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PREFACE 


This  edition  of  my  work  on  Real  Property  follows, 
for  the  most  part,  the  arrangement  of  the  previous 
edition,  but  it  represents  a  much  more  extended  treat- 
ment of  the  subject,  a  more  copious  citation  of  cases, 
and  a  more  frequent  and  fuller  discussion  of  the 
problems  which  present  themselves. 

My  obligations  to  others  in  connection  with  the 
first  edition  are  stated  in  the  preface  thereto.  My 
weightiest  obligations  in  connection  with  this  edition 
are  to  the  authors  of  articles  and  editorial  notes  in  tlie 
various  Law  School  magazines,  obligations  which  are 
more  particularly  indicated  by  citations  in  the  notes 
to  this  work.  These  citations  serve  not  only  to  indicate, 
to  some  extent,  my  indebtedness  in  this  regard,  but  also 
to  guide  the  reader  to  a  valuable  literature  l)earing 
on  the  subject,  and  they  thus  materially  contrilmte  to 
the  practical  utilitv  of  the  treatise. 

H.  T.  T. 

Baltimore, 

January,  1920. 


(Ill) 
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318.  Powers  coupled  with  an  interest. 

319.  Creation  of  powers. 

320.  Scope  of  the  power. 

321.  Personal  capacity  of  donee  of  power. 

322.  Who  may  exercise  the  power. 

(a)  In  case  of  individual  donee. 

(b)  In  case  of  joint  donees. 
§  323.     Mode  of  execution. 

324.  Showing  as  to  intent  to  execute. 

325.  Conditions  of  execution. 

326.  Excessive  execution. 

327.  Defective  execution — Aider  in  equity. 

328.  Illusory  appointments. 

329.  Fraud  on  powers. 
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§  330.  Gifts  in  default  of  execution. 

331.  Extinguishment  of  powers. 

332.  Appointed  property  as  assets. 

333.  State  statutory  systems. 

334.  Application  of  rule  against  perpetuities  to  powers. 

(a)  As  determined  by  language  creating  power. 

(b)  As  determined  by  language  exercising  power. 
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rights  as  to  the  use  and  profits  of  another's  land. 

CHAPTER  XI. 

NATURAL  RIGHTS.' 

§  335.  General  considerations. 

336.  Rights  restrictive  of  another's  user  exceptional. 

337.  Malicious  erections. 

338.  Rights  as  to  air. 

339.  Natural  water  courses, 

(a)  General  considerations. 

(b)  Appropriation  of  water. 

(c)  Diversion  without  appropriation. 

(d)  Pollution  of  water. 

(e)  Obstruction  of  flow. 

(f)  Increase  of  flow. 

(g)  Non-riparian  owner's  right  of  action, 
(h)  Restoration  of  former  conditions. 

(i)      Prior  appropriation. 
§  340.     Water  in  lakes  and  ponds. 
341.     Surface  water. 

(a)  General  considerations. 

(b)  Discharge  into  natural  water  course. 

(c)  Discharge  on  lower  land. 

(d)  Obstruction  of  discharge. 

(e)  Appropriation. 

(f)  Pollution. 
§  342.     Underground  water. 

(a)  Interference  with  percolation. 

(b)  Malicious  interference. 

(c)  Underground  water  courses. 

(d)  Pollution. 

§  343.     Water  artificially  accumulated. 
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344.  Roof  water. 

345.  Lateral  support. 

346.  Subjacent  .support. 

347.  Suspension  of  rights. 


CHAPTKK  XII. 

EASEMENTS. 
L     The  Natube  and  Classes  or  Easements. 

§  348.     Nature    of  an    easement. 
349.     Licenses. 

(a)  General  considerations. 

(b)  No  formality  necessary. 

(c)  Scope  of  license. 

(d)  Revocability  of  license. 

(e)  Mode  of  revocation. 

(f)  Termination  otherwise  than   by   revocation. 

(g)  Effect  of  termination, 
(h)  Assignment  of  license. 

§  350.  Easements  in  gross  and  appurtenant. 

351.  Light  and  air. 

352.  Waters  and  water  courses. 

353.  Artificial   water   courses   and   drains. 

354.  Support  of  laud. 

355.  Support  of  buildings. 

356.  Party  walls. 

357.  Partition  fences. 

358.  Rights  of  way. 

359.  Pews  and  burial  rights. 

360.  Miscellaneous  easements. 

II.     The  Creation  of  Easements. 

§  361.     Express  grant. 
.3.62.     Express  reservation  or  exception. 
363.     "Implied"  grant  or  reservation. 

(a)  General  considerations. 

(b)  Of   easement     corresponding    to     pre-existing 

quasi  easement. 

(c)  Of  easement  of  necessity. 
§  364.     Prescription. 

365.  Acquisition  under  statute. 

366.  Estoppel. 

(a)     By  reference  to  non-existent  way. 
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(b)  By  reference  to  plat. 

(c)  By  representation   or  acquiescence. 

III.  Rights  of  User. 

§  367.  Easements  created  by  grant. 

368.  Easements  created  by  prescription. 

369.  Effect  of  change  in  dominant  tenement. 

370.  Alterations  and  repairs. 

371.  Interference  with  user. 

IV.  Extinction  of  Easements. 

§  372.  Cessation  of  purpose  of  easement. 

373.  Excessive  user  of  land. 

374.  Unity  of  possession  or  title. 

375.  Application  of  land  to  public  use. 

376.  Express  release. 

377.  Abandonment. 

378.  Executed  license. 

379.  Adverse  user  of  land. 

880.     In  favor  of  innocent  purchasers. 


CHAPTER  XIII. 

PROFITS  A  PRENDRE. 

381.  General  considerations. 

382.  Rights  in  gross  and  appurtenant. 

383.  Rights  of  common. 

384.  Rights  of  pasture. 

385.  Mineral  rights. 

386.  The  creation  of  rights. 

387.  Apportionment  and  extinction. 


CHAPTER  XIV. 

COVENANTS  RUNNING  WITH  THE  LAND. 

§  388.  General  considerations. 

389.  The  running  of  benefits. 

390.  The  running  of  burdens. 

391.  Privity  of  estate. 

392.  The  nature  of  the  covenant. 

393.  Party  wall  agreements. 
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CHAPTER  XV. 

RESTRICTIONS   ENFORCEABLE   IN    EQUITY. 

394.  General  considerations. 

395.  Character  of  agreement. 

396.  Theory  of  enforcement. 

a97.  Persons  subject  to  restriction. 

398.  Notice. 

399.  Persons  entitled  to  enforce  restriction. 

400.  Existence  of  general  plan. 

401.  Defenses  to  enforcement. 


CHAPTER  XVI. 

RENT. 

402.  The  nature  of  rent. 

403.  What  may  be  reserved  as  rent. 

404.  Classes  of  rents. 

405.  Payments  which  are  not  properly  rent. 

406.  The  reservation  of  rent. 

407.  Transfer  of  rights  and  liabilities. 

408.  Death  of  person  entitled. 

409.  Time  at  which  rent  is  due. 

410.  Apportionment  as  to  time. 

411.  Amount  of  the  rent. 

412.  Apportionment  as  to  amount. 

413.  Extinction  or  suspension  of  rent. 

414.  Actions  for  rent 

415.  Distress  for  rent. 

416.  Lien  for  rent. 


CHAPTER  XVII. 

PUBLIC  RIGHT'S. 

§  417.  Highways. 

418.  Parks,  squares  and  commons. 

419.  Customary  rights. 

420.  Rights  of  fishing. 

421.  Rights  of  navigation. 
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Pakt  Five. 
the  transfer  of  rights  in  land. 

CHAPTER  XVIII. 

TRANSFER  BY  THE  GOVERNMENT. 

§  422.  The  nature  of  the  government  title. 

423.  Grants  by  the  United  States. 

424.  Grants  by  the  States. 

425.  Spanish  and  Mexican  grants. 

426.  Patents. 

CHAPTER  XIX. 

VOLUNTARY  TRANSFER   INTER   VIVOS. 

I.  Classes  of  Conveyances. 

§  427.  Conveyances  at  common  law. 

428.  Conveyances  operating  under  the  Statute  of  Uses. 

429.  Conveyances  employed  in  the  United  States. 

430.  Quitclaim  deeds. 

431.  Surrender. 

432.  Conveyances    failing   to   take    effect    in    the   manner    in- 

tended. 

II.  Form  And  Essentials  Of  A  Conveyance. 

§  433.  General  considerations. 

434.  Designation  of  the  parties. 

435.  Words  of  conveyance. 

436.  Exceptions  and  reservations. 

437.  Rules  of  construction. 

438.  Consideration. 

439.  Realty  of  consent. 

440.  Effect  of  alterations. 

III.  Description  Of  The  Land. 

§  441.  General  considerations. 

442.  Description  by  government  survey. 

443.  Reference  to  plat. 

444.  Monuments,  courses,  and  distances. 

445.  Boundaries  on  water. 

446.  Boundaries  on  ways. 
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§  447.  Sufl5ciency  of  description. 

448.  Appurtenances. 

IV.  Coven. \ MS  For  Titi.k. 

§  449.  General  considerations. 

450.  Covenant  for  seisin. 

451.  Covenant  for  right  to  convey. 

452.  Covenant  against  incumbrances. 

453.  Covenants  for  quiet  enjoyment  and   of  warranty 

454.  Covenant  for  further  assurance. 

455.  Tile  measure  of  damages. 

456.  Covenants  running  with  the  land. 

V.  ExKcuTioN  OF  The  Conveyanck. 

§  457.  Signing. 

458.  Sealing. 

459.  Witnesses. 

460.  Acknowledgment. 

461.  Delivery. 

462.  Conditional   delivery. 

463.  Acceptance. 

464.  Execution  by  agent. 

465.  Effect  of  execution — Subsequent  cancellation   or  return. 


CHAPTER  XX. 

TRANSFER   BY  WILL. 

466.  General  considerations. 

467.  Will   and  conveyance  distinguished. 

468.  Signing  by  testator. 

469.  Acknowledgment  and  publication. 

470.  Competency  of  witnesses. 

471.  Attestation  and  subscription. 

472.  Holographic  and  nuncupative  wills. 

473.  Undue  influence. 

474.  Lapsed  and  void  devises. 

475.  The  revocation  of  a  will. 

476.  Children  or  issue  omitted  from  will. 

477.  Revival  of  will. 

478.  Republication. 
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CHAPTER  XXI. 

DEDICATION. 

479.  Purposes  for  which  dedication  may  be  made. 

480.  No  particular  beneficiary  or  beneficiaries. 

481.  Who  may  effect  dedication. 

482.  Intention  to  dedicate. 

483.  Acceptance. 

484.  Dedication  distinguished  from  estoppel. 

485.  Qualified  and  conditional  dedication. 

486.  Effect  of  dedication. 


CHAPTER  XXII. 

INTESTATE   SUCCESSION. 

487.  General  considerations. 

488.  Descent  to  issue. 

489.  Surviving  consort  as  heir. 

490.  Parent  as  heir. 

491.  Descent  to  collateral  kindred. 

492.  Kindred  of  the  half  blood. 

493.  Representation. 

494.  Ancestral  lands. 

495.  Illegitimate  children. 

496.  Unborn  children. 

497.  Adopted  children. 

498.  Advancements. 

499.  Disinheritance. 


CHAPTER  XXIII. 

ADVERSE  POSSESSION  OF  LAND. 

500.  General  considerations. 

501.  Actual  and  visible  possession. 

502.  Exclusiveness  of  possession. 

503.  Hostility  of  possession. 

504.  Necessity  of  claim  of  title. 

505.  Mistake  in  locating  boundary. 

506.  Necessity  of  right  of  action. 

507.  Interruption  of  running  of  statute. 
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§  508.  Tacking. 

509.  Personal  disabilities. 

510.  Exception  in  favor  of  the  sovereign. 

511.  Effect  as  vesting  and  divesting  title. 

512.  Extent  .of  possession. 

513.  Particular  relations. 

(a)  Landlord  and  tenant. 

(b)  Trustee  and  cestui  que  trust. 

(c)  Licensor  and  licensee. 

(d)  Principal  and  agent. 

(e)  Grantor  and  grantee. 

(f)  Vendor  and  vendee. 

(g)  Life  tenant  and  remainderman, 
(h)  Cotenants. 

(1)  Mortgagor  and  mortgagee. 

(j)  Mortgagor  and  foreclosure  purchaser. 

(k)  Surviving  spouse  and  heirs. 

(1)  Parent  and  child. 

(m)  Husband  and  wife. 


CHAPTER  XXIV. 

PRESCRIPTION    FOR    INCORPOREAL    THINGS. 

§  514.  General  considerations. 

515.  Restrictions  on  application  of  doctrine. 

516.  Who  may  acquire  right  by  prescription. 

517.  What  rights  may  be  acquired  by  prescription. 

518.  Actual  user  necessary. 

519.  Adverse  character  of  user. 

520.  Necessity  of  claim  of  right. 

521.  Necessity  of  notice  to  landowner. 

522.  Necessity  of  exclusive  user. 

523.  Necessity  of  peaceable  user. 

524.  Necessity  of  right  of  action. 

525.  Continuity  of  user. 

526.  Cessation  of  adverse  character. 

527.  Interruption  by  landowner. 

528.  Protests  and  interference  by  landowner. 

529.  Tacking. 

530.  Personal  disabilities. 

531.  Nature  and  extent  of  prescriptive  right. 

532.  Reciprocal  prescriptive  rights. 

533.  Prescription  for  highways. 

(a)     General  considerations. 
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(b)  User  by  public  necessary. 

(c)  Adverseness  of  user. 

(d)  Necessity  of  claim  of  rigbt. 

(e)  Necessity  of  notice  of  user. 

(f)  Continuity  of  user. 

(g)  Width  of  highway. 


CHAPTER  XXV. 

ACCRETION. 

534.  General   considerations. 

535.  As  rule  of  law  or  rule  of  construction. 

536.  Applicable  only  to  land  above  water. 

537.  Sudden  and  perceptible  changes. 

538.  Accretion  artificially  produced. 

539.  Land  appearing  in  place  of  land  disappearing. 

540.  Accretions  subject  to  existing  incumbrances. 

541.  Vested  right  in  future  accretions. 

542.  Accretions  to  island. 

543.  Apportionment  of  accretions. 

544.  Formation  of  new  islands. 


CHAPTER  XXVI. 

ESTOPPEL. 

§  545.     Assertion  of  after  acquired  title. 

(a)  General  considerations. 

(b)  Character  of  conveyance. 

(c)  Necessity  and  character  of  covenants. 

(d)  Cases  to  which  doctrine  inapplicable. 

(e)  Persons  bound  by  the  estoppel. 
§  546.     Estoppel  by  representation. 

547.     Improvements  by  oral  grantee. 


CHAPTER  XXVII. 


ESCHEAT  AND  FORFEITURE. 

§  548.     Escheat. 
549.     Forfeiture. 


Table  of  Contents.  xxvii 


CHAPTER  XXVIII. 

TRANSFER  UNDER  JUDICIAL  PROCESS  OR  DECREE. 

§  550.  Sales  and  transfers  under  execution. 

551.  Sales  In  equity  at  the  instance  of  creditors. 

552.  Sales  of  decedent's  lands. 

553.  Sales  of  lands  of  infants  and  insane  persons. 

554.  Sales  and  transfers  for  purpose  of  partition. 

555.  Decrees  conferring  title. 

556.  Adjudications  of  bankruptcy. 


CHAPTER  XXIX. 

TRANSFER  FOR  NONPAYMENT  OF  TAXES. 

§  557.  Character  of  title  acquired. 

558.  Judgment  for  taxes. 

559.  Forfeiture  to  state. 

560.  Remedial  legislation. 


CHAPTER  XXX. 

APPROPRIATION   UNDER  EMINENT   DOMAIN. 

§  561.  The  power  to  appropriate. 

562.  Rights  subject  to  appropriation. 

563.  Mode  of  appropriation 

564.  Time  of  passing  of  title. 

565.  Cessation  of  public  use. 


CHAPTER  XXXI. 

PRIORITIES,  NOTICE  AND  RECORDING. 

§  566.     Priorities  apart  from  recording  acts. 

(a)  As  between  legal  interests. 

(b)  As  between  legal  and  equitable  interests. 

(c)  As  between  e(iuitable  interests. 
§  5i>7.     The  recording  acts. 
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(a)  General  cousiderations. 

(b)  Instruments  capable  of  record. 

(c)  Unauthorized  record  of  instrument. 

(d)  Instruments  not  in  chain  of  title. 

(e)  Instruments  executed   prior  to  acquisition   of 

title. 

(f)  Instruments    executed    after   apparently    part- 

ing with  title. 

(g)  Instruments  recorded  after  parting  with  title, 
(h)     What  constitutes  recording. 

(i)      Time  allowed  for  recording, 
(j)      Mistakes  by  recording  officer, 
(k)     Index  to  records. 

(1)      Persons  affected  with  notice  by  record, 
(m)    Persons  entitled  to  assert  failure  to  record. 
§  568.    Notice  as  substitute  for  recording. 

569.  Information  putting  on  inquiry. 

570.  Notice  to  agent. 

571.  Notice  from  possession. 

(a)  General  considerations. 

(b)  Character  of  the  possession. 

(c)  Possession  consistent  with  record  title. 

(d)  Cotenant  in  possession. 

(e)  Joint  possession  or  occupation. 

(f)  Possession  by  tenant  under  lease. 

(g)  Continued  possession  by  grantor. 

§  572.     Notice  from  statements  in  instruments  of  title. 

573.  Actual  and  constructive  notice. 

574.  Purchasers  for  value. 

(a)  Valuable    consideration. 

(b)  Pre-existing  debt. 

(c)  Adequacy  of  consideration. 

(d)  Notice  before  payment. 

(e)  Notice  after  part  payment. 

(f)  Payment  by  note. 

(g)  Payment  without  acquiring  legal  title. 

§  575.  Purchasers  with  notice  from  purchasers  without  notice. 

576.  Purchasers  without  notice  from  purchasers  with  notice. 

577.  Purchasers  at  execution  sales. 

578.  Burden  of  proof. 

579.  Lis  pendens. 

CHAPTER  XXXII. 

REGISTRATION   OF   TITLE. 
§  580.     The  purpose  of  the  legislation. 
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§  581.  The  method  of  registration. 

582.  IVansfers  after  registration. 

583.  Equitable  interests. 

584.  Liens. 

585.  Transfer  of  decedent's  land. 

CHAPTER  XXXIII. 

RESTRICTIONS  UPON  THE  FREEDOM  OF  TRANSFER. 

§  586.  General  considerations. 

587.  Conveyances  in  fraud  of  creditors. 

588.  Conveyances  in  fraud  of  subsequent  purchasers. 

589.  Conveyances  in  violation  of  the  bankrupt  act. 

590.  Transfers  by  disseisees. 

591.  The  homestead  exemption. 

592.  Restrictions  in  creation  of  estate. 

(a)  Fee  simple  estate. 

(b)  Fee  tail  estate.' 

(c)  Life  estate. 

(d)  Estate  for  years. 

(e)  Involuntary  alienation. 

(f)  Equitable  interests. 

(g)  Spendthrift  trusts. 

CHAPTER  XXXIV. 

PERSONAL   DISABILITIES   AS   TO   T'HE   TRANSFER   OF   LAND. 

§  593.  Married  women. 

594.  Infants. 

595.  Persons  mentally  incapacitated. 

596.  Corporations. 

597.  Aliens. 

598.  Criminals. 

Part  Six. 

LIENS. 

CHAPTEF^  XXXV. 

MORTGAGES. 

I.    TiiK  Nature  and  Essentials  of  a  Mortgage. 
§  599.     Historical  considerations. 
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600.  Title  and  lien  theories. 

601.  The  right  of  redemption. 

602.  Interests  which  may  he  mortgaged. 

603.  The  form  and  execution  of  a  mortgage. 

604.  Necessity  of  acceptance. 

605.  Conveyance  absolute  in  form. 

(a)  Separate  written  defeasance. 

(b)  Oral  evidence  that  mortgage  intended. 

(c)  Considerations  determining  character  of  trans- 

action. 

(d)  Conveyance  with  right  of  repurchase. 

(e)  Protection   of   bona  fide  purchaser. 

(f)  Conveyance  by   third   person. 

(g)  Trust  deed  to   secure   debt. 
§  600.     Necessity  of  consideration. 

607.     The  obligation  secured. 

(a)  Character  of  obligation. 

(b)  Personal  liability. 

(c)  Bond,  or  note. 

(d)  Description  in  mortgage. 
§  608.     Legality  of  purpose  of  mortgage. 

II.  Rights  axd  Liabilities  Ixcidext  to  tiik  Mobtgagk  Rfxation. 

§  609.  Nature  of  the  mortgagor's  interest. 

610.  Nature  of  the  mortgagee's  interest. 

611.  Tlie  relation  not  fiduciary. 

612.  The  right  to  possession   of  the  land. 

613.  Rents  and  profits. 

(a)  Mortgagor  in  possession. 

(b)  Crops. 

(c)  Mortgagee  in  possession. 

(d)  Sequestration  by  receiver. 
§  614.     Effect  of  a  lease  of  the  land. 

(a)  Lease  before  mortgage. 

(b)  Lease  after  mortgage. 
§  615.     Expenditures  by  mortgagee. 

616.  Taxes. 

617.  Insurance. 

618.  Injuries  to  the  land. 

619.  Execution  sale  of  mortgagor's  interest. 

III.  Tra>;sfek  of  Mortgaged  Land. 
§  620.     General  considerations. 

621.  Transfer  to  mortgagee. 

622.  Transfer  subject  to  mortgage. 

623.  Assumption  of  mortgage  debt. 

624.  Transferor  becoming  surety. 
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§  625.     Transfer  of  part  of  land. 

62fi.     Transferor's  conduct  as  affecting  bar  of  limitation. 

IV.    Transfkr  ok  Mortgagee's  Rights. 
!(  627.     General  considerations. 
628.     Method  of  transfer. 

(a)  Transfer  of  the  debt. 

(b)  Formal  assignment. 

(c)  Assignment  omitting  reference  to  debt. 

(d)  Transfer  of  land  or  legal  title  thereto. 

(e)  Delivery  and  acceptance. 
§  (129.     Consideration  for  transfer. 

630.     Transfer  subject  to  equities. 

(a)  In  favor  of  debtor. 

(b)  In  favor  of  others  than  debtor. 
§  631.     Record  and  priorities. 

632.     Transfer  of  part  of  debt. 

Y.     Priority  of  Lien. 

§  633.  General  considerations. 

6S4.  Contemporaneous  mortgages. 

635.  "Waiver"  of  priority. 

636.  Purchase  money  mortgage. 

637.  Mortgage  for  future  advances. 

638.  Right  to  question  prior  mortgage. 

639.  Tacking  and  consolidation. 

VI.     Extinction  of  the  Mortgage. 

§  640.     Discharge  of  obligation  secured. 

(a)  General  considerations. 

(b)  Payment. 

(c)  Payment  to  assignor  after  assignment. 

(d)  Tender. 

(e)  Merger. 

(f)  Bar  of  obligation  by  limitations. 

(g)  Recovery  of  personal   judgment, 
(h)  Change  in  note  or  bond. 

§  641.     Effect  of  new  mortgage. 

642.     Express  release  or  certificate  of  satisfaction. 

(a)  General   considerations. 

(b)  Conveyance  by  mortgagee  as  release. 

(c)  Power  or  authority  to  execute. 

(d)  Execution  by  assignor. 

(e)  Conclusiveness  of  release  or  satisfaetion. 
§   643.     Subsequent  reissue  of  mortgage. 

644.  Release  of  principal  debtor. 

645.  Right  to  extinguish  by  payment   (Right  to  redeem). 

(a)     Persons  entitled. 
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(b)  Amount  to  be  paid. 

(c)  Loss  of  right. 

(d)  Enforcement  of  right. 
§  646.     Subrogation  on  payment. 

647.     Marshalling  of  securities. 
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preliminary  considerations. 


CHAPTER  I. 

THE  NATURE  OF  THE  SUBJECT. 

S  1.  Land  as  the  object  of  rights. 

2.  Classes  of  rights  in  land. 

3.  Real  property  and  real  estate. 

4.  Incorporeal  things  real. 

5.  Lands,  tenements  and  hereditaments. 

§  1.  Land  as  the  object  of  rights.  Material  things, 
regarded  as  the  objects  of  legal  rights,  belong  to  either 
one  of  two  classes,  that  is,  they  are  either  (1)  land,  or 
things  so  annexed  to  land  as  to  be  considered  a  part 
thereof,  or  (2)  articles  of  a  movable  character,  not 
annexed  to  land,  or  not  so  annexed  thereto  as,  in  the 
view  of  the  law,  to  be  part  thereof.  This  classifica- 
tion of  the  objects  of  rights,  based  as  it  is  on  an 
essential  difference  in  their  character,  was  recognized 
in  Roman  law  and  in  systems  derived  therefrom;  but  in 
English  law  it  attained  a  peculiar  importance,^  by  rea- 

1.     See      Salmond's       Jurispru-  Ancient  Law    (3rd  Am.  Ed.)   265, 

dence     (4th     Ed.)     390;       Digby,  274;        Holland's      Jurisprudence 

Hist.   Real   Prop.    (4th   Ed.)    301;  (9th  Ed.)  98. 
Leake,  Prop,  in  Land  1;     Maine's 

(1) 
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son  particularly  of  the  extended  development  of  the 
doctrine  of  estates  in  connection  with  land,-  a  doctrine 
which  has  received,  even  down  to  recent  times,  but  a  halt- 
ing and  limited  recognition  in  connection  with  movables  f 
and  to  a  less  degree  by  reason  of  the  fact  that  the  mov- 
ables of  one  deceased  passed,  under  the  English  law,  to 
the  executor  or  administrator,  to  be  applied  by  him,  un- 
der the  supervision  of  the  ecclesiastical  courts,  primarily 
to  the  payment  of  the  decedent's  debts,  while  land,  in 
which  the  decedent  had  an  estate  of  inheritance,  passed, 
free  from  liability  for  debts,  to  the  heir  of  the  decedent.* 

At  the  present  day  land  is,  in  all  jurisdictions, 
liable  for  the  debts  of  the  decedent,  but  in  a  number 
such  liability  is  enforced  against  land  in  courts  of 
equity  only,^  while  it  is  enforced  against  movables  in 
courts  of  probate,  in-  which  courts  is  vested  the  jurisdic- 
tion formerly  vested  in  the  English  ecclesiastical  courts. 
Moreover  land  is  for  the  most  part  not  applicable  to 
the  payment  of  a  decedent's  debts  until  the  balance  of 
his  property  has  been  exhausted.^  In  a  number  of 
states,  by  force  of  statute,  all  land  passes  on  death  to 
the  executor  or  administrator,  to  be  administered  by 
him  along  with  the  other  assets  of  the  decedent,  but 
there  are  quite  as  many  in  which  there  is  no  such  de- 
parture from  the  common  law.'^  In  some  jurisdictions 
the  persons  to  whom  land  descends  on  the  owner's 
death  intestate,  the  heirs,  are  different  from  those 
who  succeed  to  the  ownership  of  movables,  the  dis- 
tributees.^ 

Apart  from  the  legal  differences  between  land  and 
movables,  arising  from  the  extended  development  of  the 
doctrine  of  estates  in  connection  with  land,  and  those 

2.  See  post  §   17.  4.     Post  §  487. 

3.  As  to  the  doctrine  of  estates  5.     Post  §  551. 

In  connection  with  personal  chat-  6.     Woerner,   Administration,   § 

tels,    see    Gray,    Perpetuities,    Ap-  489  et  seq. 

pendix   F;      Article   by   David   T.  7.     Woerner  §§  337,  463. 

Oliver  in  24  Law     Quart.  Rev.  at  8.     But    the    tendency    of    the 

p.  431;     Williams,  Personal  Prop.  statutes   is   to   make    interests    m 

(17th    Ed.)    393;      Schouler,    Per-  land  and  in  movable  chattels  pass 

eonal  Prop.  ch.  7.  to  the  same  persons.    See  Stimson, 
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existing  in  connection  with  the  disposition  of  a  dece- 
dent's property,  there  are  important  classes  of  rights 
existing  in  the  case  of  laud  which  have  i)ractically  no 
counterjiarts  in  the  case  of  movahles,  such  rights  arising 
in  part  from  the  natural  juxtaposition  of  jiieces  of  land 
owned  by  different  persons,  and  in  part  from  the  fact 
that  land  is  in  its  nature  capable  of  diverse  uses,  and 
that  of  these  uses  one  is  frequently  susceptible  of  de- 
tachment from  the  ownership  and  possession  of  the 
land  itself.  In  the  case  of  movables  there  is  no  natural 
juxtaposition,  and  they  are  usually  capable  of  but  one 
use,  which  is  dependent  on  the  possession  of  the  thing  it- 
self. 

A  distinction  is,  in  modern  times,  generally  made  by 
statute  between  land  and  movables  as  regards  the  form 
of  creation  or  transfer  of  rights  therein;  the  mere  de- 
livery of  possession  being  ordinarily  sufficient  in  the 
case  of  the  former,  while,  for  the  transfer  of  any  but 
the  smallest  interests  in  land,  a  written  instrument  is 
required.'^ 

Land,  having  a  fixed  location,  is  controlled  in  all 
respects,  including  the  mode  of  its  transfer,  and  the 
rights  of  succession  on  intestacy,  by  the  law  of  the  place 
where  it  is  located,  the  lex  rei  sitae,  as  it  is  called; 
while  movable  chattels  are  regarded  by  fiction  of  law 
as  accompanying  the  person  of  the  owner,  and  are  there- 
fore controlled  by  the  law  of  the  place  of  his  domicile.^'' 

Am.    Stat.    Law    §§     3101,    3104;  when  they  pass  to  the  heir,  do  so 

Woerner,  Administration  §§  67-70.  as     being     ferae     naturae.       See 

"Heirlooms,"    in    ancient   times.  Leake,   Uses  and   Profits  of  Land 

were  chattels   which,   by   the  cus-  77,    136.        Heirlooms    by    custom 

tom  of  an   estate  or  a  place,  de-  have   never  existed   in   this  coun- 

scended  to  the  heir.    Co.  Litt.  18b.  try. 

185b.    Such  heirlooms  are  now  ob-  9.     Williams,   Pers.  Prop.    (17th 

solete  even  in  England,  and  what  Ed.)     69;       Browne,     Statute     of 

are  now  called  heirlooms  are  mere-  Frauds,  c.  1;     1  Stimson's  Am.  St. 

ly    chattels    expressly    limited,    so  Law,  §   4143. 

that  they  will  pass  along  with  the  10.     Minor,  Conflict  of  Laws,   § 

Innd.     Deer,  fish,  and  the  like  in  13;     Dicey,  Conflict  of  Law   (2nd 

a     private     park,     mentioned     by  Ed.)    77;      Westlake,    Private    In- 

niackstone  (2  Comm.  428)  as  be  ternational  Law  (5th  Ed.)  §  164; 
tug  heirlooms,  are  not  such,  but 
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The  remedies  for  the  recovery  of  land  and  of 
movables  have  always,  except  in  case  of  the  abolition  of 
the  forms  of  action  by  statute,  been  entirely  different. 
Furthermore,  actions  involving  land  must  ordinarily  be 
brought  in  the  jurisdiction  where  the  land  lies,  as  ''local 
actions,"  while  those  involving  movables  are  generally 
"transitory"  in  their  nature.^^ 

§  2.  Classes  of  rights  in  land.  The  most  important 
rights  in  land  are  those  to  which  we  apply  the  term 
"ownership,"  involving,  within  limitations  more  or 
less  wide,  the  idea  of  rights  in  some  particular  person 
or  persons  (the  owner  or  owners)  to  use  the  land  ac- 
cording to  his  or  their  pleasure,  and  to  demand  that 
others  refrain  from  such  use.  Accordingly  we  devote 
Part  II  of  this  work  to  the  subject  of  "the  ownership 
of  land,"  using  the  word  "ownership"  without  refer- 
ence to  the  greater  or  less  duration  of  the  rights  in- 
volved.^^  Under  this  head  we  will  consider  such  rights 
of  unlimited  and  exclusive  user,  not  only  when  these 
rights  are  capable  of  present  exercise,  but  also  when 
their  exercise  is  restricted  to  the  future  by  reason  of 
rights  of  the  same  character  having  been  temporarily 
vested  in  another,  or  others.  We  will  also  in  this  con- 
nection consider  mere  possibilities  of  future  ownership 
and  various  rights  of  enjoyment  incident  to  the  owner- 
ship of  land. 

Freke  v.  Lord   Carbery,  L.  R.   16  11.     8      Blackst.      Comm.      294; 

Eq.   461.  Brantley,  Pers.   Prop.  §  7;     notes 

By  some  of  the  earlier  English  to  Mostyn  v.  Fabrigas,  1  Smith's 

cases,   the   distinction  in   this   re-  Lead.    Cas.     652;       McGonigle    v. 

spect  was  made  between  real  and  Atchison,  33  Kan.  726,  7  Pac.  550. 

personal    property,    and     not    be-  12.     The     term    "ownership     of 

tween   movables   and   immovables  land,"    is   adopted    from   Mr.   Dig- 

and  so  it  has  been  held  in  New  by's    valuable     History     of     Real 

York — erroneously,    it    would    ap-  Property.     He  says  (4th  Ed.  page 

pear — that   leasehold   interests  are  303,   note   3):      "I    do   not   forget 

governed  by  the  law  of  the  domi-  that  in  common  parlance  we  dis- 

cile.     Despard  v.  Churchill,  53  N  tinguish  between  tenant  for  years 

Y.      192.        Compare      authorities  and  the  freeholder  by  saying  that 

above  cited.  the  former  has  the  possession  or 
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While  we  ordinarily  speak  of  the  ownership  of 
land,  this  phrase  is  elliptical,  and  what  one  owns  is 
properly  not  the  land  but  rather  the  rights  of  posses- 
sion and  approximately  nnliniitod  user,  present  or 
future.  In  other  words,  one  owns  not  the  land,  but 
rather  an  estate  in  the  land.^^  A  similar  ellipsis  occurs 
in  connection  with  any  material  thing.  One  owns  not 
the  thing,  but  the  right  of  possession  and  enjoyment 
of  the  thing.^^ 

One  may,  independently  of  whether  he  has  an  es- 
tate in  land,  have  a  right,  a  power,  of  creating  or 
transferring  rights  in  the  land,  in  derogation,  to  a 
greater  or  less  extent,  of  rights  of  ownership  in  an- 
other. '^ Eights  to  dispose  of  land  not  based  on  owner- 
ship," are  treated  in  Part  III  of  this  work..^^ 

The  owner  of  land  has,  by  reason  of  the  natural 
juxtaposition  of  his  land  as  regards  neighboring  land 
in  another's  possession,  certain  rights  restrictive  of  the 
use  of  the  latter  land.  Furthermore,  as  before  indicated, 
a  particular  use  of  the  land  is  frequently  capable  of 
separation  from  the  possession  and  other  uses,  so  as  to 
vest  the  privilege  of  such  use  in  a  person  other  than 
the  one  in  possession  of  the  land.  One  may  moreover 
be  entitled  to  the  benefit  of  a  contractual  stipulation 
in  regard  to  the  use  to  be  made  of  land  in  another's 

occupation  of  the  land,  and  that  15.  A  power  of  this  character 
the  latter  only  is  the  owner.  But  is  a  legal  right  only  if  we  use  the 
it  is  impossible  to  attempt  to  in-  term  "right"  as  including  any  ad- 
vest  any  word  in  common  use  with  vantage,  actual  or  theoretical,  rec- 
a  technical  meaning,  without  ognized  and  given  effect  by  the 
running  counter  in  some  instances  law.  It  is  not  a  right  if  we  regard 
to  popular  usage.  At  all  events,  a  a  right  as  necessarily  involving  a 
tenant  farmer  talks  of  'my  farm,'  correlative  duty  upon  some  person 
and  has  the  exclusive  right  of  pos-  or  persons.  See  Salmond,  Juris- 
session."  And  see,  to  the  same  ef-  prudence  (4th  Ed.)  190;  and  the 
feet,  Williams,  Real' Prop.  (21st  valuable  article  on  "Fundamental 
Ed.)  at  p.  2.  Legal    Conceptions,"    in    23    Yale 

13.  Post  §  17.  Law   Rev.    at  p.   16,   by   Professor 

14.  Salmond,         Jurisprudence  Wesley  N.  Hohfield,  whose  untime- 
(4th   Ed.)    220   et   seq.;      23   Yale  ly  death   involves   a   distinct  loss 
Law    Journ.    at   p.    24,   article   by  to  the  science  of  jurisprudence. 
Professor  Hohfield. 
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possession,  or  one  may  have  a  ri^ht  to  receive  a  period- 
ical compensation  for  the  use  of  snch  land  in  another's 
possession,  which  is  in  theory  payable  out  of  the  profits 
thereof.  All  of  these  various  rights  or  privileges,  which 
exist  or  may  exist  in  favor  of  one  person,  in  land 
belonging  to  another,  are  considered  in  Part  IV  of  the 
present  work  under  the  title  *' Rights  as  to  the  use  and 
profits  of  another's  land." 

One  may  have  a  right  as  regards  another's  land, 
involving,  primarily  at  least,  no  privilege  of  using  such 
other's  land,  nor  power  of  himself  disposing  thereof, 
but  merely  the  power  of  compelling  a  sale  thereof,  or 
of  making  an  appropriation  thereof,  usually  under  pro- 
cess of  law,  in  a  certain  contingency,  ordinarily  the 
non  performance  of  some  obligation  imposed  by  con- 
tract or  by  law.  Rights  of  this  character  we  consider 
in  Part  VI  of  this  work  under  the  title  "Liens" 

§  3.  Real  property  and  real  estate.  In  connection 
with  the  law  of  land  we  find  frequent  reference  to 
"real  property"  and  "real  estate."  These  expressions 
are  derived  from  the  names  formerly  given  to  different 
classes  of  actions,  "real  actions"  and  "personal  ac- 
tions." Real  actions  were  those  in  which  one  who  had 
been  deprived  of  a  freehold  interest  in  land,  or  of  any 
of  those  "incorporeal"  things  which  are  assimilated  to 
land  by  the  English  law,^*^  could  obtain  restitution  of 
the  very  thing  itself  of  which  he  had  been  deprived; 
while  personal  actions  were  those  to  which  one  deprived 
of  goods  or  chattels  was  compelled  to  resort,  and  in 
which  he  could  not  insist  upon  recovery  of  the  very 
thing  itself,  but  might,  at  the  option  of  the  defendant, 
be  compelled  to  take  the  pecuniary  value  of  the  thing. 
The  two  classes  of  action  were  accordingly  said  to 
"sound  in  the  realty"  or  "in  the  personalty,"  re- 
spectively.^'^    From  this  use  of  the  expressions  "real" 

16.  See  post  §  4.  originated  with  Bracton,  who  ap- 

17.  Litt.  §§  492,  500;  Co.  Lltt.  propriated  the  terms  of  Roman 
118b,  285a,  288b.  This  distinction  law,  "actio  in  rem"  and  "actio  in 
between  the  two  classes  of  actions  personam"  (see  2  Pollock  &  Mait- 
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and  '' personal"  as  descriptive  of  the  two  classes  of 
actions,  it  came  about  that  the  same  expressions  were 
applied  to  the  respective  subjects  of  actions,  those 
things  which  were  recoverable  specifically  being  termed 
"tilings  real,"^^  or  "  the  realty"^"  while  those  things 
not  so  recoverable,  and  for  the  wrongful  withholding 
of  which  damages  only  could  be  recovered,  were  tenned 
''things  personal. "^^  At  a  subsequent  date,  apparently 
in  the  earlier  half  of  the  seventeenth  century,  the 
aggregate  of  one's  possessions,  having  become  known 
as  his  "estate,"  his  things  of  a  real  character  came  to 
be  known  as  his  "real  estate"  and  his  things  of  a 
personal  character  as  his  "personal  estate."  And  at 
the  present  day  the  expression  "real  estate,"  or  its 
equivalent  "real  property"  is  frequently  applied  in 
connection  with  proprietary  interests  in  land,  without 
specifying  any  person  as  the  owner  thereof.  That  is, 
the  land,  or  some  interest  therein,  is  referred  to  as 
real  estate,  or  real  property,  and  not  as  a  particular 
person's  real  estate  or  real  property. 

"While  one  who  had  an  estate  of  a  freehold 
character^^  could,  from  an  early  period  in  the  develop- 
ment of  the  English  law,  recover  the  land  itself  if 
wrongfully  deprived  thereof,  it  was  not  until  a  com- 
paratively late  period  that  one  who  had  an  interest  in 

land,  Hist.  Eng.  Law,  173),  on  the  acter  of  the  rights  involved.  See 
theory  that  the  former  phrase  on  this  subject,  the  learned  arti- 
properly  designated  an  action  in  cle  by  Mr.  T.  Cyprian  Williams  in 
which  the  thing  itself  could  bo  4  Law  Quart.  Rev.  394,  on  whose 
recovered,  and  the  latter  an  action  researches,  as  incorporated  in 
in  which  the  final  recourse  was  that  article  and  in  the  later  edi- 
against  the  person  only.  These  tions  of  Williams  on  Real  Proper- 
terms  were  afterwards  changed  ty,  the  statements  here  made  are 
into  the  forms  actio  realis  and  based, 
actio  personalis,  and  these  latter  18.  Co.  Litt.  288b. 
were  translated  as  above.  llie  19.  Litt.  §  500;  Co.  Litt.  20a 
distinction  between  "actiones  in  20.  Litt.  §§  49G,  497;  Co.  Litt. 
rem"    and   "in   personam"    in    Ro-  198a,  288b. 

man  law  was,  however,  not  based  21.  See,  as  to  estates  of  free- 
on  the  character  of  the  relief  hold  and  less  than  freehold,  post 
granted,  but  purely  on  the  char-  §  19. 
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land,  not  of  a  freehold  character,  such  as  a  tenant  for 
years,  could  do  so.^^  Consequently  such  interests  were 
not  regarded  as  real  things,  or  as  constituting  part  of 
the  realty,  and  even  after  the  right  of  the  tenant  to 
recover  possession  had  been  fully  established,  estates 
less  than  freehold  were  regarded  as  a  part  of  one's 
''personal  estate,"  which  passed  to  his  personal  repre- 
sentative and  not,  as  did  a  freehold  estate  of  inheritance, 
to  his  heir.2^  Such  estates  less  than  freehold,  thus 
identified  with  personal  property,  are  frequently  re- 
ferred to  as  "chattels  real,"  and  sometimes  as  ''lease- 
hold" estates  or  interests,  they  being  ordinarily  created 
by  an  instrument  called  a  lease. 

In  view  of  what  has  been  said  above,  it  would 
appear  that  estates  less  than  freehold  in  land  are 
properly  to  be  referred  to  as  personal  estate  or  property 
rather  than  as  real  estate  or  property,  and  the  usage 
of  some  courts  is  in  accord  with  this  view,  the  expression 
real  estate  or  real  property  being  confined  to  estates 
of  freehold.^*  The  courts  frequently,  however,  use  the 
expressions  real  estate  and  real  property  in  a  broad 
sense  as  applicable  to  any  estates  in  land,  whether 
freehold  or  less  than  freehold,  as  well  as  to  land  itself, 
regarded  as  the  object  of  rights.  And  such  use  of  these 
expressions  by  the  legislatures  is  exceedingly  frequent,^^ 
partly  owing,  it  may  be  presumed,  to  the  fact  that  it 
corresponds  to  the  ordinary  use  of  the  expression  "real 

22.  Post  §   38.  Southwestern  R.  Co.  v.  Schweitzer, 

23.  Post  §  54(c).  246  Mo.  122,  151  S.  W.  128;     Jones 

24.  See  Summerville  v.  Stock-  v.  State,  70  Ohio  St.  36,  1  Ann. 
ton  Milling  Co.,  142  Cal.  529,  76  Cas.  618,  70  N.  E.  752;  Townsend 
Pac.  243;  Meni  v.  Rathbone,  21  v.  Boyd,  217  Pa.  386,  12  L.  R.  A. 
Ind.  454;  Combs  Lumber  Co.  v.  (N.  S.)  1148,  66  Atl.  1099;  Brown 
Chlnn,  28  Ky.  L.  Rep.  715,  90  S.  v.  Robinson,  49  Tex.  Civ.  App.  157 
W.  251  (statute);  Allender  v.  107  S.  W.  873;  Eadie  v.  Cham- 
Sussan,  33  Md.  11,  3  Am.  Rep.  171;  bers,  96  C.  C.  A.  561,  172  Fed.  73. 
Buhl  V.  Kenyon,  11  Mich.  249,  83  24  L.  R.  A.  (N.  S.)  879,  18  Ann. 
Am.  Dec.  738;  Hutchinson  v.  Cas.  1096  (statute). 
Bramhall,  42  N.  J.  Eq.  372,  382,  7  25.  See  "Words  and  Phrases 
Atl.  873;  Westervelt  v.  People,  20  Judicially  Defined,"  sub.  tit.,  Real 
Wend.    (N.   Y.)    416;      Springfield  Property. 
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estate"     'among     the     members     of     the     community 
generally.^® 

§  4.  Incorporeal  things  real.  Things  as  the  objects 
of  rights  are  sometimes  divided  into  corporeal  and  in- 
corporeal things,  a  corporeal  thing  being  a  thing  of  a 
visible  and  tangible  nature  and  an  incorj^oreal  thing 
being  merely  a  right  or  group  of  rights  which  inheres 
in  and  is  supported  by  a  corporeal  thing.^''^  The  only 
corporeal  thing  of  a  ''real"  character  is  land,  and  what- 
ever may  be  considered  as  a  part  thereof.^®  Of  incor- 
poreal things,  Blackstone  enumerates,  under  the  name 
of  "incorporealhereditaments, "  ten  varieties,  to  wit,  ad- 
vowsons,  titles,  commons,  ways,  offices,  dignities,  fran- 
chises, corodies,  annuities,  and  rents.^^ 

"Advowsons,"  which  are  rights  of  appointment  to 
a  church  or  ecclesiastical  benefice:  "tithes,"  which  are 
the  rights  of  the  rector  of  a  parish  to  one-tenth  of  the 


26.  As  in  the  expressions  "real 
estate  brokers"  and  "real  estate 
transactions." 

27.  Holland's  Jurisprudence 
(9th  Ed.)  93,  97;  Challis,  Real 
Prop.  (3rd  Ed.)  49  et  seq.;  Wil- 
liams, Real  Prop.  (21st  Ed.)  4, 
30. 

The  division  of  real  things  or 
hereditaments  into  "corporeal" 
and  "incorporeal"  has  been  the 
subject  of  vehement  objection  by 
Austin  (Jurisprudence  (3rd  Ed.) 
371,  804),  and  by  Digby  (Hist. 
Real  Prop.  (4th  Ed.)  304,  note), 
on  the  ground  that  the  law  is  con- 
cerned only  with  rights,  while  this 
division  confuses  rights  and 
things  which  are  the  objects  of 
rights,  and  treats  them  as  if  they 
were  in  pari  materia.  So  it  is 
said  by  Professor  Hohfield  (23 
Yale  Law  Journ.  at  p.  23)  refer- 
ring to  Blackstone's  discussion  of 
corporeal   and   incorporeal   heredi- 


taments. "Since  all  legal  inter- 
ests are  "incorporeal" — consisting, 
as  they  do,  of  more  or  less  limited 
aggregates  of  abstract  legal  rela- 
tions— such  a  supposed  contrast 
as  that  sought  to  be  drawn  by 
Blackstone  can  but  serve  to  mis- 
lead the  unwary.  The  legal  inter- 
est of  the  fee  simple  owner  of  land 
and  the  comparatively  limited  in- 
terest of  the  owner  of  a  "right  of 
way"  over  such  land  are  alike  as 
far  as  "incorporeality"  is  con- 
cerned; the  true  contrast  con- 
sists, of  course,  primarily  in  the 
fact  that  the  fee  simple  owner's 
aggregate  of  legal  relations  is  far 
more  extensive  than  the  aggregate 
of  the  easement  owner."  See  also 
Salmond,  Jurisprudence  (4th  Ed.) 
220  et.  seq. 

28.  2  Blackst.  Comm.  17;  3 
Kent's  Comm.  401;  Challis,  Real 
Prop.  28. 

29.  2   Blackst.   Comm.   c.   3. 
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yearly  increase  of  the  inhabitants,  arising  either  from 
lands,  from  stock  on  the  lands,  or  from  their  personal 
industry;  and  ''dignities,"  which  are  titles,  such  as 
that  of  an  English  peer,  do  not  exist  in  this  country. 
''Corodies,'-'  which  were  rights  to  receive  sustenance 
at  a  monastery,  are  apparently  obsolete.  '* Offices" 
are  in  this  country  never  granted  for  longer  than  the 
life  of  the  grantee,  and  are  usually  granted  for  a 
short  period  of  years  or  subject  to  termination  at  any 
time,  and  consequently,  even  if  regarded  as  a  subject 
of  property,  which  is  most  questionable,  they  cannot 
be  classed  with  things  real.^^ 

''Commons,"  "ways,"  and  ''rents,"  with  which 
are  to  be  included  some  other  incorporeal  things  not 
named  by  Blackstone,  belong  to  the  category  of  what 
we  have  before  referred  to  under  the  name  of  "Rights 
as  to  the  use  and  profits  of  another's  land." 

Franchises.  A  franchise  is  in  England  defined  as 

"a  royal  privilege  or  branch  of  the  king's  prerogative, 
subsisting  in  the  hands  of  a  subject ;"^^  and  in  this 
country  as "  a  special  privilege  conferred  by  the  govern- 
ment upon  an  individual  or  corporation,  which  does  not 
belong  to  citizens  of  the  country  generally  by  common 
right. '  '^^ 

Franchises,  then,  are  neither  land,  nor,  except  per- 
haps in  exceptional  cases,  rights  as  to  the  use  or  profits 
of  another's  land,  since  rights  of  this  character  cannot 
be  created  by  governmental  aet,  as  franchises  are 
created.^ ^  They  are  however  said  by  Blackstone  to  be 
incorporeal  hereditaments  of  a  "  real ' '  nature,  and  such 
seems  to  be  the  law  in  England  at  the  present  day,^^ 
and  they  have  been  so  regarded  in  this  country .^^ 

30.  3  Kent.  Coram.  454;    Mech-  cannot  grant  to  a  person  rights  as 
em.  Public  Officers  §  464.  to  the  use  or  profits  of  another's 

31.  2.  Blackst.   Comm.   37.  land. 

32.  Bank  of  Augusta  v.  Earle,  34.     Reg.  v.   Cambrian  Ry.   Co., 
13  Pet.   (U.  S.)   519,  595,  10  L.  Ed.  L.  R.  6  Q.  B.  422. 

274.  35.     3  Kent.  Comm.   457;     Alex- 

33.  That    is,    the    government      andria  Canal  R.  &  Bridge  Ce.  v. 
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The  question  naturally  arises,  why  ri^'hts  of  this 
character  should  be  associated  with  land  in  tiie  quality 
of  heritability  involved  in  the  word  ** hereditament," 
or  should  be  regarded  as  things  real  and  not  as  things 
personal.  The  reason  for  this  assimilation  of  franchises 
to  land  seems  to  lie  in  the  fact  that,  whatever  may  be 
the  nature  of  franchises  at  the  present  day,  in  former 
times  in  England  they  were  always  exercisable  within 
the  limits  of  lands  held  by  their  owners,  or  were  at 
least  exercisable  at  a  particular  place,  or  within  cer- 
tain territorial  limits,  and  accordingly,  with  other  things 
of  an  incorporeal  nature,  were  regarded  as  in  the  na- 
ture of  land.^® 

The  franchises  which  were  of  the  greatest  impor- 
tance in  mediaeval  times  possessed  this  element  by 
locality  to  a  decided  extent,  being  usually  rights  granted 
to  the  great  feudal  landholders  to  exercise  judicial  or 
governmental  powers  within  the  limits  of  the  land  held 
by  them  of  the  crown,  or  similar  rights  granted  to  the 
members  of  a  particular  borough  community;"'''^  or  quite 
frequently  they  involved  the  right  of  hunting  in  a  par- 
ticular district.^^  The  same  local  quality  attaches  to 
franchises  to  maintain  a  ferry  at  a  particular  point,  and 

District    of    Columbia,    5    Mackey  124.     See,  also,  Co.  Litt.  18a,  as  to 

(16  D.  C.)  376;     Gibbs  v.  Drew,  16  rights  which  concern  or  "savor  of" 

Fla.  147;     26  Am.  Rep.  700;     Tuck-  the  realty. 

ahoe  Canal  Co.  v.  Tuckahoe  &  J.  37.     See  1  Pollock  &  Maitland, 

R.  R.  Co.,  11  Leigh    (Va.)    42,  76,  Hist.   Eng.   Law,    574,    642. 

36  Am.  Dec.  374;   Phalen  v.  Com.  38.     See   2    Blackst.    Comm.    37 

1  Rob.  (Va.)  713,  aff'd  8  How.  (U.  et  seq.;      a  Cruise,  Dig.  tit.  27  §§ 

S.)    163,  12  L.  Ed.   1030;      Sellers  1-31.      "The    principal    franchises 

V.  Union  Lumbering  Co.,  39  Wis.  are    (1)    liberties   to  hold  courts; 

525,  527.  (2)    grants    of   Jura   Regalia   afld 

36.     "The    realm    of    mediaeval  Counties  Palatine;     (3)  grants  ol 

law     is     rich     with     incorporeal  forest  courts;     (4)  liberty  to  make 

things.       Any     permanent     right  a   park;      (5)    the    right    of    free 

which  is  of  a  transferable  nature,  warren;      (6)    to   have  the  goods 

at   all   events   if   it  has   what  we  of  felons  etc.;     (7)  to  have  waif? 

may   call   a   'territorial   ambit,'   is  and   strays;      (8)    to   have  a   fair 

thought    of   as    a   thing   which    is  or  market;      (9)  to  keep  a  ferry." 

very  like  a  piece  of  land."     2  Pol-  Elphinstone,      Interpretation       of 

lock  &  Maitland,  Hist.  Eng.  Law..  Deeds,  581. 
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charge  tolls  for  the  use  thereof,  which  have  been  in  this 
country,  as  well  as  in  England,  regarded  as  real  here- 
ditaments;^^ and  the  same  may  be  said  of  a  franchise  to 
maintain  a  toll  bridge.^ *^ 

The  most  usual  franchise  at  the  present  time  is  the 
right  to  exist  as  or  form  a  corporation;  a  character  of 
right  which  is  sometimes  spoken  of  as  vested  in  the 
corporation  itself,  and  sometimes  as  vested  in  the  in- 
dividuals composing  the  corporation.*^  Such  franchises 
have  been  stated  to  be  hereditaments,*^  but  there  seems 
to  be  some  impropriety  in  so  classifying  them,  since, 
as  remarked  by  Chancellor  Kent,  "they  have  no  inherita- 
ble quality,  inasmuch  as  a  corporation,  in  cases  where 
there  is  no  express  limitation  to  its  continuance  by 
charter,  is  supposed  never  to  die  but  to  be  clothed  with 
a  kind  of  legal  immortality."*^  Furthermore,  it  may 
be  said  of  franchises  of  this  character,  as  of  others,  that, 
when  granted  only  for  a  limited  number  of  years,  as  is 
the  custom  in  this  country  at  the  present  day,  they  can- 

39.     Dundy  v.  Chambers,  23  111.  1,740,   Aff'd    1   How.    (U.   S.)    189, 

S69;      Gunterman    v.    People,    138  11  L.  Ed.  97.     But  see  Haynes  v. 

111.  518,  28  N.  E.  1067:    Bowman  v.  Wells,  26  Ark.  464. 

Wathen,  2  McLean,  376,  Fed.  Cas.  40.     Enfield   Toll   Bridge   Co.   v. 

No.    1,740,    Aff'd    1    How    (U.    S.)  Hartford  &  N.  H.  R.  Co.,  17  Conn. 

189,  11  L.  Ed.  97;     Reg.  v.  Cam-  40,  60,  42  Am.  Dec.  716. 

brian  Ry.  Co.,  L.  R.  6  Q.  B.  422.  41.     See  2  Morawetz,  Priv.  Corp. 

In  this  country  the  statute  quite  §  923  et  seq.;    Memphis  v.  L.  R.  R. 

frequently    provides    that    a    ferry  Co.  v.  Railroad  Com'rs,  112  U.  S: 

franchise  shall  be  granted  only  to  609,    28    L.    Ed.    837;     Fietsam    v. 

a  riparian  proprietor,  and  in  such  Hay,  122  111.  293,  3  Am.  St.  Rep. 

cases  it  is  an  incorporeal  heredit-  492,  13  N.  E.  501;    Pierce  v.  Emery, 

ament,   which    will   descend   with,  32  N.  H.  484,  507;    Evans  v.  Phila- 

or  pass  with  a  devise  or  deed  of,  delphia  Club,  50  Pa.  St.  107. 

the      land      of      such      proprietor  42.     2  Blackst.  Comm.  37;  Price 

(Haynes   v.    Wells,    26    Ark.    464;  v.    Price's    Heirs,    6    Dana    (Ky.) 

Mayville  v.   Boon,   2  J.  J.   Marsh.  107;    Tuckahoe  Canal  Co.  v.  Tuc- 

(Ky.)    224;        Lewis   v.    Town    of  kahoe   &   J.    R.    R.    Co.,    11    Leigh 

Gainesville,  7  Ala.  85),  unless  the  (Va.)   42,  76,  36  Am.  Dec.  374. 

riparian     proprietor     grants     this  43.     3    Kent,    Comm.    459.     And 

right  of  maintaining  the  ferry  to  see   State  v.   Georgia   Medical   So- 

another,  which  it  has  been  decid-  ciety,  38  Ga.  608,  626,  95  Am.  Dec. 

ed  he  may  do.     Bowman  v.  Wath-  408,  to  the  effect  that  such  a  fran- 

en,  2  McLean,  376,  Fed.  Cas.  No.  chise  is  not  a  hereditament. 


§  4]  The  Nature  of  the  Subject.  13 

not  be  regarded  as  hereditaments,  or  "real"  things  in 
any  sense,  they  lacking  the  element  of  perpetuity  neces- 
sary for  this  purpose.** 

Annuities.   The  right  of  one  person  to  receive  a 

yearly  stipend  from  another  person,  if  not  secured  on 
or  payable  out  of  land,  is  known  as  an  annuity.  For- 
merly such  rights  were  regarded  as  analogous  to  rents,*'' 
from  which  they  differ  in  that  the  latter  are  regarded 
as  issuing  out  of  land,  or  rather  out  of  the  profits 
thereof,  but  ultimately  they  came  to  be  recognized  as 
involving  merely  contractual  rights  of  a  personal  na- 
ture. In  England,  however,  if  an  annuity  is,  by  the 
terms  of  its  creation,  granted  to  one  "and  his  heirs," 
it  will  pass,  on  the  grantee's  death,  like  real  property, 
to  his  heirs  and  not  to  his  executors,*^  though  for  other 
purposes  it  is  recognized  as  personal  property.*^ 

Corporate  stock.  In  some  early  cases  in  England, 

as  well  as  in  this  county,  it  was  held  that  each  stockholder 
in  a  corporation  had  an  estate  in  the  corporate  property, 
and  that  consequently  if  that  property  was  real,  his 
share  was  also  realty.*^  In  later  oases  the  stockholder 
has  been  regarded  as  having  only  a  right  of  action  for 
his  share  of  the  profits  as  dividends,  and  it  may  now  be 
considered  as  settled  that  corporate  stock  is  always 
personal,  and  not  real  property.*^ 

Summary  of  conclusions.  Summarizing  the  re- 
sults of  our  inquiry  into  the  nature  of  incorporeal  things 
real,  we  find  that  the  only  things  of  this  nature  recognized 

44.  So  it  was  held  that  a  ferry      lis,   Real   Prop.   (3rd  Ed.)    46;     2 
franchise    granted    for    a    definite      Am.  Law   Mag.   68. 

number  of  years  passed  to  the  per-  47.     Aubin   v.   Daly,   4   B.    ft   A. 

sonal  representatives  of  the  gran-  59;      Radburn   v.   Jervls,   3   Beav. 

tee.      Lippencott    v.    Allander,    27  450. 

Iowa  460,  1  Am.  Rep.  299.  48.     Buckeridge    v.     Ingram,     2 

45.  2  Polloclt  &  Maitland,  Hist.  Ves.     Jr.    652;      Price    v.     Price's 
Eng.  Law  133.  Heirs,  6  Dana  (Ky.)   107;    Welles 

46.  Co.  Litt.  2a;     Earl  of  Staf  v.  Cowles,  2  Conn.  567. 

ford  V.  Buckley,  2  Ves.  Sen.  170;  49.     Bligh  v.  Brent,  2  Y.  &  Coll. 

Turner  v.  Turner,  Amb.  776.     An  268,  294;     Bradley  v.  Holdsworth, 

annuity   so   limited'  is   known    as  S  U.  W.  422;     Russell  v.  Templ«, 

a  personal  herditament.  See  Chal-  3  Dane  Abr.    (Mass.)    108;     Saup 
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in  this  country  are  rights  as  to  the  use  or  profits  of  an- 
other's land,  and  franchises,  or  certain  classes  of  fran- 
chises, and  consequently  these,  together  with  land  and 
things  annexed  thereto  (corporeal  things  real),  alone 
constitute  the  subject  matter  of  real  property. 

§  5.  Lands,  tenements  and  hereditaments.  Things 
of  a  real  character  were  formerly  referred  to  by  the  in- 
clusive phrase  "lands,  tenements  and  hereditaments," 
which  is  still  occasionally  used.  The  meaning  of  these 
words,  particularly  the  last  two,  calls  for  a  brief  con- 
sideration. 

Land  includes  whatever  is  parcel  of  the  terrestrial 
globe,  or  is  permanently  affixed  to  such  parcel.^**  This 
statement  of  the  meaning  of  the  term  is  sufficient  for 
our  present  purpose,  and  the  complex  questions  fre- 
quently arising  as  to  whether  specific  things  or  classes 
of  things  are,  under  particular  circumstances,  owing  to 
their  connection  with  or  annexation  to  the  soil,  to  be 
regarded  as  a  part  of  the  land,  are  reserved  for  con- 
sideration in  connection  with  a  discussion  of  the  rights 
incident  to  the  ownership  of  land.*'*^ 

'Tenement  is  defined  as  anything  which  may  be 
the  subject  of  common  law  tenure,^^  or,  as  Blackstone 
says,  it  "signifies  everything  that  may  be  holden,  pro- 
vided it  be  of  a  permanent  nature,  whether  it  be  of  a 
substantial  and  sensible,  or  of  an  unsubstantial,  ideal, 
kind."^'^  The  word,  the  meaning  of  which  will  more 
clearly  appear  after  a  consideration  of  the  system  of 
feudal  tenure,  to  which  the  next  chapter  is  devoted,  is 
of  a  more  extensive  signification  than  land,  which  it 
includes,  in  addition  to  most  of  what  we  have  referred 
to  as  incorporeal  things  real.  In  fact,  it  appears  at  all 
times  to  have  been  regarded  as  a  convenient  term  by 

V.  J.  S.  Morgan  &  Co.,  108  111.  326;  Real.  Prop.    (3rd    Ed.)    4, 

Johns   V.   Johns,    1   Ohio   St.   350;  51.  Post   chapter  IX. 

Lindley,     Companies     (5th     Ed.)  52,  Challis,  Real  Prop.  42. 

451;    Cook,   Corporations,   §    12,  53,  2  Blackst.  Comm.   17. 
50.     Co.   Litt.    4a,    6a;     Challis, 
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which  to  designate  these  incorporeal  things,  provided 
they  had  what  was  regarded  as  a  connection  with  the 
land,  it  being  thus  improperly  applied  to  some  things 
which  were  not  in  fact  the  subjects  of  common  law 
tenure.^* 

*' Hereditament"  includes  whatever,  upon  the  death 
of  the  owner,  passes,  in  the  absence  of  disposition  by 
will,  by  the  act  of  the  law,  to  the  heir,  and  not  to  the  ex- 
ecutor. The  term  is  more  extensive  in  its  signification 
than  the  word  ''tenement,"  which  it  generally,  though 
not  always,  includes, '^•'^  and  it  may,  in  England  at  least, 
include  things  of  a  personal  character.^^ 


54.  See  2  Pollock  &  Maitland, 
Hist.  Eng.  Law,  148;  Challis. 
Real  Prop.  42;  Co.  Litt.  18a; 
Gray,  Perpetuities,  §  43,  note;  24 
Halsbury,  Laws  of  England,  p. 
158. 

55.  Co.  Litt.  6a;  2  Blackst. 
Comm.  17;    Challis,  Real  Prop.  44. 

56.  Co.  Litt.  6a;  Challis,  Real 
Prop.  46;  Earl  of  Stafford  v. 
Buckley,  2  Ves.  Sen.  170;  v.  Mit- 


chell V.  Warner,  5  Conn.  497,  518. 
The  term  "hereditament"  seems 
to  be  susceptible  of  considerable 
uncertainty  in  its  application  as 
between  things  and  estates  in 
things.  See  Challis,  Real  Prop. 
3rd  Ed.)  44;  24  Halsbury,  Laws 
of  England,  pp.  160,  161.  Com- 
pare Mr.  Sweet's  note,  Challis,  op, 
cit.  at  p.  49. 


CHAPTER  n. 

TENURE  AND  SEISIN. 

S     6.  The  feudal  system. 

7.  Classes    of    tenure. 

8.  The  manor. 

9.  Incidents  of  tenure. 

10.  Descent  of  the  feud. 

11.  Alienation  of  the  feud. 

12.  Abolition  of  military  tenures. 

13.  Tenure  In  the  United  States. 

14.  Seisin  and  possession. 

15.  Disseisin. 

16.  Livery  and  grant. 

§  6.  The  feudal  system.  It  was  before  remarked 
that  the  emphasis  placed  by  the  English  law  upon  the 
distinction  between  land  and  movables  was  due  pri- 
marily to  the  extended  development  of  the  doctrine  of 
estates  in  land  and  in  a  less  degree  to  the  difference 
recognized  by  the  law,  in  the  disposition,  at  the  owner's 
death,  of  estates  of  inheritance  in  land,  and  of  movables. 
These  distinctions  themselves  were  the  result,  it  appears, 
of  the  establishment,  in  connection  with  land,  of  the  sys- 
tem of  feudal  tenures,  a  system  which  was  not  readily 
capable  of  extension  to  movables,  and  as  a  matter  of  fact 
never  was  so  extended.  For  this  reason,  that  the  some- 
what artificial  distinctions  between  the  English  law  of 
land  and  that  of  movables,  are  to  so  great  a  degree  a  re- 
sult of  the  system  of  tenures,  and  also  for  the  reason  that 
the  general  structure  of  the  present  law  of  land,  and  even 
some  still  existent  rules  thereof,  cannot  be  well  under- 
stood without   some  understanding  of  that   system/   it 

1.     "The  principles   of   the  feu-  ever   that   law    is    recognized,    re- 

dal   system   underlie   all   the   doc-  course  must  be  had  to  feudal  prin- 

trines  of  the  common  law  in  re-  ciples    to    understand    and    carry 

gard    to   real   estate,   and,   where-  out  the  common  law.     The  neces- 

(16) 
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appears  desirable  to  present  an  outline   of  its  leading 
features. 

The  fundamental  principle  of  the  feudal  system  of 
property  in  lands,  as  it  was  established  in  England  after 
the  Nonnan  Conquest,  was  that  all  land  held  by  a  sub- 
ject was  derived  originally  by  grant  from  the  crown, 
and  that  the  subject  held  the  land  merely  on  condition 
of  his  performance  of  certain  duties  and  services,  im- 
posed either  by  law  or  the  terms  of  the  grant.  The  re- 
lation thus  established  between  the  crown  and  the  person 
to  whom,  either  actually  or  by  fiction  of  law,  the  grant 
was  made,  was  termed  '  tenure.  "^  The  persons  who 
thus  held  lands  of  the  crown  could  themselves  make 
grants  of  parts  of  their  lands  to  others,  creating  thereby 
a  ''sub-tenure"  between  themselves  and  their  grantees, 
without  affecting  the  tenure  already  existing  between 
themselves  and  the  crown.  These  subtenants  could  again 
grant  out  parts  of  the  land  held  by  them  to  others,  who 
would  hold  of  them.  This  process  of  the  creation  of 
subtenancies  could,  in  theory,  continue  to  an  indefinite 

sity  of  words  of  limitation  in  texture.'  Lyle  v.  Richards,  9 
deeds, — the  distinction  between  Serg.  &  R.  333.  'Though  our 
words  of  limitation  and  words  of  property  is  allodial,'  said  Chief 
purchase, — the  principle  that  the  Justice  Gibsdn,  'yet  feudal  ten- 
freehold  shall  never  be  in  abey-  ures  may  be  said  to  exist  among 
ance,  that  a  remainder  must  vest  us  in  their  consequences  and  the 
during  the  continuance  of  a  par-  qualities  which  they  originally 
ticular  estate  or  eo  instanti  that  imparted  to  estates;  as,  for  in- 
it  determines,  that  the  heir  cannot  stance,  in  precluding  every  limi- 
take  as  a  purchaser  an  estate  the  tation  founded  on  an  abeyance  of 
freehold  of  which  by  the  same  the  fee.'  McCall  v.  Neely,  3 
deed  is  vested  in  the  ancestor,  and  Watts,  71."  Sharswood's  note,  2 
many  more  rules  and  principles  Blackst.  Comm.  78. 
of  very  great  practical  importance,  The  above  quotations  would, 
and  meeting  us  at  every  turn  in  however,  have  to  be  taken,  in 
the  American  as  well  as  the  Eng-  many  of  the  states,  subject  to  con- 
lish  law  of  real  estate,  are  all  re-  siderable  qualifications,  by  reason 
ferrible  to  a  feudal  origin.  'The  of  statutory  changes  in  the  law. 
principles  of  the  feudal  system,'  2.  1  Pollock  &  Maitland,  Hist 
said  Chief  Justice  Tilghman,  'are  Eng.  Law,  210  et  seq.;  Digby,  Hist, 
so  interwoven  with  our  jurispru-  Real.  Prop.  (4th  Ed.)  34;  Co. 
dence  that  there  is  no  removing  Litt.  65a,  and  Hargrave's  note, 
them  without  destroying  the  whole 
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degree,  and  in  fact  sometimes  there  were  as  many  as 
six  or  seven  persons  (mesne  lords)  standing  between 
the  king  (the  lord  paramount)  and  the  lowest  in  the 
scale  of  tenants, — the  one  who  actually  enjoyed  posses- 
sion of  the  land,  tenned  the  tenant  "in  demesne"  or  ten- 
ant ''paravail."  Each  person  in  the  scale,  except  the 
tenant  in  demesne,  while  tenant  merely  as  to  those 
above  him,  was  lord  as  regards  those  below  him,  and 
was  accordingly  termed  a  "mesne"  or  "middle"  lord.^ 

While  the  tenant  in  demesne  alone  had  the  general 
rights  of  use  in  the  land,  those  above  him  in  the  scale 
were  all  regarded  as  having  certain  rights  in  the  land, 
and,  in  a  sense,  as  possessed  of  it.  Furthermore,  the 
land  itself  was  regarded  as  owing  the  services  due  by 
the  respective  tenants,  so  that  the  same  land  might  owe 
to  one  of  the  lords  in  the  scale,  on  behalf  of  his  imme- 
diate tenant,  services  of  one  kind,  of  a  military  nature, 
perhaps,  and  to  another  of  such  lords,  on  behalf  of  the 
latter 's  tenant,  another  service,  the  payment  of  rent,  far 
example,  and  so  on,  and  the  right  to  any  or  all  of  the 
services  due  to  the  various  lords  of  whom  the  land  was 
held  might  be  enforced  against  the  land  by  the  seizure 
of  chattels  found  thereon  (distress),  and  sometimes  by 
the  recovery  of  the  land  itself.^ 

Land  thus  held  by  one  as  tenant  of  a  superior  on 
condition  of  the  rendition  of  services  was  known,  at 
least  in  certain  stages  of  the  development  of  the  system, 
as  a  "feud,"  or  "fief,"  or  "fee,"  all  varieties  of  the  same 
word,  "feodum,"  or  "feudum,"  and  was  contradistin- 
guished from  "allodial"  land, — that  is,  land  which  was 
possessed  by  a  man  in  his  own  right,  not  in  dependence 
on  another,  and  without  any  obligation  of  rent  or  ser- 
vice.^    Such  allodial  land  had  existed  in  Anglo-Saxon 

3.  1  Pollock  &  Maitland,  Hist.  Digby,  Hist.  Real  Prop.  13,  32.  As 
Eng.  Law,  211;  2  Blackst.  Comm.  to  the  meaning  of  "allodial,"  see 
59.  Gray,   Perpetuities,   §   23. 

4.  1  Pollock  &  Maitland,  Hist.  The  word  "tenement,"  however, 
Eng.  Law,  215.                                       finally     became     the     established 

5.  Co.  Litt.  65a,  Hargrave's  term  properly  descriptive  of  lands, 
note;      2    Blackst.    Comm.     104;      as   well   as   "incorporeal    things," 
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times  in  England,  and  was  found  in  parts  of  the  conti- 
nent even  after  the  establishment  of  tlie  feudal  system 
there,  but,  as  stated  above,  it  disappeared  from  England 
after  the  Norman  Conquest,  as  a  result  partly  of  the 
Conquest  and  partly  of  the  tendency,  in  those  times,  of 
holders  of  land  to  put  themselves  under  the  protection 
of   their   more   ])owerful  neighbors.** 

§  7.  Classes  of  tenure.  Tenure  was  either  free 
tenure  or  villein  tenure,  the  first  being  based  on  services 
of  a  character  such  as  it  was  considered  proper  for  a 
free  man  to  render,  while  villein  tenure  was  based  on 
services  of  a  "villein"  character,  involving  genei-ally 
the  cultivation  of  the  lord's  laud  under  particular  con- 
ditions.' Of  free  tenure  there  were  three  classes:  (1) 
Tenure  in  frankalmoign,  by  which  ecclesiastical  persons 
or  bodies  held  land  on  condition  of  their  rendition  of 
services  of  a  spiritual  character,  (2)  tenure  in  chivalry, 
and  (3)   socage  tenure.^ 

Tenure  in  cliivalry  included  what  was  known  as 
tenure  by  ''grand  sergeanty,"  which  existed  only  in  the 
case  of  a  holding  directly  of  the  king,  and  was  based 
on  the  rendition  of  some  particular  honorary  services 
to  the  king  in  person,  as  to  carry  his  sword,  or  to  act 
his  champion  upon  his  coronation.*^  The  other  tenure 
in  chivalry,  by  far  the  more  important,  was  that  by 
"knight  service." 

Tenure  by  knight  service  involved  military  service 
on  the  part  of  the  tenant  with  the  king  in  time  of  war, 

which   were  held   by  one  man   of  7.     2  Blackst.  Comra.  61;   1  Pol- 

acother    (1    Pollock    &    Maitland,  lock  &  Maitland,  Hist.  Eng.  Law, 

Hist.  Eng.  Law,  215,  note  a;   Dig-  337. 

by,   Hist.   Real    Prop.   72,   note   5.  8.     Litt.   §    118;     Co.  Litt.   86a; 

See   a?ite,   §    5);     the   word   "fee"  Challis,  Real  Prop.   (3rd  Ed.)  8. 

having   acquired   a   new   meaning  9.     1  Pollock  &  Maitland.  Hist, 

as  descriptive  of  an  estate  of  in-  Eng.    Law,    262.     The    word    "ser- 

heritance.     2  Blackst.  Comm.  10.5.  geanty"    involved    the    notion    of 

See  post,  §  20.  "servantship";       "sergeant"      and 

6.     Co.    Litt.,    Butler's   note   77.  "servant"     being     originally     the 

V,  1;    Digby,  Hist.  Real  Prop.  32.  same  word.     Id.;  and  see  Co.  Litt. 

105b. 
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and  frequently,  by  the  conditions  of  the  tenure,  the 
furnishing  of  the  services  of  other  knights.  Gradually, 
as  time  went  on,  the  persons  who  were  thus  bound  to 
furnish  military  services  were  allowed  to -pay  a  certain 
sum  in  lieu  thereof;  this  payment  being  termed  "scut- 
age,"  or  "escuage."  This  commutation  of  services  into 
money  did  not,  however,  affect  the  character  of  the 
tenure  in  other  respects,  and  it  was  still  regarded  as 
military,  with  the  burdens  incident  to  that  character  of 
tenure.^^ 

Tenure  in  free  socage  comprised  all  tenures  not  in 
frankalmoign,  by  knight  service,  or  by  grand  sergeanty. 
While  the  services  rendered  in  connection  with  this 
class  of  tenure  were  originally  of  an  agricultural  or 
profitable  character,  to  be  rendered  on  lands  in  the  pos- 
session of  the  lord,  its  distinctive  characteristic  was  that 
the  services  to  be  rendered  were  fixed  and  determinate 
in  amount,  and  consequently  it  included  all  tenures  by 
fixed  rents,  whether  these  rents  were  of  considerable 
pecuniary  value,  or  were  merely  nominal,  as  the  gift  of 
a  rose  or  a  peppercorn,  reserved  only  in  order  to 
evidence  the  tenure. ^^ 

There  were  various  kinds  of  free  socage  tenure,  in- 
cluding "petit  sergeanty,"  which  was  of  the  king  alone, 
involving  the  yearly  presentation  to  him  of  a  thing  of 
slight  value,  as  a  bow,  a  sword,  or  a  lance,  and  "bur- 
gage" tenure,  which  existed  where  the  king  or  other 
person  was  lord  of  an  ancient  borough,  in  which  the 
tenements  were  held  by  certain  rent.  Another  species 
of  socage  tenure  was  that  of  "gavel-kind,"  which  was 
chiefly  confined  to  the  county  of  Kent.  This  tenure  was 
subject  to  certain  customs,  the  most  important  of  which 
were  that  the  holding  did  not  escheat  in  case  of  execu- 
tion for  felony;  the  tenant  could  devise  the  land  even 
at  common  law,  and  the  land  descended  to  all  the  sons 

10.     Litt.    §    95;     2    Bl.    Comm.  11.     Litt.   §§   117,  119,  129,  130; 

74;     1  Pollock   &   Maitland.   Hist.  2   Blackst.   Comm.   79   et   seq.;      1 

Eng.    Law,    253,    note    1;       Har-  Pollock    &    Maitland,    Hist.    Eng. 

grave's  note  35  to  Co.  Litt.  73a.  Law,  271  et  seq. 
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equally.  The  bulk  of  free  socage  tenures  did  uot,  liow- 
ever,  fall  into  one  of  tliese  subclasses,  but  were  merely 
in ''free  and  common  socage. "^^ 

§  8.    The  manor.    A  grant  by  the  crown  of  a  certain 

portion  of  territory  conferred  rights  of  jurisdiction  and 
other  sovereign  rights  or  franchises  within  such  terri- 
tory, by  which  it  was  constituted  a  "manor."  The 
exact  characteristics  which  were  necessary  to  constitute 
a  manor  seem  to  have  been  somewhat  indefinite,  but  the 
typical  manor  presented  certain  features  which  demand 
a  brief   consideration. 

The  most  important  characteristic  of  the  manor  was 
the  manorial  court,  called  the  ''court  baron,"  composed 
of  the  freeholders  of  the  manor.  This  court  exercised 
certain  governmental  functions  in  connection  with  the 
various  tenancies  of  the  manor,  and  also  had  a  limited 
jurisdiction  of  personal  actions  between  the  various 
tenants.  It  furthermore  had  jurisdiction  of  litigation 
between  the  lord  and  his  tenant,  and  of  disputes  both 
as  to  freehold  land  in  the  manor  and  villein  tenements. 
Except,  however,  as  to  questions  of  the  title  to  villein 
tenements,  which  was  based,  as  will  hereafter  appear, 
on  the  custom  of  the  manor,  the  jurisdiction  of  the 
court  baron  was  early  curtailed  by  the  organization  of 
the  crown  courts,  to  which  suits  in  the  court  baron 
could  be  removed.^^ 

Of  the  land  comprised  in  the  manor,  a  part  was 
usually  retained  by  the  lord  himself  as  demesne  land, 
actually  cultivated  by  him,  or  by  others  under  contract 
with  him,  and  on  this  he  had  a  mansion  or  manor  house, 
or  a  homestead  of  some  sort.  Other  land  in  the  manor 
was  granted  by  him  to  free  men,  some  of  whom  would 
be  tenants  by  knight  service,  and  others  tenants  in 
socage,  bound  to  render  service  of  a  certain  character, 

12.     Litt.  §§  159-169;     2  Blackst.  13.     1  PoUock  &  Maitland,  Hist. 

Comm.  79  et  seq. ;  Challis,  Real  Eng.  Law,  574  et  seq.;  3  Blackst. 
Prop.   (3rd  Ed.)   11.  Comm.    33;       Digby,    Hist.    Real 

Prop.   52-54. 


22  Real  Property.  [§  8 

as  by  payment  of  rent,  or  attendance  at  the  lord's  court, 
or  perhaps  by  aiding  in  the  cultivation  of  the  lord's 
demesne  land.  Land  not  in  occupation  for  the  purpose 
of  cultivation  was  termed  "waste"  land,  and  this  the 
tenants  of  the  manor  might  use  in  common  for  jDasturage 
and  like  purposes,  though  it  still  belonged  to  the  lord. 
Besides  the  free  men  on  the  manor  who  held  of  the  lord 
by  one  of  the  recognized  forms  of  free  tenure,  and  those 
persons  who  might  cultivate  a  part  of  the  demesne 
lands  of  the  lord  under  contracts  of  lease,  there  were 
always  on  a  manor  a  large  and  important  class  of  per- 
sons who  were  not  free  men.  The  chief  duties  of  this 
class  of  persons,  who  were  called  "tenants  in  villeinage," 
consisted  in  the  cultivation  of  the  lord's  demesne  lands, 
and  the  services  of  a  "villein"  character  so  rendered 
appear  to  have  been  to  a  certain  degree  uncertain,  and 
at  the  will  of  the  lord.^^ 

These  unfree  or  villein  tenants  had  allotted  to  them 
for  their  dwellings  and  maintenance  parcels  of  the  lord's 
demesne  land.  Originally  these  holdings  of  land  were 
regarded  as  being  at  the  will  of  the  lord,  but,  as  time 
went  on,  the  usage  of  the  manor,  under  the  control  and 
influence  of  the  general  law  of  the  land,  imposed  restric- 
tions upon  the  right  of  the  lord  to  dispossess  such  ten- 
ants, and  finally  they  acquired  absolute  fixity  of  tenure, 
together  with  absolute  freedom  of  person  and  certainty 
of  services.  The  amount  and  character  of  the  services 
rendered  in  return  for  the  holding  came  to  be  determined 
by  what  was  known  as  the  custom  of  the  manor,  and 
such  custom  was  settled  by  the  rolls  of  the  manorial 
court,  on  which  were  entered  all  transactions  as  to  the 
surrender  of  the  holding  by  a  tenant  who  had  sold  it, 
or  as  to  the  admittance  by  the  lord  to  the  land  of  a 
purchaser  of  the  holding,  or  of  the  heir  of  a  previous 
tenant.  Copies  of  the  rolls  were  delivered  to  the  tenants 
as  evidence  of  their  title,  and  accordingly  such  tenants 

14.     1  PoUock  &  Maltland,  Hist.      Hist.  Real  Prop.  43-51. 
Eng.    Law,    582    et    seq.;     Digby, 
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by  ''customary  tenure"  are  also  spoken  of  as  "copy- 
holders," and  their  lands  as  ''copyholds."  Tenancies 
of  this  character  exist  in  England  at  the  present  day.** 

§  9.  Incidents  of  tenure.  There  were  certain  in- 
cidents to  the  relation  of  tenure,  or  to  particular  varie- 
ties of  tenure,  which  existed  without  special  reservation 
at  the  time  of  the  grant.  These  call  for  a  brief  con- 
sideration. 

"Homage"  and  "fealty"  had  to  do  chiefly  with 
the  personal  relation  between  the  lord  and  the  tenant, 
and  were  in  effect  oaths  of  allegiance  at  the  beginning 
of  the  tenancy.  Homage  was  the  more  solemn  in  charac- 
ter, and  was  restricted  chiefly  to  tenancy  by  knight 
service  and  tenancy  directly  of  the  king.  Fealty  was  in- 
cident to  every  tenancy,  whether  free  or  unfree,  except 
what  we  shall  hereafter  know  as  "tenancy  at  will."** 

If,  upon  the  death  of  a  tenant  in  chivalry,  his 
heir  was  under  age,  the  lord  then  had  what  were  known 
as  the  rights  of  "wardship"  and  "marriage."  By  the 
right  of  wardship,  the  lord  became  entitled  to  the  cus- 
tody of  the  land  and  body  of  the  heir  till  he  or  she  be- 
came of  full  age,  the  lord  not  being  bound  to  account 
for  the  profits  of  the  land,  and  being  burdened  only  with 
the  maintenance  of  the  heir.  The  right  of  marriage 
grew  out  of  the  right  of  wardship,  and  consisted  of  the 
right  of  the  lord  to  dispose  of  the  ward  in  marriage. 
In  case  of  the  ward's  refusal  of  the  marriage  proposed 
to  him  or  her  by  the  lord,  there  was  forfeited  to  the 
lord  the  value  of  the  marriage,  as  it  was  called,  this 
value  being  what  any  one  would  have  paid  the  guardian 
for  the  alliance;  and  in  case  tiie  ward  married  without 
the  lord's  assent  while  under  age,  the  forfeit  was  of 
twice  the  value  of  the  marriage,  by  force  of  the  statute 
of  Merton  (20  Hen.  HI.,  A.  D.  1235).     These  rights  of 

15.     Litt.  §§  73-76;     Digby.  Hist.  16.     Lltt.  §§  85,  91;     2  Blackst. 

Real  Prop.  c.  5,  §6;    Leake,  Prop.      Comm.    53;      Digbyb,    Hist.    Real 
in  Land,  pt.  1,  c.  2.  Prop.  76;      1  Pollock  &  Maitland, 

Hist.  Eng.  Law,  277  et  seq. 
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wardship  and  marriage  were  regarded  as  ^'eiidible  com- 
modities, involving  no  relation  of  trust,  were  frequent 
subjects  of  investment,  and  were  ''chattels  real,"  which 
passed  to  the  executor  on  the  owner's  death.^"^ 

"Aids"  were  contributions  which  could  be  exacted 
by  the  lord  of  his  tenant,  whether  by  knight  service  or 
in  socage,  for  the  purpose  of  giving  a  portion  to  the 
lord's  daughter  on  her  marriage,  of  paying  the  expense 
of  the  knighting  of  his  eldest  son,  or  of  ransoming  the 
lord  if  taken  prisoner.^^ 

"Escheat"  was  the  right  of  the  lord,  upon  the  death 
of  the  tenant  without  leaving  any  heir,  or  upon  the  cor- 
ruption of  his  blood  as  a  result  of  his  commission  of 
treason  or  felony,  to  hold  the  land  free  from  the  burden 
of  the  tenure,  the  land  being  said,  in  such  case,  to  "es- 
cheat" to  the  lord.i^ 

§  10.  Descent  of  the  feud.  Upon  the  death  of  the 
tenant,  his  rights  passed  to  his  heir  or  heirs,  provided 
the  tenant  had  an  estate  of  inheritance,  as  it  was  called, 
■ — that  is,  an  estate  which,  by  the  terms  of  the  grant, 
would  pass  to  his  heirs.  This  descent  of  lands  was  ab- 
solutely fixed  by  law,  and  the  tenant  had  usually  no 
power,  by  the  making  of  a  will,  to  defeat  the  rights 
of  the  heir,  though  this  was  allowed  by  custom  in  some 
parts  of  the  kingdom. ^^^  The  heir  was,  except  when 
there  was  a  custom  to  the  contrary,  as  in  the  case  of 
gavelkind  tenure,  the  eldest  son  of  the  deceased  tenant; 
while,  if  there  were  daughters  only,  all  the  daughters 
were  joint  heirs.^^ 

The  right  of  the  tenant's  heir,  if  of  full  age,  to  take 
possession  of  the  land  in  place  of  his  father,  was  sub- 

17.  Litt.  §§  103,  110;  1  Comm.  72;  1  Pollock  &  Maitland, 
Blackst.  Comm.  67-70;      1  Pollock      Hist.   Eng.  Law,  332. 

&  Maitland,  Hist.   Eng.  Law,   299  20.     Litt.  §§  1-9,  167;     Co.  Litt. 

et  seq.  111b,       and       Hargrave's       note; 

18.  Co.  Litt.  76a,  91a;  2  Blackst.  Leake,  Prop,  in  Land,  66;  1  Pol- 
Comm.  64;  1  Pollock  &  Maitland,  lock  &  Maitland,  Hist.  Eng.  Law, 
Hist.  Eng.  Law,  330.  288;     Digby,  Hist.  Real  Prop.  94. 

19.  Co.   Litt.    13a;      2    Blackst.  21.     See  post  §  487. 
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jcct,  however,  to  a  claim  on  the  part  of  his  lord  for 
what  was  known  as  a  ''relief,"  this  being  a  pecuniary 
payment,  which  varied  in  amount  according  to  the 
species  of  tenure,  the  decrees  of  the  crown,  and  some- 
times the  will  of  the  lord  himself.  Somewhat  similar 
to  this  right  to  relief  was  that  of  "primer  seisin,"  being 
the  right  of  the  king  to  take  possession  of  land  held  of 
him  on  the  death  of  his  immediate  tenant,  and  to  take 
the  profits  for  a  certain  period,  generally  a  year.^^ 

§  11.  Alienation  of  the  feud.  According  to  the 
weightiest  modern  authority,  a  tenant  probably  had 
the  right,  before  the  date  of  Magna  Charta  (A.  D.  1217), 
freely  to  dispose  of  his  land  to  others,  provided  this  did 
not  seriously  injure  the  interests  of  his  lord,  and  while 
such  alienation  of  the  land  was  usually  made  by  a 
transfer  to  one  to  hold  of  him,  the  grantor  (subinfeuda- 
tion), it  might  also  be  made  by  a  transfer  conditioned 
that  the  transferee  should  hold  of  the  transferor's  lord, 
the  transferee  being  thus  substituted  in  the  transferor's 
place.  Magn-a  Charta  provided,  in  the  interest  of  the 
great  landholders,  that  thenceforth  ''no  free  man  shall 
henceforth  give  or  sell  so  much  of  his  land  as  that  out 
of  the  residue  he  may  not  sufficiently  do  to  the  lord  of 
the  fee  the  service  which  pertains  to  that  fee."  There- 
after, until  the  passage  of  the  statute  Quia  Emptores, 
considered  below,  it  seems  that,  apart  from  the  some- 
what vague  restraint  imposed  by  the  charter,  the  tenant 
might  "alienate  the  whole  or  any  part  of  the  land  by 
way  of  subinfeudation,  and  the  whole,  though  perhaps 
not  a  part  of  it,  by  way  of  substitution,"  except  in 
the  case  of  tenants  holding  directly  of  the  crown,  who 
were  allowed  to  alienate  their  holdings  only  with  the 
consent  of  the  king,  who  accordingly  derived  a  con- 
siderable revenue  out  of  licenses  to  alienate  and  fines 
for  alienations  made  without  license.^^ 

22.     Litt.  §§  112,  126;     Co.  Litt.  23.  1  Pollock  &  Maitland,  Hist. 

76a;     2    Blackst.    Comm.    C6;        1  Eng.  Law,   310.     And   see    Digby, 

Pollock    &    Maitland,    Hist.    Eng  Hist.  Real   Prop.   156. 

Law,  288  et  seq. 
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Statute  of  Quia  Emptores.     The  result  of  tlie 


right  of  alienation  by  a  tenant  was  that,  in  case  of  subin- 
feudation, while  the  lord  was  still  entitled  to  the  rights 
incident  to  tenure,  such  as  marriage,  relief,  wardship,  and 
escheat,  these  rights  might  be  seriously  lessened  in 
value.  For  instance,  if  a  tenant  by  knight  service  aliened 
the  land  to  another  to  hold  at  a  rent  of  a  pound  of 
pepper,  on  the  death  of  the  tenant  by  knight  service, 
leaving  an  infant  heir,  the  lord,  instead  of  being  entitled 
to  enjoy  the  land  itself  till  the  heir  came  of  age,  was 
entitled  merely  to  a  pound  of  pepper  annually  during 
that  time;  and  so,  in  case  of  an  escheat,  the  lord,  in- 
stead of  obtaining  the  use  of  the  land  absolutely,  would 
merely  receive  the  rent  paid  by  the  subtenant.  To  rem- 
edy this  state  of  things,  the  statute  of  Quia  Emptor es^^ 
was  passed,  whereby  it  was  declared  that  every  free 
man  might  sell  his  tenement  or  any  part  of  it,  but  that 
the  transferee  should  hold  of  the  same  lord  of  whom  his 
transferor  had  held  and  by  the  same  services,  the  serv- 
ices being  apportioned  in  case  a  part  only  of  the  land 
was  sold.  This  statute  was  in  the  nature  of  a  compro- 
mise, the  great  lords  conceding  to  the  tenants  the  full 
right  of  alienation,  even  to  the  point  of  substitution  of 
several  tenants  for  one,  but  succeeding  in  obtaining  a 
prohibition  of  any  future  alienation  by  subinfeudation, 
with  its  disastrous  effects  upon  the  lord's  rights  to 
marriage,  wardship,  and  escheat. ^^ 

The  statute  did  not  apply  to  alienation  by  persons 
holding  directly  of  the  crown,  and  the  liability  of  such 
persons  to  fines  upon  alienation  without  the  license  of 
the  crown  remained  as  before.  Furthermore,  the  stat- 
ute applied  only  to  the  alienation  of  the  entire  fee  simple 
estate  in  the  land  belonging  to  the  transferor,  and  did 
not  prevent  the  creation  of  a  species  of  subtenure  by 

24.  Stat.  Westminster  III.    (18  Prop.  233;     Challis,  Real  Prop.  19. 
Edw.  I.  c.  1;     A.  D.  1290).  See    Van    Rensselaer   v.    Hays,    19 

25.  1  PoUock  &  Maitland,  Hist.  N.  Y.  68. 
Eng.  Law,  318;     Digby,  Hist.  Real 
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the  alienation  of  an  estate  less  than  that  owned  by  him.-" 
Otherwise,  however,  the  statute  effectually  checked  all 
subinfeudation,  and  consequently  all  manors  existing  in 
England  at  the  present  day,  or  holdings  in  fee  simple  of 
a  lord  other  than  the  crown,  must  date  from  a  period 
anterior  to  the  date  of  this  statute.-^ 

§  12.  Abolition  of  military  tenures.  For  various 
reasons  tenure  in  socage  tended  to  grow  at  the  exi^ense 
of  the  other  tenures,^^  but  the  rights  of  wardship,  mar- 
riage, and  the  other  feudal  burdens  continued  to  jjress 
heavily  on  a  large  poiiion  of  the  country,  and  finally,  af- 
ter abortive  proposals  to  that  end  in  the  reign  of  James 
I.,  and  the  actual  removal  of  the  burdens  during  the  time 
of  the  Commonwealth,  it  was  provided  by  the  statute  12 
Car.  II.  c.  24  (A.  D.  1660)  that  all  the  military  tenures 
should  be  thereafter  tenure  in  free  and  common  socage, 
and  all  the  burdens  in  favor  of  the  lord,  whether  a 
mesne  lord  or  the  king,  were  by  the  same  act  removed, 
with  the  exception  of  "rents  certain"  and  one  or  two 
other  minor  services.  The  result  of  this  act  was  that 
generally  all  trace  or  remembrance  of  the  relation  of 
freeholder  and  lord  passed  away,  except  within  the 
known  precincts  of  a  manor,  and  the  freeholder  became 
for  practical  purposes  the  owner  of  the  soil.^^ 

§  13.     Tenure   in   the   United   States.     In    all    the 

colonies,  the  lands  were  granted  to  the  colonial  proprie- 
tors to  hold  in  free  and  common  socage;  the  services 
reserved  consisting  sometimes  of  a  nominal  rent,  and 
sometimes  there  being  merely  the  incident  of  fealty  to 
mark  the  feudal  relation.^"     After  the  Revolution,  the 

26.  Leake,    Prop,    in    Land,    19,  from    the    crown.      Challis,    Real 
317;     Challis,  Real  Prop.  18,  20.  Prop.  22. 

27.  2  Blackst.  Comm.  92;     Dig-  28.     1  Pollock  &  Maitland,  Hist, 
by,    Hist.    Real    Prop.    233;      Wil-  Eng.  Law,  336. 

Hams,  Real   Prop.   119.     Occasion-  29.     Digby,   Hist.  Real   Prop.  c. 

ally,  manors  have  been  created  39,  2  Blackst.  Comm.  76;  Challis, 
since  that  date  by  special  license      Real  Prop.  23. 

30.     1  Story,  Const.  Law,  §  172. 
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feudal  position  of  paramount  lord,  previously  occupied 
by  the  crown,  presumably  passed  to  the  state  with  the 
other  sovereign  rights,^  ^  since,  as  stated  by  a  most  com- 
petent authority,  ''it  does  not  seem  that  so  fundamental 
an  alteration  in  the  theory  of  property  as  the  abolition 
of  tenure  would  be  worked  by  a  change  of  political 
sovereignty.  Tenure  still  obtains  between  a  tenant  for 
life  or  years  and  the  reversion;  and  so,  in  like  manner, 
it  is  conceived  a  tenant  in  fee  simple  holds  of  the  chief 
lord,  — that  is,  of  the  state. "^^  The  same  writer,  how- 
ever, enumerates  a  number  of  states  in  which,  in  view 
of  the  statutes  or  particular  judicial  decisions,  tenure 
must  be  regarded  as  nonexistent.^^  In  this  latter  class 
of  states,  the  statute  of  Quia  Emptores  is,  of  course,  not 
in  force,  since,  in  the  absence  of  tenure,  the  statute  is 
meaningless.  In  the  other  states,  however,  where,  as 
stated  above,  there  seems  good  reason  to  assume  the 
existence  of  tenure,  this  statute  is  probably  in  force, 
with  the  exception  only  of  Pennsylvania  and  South  Car- 
olina, and  consequently,  except  in  those  two  states,  all 
tenure,  so  far  as  existent,  must  be  directly  of  the  state.^-* 

§  14.  Seisin  and  possession.  The  theory  of  seisin, 
which  at  one  time  played  a  most  important  part  in  the 
English  law  of  land,  gave  rise  to  rules  which  still  exist 
as  to  the  creation  of  estates,  and  this  fact,  together  with 
the  frequent  reference  to  the  subject  in  the  older  text 
books  and  decisions,  renders  a  brief  consideration  thereof 
desirable,^^  though  it  can  be  regarded  as  a  part  of  the 

31.     Sharswood's  note,  2  Blackst.  (?),  Minnesota,  California."  Gray, 

Comm.  78.  Perpetuities,    §    24. 

S2.     Gray,     Perpetuities,     §     22.  34.     Gray,  Perpetuities,  §§  25-28. 

Tenure  is  recognized  by  the  stat-  35.     "In  the  history  of  our  law 

utes    of    Georgia     (Code    1895,     §  there    is    no    idea    more    cardinal 

3051)  and  New  Jersey  (1  Gen.  St.  than  that  of  seisin.     Even  in  the 

1895,  p.  879).  law  of  the  present  day  it  plays  a 

33.     "In   this    condition    are   at  part    which   must   be    studied   by 

least     Connecticut,     New     York,  every  lawyer;     but  in  the  past  it 

Maryland,     Virginia,     Ohio,     Wis-  was  so  important  that  we  may  al- 

consin,    West   Virginia,    Kentucky  most  say  thFit  the  whole  system  of 
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law  at  the  present  day  for  but  very  few  purposes.^* 

Seisin  primarily  means  possession,'*'^  and  for  several 
centuries  after  the  Conquest  it  was  the  only  word  known 
to  the  English  lawyers  capable  of  conveying  this  mean- 
ing. It  was  consequently  applied  at  one  time  to  the 
possession  of  chattels,  as  well  as  of  land/'^  Later  it 
was  applied  only  to  the  possession  of  land  or  of  in- 
corporeal things,  and  in  this  connection  it  came  finally 
to  be  used  only  in  reference  to  possession  by  one  claim- 
ing a  freehold  estate;  he  being  said  to  be  "seised," 
while  a  tenant  for  years  or  at  will  was  said  to  be  merely 
''possessed. "^^  The  possession  of  the  tenant  for  years 
or  at  will  did  not,  however,  exclude  the  idea  of  seisin 
in  another;  such  possession  being  in  fact  regarded  as 
being  in  behalf  of  the  person  claiming  the  freehold,  the 
person  " seised. ""*"  Consequently  "seisin,"  at  least  be- 
fore the  Statute  of  Uses  (27  Hen.  VIII.  c.  10;  A.  D. 
1535),  may  be  regarded  as  meaning  the  possession  of 
land  by  one  having  or  claiming  a  freehold  estate  therein, 
either  by  himself  or  by  another  in  his  belialf.^^ 

our  land  law  was  law  about  seisin  39.     Litt.    324;      Co.    Litt.    200b, 

and  its  consequences."     2  Pollock  201a;      Challis,   Real   Prop.   47. 
&  Maitland,  Hist.  Eng.  Law,  29.  40.     Challis,     Real     Prop.     233. 

36.  The  law  of  seisin  has  still  "On  the  whole,  we  may  say  that 
a  bearing  on  the  subjects  of  dower  the  possession  of  land  which  the 
and  curtesy.     See  post  §§  210,  239.  law   protects   under   the   name    of 

37.  The  word,  while  suggestive  a  'seisin  of  freehold'  is  the  occu- 
to  our  minds,  from  its  similarity  pation  of  land  by  one  who  has 
to  the  word  "seize,"  of  the  idea  of  come  to  it  otherwise  than  as  ten- 
violence,  is  in  reality  only  dis-  ant  in  villeinage,  tenant  at  will, 
tantly  connected  with  the  latter  tenant  for  term  of  years  or  guar- 
word,  and  is  to  be  associated  dian,  that  occupation  being  ex 
rather  with  the  words  to  "sit"  ercised  by  himself,  his  servants, 
and  to  "set,"  with  which  it  is  al-  guardians,  tenants  in  villeinage, 
so  connected  etymologically,  and  tenants  at  will,  or  tenants  for 
properly  implies  the  idea  of  one  term  of  years."  2  Pollock  &  Mait- 
being   "set"    on    land,    and   there-  land.  Hist.  Eng.  Law,  39. 

after    sitting    there    in    rest    and  41.     2  Pollock  &  Maitland,  Hist, 

quiet.    2  Pollock  &  Maitland,  Hist.  Eng.   Law,   32.     Tlie  definition   of 

Eng.  Law,  29.  seisin,  frequently  found,  as  being 

38.  2  Pollock  &  Maitland,  Hist.  "the  completion  of  that  investi- 
Eng.  Law,  32.  ture  by  which  the  tenant  was  ad- 
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Seisin  might  be  either  seisin  *'in  deed"  or  seisin 
"in  law."  Seisin  in  deed  was  the  actual  possession,  ob- 
tained by  the  actual  and  corporeal  entry  of  the  free- 
holder upon  the  lands,  while  seisin  in  law  existed  when 
an  estate  came  to  one  by  act  of  the  law,  as  by  descent, 
and  he  failed  to  make  an  entry  thereon,  it  being,  how- 
ever, turned  into  seisin  in  deed  in  case  he  made  such 
entry.*  ^ 

After  the  Statute  of  Uses,  for  reasons  connected 
with  the  construction  of  that  statute  as  giving,  under 
certain  circumstances,  seisin  even  ''in  deed,"  without 
actual  entry  on  or  occupation  of  the  land,*'^  seisin  ap- 
parently acquired  a  broader  meaning  than  before,  and 
one  was  usually  said  to  be  ''seised"  if  he  had  a  legal 
estate  of  freehold,  either  in  possession,  or  in  remainder 
or  reversion,  provided  it  had  not  been  turned  into  a 
mere  right  of  entry,  as  when  another  had  wrongfully 
dep-rived  him  of  the  actual  possession.** 

As  above  indicated,  closely  connected  with  the  idea 
of  seisin  is  that  of  possession,  and  at  the  present  time 
the  latter  has  far  more  practical  importance  than  the 
former.  In  spite  however  of  its  practical  importance 
from  a  legal  point  of  view,  the  idea  of  possession  ap- 
pears to  be  peculiarly  insusceptible  of  accurate  defini- 
tion.*^   We  may  say,  however,  speaking  generally,  that 

mitted     into    the    tenure,"    more  real   estate   of   which    I    may   die 

properly  describes   the   "livery  of  seised"    did    not    cover    land    to 

seisin."     See  12  Law  Quart.  Rev.  which   the   testator   was    entitled, 

239.  but  which  had  been  entered  upon 

42.  Litt.  §  448;  Co.  Litt.  266b,  some  years  before  by  another  per- 
and  Butler's  note;  1  Cruise,  Dig.  son  claiming  title.  Leach  v.  Jay, 
tit.  1,   §  20;     Challis,  Real   Prop.  9  Ch.  Div.  42. 

232.  45.     "There    is    no    conception 

43.  1  Cruise's  Dig.  tit.  11,  c.  which  will  include  all  that 
3,  S  34.     See  post,  §  100.  amounts  to  possession  in  law,  and 

44.  Goodeve,  Real  Prop.  (3d  will  include  nothing  else,  and  it 
Ed.)  364;  article  by  Charles  is  impossible  to  frame  any  defini- 
Sweet,  Esq.,  in  12  Law  Quart.  tion  from  which  the  concrete  law 
Rev.  239,  247.  of  possession  can  be  logically  de- 

So  late  as  1878  it  was  decided  duced.  Salmond,  Jurisprudence 
in  England  that  a  devise  of  "all      4th  Ed.)    240. 
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one  is  in  posse^ssion  of  land  when  he  is  in  occupation 
thereof,  with  the  intention,  aclually  realized,  of  ex- 
cluding occupation  by  others,  or  when,  although  not  in 
actual  occupation,  he  claims  the  right  of  exclusive  oc- 
cupation, and  no  person  is  in  occupation  opposing  his 
claim.  The  possession  which  involves  actual  occupa- 
tion of  land  is  conveniently  termed  '^actual"  possession, 
and  that  not  involving  such  occupation,  "constructive" 
possession. 

The  expression  "right  of  possession,"  which  we  will 
occasionally  use,  obviously  involves  an  idea  different 
from  that  of  possession.  One  having  the  possession 
quite  usually  has  the  right  of  possession,  in  the  sense 
that  there  is  no  other  person  able  to  show  a  better  right, 
and  when  the  possession  and  right  of  possession  thus 
concur,  it  is  ordinarily  unnecessary  to  refer  to  the  right. 
But  one  may  have  a  right  to  the  possession  as  against 
another  who  has  the  possession,  as  in  the  simple  case  of 
one  who  has  been  ousted  from  the  land  by  another. 

§  15.  Disseisin.  From  the  mere  seisin  of  land,  in- 
dependently of  whether  the  seisin  was  rightfully  ac- 
quired, certain  rights  accrued  at  common  law  to  the 
person  seised,  and  accordingly  the  effect  of  a  disseisin, 
as  the  putting  of  a  person  out  of  possession  and  usurpa- 
tion of  his  place  was  called,  was  frequently  in  question. 
The  wrongdoer,  or  "disseisor,"  while  liable  to  be  turned 
out  by  the  rightful  owner  either  by  actual  entry  or  by 
process  of  law,  was  regarded  as  having  a  fee  simple  es- 
tate. The  person  wrongfully  ousted,  the  "disseisee," 
was,  on  the  other  hand,  considered  to  have  a  mere 
"right  of  entry,"  and  no  estate  in  the  land.*®    Accord- 

46.     Litt.   §§   385,  414,  417,   422,  was    forcibly   prevented    from    re- 

423,  592;     Co.  Litt.  239a,  Butler's  entering,  he  could  formally  assert 

note;     3    Blackst.    Comra.    169    et  his  claim  near  the  land,  and  this 

seq.;    Digby,  Hist.  Real  Prop.  108;  assertion     of    claim,    if    repeated 

Lightwood,  Possession  of  Land,  45.  yearly,      constituted      what      was 

The   person   disseised   could   ex-  known   as   "continual   claim."     It 

ercise  his  right  of  entry  by  reen-  the  disseisee   failed   to   assert  his 

teriug  on  the  land,  or,  in  case  he  right  of  entry  either  by  re-eDtry 
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ing-ly  the  disseisor,  rather  than  the  disseisee,  had  the 
rights  which  we  would  associate  with  the  idea  of  owner- 
ship. The  disseisor  could,  and  the  disseisee  could  not, 
transfer  his  interest.  The  disseisor's  interest,  but  not 
the  disseisee's,  could  be  subjected  to  liability  for  debts. 
The  widow  of  the  disseisor,  but  not  of  the  disseisee,  had 
a  right  of  dower,  and  the  case  was  the  same  as  regards 
the  husband's  right  of  curtesy.  Finally,  the  disseisor's 
estate  passed  by  descent  to  his  heir,  so  as  in  turn  to 
pass  to  the  heir  of  the  latter,  while  the  disseisee's  right 
of  entry  passed  to  his  heir  merely  as  his  representative, 
and  on  the  latter 's  death,  passed,  not  to  the  latter 's 
heir,  but  to  the  disseisee's  heir.*^  For  the  most  part 
these  distinctions  have,  at  the  present  day,  disappeared, 
but  the  common  law  rule  still  applies  as  regards  dower 
and  curtesy,*^  and  in  some  jurisdictions  the  disseisee  is 
still  unable  to  transfer  his  interest  so  as  to  give  an 
estate  to  his  transferee  capable  of  assertion  as  against 
the  disseisor.*''  Even  by  the  modern  law,  the  disseisor, 
if  deprived  of  the  possession  by  a  third  person,  may,  as 
having  a  right  of  possession  superior  to  that  of  the 
latter,  maintain  an  action  of  ejectment  to  recover  the 
land,^°  and  he  has  obviously  the  present  control  and  en- 
joyment of  the  land.  In  view  of  the  considerations  ad- 
verted to,  and  of  the  further  consideration  that  in  case 
of  the  failure  of  a  disseisee  actively  to  assert  his  right 
of  possession  within  the  period  fixed  by  the  statute  of 
limitations,  the  disseisor  acquires  a  title  of  ownership 
valid  as  against  the  whole  world,  ^^  it  has  been  cogently 
argued  that,  as  between  the  disseisor  and  the  disseisee, 

or  by  continual  claim,  it  was  lost  markable  essay  on  "The  Disseisin 

to  him  in  case  the  disseisor  died,  of  Chattels,"  in  3  Harv.  Law  Rev. 

the  seisin  then  passing  to  the  dis-  pp.  23,  313,  337,  reprinted  in  3  Es- 

seisor's  heir,   or,  in  case  the  dis-  says    in   Anglo-American    History, 

5eisor  had  aliened  the  fee,  to  the  p.  541. 

alienee's  heir,   and   in   such  cases  48.     Post  §§  210,  239. 

the  disseisee  was  compelled  to  re-  49.     Post  §  590. 

sort  to  legal  proceedings  to  assert  50.     See   cases   cited    10   Am.    & 

his  rights.     See  authorities  supra.  Eng.   Encyc.   of  Law  at   p.   486. 

47.     See     Professor    Ames'     re-  51.     Post    chapter    XXIII. 
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the  former  rather  than  tlie  latter  is  to  be  considered  the 
owner  of  the  laud.^^ 

§  16,  Livery  and  grant.  The  seisin,  as  representinsj 
the  freehold  interest  of  the  tenant,  was  at  common  law 
made  use  of  for  the  purpose  of  a  conveyance  of  such  in- 
terest, the  latter  being  in  fact  transferable  only  by  a 
delivery  of  the  possession  of  the  land,  called  "livery  of 
seisin."  This  livery  of  seisin  was  effected  by  the  deliv- 
ery on  the  land,  "in  name  of  seisin  of  the  land,"  of  a 
turf  or  twig  (livery  in  deed),  or  by  a  statement  made  in 
view  of  the  land  to  the  effect  that  possession  was  given, 
followed  by  entry  by  the  alienee  (livery  in  law).  This 
ceremony  was  usually  accompanied  by  a  deed  or  charter 
"of  feoffment,"  as  it  was  called,  attesting  the  livery  of 
seisin,  and  stating  the  purpose,  nature,  and  extent  of 
the  transfer,  the  whole  transaction  being  known  as  a 
"feoffment."  ^"^ 

Since  a  feoffment  operated  merely  by  a  transfer  of 
possession,  it  resulted  that  it  might  be  wrongfully  made 
by  one  who  was  rightfully  in  possession  in  behalf  of 
the  owner  of  the  freehold;  and  so  a  tenant  for  life  or 
years,  by  a  livery  of  seisin  to  another,  could  in  effect 
disseise  the  owner  of  the  freehold.  Such  a  transaction 
was  known  as  a  "tortious"  feoffment  or  alienation,  and 
was  at  common  law  a  cause  for  forfeiture  of  his  estate 
by  the  tenant  guilty  of  the  wrong.^^ 

Interests  in  things  which  were  incapable  of  actual 
possession,  that  is,  incorporeal  things,  and  also  estates  in 

52.     "In  conclusion,  then,  the  an-  controversies  for  all  time."     Prof 

cient  doctrine  of  disseisin  of  land  J.  B.  Ames  in  3  Harv.  Law  Rev. 

and  chattels  was  not  an  accident  at  p.  345. 

of    English    legal    history,    but    a  53.     Lift.  §  59;     Co.  Lltt.  48,  49; 

rule    of    universal    law.       Brian's  4  Cruise,   Dig.  tit.  32,  c.   1,   J    18; 

dictum,  that  the  wrongful  posses-  2  Blackst.  Comm.  315,  and  appen- 

sor  had  the  property  and  the  dis-  dix    I.;     Thoroughgood's    Case,    9 

possessed  owner  only  the  right  of  Coke,  136b,  Digby,  Hist.  Real  Prop, 

property,    rightly    understood,    is  145. 

not   a  curiosity   for   the  legal   an-  54.     Litt.   §§  415,  416,  611;     Co. 

tiquarian,  but  the     working  prin-  Litt.     233b,     330b,     and     Butler's 

ciple    for    the    determination    of  notes. 
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reversion  and  remainder,  in  the  case  of  which  the  posses- 
sion was  in  the  owner  of  the  particular  estate,  were  not 
capable  of  livery  of  seisin,  and  could  be  conveyed  only 
by  deed,  called  a  deed  of  "grant."  Hence  the  distinction 
which  existed  at  common  law  between  things  which  "lie 
in  livery"  and  those  which  "lie  in  grant. "^^  When  the 
grant  was  of  a  manor,  or  a  right  of  lordship  (a  seign- 
iory), to  which  tenure  with  rent  or  other  services  were 
incident,  it  was  necessary  that  the  tenant  consent  to 
hold  of  the  new  lord,  such  consent  being  known  as  "at- 
tornment." Likewise,  as  we  shall  see  later,  in  case  of 
the  grant  of  a  reversion  expectant  on  a  present  estate, 
attornment  by  the  tenant  in  possession  was  necessary. 
The  necessity  of  attornment  was  afterwards  dispensed 
with  by  statute  (4  Anne,  c.  16,  §§  9,  10;  A.  D.  1705), 
and  it  is  no  longer  necessary  in  England  or  in  this 
country .^^  Since  a  grant  did  not  involve  livery  of  seisin, 
it  could  convey  only  the  estate  of  the  grantor,  and  con- 
sequently it  could  never  take  effect  as  a  tortious  con- 
veyance.^'^ 

55.  Co.  Litt.  9a,  9b,  49a,  172a;       Litt.  309a,  and  Butler's  note.     See 
Shep.   Touch.    228;      Leake,    Prop.       j)OSt,   §   53(b). 

in  Land,  52  et  seq.;    Challis,  Real  57.     Litt.   §   609,   610;     Co.  Litt. 

Prop.  47,  51.  330a,     Butler's     note;       4     Kent, 

56.  Litt.  §§  551,  567,  568;     Co.      Comm.  490. 
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§  17.     The  doctrine  of  estates.    Tlio  most  distinctive 
feature  of  tlie  law  of  land  as  established  in  England,  and 
from  there  brought  to  this  country,  is  the  doctrine  ot 
estates,  by  which  the  duration  of  one's  right  of  posses- 
sion of  the  land,  with  the  incidental  rights  of  user,  is 
made  dependent  on  the  character  of  the  estate  which 
he  has  in  the  land.^     In  every  piece  of  land  there  is  an 
estate  in  fee  simple  in  some  person  or  persons,  and  less 
estates  may  be  freely  created  in  favor  of  others.     Ihe 
effect  of  the  creation  of  a  less  estate  is  to  deprive  the 
owner  of  the  fee  simple  estate  of  the  right  of  immediate 
possession,   this   right   appertaining  to  the  less   estate. 
But  nevertheless  the  estate  in  fee  simple  is  the  same 
estate  as  existed  before  it  was  deprived  of  the  right  of 
immediate  possession  by  reason  of  the  crea  ion  of  the 
less  estate.    And  so  in  the  case  of  an  estate    ess  than  a 
fee  simple,  an  estate  for  life,  for  instance,  while  the  crea- 
tion of  an  estate  of  still  more  limited  duration  will  de- 

1      The  word  "estate,"  or  "stat-  of   a   tenant   in   fee,   ^^^^f^^^fj^ 

us  ■   originally,  and   even   as  late  the   duration   of   his   feudal   hold^ 

a  '  the   riddle   of   the   thirteenth  ing,  and  consequently  hut  a  slight 

century    was   used   as  descriptive  change   of   expression   was   neces- 

•  0     the  personal   condition   of  the  sary  to  use  the  -o^d  with  refer^ 

eudal    tenant;       but,    under    the  ence  to  t^^  -tent  o    the  nitere^t 

feudal   system,   a   man's   personal  in   the  land.     1    Pollock   &   Mait 

status    was    so    closely    connected  land,    Hist.    Eng.    Law     f .      2 

with  his   proprietary   rights   that  Pollock    ^^/^^^"^^^^l ^  ^^^^^^  J^^, 

even  then  a  man  was  said  to  have  Law.  11.  78.     See,  also,  2  Blackst. 

the  status  of  a  tenant  for  life  or  Comm.  103. 

(35) 
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prive  it  of  the  right  of  immediate  tmssession,  the  life 
estate  will  remain  the  same  estate  as  hefore.  It  is  thus 
that  the  creation  of  two  or  more  estates  in  a  particular 
piece  of  land  results  in  the  existence  of  successive  riglits 
of  possession  in  the  owners  of  those  estates,  that  is,  the 
less  estate  gives  a  present  right  of  possession,  and  the 
owner  of  the  greater  estate  has  a  right  of  possession 
after. the  lesser  estate  is  out  of  the  way  and  not  before. 
In  other  systems  of  law,  it  appears,  in  so  far  as  the 
creation  of  successive  riglits  of  possession  is  recognized, 
they  result  from  the  creation  of  successive  rights  of 
ownership,  so  that  one  has  no  right  of  ownership  until 
the  preceding  right  of  another  has  come  to  an  end.-  A 
somewhat  similar  system  of  creating  successive  rights 
by  the  creation  of  prospects  or  possibilities  of  estates 
to  commence  in  the  future,  operating  by  way  of  divr-tsti- 
ture  of  pre-existing  estates,  is  recognized  in  English  law,^ 
but  this  is  a  comparatively  late  develoi)ment,  and  orig- 
inally the  only  method  of  creating  successive  rights  of 
possession  was,  as  above  explained,  by  the  creation  of  a 
less  estate,  either  accompanied  oi'  not  accompanied,  by  a 
transfer  of  the  greater  estate.^ 

When  an  estate,  or  several  estates,  less  tlian  a  fee 
simple  estate,  exist  in  a  particular  piece  of  land,  the 
possession  of  the  land  being  in  the  tenant  of  the  less 
estate,  or  of  one  of  the  less  estates,  he  may  conveniently 
be  considered  as  holding  the  possession,  not  only  in  his 
own  behalf,  but  also  in  behalf  of  such  others,  including 
the  tenant  in  fee  simple,  as  have  estates  in  the  land. 
From  this  point  of  view,  one  may  be  said  to  have  an 
estate  in  land  either  when  he  has  the  actual  or  construc- 
tive possession,  or  when  the  actual  or  constructive  pos- 
session is  in  another,  who,  having  and  claiming  a  less  • 
estate  only,  may  be  regarded  as  holding  possession  not 

2.     See    Markby,     Elements     of      et  seq.;    Swiss  Civil  Code  §§  488- 
Law  §  330;     French  Civil  Code  §      492. 
1048;    German  Civil  Code  §  2100  3.     Post   §§   156-176. 

4.     Post  §§  129-147. 
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only  in  his  own  holialf  but  also  in  behalf  of  the  owner 
of  the  greater  estate. 

The  doctrine  of  estates  apparently  owes  its  place  in 
English  law  to  the  universal  prevalence  of  the  system  of 
feudal  tenures,  by  which  the  tenant  was  regarded  as 
having  an  interest  in  land  which  was  short  of  absolute 
ownership,  the  lord  having  a  possibility  of  the  land 
reverting  to  him  by  reason  of  the  termination  of  the 
tenant's  interest.  The  principle  of  a  present  right  of 
possession  in  one  person  and  a  right  or  possilulity  of 
future  possession  in  another,  thus  suggested  or  instituted, 
''was  subsequently  worked  out  by  conveyancers,  and 
sanctioned  by  the  courts,  to  the  full  capacity  of  the  sub- 
ject for  such  mode  of  treatment,  and  in  subservience,  it 
must  be  presumed,  to  the  exigencies  of  the  public.''^ 

Estates  are  said  to  exist  not  only  in  the  land  itself, 
but  also  in  those  classes  of  rights  in  another's  land 
known  as  rents  easements,  and  profits  a  prendre.^  This 
means  merely  that  the  possible  duration  of  a  rent,  an 
easement,  or  a  right  of  profit,  or  of  one's  interest  therein, 
is  either  in  theory  perpetual,  in  analogy  to  an  ^  estate 
in  fee  simple  in  land,  or  it  is  created  to  endure  for  the 
period  of  one  of  the  lesser  estates  in  land,  as  for  in- 
stance an  easement  for  life  or  for  years. 

§  18.  The  limitation  of  estates.  The  language,  in 
a  deed  or  other  instrument  conveying  or  creating  an 
estate,  which  by  express  language  or  by  implication  in- 
dicates the  quantum  or  duration  of  the  estate  created,  is 
termed  the  ''limitation  of  the  estate,"  as  fixing  its  limit. 
Accordingly  words  which  serve  to  indicate  the  duration 
of  the  estate  are  called  "words  of  limitation,"  and  are 
to  be  distinguished  from  "words  of  purchase,"  which 
state  the  person  or  persons  intended  to  take  the  estate 
or  estates  limited.  A  number  of  words,  such  as  "heirs," 
"issue,"    "children,"   etc.,    are   capable    of   use    either 

5.     Leake,  Property  in  Land  7.  6.     Williams.  Real  Property  434. 

See  Digby,  Hist.  Real  Prop.  43. 
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as  words  of  limitation  or  as  words  of  purchase,  and  the 
determination  of  the  purpose  of  their  use  in  a  particular 
instrument  is  frequently  a  matter  of  difficulty/ 

§  19.  The  classification  of  estates.  The  primary 
classification  of  estates  is  into  "estates  of  freehold,"  or 
''freehold  estates,"  and  "estates  less  than  freehold." 
Freehold  estates,  the  distinctive  characteristic  of  which 
is  that  the  period  of  their  duration  is  not  positively 
ascertained,  obtain  the  name  of  ' '  freehold ' '  from  the  fact 
that  the  typical  holding  by  a  free  man  under  the  feudal 
system,  a  "free  tenement,"  as  it  was  called,  was  always 
associated  with  a  right  in  the  land  enduring  for  such  a 
period  of  uncertain  termination.^ 

Freehold  estates  are  divided  into  "estates  of  in- 
heritance," which  pass  to  the  owner's  heirs,  and  "es- 
tates not  of  inheritance."  Estates  of  inheritance  are 
such  as  pass  to  collateral  as  well  as  lineal  heirs,  these 
being  termed  "estates  in  fee  simple,"  or  are  such  as  pass 
only  to  lineal  heirs,  termed  "estates  tail,"  these  latter 
being  however  no  longer  existent  in  many  of  the  states. 
Freehold  estates  not  of  inheritance  are  either  estates  for 
the  life  of  the  owner  (the  tenant),  these  being  called 
simply  "estates  for  life,"  or  they  may  be  for  the  life 
of  another  than  the  owner,  termed  "estates  pur  auter 
vie."  Life  estates  may  be  created  either  by  voluntary 
act,  in  which  case  they  are  known  as  "conventional" 
life  estates,  or  in  certain  cases  by  act  of  the  law,  being 
then  termed  "legal"  life  estates.  Legal  life  estates,  as 
recognized  at  common  law,  are  "tenancy  in  tail  after 
possibility  of  issue  extinct,"  the  estate  of  "dower,"  that 
of  "curtesy,"  and  what  may  be  termed  the  "husband's 
estate  during  coverture."^ 

7.  Post  §§  26,  148.  or  the   freehold,   as   distinguished 

8.  Litt.  §  57;  Co.  Litt.  43b;  from  the  inheritance.  Leake, 
Challis,  Real  Prop.  6;  Digby,  Prop,  in  Land,  43,  citing  Litt.  § 
Hist.  Real  Prop.  160.  57.    "The  word   'freehold'   is  now 

9.  An  estate  for  life  is  some  generally  used  to  denote  an  es- 
times  called  an  estate  of  freehold,  tate  for  life,  in  opposition  to  an 
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Estates  less  than  freehold  include  primarily  estates 
for  a  fixed  period,  the  termination  of  which  is  capable 
of  ascertainment  from  the  beginning,  called  ''estates  for 
years."  With  these  estates  are  also  classed  what  are 
called  tenancies  ''at  will,"  estates  or  tenancies  "from 
year  to  year,"  which  are  a  development  of  tenancies  at 
will,  and  "tenancies  by  sufferance,"  which  are  not  es- 
tates, and  arise  merely  from  the  wrongful  continuance 
of  occupation  by  a  tenant  after  his  right  has  expired. 
Estates  less  than  freehold  are  also,  as  before  stated, 
sometimes  called  "leasehold"  estates  or  interests,  and 
sometimes   "chattels  real." 

These  various  estates,  thus  classified  with  reference 
to  their  quantum  or  duration,  may  be  tabulated  as 
follows : 

I.  Freehold  estates. 

A.  Estates  of  inheritance. 

(1)  Fee  simple. 

(2)  Fee  tail. 

B.  Estates  not  of  inheritance   (life  estates). 

(1)  Conventional  life  estates. 

(a)  Estates  for  life  of  the  tenant. 

(b)  Estates  pur  auter  vie. 

(2)  Legal  life  estates. 

(a)  Tenancy  in  tail  after  possibility  of  issue  extinct. 

(b)  Dower. 

(c)  Curtesy. 

(d)  Estate  during  coverture. 

II.  Estates  less  than  freehold  (leasehold  estates,  chattels  real). 

A.  Estates  for  years. 

B.  Tenancy  at  will. 

C.  Tenancy  from  year  to  year. 

D.  Tenancy  by  sufferance. 

estate    of    inheritance.      Perhaps,  ported    the    whole    estate    of    the 

in  the  old  law,  it  meant  rather  the  feudatory,     but     varied     as     that 

latter    than   the   former.     *     *     *  varied."      Butler's    notes    to    Co 

The    word    'freehold'    always    im-  Litt.  266b. 
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(40) 
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(c)  Repairs. 

(d)  Injuries  from  defective  condition. 
§  52.     Reservation   of  rent. 

53.     Transfer   of  reversion. 

(a)  By  voluntary  act. 

(b)  By  operation   of   law. 

(c)  Subsequent  lease  by  landlord. 

(d)  Transferor's   rights   and   liabilities. 

(e)  Transferee's   rights   and   liabilities. 
§  54.     Assignment  of  term. 

(a)  Right  to  assign. 

(b)  Form  of  assignment. 

(c)  By  operation  of  law. 

(d)  Assignor's  rights  and   liabilities. 

(e)  Assignee's  rights  and  liabilities. 
§  55.     Sublease. 

(a)  Distinguished   from  assignment. 

(b)  Effect. 

§  56.     Running  of  covenants  with  the  land. 

(a)  Statutory  provisions. 

(b)  Character  of  the   covenant. 

(c)  Character  of  the  transfer. 

(d)  Assignee's  entry  unnecessary. 

(e)  Partial  transfer. 

(f)  Covenants  as  to  things  not  in  esse. 

(g)  Breaches  prior  to  transfer, 
(h)  Reassignment. 

(1)     Running  of  covenant  on  death. 
§  57.    Estoppel   to  deny   landlord's  title. 

(a)  General  considerations. 

(b)  In  particular  actions. 
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(c)  As  resulting  from  attornment. 

(d)  Duration   of  the   estoppel. 

(e)  Showing  expiration  of  title. 
§  58.     Eviction. 

(a)  Under  paramount  title. 

(b)  By  landlord. 

(c)  Effect  of  eviction. 
§  59.     Termination   of  estate. 

(a)  Expiration  of  term. 

(b)  Special  limitation. 

(c)  Option  to   terminate. 

(d)  Surrender. 

(e)  Merger. 

(f)  Forfeiture. 

(g)  Termination  of  lessor's  estate, 
(h)  Destruction  of  premises. 

(B)  Tenancy  at  Will. 

§  60.     Nature  of  tenancy. 
61.     Creation  of  tenancy. 

(a)  Permissive   possession. 

(b)  Lease  not  naming  duration. 

(c)  Lease  at  will   of  one   party. 

(d)  Tacit  acquiescence  in  another's  possession. 
§  62.     Termination  of  tenancy. 

(a)  By  act  of  landlord. 

(b)  By  act  of  tenant. 

(c)  By  death  of  party. 

(d)  By  transfer. 

.(e)     By  special  limitation, 
(f)     T'enant's  rights  on  termination. 

(C)  Periodic  Tenancies. 

§  63.     Tenancy  from  year  to  year. 
64.     Creation  of  tenancy. 

(a)  By  express  language. 

(b)  By  inference  on  general  letting. 
§  65.     Quarterly,   monthly   and   weekly   tenancies. 

66.  Transfer  of  interest. 

67.  Termination    of   tenancy. 

(D)  Tenancy  at  Sufi-erAnce — Tenant  Holding  Ovee. 
§  68.     Nature  of  tenancy  at  sufferance. 

69.  Landlord's  option  as  to  tenant  holding  over. 

70.  Pecuniary   liability    of   tenant    holding   over. 

71.  Recovery   of  possession. 

72.  Forcible    resumption    of   possession. 

73.  New  tenancy  by  agreement. 
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III.    Estates  Subject  To  Contingencies. 

(A)  Estates  ox  Condition. 

§  74.  Conditions   in   general. 

75.  The   nature  of  conditions  precedent. 

7G.  The   nature  of  conditions  subsequent. 

77.  Conditions    expressed   and    implied. 

78.  Creation  of  estates  on  condition. 

79.  Construction  adverse  to  conditions. 

80.  Construction    of   conditions. 

81.  Void    conditions. 

(a)  Effect   of   invalidity. 

(b)  Impossible  conditions. 

(c)  Illegal   conditions. 

(d)  Conditions  in  restraint  of  marriage. 

(e)  Repugnant   conditions. 
§  82.     What  constitutes  breach. 

(a)  Substantial  performance  s<ifficient. 

(b)  Time  of  performance. 

(c)  Previous   demand   for   performance. 

(d)  Ignorance  of  condition. 
§  83.    Waiver  of  condition. 

84.     Election    against   forfei.ture. 

(a)  Effect. 

(b)  What  constitutes. 
§  85.     Mode  of  enforcing  forfeiture. 

86.     Persons  entitled  to  enforce  forfeiture. 

(a)  Common   law   rule. 

(b)  Transferability  of  right. 

(c)  Right  passing  with  reversion. 
§  87.    Effect  of  enforcement  of  forfeiture. 

88.  Relief  against  forfeiture. 

89.  Conveyances  in  consideration  of  support. 

(B)  Estates  on  Special  Limitation. 
§  90.     Nature  of  special  limitation. 

91.  Words  appropriate  to  special  limitation. 

92.  Particular  estates  subject  to  special  limitation. 

93.  Determinable,  base,  or  qualified  fees. 

I     (A)      Estate  in  Fee  Simple. 

§  20.  Nature  of  estate.  An  estate  in  fee  simple  is 
the  entire  interest  and  property  in  the  land,  the  tenant 
holding  the  land  to  him  and  his  heirs  forever. 

The  word  **fee"  was  originally  used  in  the  sense  of 
"feud,"  referring  to  land  which  was  held  of  a  feudal 
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superior,  in  contradistinction  to  land  held  allodially; 
but  as  it  came  to  be  recognized  that  all  land  was  held 
of  a  superior,  the  word  gradually  acquired  the  signifi- 
cation of  an  estate  of  inheritance,  that  is,  one  which 
passes  to  the  heirs  of  the  owner.^ 

While  the  words  "fee  simple,"  or  "fee  simple  ab- 
solute," are  ordinarily  used  to  distinguish  a  fee  simple 
estate  from  other  estates  of  inheritance,  hereafter  dis- 
cussed, such  as  "fee  tail"  or  "determinable  fee,"  the 
word  "fee"  alone,  without  any  qualifying  words,  serves 
to  designate  a  fee  simple  estate,  and  is  not  infrequently 
used  in  that  sense.^ 

An  estate  in  fee  simple  is,  even  in  England,  equiva- 
lent to  the  absolute  interest  in  the  property,  with  the 
exception  that  the  lord,  who  is  now  in  most  cases  the 
king,  has  certain  rights  of  seigniory,  rarely  exercised.^ 
So,  in  this  country,  a  fee  simple  is  the  absolute  and  en- 
tire property  in  the  land;  this  being  true  for  all  practi- 
cal purposes,  even  in  jurisdictions  in  which  land  is  to 
be  regarded  as  held  of  the  state.^ 

§  21.  Words  of  limitation (a)  In  conveyance  in- 
ter vivos.  Originally,  under  the  feudal  system,  land  being 
granted  by  the  lord  as  strictly  in  compensation  for 
personal  services,  the  grant  was  for  no  longer  than  the 
life  of  the  grantee.  Later  the  grant  was  extended  to  the 
sons  and  other  issue  of  the  grantee,  under  the  designa- 
tion of  "heirs,"  they  being  entitled  to  stand  in  the  place 
of  their  ancestor  after  his  death,  if  mentioned  in  the 
grant,  but  only  then.  Thereafter  the  word  "heirs," 
when  used  in  a  conveyance  to  a  man  "and  his  heirs," 
came  to  include  collateral  as  well  as  lineal  heirs,  and 
finally  ceased,  when  thus  used,  to  designate  the  person 

1.  1  Pollock  &  Maitland,  Hist.  3.     2      Blackst.      Comm.      105; 
Eng.  Law  21S;    Challis,  Real  Prop.      Challis,  Real  Prop.  33,  59. 

218.    See  ante,  §  6.  4.     Haynes  v.  Bourn,  42  Vt.  686. 

2.  2      Blackst.      Comm.      104;       See,   as   to   holding   of   the   state, 
Jeeko    V.    Taussig,    45    Mo.    167;       ante  §  13. 

Haynes  v.  Bourn,  42  Vt.  686. 
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or  persons  to  take  in  place  of  the  original  grantee,  but 
was  regarded  as  merely  indicating  that  such  grantee 
took  an  estate  which  would  pass  to  his  heirs,  or  the 
heirs  of  any  one  to  whom  he  aliened  it:  that  is,  it 
ceased  to  be  a  word  of  purchase,  and  became  one  of 
limitation.^  The  original  rule,  however,  requiring  the 
word  "heirs"  to  be  used,  in  a  conveyance  inter  vivos, 
in  order  that  an  estate  descending  to  his  heirs  should 
pass  to  the  grantee,  though  thus  originating  in  reasons 
connected  with  the  feudal  system,  has  survived  to  the 
present  day,  and  is  generally  in  force  when  not  changed 
by  statute.^  Accordingly,  conveyances  to  a  man  by 
name,  without  more,  or  to  him  'forever,"  or  to  him  "and 
his  assigns  forever,"  have  been  held  to  give  him  but 
a  life  estate;'''  and  the  same  effect  has  been  given  to 
conveyances  to  one  and  "his  children,"  "his  executors 
and  assigns,"  or  "his  successors  and  assigns,"  or  "in 
fee  simple."^  The  word  "heirs"  may,  however,  be  in- 
corporated in  the  conveyance  by  reference  to  another 

5.  2    Blackst.    Comm.    55,    107;  cock,  225  111.  342,  80  N.  E.  339. 
Williams,   Real   Prop.    (21st   Ed.)  The  use  of  the  word  "heir"  in- 
67;    Leake,  Prop,  in  Land  32;     Co.  stead  of  "heirs"  has  been  said  to 
Litt.  26Gb,  Butler's  note;     Cole  v.  be    sufficient.      4    Kent,    Comm.    5, 
Lake  Co.,  54  N.  H.  242,  279.  note  a;      Co.  Litt.  8b,  Hargrave's 

6.  See  cases  cited  post,  this'  note;  King  v.  King's  Adm'r,  12 
section  note  18.  Ohio,    390,   472.     But   see   Challls. 

7.  Litt.   §   1;      Co.  Litt.   8b;      2  Real   Prop.  221. 

Blackst.    Comm.    107;      Curtis    v.  It     is     sufficient     if    the     word 

Gardner,  13  Mete.    (Mass.)    457.  "heirs"  appears  in  the  habendum. 

8.  Clearwater  v.  Rose,  1  Blackf.  Lancaster  Bank  v.  Myley,  13  Pa. 
(Ind.)  137;  Adams  v.  Ross,  30  N.  St.  544;  Havens  v.  Sea-Shore 
J.  L.  505;  Miles'  Lessee  v.  Fish-  Land  Co.,  47  N.  J.  Eq.  365,  20  Atl. 
er,  10  Ohio,  1;     Taylor  v.  Cleary,  497.     See  post  §  437. 

29  Grat.  (Va.)  448.  The  insertion  of  the  word 
It  is  said  by  Coke  that  a  convey-  "heirs"  in  the  warranty  clause 
ance  to  a  man  "or  his  heirs''  is  has  been  regarded  as  insufficient, 
insufficient  to  convey  a  fee  (Co.  it  being  a  rule  of  the  common  law 
Litt.  8b),  but  it  has  since  been  that  a  covenant  or  warranty  can- 
held  otherwise  (White  v.  Craw-  not  enlarge  an  estate.  Co.  Litt. 
fcrd,  10  Mass.  183).  See  Wright  385b;  Adams  v.  Ross,  30  N.  J.  L. 
v.  Wright,  1  Ves.  Sr.  409,  per  505;  Jordan  v.  Neece,  36  S.  C. 
Lord  Hardwicke;     Ortmayer  v.  El-  295,  31  Am.  St.  Rep.  869,  15  S.  E. 
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instrument,^  and  a  court  of  equity  will  reform  the  con- 
veyance by  inserting  the  word  "heirs,"  if  this  word  is 
omitted  by  mistake,  under  the  same  circumstances  as  will 
justify  a  reformation  of  an  instrument  in  other  cases,  but 
not  as  against  bona  fide  purchasers  for  value. ^"^ 

Exceptions  to  general  rule.    There  are  certain 


exceptions,  or  apparent  exceptions,  to  the  general  rule 
recognized  at  common  law,  among  which  are  cases  in 
which  one  joint  tenant  or  coparcener  releases  to  the 
other,  or  where  one  cotenant  grants  a  rent  to  another, 
in  order  to  equalize  a  partition.^ ^  Also  in  grants  of 
land  to  corporations  aggregate,  the  word  "heirs"  is  un- 
necessary, as  is  also  the  word  "successors,"  since,  in 
judgment  of  law,  the  corporation  never  dies,  and  accord- 
ingly a  grant  for  its  life  is  in  effect  a  grant  of  an  es- 
tate forever.^ 2  The  rule  does  not  apply  to  an  exception 
in  a  deed  in  favor  of  the  grantor,^'^  for  the  reason  that 
an  exception  does  not  involve  the  creation  of  a  right.^* 

202;     Rawle,  Covenants  for  Title,  See  Rector  v.  Waugh,   17  Mo.   13, 

p.  391.     But  see  Anderson  v.  Lo  57   Am.   Dec.  251. 
gan,  105  N.  C.  266;     11  S.  E.  361;  12.     Co.    Litt.    9b;      2     Blackst. 

Carolina  Real  Estate  Co.  v.  Bland,  Comm.    109;      4    Kent,   Comm.    7; 

152  N.  C.  225,  67  S.  E.  483.  Wilcox  v.  Wheeler,  47  N.  H.  488; 

9.  Co.  Litt.  9b;  4  Kent,  Comm.  Congregational  Society  of  Halifax 
5;  Leake,  Prop,  in  Land,  156;  v.  Stark,  34  Vt.  243;  Wilkes- 
Challis,  Real  Prop.  222;  Lemon  Barre  v.  Wyoming  Historical  & 
V.  Graham,  131  Pa.  St.  447,  6  L.  Geological  Society,  134  Pa.  St. 
R.  A.  663,  19  Atl.  48;  Mercier  v.  616,  19  Atl.  809.  The  word  "suc- 
Missouri  River,  Ft.  S.  &  G.  R.  Co.,  ce&sors"  is,  however,  ordinarily 
54  Mo.  506;  Evans  v.  Brady,  79  used,  and  it  is  necessary  in  case 
Md.  142,  28  Atl.  1061.  of  a  grant  to  a  corporation  sole. 

10.  Chamberlain  v.  Thompson  Co.  Litt.  9b;  2  Blackst.  Comm. 
10  Conn.  243,  26  Am.  Dec.  390;  109;  Overseers  of  Poor  v.  Sears, 
Nicholson  v.  Caress,  59  Ind.  39;  22  Pick.  (Mass.)  126. 
McMillan  v.  Fish,  29  N.  J.  Eq.  13.  Engel  v.  Ayer,  85  Me.  448 
610;  Vickers  v.  Leigh,  104  N.  C.  27  Atl.  352;  Wood  v.  Boyd,  145 
248,  10  S.  E.  308;  Leitensdorfer  Mass.  176,  13  N.  E.  476;  Emerson 
V.  Delphy,  15  Mo.  161,  55  Am.  Dec.  v.  Mooney,  50  N.  H.  315.  As  to 
137;  Austin  v.  Hunter,  85  S.  C.  the  necessity  of  the  use  of  the 
472,  67  S.  E.  734.  word  "heirs"  in  reservations,  see 

11.  Co.     Litt.     9b;        4     Kent,  post  §  362. 

Comm.  7;     Challis,  Real  Prop.  223.  14.     See  posM  436. 
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In  this  country,  the  requirement  of  the  word  "heirs" 
has  never  been  applied  to  conveyances  to  trustees,  the 
rule  being  that,  if  a  fee-simple  estate  in  a  trustee  is 
necessary  in  order  to  enable  him  to  carry  out  the  pur- 
poses of  the  trust,  he  will  be  given  such  an  estate,  though 
the  conveyance  is  otherwise  insufficient  to  pass  such  an 
estate;  and,  conversely,  if  a  less  estate  than  a  fee  simple 
in  the  trustees  is  sufficient  for  the  purposes  of  the  trust, 
his  estate  will  be  regarded  as  so  limited,  in  spite  of  the 
language  of  the  instrument. ^^^  Accordingly,  a  trustee 
has  a  fee-simple  estate,  without  the  use  of  the  word 
"heirs,"  when  he  is  given  a  power  of  sale;^^  while  he 
may  have  merely  a  chattel  interest,  though  the  word 
"heirs"  is  used,  if  he  is  merely  to  hold  the  estate  for  a 
short  time  to  pay  debts  and  legacies.^® 

The  word  "heirs"  is  not,  it  seems,  necessary  for  the 
creation  of  an  equitable  fee  simple,  even  when  necessary 
for  the  creation  of  a  legal  fee  simple,  it  being  sufficient 
that  an  intention  to  create  such  an  interest  is  otherwise 
indicated. ^'^ 

Statutory  changes  of  rule.    In  this  country,  the 

necessity  of  the  use  of  the  word  "heirs"  to  create  a 

14a.     Doe  v.  Considine,  6  Wall.  "heirs"    appears    usually    to    have 

(U.  S.)  458,  18  L.  Ed.  869;     West  the  same  effect   in   the   case  of  a 

V.    Fitz,    109    111.    425;      North    v.  conveyance    to    trustees    as    when 

Philbrook,  34  Me.  532;      Hawkins  made  to  others.     1  Perry,  Trusts, 

V.  Chapman,  36  Md.  83;     Newhall  §  319;  Underbill,  Trusts  (7th  Ed.) 

V.  Wheeler,^?  Mass.  189;    Gould  v.  196;     Lewis  v.  Rees,  3  Kay  &  J. 

Lamb,    11    Mete.     (Mass.)     84,    45  132.     See  post  §  106(g). 
Am.  Dec.  187;    Wilcox  v.  Wheeler,  17.     Fisher   v.   Field,   10   Johns. 

47  N.  H.  488;     Bennett  v.  Garlock,  (N.  Y.)    495;     Holmes  v.  Holmes, 

79   N.   Y.    302,    35   Am.    Rep.    517;  86  N.  C.  205;     Fulbright  v.  Yoder, 

McMichael  v.  McMichael,  51  S.  0.  113  N.  C.  456,  18  S.  E.  713;     Brat- 

555,  29  S.  E.  403;     1  Perry,  Trusts,  ton  v.  Massey,  15  S.  C.  277;     Fos- 

§§  312-320.  ter  v.  Glover,  46  S.  C.  522,  24   S 

15.  Neilson  v.  Lagow,  12  How.  E.  370;  Hay  ward  v.  Ormsbee,  11 
(U.  S.)  98,  13  L.  Ed.  909;  Angell  Wis.  3;  Re  Tringham's  Trusts 
V.  Rosenbury,  12  Mich.  241,  266.  (1904)   2  Ch.  487;     Lewin,  Trusts 

16.  1  Perry.  TVusts,  §  316.  (12th  Ed.)    124.    Contra.  McElroy 
16.     In    England,    in    deeds,    as      v.   McElroy,   113   Mass.   509;      Nel- 

distinguished      from      wills,      the      son  v.  Davis,  35  Ind.  474. 
presence  or  absence  of  the  word 
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fee  simple  by  conveyance  inter  vivos  has  been  generally 
recognized,  in  the  absence  of  any  statutory  provision  to 
the  contrary.^^  But  in  the  majority  of  the  states  the  rule 
has  been  abolished  by  statutes  disjiensing  with  the  neces- 
iSity  of  the  word,  or  providing  in  effect  that  a  deed  shall 
be  presumed  to  convey  a  fee  simple,  or  whatever  estate 
the  grantor  has,  unless  a  contrary  intention  plainly  ap- 
pear;^^  and  in  England  it  is  now  provided  that  the  use 
of  the  words  "in  fee  simple"  without  the  word  "heirs" 
shall  be  sufficient  to  convey  a  fee-simple  estate.-" 

(b)    In  will.    In  the  case  of  a  devise  of  land,  it 

has  always  been  considered  that,  even  in  the  absence  of 
the  word  "heirs,"  any  language  in  the  will  showing 
an  intention  to  devise  a  fee  simple  is  sufficient  to  pass 
such  an  estate.-^  It  has  accordingly  been  held  that, 
unless  a  contrary  intention  appears,  a  devise  of  one's 
"estate"  located  at  a  certain  place,"-  or  of  "all"  his 


18.  Foster  v.  Joice,  3  Wash.  C. 
C  498,  Fed.  Cas.  No.  4,974;  Ed 
wardsville  R.  Co.  v.  Sawyer,  92 
in.  377;  Hoffsass  v.  Mann,  74  Md. 
400,  22  Atl.  65;  Buffum  v.  Hutcn- 
inson,  1  AHen  (Mass.)  58;  Claflin 
V.  Boston  &  A.  R.  Co.,  157  Mass. 
489,  20  L.  R.  A.  638,  32  N.  E.  659; 
Reaume  v.  Chambers,  22  Mo.  36; 
Melick  V.  Pidcock,  44  N.  J.  Eq.  525, 
540,  6  Am.  St.  Rep.  901,  15  Atl.  3; 
Mattocks  V.  Brown,  103  Pa.  St.  16; 
Lanham  v.  Haynes,  101  S-  C.  424, 
85  S.  E.  966. 

Contra  in  New  Hampshire  and 
North  Carolina.  Cole  v.  Lake  Co.. 
54  N.  H.  242,  279;  Carolina  Real 
Estate  Co.  v.  Bland,  152  N.  C.  225, 
67  S.  E.  483.  And  see  Ross  v. 
Adams,  28  N.  J.  L.  160,  rev'd  30 
N.  J.  L.  505,  82  Am.  Dec.  237. 

19.  2  Sharswood  &  B.  Lead. 
Cas.  Real  Prop.  56;  1  Stimson's 
Am.  St.  Law  §  1474.  The  common 
law  requirement  still  controls,  it 
seems,   in   Connecticut,    Delaware, 


Maine,  Massachusetts,  Ohio,  South 
Carolina  and   Vermont. 

The  statutory  abolition  of  the 
rule  obviously  cannot  affect  con- 
veyances executed  before  the  pas 
sage  of  the  statute,  and  conse 
quently,  even  where  it  is  abol- 
ished, there  is  still  frequent  oc- 
casion for  its  application  in  the 
examination  of  titles,  extendins 
back  of  the  date  of  the  particular 
statute. 

20.  44  &  45  Vict.  c.  41  (Convey- 
ancing Act  1881)  §  51.  See  Chai- 
ns, Real  Prop.  223. 

21.  Co.  Litt.  9b;  2  Blackst. 
Comm.  108;  Wright  v.  Denn,  10 
Wheat.  (U.  S.)  204,  6  L.  Ed.  303; 
McCaffrey  v.  Manogue,  196  U.  S. 
563,  49  L.  Ed.  600;  Robinson  v. 
Randolph,  21  Fla.  629;  Bassett  v. 
Nickerson,  184  Mass.  169,  68  N. 
E.  25;  Tatum  v.  McLellan,  50 
Miss.  1. 

22.  Lambert  v.  Paine,  3  Cranch 
(U.  S.)  97,  2  L.  Ed.  377;     Leland 
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"estate, "2^  or  of  his  "property,"  witli  reference  to  par- 
ticular land  or  to  the  testator's  possessions  generally,-* 
though  without  the  word  "heirs"  or  other  words  of 
limitation,  will  vest  a  fee  simple  in  the  devisee;  such 
expressions  being  regarded  as  descriptive  of  the  quantity 
of  interest  intended  to  be  conveyed.  The  same  effect  has 
been  given  to  a  devise  to  a  person  "in  fee  simple,"  or 
"forever,"-^  to  a  devise  witliout  words  of  limitation, 
with  an  absolute  ]iower  of  disi)osition  in  the  devisee,-^ 
and  to  such  a  devise  with  merely  a  charge  or  duty  im- 


V.  Adams,  9  Gray  (Mass.)  171; 
Robinson  v.  Randolph,  21  Fla. 
629. 

23.  Godfrey  v.  Humphrey.  18 
Pick.  (Mass.)  537;  Jack.son  v. 
Merrill,  6  Johns.  (N.  Y.)  185; 
Forsaith  v.  Clark,  21  N.  H.  409. 

24.  Lincoln  v.  Lincoln,  107 
Mass.  590;  Fogg  v.  Clark,  1  N. 
H.  163;  Foster  v.  Stewart,  18  Pa. 
St.  23;  Arnold  v.  Lincoln,  8  R. 
L  384. 

So  in  the  case  of  a  devise  of  all 
his  "real  and  personal  property. ' 
Morrison  v.  Semple,  6  Bin.  (Pa.) 
94;  Grossman  v.  Field,  119  Mass. 
170. 

25.  Co.  Litt.  9b;  2  Blackst 
Comm.  108. 

26.  Lewis  v.  Palmer,  46  Conn 
454;  Markillie  v.  Ragland,  77  111 
98;  Cameron  v.  Parish,  155  Ind 
329,  57  N.  E.  547;  In  re  Weien'!^ 
Will,  139  Iowa  657,  18  L.  R.  A. 
(N.  S.)  463,  116  N.  W.  791;  Wat 
kin's  Adm'r  v.  Watkins  Ex'rs  (Ky. 
L.  Rep.),  120  S.  W.  341;  Shaw 
V.  Hussey,  41  Me.  495;  Welsh  v. 
Gist,  101  Md.  606,  61  Atl.  665; 
Burbank  v.  Whitney,  24  Pick 
(Mass.)  146,  35  Am.  Dec.  312; 
Kelley  v.  Meins,  135  Mass.  231; 
Tisdale  v.  Prather,  210  Mo.  402 
109  S.  W.  41;  Brohm  v.  Berner 
(N.  J.  L.),  77  Atl.  517;     Terry  v. 


Wiggins,  47  N.  Y.  512;  Griffin  v. 
Commander,  163  N.  C.  230,  79  S. 
E.  499;  Caslow  v.  Stransbaugh, 
233  Pa.  69,  81  Atl.  927;  Behrens 
V.  Baumann,  66  W.  Va.  56,  66  S. 
E.  5,  27  L.  R.  A.  (N.  S.)  1092,  66 
S.  E.  5;  4  Kent,  Comm.  319;  2 
Jarman,  Wills  (6th  Am.  Ed.), 
1131,  note. 

But  that  one  was  given  a  power 
of  sale  has  occasionally  been  re- 
ferred to  as  tending  to  show  that 
his  estate  was  for  life  rather  than 
in  fee  simple.  Kent  v.  Morrison, 
153  Mass.  137,  10  L.  R.  9.  756,  25 
Am.  St.  Rep.  616,  26  N.  E.  427; 
Angel  V.  Wood,  153  Ky.  195,  154 
S.  W.  1103;  Skinner  v.  Spann. 
175  Ind.  672,  95  N.  E.  243,  93  N. 
E.  1061.  And  so  as  to  a  general 
power  to  appoint  by  will.  Ware 
V.  Minot,  202  Mass.  512,  88  N.  E. 
1091. 

That  a  special  power  was  given 
to  a  devisee  to  distribute  among  a 
certain  class  of  persons  was  in 
one  case  held  to  show  that  she 
took  a  life  estate  only,  in  spite  of 
a  statute  creating  a  presumption 
in  favor  of  a  devise  of  a  fee  sim- 
ple. Stableton  v.  Ellison,  21  Ohio 
St.  527.  Contra,  Brook  v.  Brook, 
3  Sm.  &  G.  280.  In  Brookover  v. 
Branyan,  185  Ind.  1,  112  N.  E.  769, 
770,  that  a  limited  power  of  dis- 
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posed  on  the  devisee  personally  in  regard  to  the  payment 
of  money,  to  enable  him  to  discharge  which  an  estate  for 
life  might  not  be  sufficient,  though  not  if  the  charge  is 
imposed  on  the  land  alone.^'^ 

From  the  character  of  these  decisions,  it  would 
appear  that  the  courts  are,  even  in  the  absence  of  any 
statute  on  the  subject,  solicitous  to  seize  on  any  indica- 
tion of  intention  to  give  the  devisee  an  estate  in  fee 
simple. 2^  But  the  intention  should,  in  the  absence  of  a 
statute  changing  the  rule,  appear  in  some  way  on  the 
face  of  the  will,  and  only  a  life  estate  will  pass,  in  theory 
at  least,  if  there  is  no  expression  from  which  such  in- 
tention can  be  inferred.^^  And  it  has  been  sometimes 
said  that  there  must  be  words  from  which  an  intention 
to  pass  a  fee  may  necessarily  be  implied.'^*^ 

The  rule  which  prevails  in  the  case  of  conveyances 
that  the  estate  conveyed  to  a  trustee  will  be  measured  by 
the  necessities  of  the  trust,  regardless  of  the  presence  or 
absence  of  words  of  inheritance,  applies  a  fortiori  in 
the  case  of  wills.^^ 

Statutory  provisions.    In  England  and  most  of 

the  states  there  is  now  a  statute  changing  the  common 
law  rule  applicable  to  wills,  and  providing  that  a  devise 
of  land  shall  pass  or  be  construed  to  pass  a  fee  simple, 

position   is   given    is   regarded    as  Lead.  Cas.  Real  Prop.  57-73. 

showing  that  the  devisee  was  in  29.     See    Fenstermaker    v.    Hol- 

tended  to  have  a  life  estate  mere-  man,   158    Ind.    71,   62   N.   E.   699; 

ly.  Gibson  v.  Brown,  62  Ind.  App.  460, 

27.  6  Cruise's  Dig.  tit.  38,  c  13,  112  N.  E.  894,  110  N.  E.  716; 
§§  26-34;  2  Jarman.  Wills,  1131;  Young  v.  Norris  Peters  Co.,  27 
Wright  V.  Denn,  l(t  Wheat.  (U.  App.  Cas.  (D.  C.)  140;  Jackson 
S.)  204,  231,  6  L.  Ed.  303;  Jack-  v.  Wells,  9  Johns.  (N.  Y.)  222. 
son  v.  Bull,  10  Johns.  (N.  Y.)  148;  30.  Wheaton  v.  Andress,  23 
Funk  V.  Eggleston,  92  111.  515,  34  Wend.  (N.  Y.)  452;  Goodright  v. 
Am.  Rep.  136;     Parker  v.  Parker.  Barron,  11  East,  220. 

5   Mete.    (Mass.)    134;      Snyder   v.  31.     Chamberlain  v.   Thompson, 

Nesbitt,  77  Md.  576,  26  Atl.  1006;  10    Conn.    243,    26   Am.    Dec.    390; 

King  V.  Cole,  6  R.  I.  584.  Steacy  v.  Rice,   27  Pa.   St.   75,   67 

28.  For  numerous  applications  Am.  Dec.  447;  Ellis  v.  Fisher,  3 
of  this  principle  in  favor  of  the  Sneed  (Tenn.)  231,  65  Am.  Dec. 
devisee,    see    2    Sharswood    &    B.  52. 
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or  all  the  testator's  interest  in  the  land,  unless  a  con- 
trary intention  appears  from  the  words  of  the  will;^^ 
the  presumption  which  formerly  ohtained  that  only  a  life 
estate  was  intended  to  pass,  unless  the  contrary  appeared, 
being  thus  reversed.^^ 

§  22.  Incidents  of  estate — Descent.  On  the  death 
of  a  tenant  in  fee  simple  without  having  disposed  of  the 
land  by  will,  it  passes  to  his  heir  or  heirs  according 
to  the  rules  of  descent,  ordinarily  his  issue,  and  if  he 
leaves  no  issue,  his  parents  or  collateral  relations.^* 
The  rules  of  descent  cannot  be  changed  by  the  terms  of 
the  instrument  creating  an  estate  in  fee  simple,  so  as  to 
cause  it  to  pass  to  persons  other  than  those  named  by 
the  rules,^^  nor  can  the  owner,  by  his  will,  prevent  the 
property  passing  to  his  heirs  as  determined  by  these 
rules,  otherwise  than  by  actually  devising  the  property 
to  another  or  others.^® 

Alienation.    One  of  the  most  important  quali- 


ties of  an  estate  in  fee  simple  is  the  approximately  ab- 
solute freedom  of  alienation  enjoyed  by  the  owner,  a 
power  which  has  been  of  somewhat  gradual  growth. 
The  power  of  alienation  by  conveyance  inter  vivos  was 
secured  to  all  owners  of  the  fee  by  the  statute  of  Quia 
Emptores,  the  purpose  and  operation  of  which  has  been 
previously  explained;"  and  that  of  alienation  by  devise 
or  will  was  secured  by  various  statutes,  of  which  the 
Statute  of  Wills,  passed  in  the  reign  of  Henry  VIII., 
effected  the  most  important  and  far-reaching  change  in 
this    connection.^^      This    power    of    alienation    is    con- 

32  Jarman,  WiUs,  1135,  1  Stim-  Such  is  the  effect  of  the  Eng- 
son's  Am.  St.  Law,  §  2808;  2  lish  statute  of  wills,  passed  in 
Sharswood  &  B.  Lead  Cas.  Real  1837  (1  Vict.  c.  26).  2  Jarman, 
Prop.  70.  Wills.   1135. 

33  4   Kent.    Comm.    537,     538.  34.     Post  §§  487-492. 

and     notes.       See     McConnel     v.  35.  See,  post  §  32  note  37. 

Smith,    23    lU.    611;     Baldwin    v.  36.  Post  §  499. 

Bean,  59  Me.  481;     Shirey  v.  Pos-  37.  Ante  §   11   . 

tlewaite.  72   Pa.   St.  39.  38.  Post  §  466. 
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sidered  as  such  an  essential  characteristic  of  an  estate 
in  fee  simple  that  any  attempted  restriction  of  an  ab- 
solute character  upon  the  power  is  null  and  void.^^ 

Since  an  estate  in  fee  simple  comprises  the  entire 
interest  and  property  in  the  land,  it  follows  that  one 
who  grants  or  devises  a  fee  simple  estate  thereby 
grants  away  his  whole  interest."*"  But  a  tenant  in  fee 
simple  may,  without  disposing  of  his  estate  in  fee  sim- 
ple, create  any  inferior  estate  or  interest  in  favor  of 
another.*' 

Liability  for  debts.    The  estate  is  liable  to  be 


sold  under  execution  for  the  debts  of  the  owner,  and 
after  his  death  it  may  be  sold  for  this  purpose  by  judi- 
cial decree.''^ 

Rights  of  user.     Even  a  tenant  in  fee  simple 


cannot,  as  will  hereafter  appear,*"*  so  use  his  property 
as  to  create  what  is  called  a  "nuisance,"  but  otherwise 
he  may,  provided  he  has  the  right  of  possession,  ordi- 
narily make  any  use  whatever  of  the  land,  and  may 
cut  timber,  open  and  work  mines,  and  injure  or  destroy 
any  parts  of  the  property,  as  he  may  please.** 

Eminent   domain  and   escheat.     An   estate  in 

fee  simple,  like  all  others,  is  subject  to  the  exercise  of 
the  power  of  eminent  domain;  that  is,  it  may  be  taken 
for  public  or  quasi  public  purposes  under  authority  of 
the  state,* ^'  and  it  is  liable  to  escheat  to  the  state  in 
certain  cases,  as  when  the  tenant  dies  intestate  and 
without  heirs.*® 

I     (B)     Estate  in  Fee  Tail. 

§  23.     Origin  and  history.    Tn  the  time  of  Bracton, 
who  wrote  about  the  middle  of  the  thirteenth  century, 

39.  Post    §    592(a).  74;     Challis,  Real  Prop.  C8  et  seq. 

40.  1  Cruise's  Dig.  tit.  1,  §  41;  42.  Post  §§  550-552. 
Leake,  Prop,  in  Land.  33;  Glial-  43.  Post  §§  335-347. 
ns,  Real  Prop.    (3rd  Ed.)    83.  44.     Post,  §  280. 

41.  1  Cruise's  Dig.  tit.  1,  §  50;  45.  Post  §§  561-565. 
WiUiams,   Real    Prop.    (21st   Ed.)           46.     Post  §§  548,  549. 
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if  an  estate  was  given  to  a  man  and  the  heirs  of  his 
body,  an  estate  was  created  wliieh  passed  to  the  donee's 
descendents  according  to  the  terms  of  the  gift,  and  if 
no  such  issue  were  born,  then  the  property  reverted  to 
the  donor.  In  case,  however,  the  donee  had  heirs  of  the 
body,  and  then  made  an  alienation  of  the  land,  the  heirs 
named  would  be  bound  to  warranty,  — that  is,  to  up- 
hold the  gift, — and  consequently  it  came  to  be  con- 
sidered that,  as  stated  by  that  writer,  while  the  donee 
had  a  life  estate  only  until  the  birth  of  issue,  u\nn\ 
that  occurring  the  donee  could  alienate  and  convey 
an  estate  in  fee  sim^ole,  might  forfeit  the  property 
for  treason,  and  could  charge  it  with  rents  or  other 
incumbrances,  which  would  bind  his  heirs.  It  was 
thus  in  effect  decided  that  a  gift  to  one  and  the 
heirs  of  his  body  was  the  same  as  a  gift  to  him  and 
his  heirs,  if  he  had  heirs  of  his  body,  and  the  estate 
was  consequently  called  a  conditional  fee  or  fee  simple 
conditional,  as  being  for  most  purposes  equivalent  to  a 
fee  simple  estate,  conditioned  on  the  birth  of  issue.  If, 
however,  the  donee  named  died  without  having  alien- 
ated the  propertj^,  it  passed  to  his  heirs  of  the  body, 
according  to  the  terms  of  the  gift,  and  on  the  failure 
of  such  heirs  it  reverted  to  the  donor,  in  view  of  which 
latter  contingency  the  donee  of  such  an  estate  usually 
took  care  to  alienate  the  property  as  soon  as  issue  was 
born,  afterwards  repurchasing  it  to  hold  in  fee  simple 
absolute.''^  The  construction  thus  placed  upon  gifts 
of  the  character  referred  to  was  regarded  by  the  great 
land  owners  as  prejudicial  to  their  interests,  partly 
because  it  tended  to  prevent  the  periDctuation  of  prop- 
erty in  their  families,  and  partly  because  the  feudal 
lord  was  thereby  deprived  of  the  reversionary  interest 
in  case  of  the  death  of  the  donee  without  heirs  of  the 
body;  this  reversion  being  obviously  much  more  valu- 
able in  the  case  of  a  fee  restricted  to  such  heirs  than  in 

47.     Co,    Litt.    19a;      2    Blackst.      Prop.   (4th  Ed.)    161,  220,  et  seq.; 
Comm.    UO;      Digby,    Hist,    Real      Challis,  Real  Prop,  262  et  seq. 
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the  case  of  an  absolute  fee  simple.  And  it  was  to  avoid 
these  results  that  the  statute  De  Bonis  Conditionalibiis'^^ 
was  passed. 

The  statute  referred  to  provided,  after  a  recital  of 
the  evils  sought  to  be  avoided,  that  the  will  of  the 
donor,  according  to  the  form  in  the  deed  of  gift  mani- 
festly expressed,  should  be  from  henceforth  observed, 
so  that  they  to  whom  the  land  was  given  should  have 
no  power  to  aliene  the  land,  but  that  it  should  revert  to 
the  donor  or  his  heirs  if  issue  failed,  either  by  an  ab- 
solute default  of  issue,  or,  after  the  birth  of  issue,  by 
its  subsequent  extinction.^^  The  primary  effect  of  this 
statute  was  to  prevent  the  alienation  of  the  property  by 
the  donee  so  as  to  bar  his  issue  or  atfect  the  grantor's 
right  of  reverter,  and  it  was  given  the  following  inter- 
pretation by  the  courts:  The  donee  who,  before  the 
statute,  had  a  conditional  fee  which  became  absolute  on 
the  birth  of  issue,  now  had  a  new  kind  of  estate,  which 
descended  to  such  heirs  as  were  named  in  the  gift;  and 
this  estate  being  considered  smaller  than  a  fee  simple, 
which  descends  to  the  heirs  generally,  was  called  an 
''estate  in  fee  tail,"  or  an  ''estate  tail,"  it  being  a 
portion  of  an  estate  taille — cut  off — from  the  fee.  On 
the  other  hand,  the  donor,  who,  before  the  statute,  had 
a  mere  possibility  of  reverter*'"^  in  case  of  the  failure 
of  the  donee's  issue  before  alienation  by  the  donee, 
after  the  statute  had  an  estate  in  fee  simple  in  reversion 
expectant  on  the  determination  of  the  estate  tail.^*^ 
An  estate  in  fee  tail,  then,  or,  as  it  is  frequently  called, 
an  estate  tail,  may  be  defined  as  an^  estate  of  inherit- 
ance which,  if  left  to  itself,  will,  after  the  death  of  the 
first  owner,  pass  to  his  lawful  issue,  including  children, 
grandchildren,   and   more  remote   descendants,   so   long 

48.  13  Edw.  I.  c.  1   (1285),  the  49a.     Post  §  132. 

whole  statute  being  also  known  as  50.     2    Blackst.    Comm.    112;      2 

that  of  Westminster  II.  Pollock    &    Maitland,    Hist.    Eng. 

49.  Challis,  Real  Prop.  288;  Law  17-19;  Digby,  Hist.  Real 
Digby,  Hist.  Real  Prop.  228;  Wil-  Prop.  228;  Williams,  Real  Prop, 
liams,  Real  Prop.  93.  93  et  seq. 
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as  his  posterity  endures,  in  the  regular  order  of  descent 
from  such  owner,  and  will  terminate  on  the  failure  of 
such  posterity. 

§  24.  Statutory  changes.  In  many  states,  an  es- 
tate in  fee  tail,  as  it  originally  existed,  is  no  longer 
recognized,  it  having  been  in  some  changed  by  stat- 
ute, and  in  others  abolished.^ ^  In  several  states, 
including  New  York,  an  estate  tail  is  changed  into 
an  estate  in  fee  simple  in  the  donee  named. ^^  In 
other  states  the  donee  named  has  an  estate  tail,  but 
after  his  death,  the  estate  becomes  one  in  fee  simple  in 


51.  4  Kent.  Comm.  14;  1 
Stimson's  Am.  St.  Law,  §  1313;  1 
Sharswood  &  B.  Lead.  Cas.  Real 
Prop.  Ill  et  seq.  See,  for  some  ju- 
dicious remarks  upon  the  legisla- 
tion on  this  subject,  1  D'embitz, 
Land   Titles,   115-125. 

In  South  Carolina,  the  statute 
De  Donis  has  never  been  in  force, 
and  conditional  fees  exist  there 
as  at  common  law.  Burnett  v, 
Burnett,  17  S.  C.  545;  Powers  v. 
BuUwinkle,  33  S.  C.  293,  11  S.  E. 
971.  In  Mississippi,  likewise,  the 
statute  has  never  been  in  force. 
Jordan  v.  Roach,  32  Miss.  481,  617. 

In  Iowa  the  state  De  Donis  has 
been  decided  not  to  be  in  force. 
Pierson  v.  Lane,  60  Iowa,  60,  14 
N.  W.  90,  and  the  existence  of  a 
common  law  conditional  fee  has 
been  recognized.  Kepler  v.  Lar- 
son, 131  Iowa  438,  7  L.  R.  A.  (N. 
S.)  1109,  108  N.  W.  1033;  Sagers 
V.  Sagers,  158  Iowa  729,  43  L.  R. 
A.  (N.  S.)  562,  138  N.  W.  911. 
And  also  in  Oregon  the  statute  re- 
ferred to  is  not  in  force.  Row- 
land V.  Warren,  10  Ore.  129. 

In  New  Hampshire  it  was  held 
that  the  statute  was  impliedly  re- 


pealed by  the  state  statutes  relat- 
ing to  the  descent  and  devise  of 
property,  so  that  words  which 
would,  by  force  of  that  statute 
have  created  a  fee  tail  estate,  ere 
ate  a  fee  simple  estate.  Jewell  v 
Warner,  35  N.  H.  176;  Merrill  v 
American  Baptist  Missionary  Un 
ion,  73  N.  H.  414,  3  L.  R.  A.  (N 
S.)  1143,  111  Am.  St.  Rep.  632,  6 
Ann.  Cas.  646,-62  Atl.  647.  So  in 
Maryland  the  statute  as  to  de- 
scent has  been  held  to  put  an  end 
to  estates  in  fee  tail  general. 
Tongue's  Lessee  v.  Nutwell,  13  Md. 
415,  424;  Posey's  Lessee  v.  Budd, 
21  Md.  477. 

52.  See,  as  to  such  statutes. 
Smith  v.  Greer,  88  Ala.  414,  6 
So.  911;  Ewing  v.  Shropshire,  80 
Ga.  374,  7  S.  E.  554;  Mcllhinuy 
V.  Mcllhinny,  137  Ind.  411,  24  L. 
R.  A.  489,  45  Am.  St.  Rep.  186, 
37  N.  E.  147;  Brann  v.  Elzey,  83 
Ky.  440,  7  Ky.  L.  Rep.  539;  Po- 
sey's Lessee  v.  Budd,  21  IMd.  477: 
Nicholson  v.  Fields,  111  Miss.  638. 
71  So.  900;  Wendell  v.  Crandall,  1 
N.  Y.  491;  Leathers  v.  Gray,  101 
N.  C.  162,  9  Am.  St.  Rep.  30,  7  S. 
E.  657. 
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his  issue,^^  and  in  others  the  donee  acquires  a  life  estate 
with  remainder  in  fee  simple  to  his  issue  or,  sometimes, 
to  those  to  whom  the  estate  in  fee  tail  would  pass  on  the 
death  of  the  donee  "according  to  the  course  of  the 
common  law."^* 

Of  the  various  classes  of  statutory  provisions  above 
referred  to,  the  one  last  specified  appears  to  be  partic- 
ularly objectionable,  since,  by  creating  a  remainder  in 
persons  other  than  the  donee  named,  it  tends  to  render 
difficult,  if  not  impossible,  the  immediate  alienation  of 
the  lands;  and  the  same  objection  applies  to  the  second 
class,  unless  it  be  conceded  that  the  original  donee, 
as  having  a  fee  tail,  may  bar  the  remainder  thereon  in 
favor  of  his  issue. 

Where  the  statute  gives  to  the  donee  named  a  life 
estate,  with  remainder  to  those  to  whom  the  estate  in 
fee  tail  would  pass  "according  to  the  course  of  the 
common  law,"  the  remainder  would  seem  properly  to 
be  in  the  eldest  son,  as  being  the  common  law  lineal 
heir.^^  But  it  has  been  assumed,  ordinarily  without 
discussion,  that  all  the  children  of  the  first  donee  share 
equally.^*^     Under   any    statute   which   thus   substitutes 

53.  See    St.    John   v.    Dann,    66       122  111.  S17,  13  N.  E.  505. 

Conn.  401,  34  Atl.  110;     Phillipps  55.     Such   a   view   was   adopted 

V.  Herron,  55  Ohio  St.  478  45  N  in  Frame  v.  Humphreys,  164  Mo. 

E.   720;      Llppitt  v.   Huston,  8  R.  336,  64  S.  W.  116.     But  it  appears 

I.  415,  94  Am.  Dec.  115.    That  un-  to    be    abandoned    in    Summet  v. 

der  such  a  statute  the  issue  of  the  City  Realty  &  Brokerage  Co.,  208 

original  donee  in  tail  have  no  es  Mo.  501,  106  S.  W.  614;     Charles 

tate  until   the  latter's   death,   see  v.  White,  214  Mo.  187,  21  L.  R.  A. 

Dungan  v.  Kline,  81  Ohio  St.  371  (N.  S.)  481,  127  Am.  St.  Rep.  674, 

90    N.    E.    938;      Dart    v.    Dart,    7  112  S.  W.  545. 
Conn.    250.  56.     Horsley  v.  Hilburn,  44  Ark. 

54.  See  Horsley  v.  Hilburn.  44  458;  Wilmans  v.  Robinson,  67 
44  Ark.  458;  Watson  v.  Wolff-  Ark.  517,  55  S.  W.  950;  Frazer 
Goldman  Realty  Co.,  95  Ark.  18  v.  Board  Sup'rs  Peoria  County,  74 
Ann.  Cas.  1912A  540,  128  S.  W  111.282;  Turner  v.  Hause,  199  111. 
581;  Doty  v.  Teller,  54  N.  J.  L  464,  471,  65  N.  E.  445;  Moore  v. 
163,  33  Am.  St.  Rep.  670,  23  Atl  Reddel,  259  111.  36,  102  N.  E.  257; 
944;  Wood  v.  Kice,  103  Mo.  329  In  re  Kelso's  Estate,  69  Vt.  272, 
15  S.  W.  623;     Lehndorf  v.  Cope  37  Atl.  747. 
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for  a  common  law  fee  tail  a  particular  estate  in  llie 
donee  named  and  a  remainder  in  fee  simple  in  his 
issue,  any  remainder  sought  to  be  created  upon  the 
estate  in  fee  tail  will  be  divested  in  case  there  are  issue 
born  to  the  first  donee  named/"'  unless  there  is,  as  is  the 
case  in  some  states,  a  statutory  provision  saving  the 
rights  of  the  remainderman  or  remaindermen  named. 
Legislation  of  the  character  referred  to  is  to  some 
extent  of  questionable  validity  as  applied  to  an  estate 
in  fee  tail  created  before  its  adoption.  If  one  has  an 
estate  in  fee  tail  with  the  right  to  bar  the  entail  by 
conveyance  or  common  recovery,  he  has  the  practical 
equivalent  of  a  fee  simjDle,  and  the  legislature  is,  it 
seems,  without  power  to  cut  down  his  interest  to  a  life 
estate.  But  legislation  changing  his  estate  into  a  fee 
simple  would  be  valid,  since  it  merely  does,  to  his  bene- 
fit, what  he  already  1ms  power  to  do  himself,  and  the 
reversioner  or  remainderman,  as  he  had  previously 
merely  a  possibility  of  actual  enjoyment,  is  not  in  a 
position  to  complain. ^''^ 

§  25.  Classification.  An  estate  tail  may,  by  the 
terms  of  its  creation,  be  an  estate  tail  general  or  an  es- 
tate tail  special.  An  estate  tail  general  arises  when  the  es- 
tate is  given  to  a  man  and  the  heirs  of  his  body  generally. 
An  estate  tail  special  arises  when  the  estate  is  limited 
to  the  heirs  of  the  donee's  body  by  a  certain  wife  or 
husband,  whether  by  a  limitation  to  that  effect  on  a 
gift  to  him  or  lier,  or  by  a  gift  to  two  persons  married 
or  capable  of  marriage,  and  the  heirs  of  their  bodies.^^ 
Moreover,  either  an  estate  tail  general  or  an  estate  tail 
special  may  be  restricted  to  male  or  female  heirs,  it 
being  then  termed  an  ''estate  tail  male,"  or  an  "estate 
tail  female,"  as  the  case  may  be.     In  the  case  of  an 

57.  See  Kolmer  v.  MUes,  270  erty,  624;  Editorial  note,  24 
111.  20,  110  N.  E.  407.  Harv.  Law  Rev.   144. 

58.  See  Freund,  Police  Power  59.  Litt.  §§  14,  16;  2  Blackst. 
§  591;  Tiedeman,  State  and  Fed-  Comni.  113;  Challis,  Real  Prop, 
eral  Control  of  Persons  and  Prop-  294. 
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estate  tail  male,  not  only  are  the  female  issue  excluded, 
but  also  the  male  issue  of  female  issue,  it  being  neces- 
sary to  trace  the  descent  through  males,  and  the  same 
rule  applies,  mutatis  mutandis,  in  the  case  of  an  estate 
tail  female.^*' 

§  26.  Words  of  limitation.  The  most  appropriate 
mode  of  creating  a  fee  tail  is  by  a  conveyance  or  devise 
"to  A  and  the  heirs  of  his  body."  As  the  word  "heirs" 
is  necessary  at  common  law,  in  a  conveyance  inter  vivos, 
to  create  a  fee  simple,  so  it  is  necessary  to  create  a  fee 
tail,  owing  to  the  derivation  of  this  estate  from  a  con- 
ditional fee,  and  consequently  a  grant  to  a  man  and 
"the  issue  of  his  body,"  to  him  "and  his  seed,"  or  to 
him  "and  his  children,"  gives  an  estate  for  life  only.^^ 
The  words  "of  his  body"  may,  however,  be  supplied  by 


60.  Litt.  §§  21-25;  Co.  Litt. 
377a;  2  Blackst.  Comm.  114; 
Leake,  Prop,  in  Land,  168. 

To  the  above  classes  is  some- 
times added  "quasi  entail,"  which 
is  an  estate  pur  autre  vie  granted 
to  a  man  and  the  heirs  of  his 
body.  The  interest  so  granted  is 
not  an  estate  tail,  for  the  statute 
De  Bonis  applies  only  where  the 
subject  of  the  entail  is  an  estate 
of  inheritance,  but  it  partakes  so 
far  of  the  nature  of  an  estate  tail 
that  it  will  go  to  the  heirs  of  the 
body  as  special  occupants  during 
the  life  of  the  cestui  que  vie  in 
jurisdictions  where  special  occu- 
pancy is  recognized.  See  post  § 
35. 

Estate  tail  after  possibility  of 
issue  extinct  is  also  sometimes 
added,  but  this  is  properly  a  life 
estate,  and  is  so  treated.  See 
post,  §   36. 

The  forms  of  estates  tail,  named 
In  the  text,  are,  according  to  the 
common   law   authorities,   not  ex- 


clusive, and  the  donor  may  speci- 
fy any  class  of  heirs  of  the  body 
to  take,  or  not  to  take.  See  edi- 
torial note  29  Harv.  L.  Rev.  at  p. 
878;     2  Preston,  Estates  355. 

6L  Co.  Litt.  20a;  2  Blackst. 
Comm.  115;  Challis,  Real  Prop 
292;  4  Kent.  Comm.  6;  Adams 
V.  Ross,  30  N.  J.  L.  505,  82  Am. 
Dec.  237.  But  see  Williams  v. 
Gause,  83  S.  C.  265,  65  S.  E.  241. 
(conditional  fee  created  by  word 
"issue"). 

An  estate  tail  may  be  created 
by  a  limitation  merely  "to  the 
heirs  of  the  body  of  A.,"  provided 
A.  be  dead  when  the  limitation 
takes  effect.  The  heir  then  takes 
as  first  purchaser,  and  the  estate 
passes,  after  the  heir's  death,  to 
the  next  heirs  of  the  body  of  A. 
as  if  the  limitation  had  been  to 
"A.  and  to  the  heirs  of  his  body." 
Mandeville's  Case,  Co.  Litt.  26b; 
Vernon  v.  Wright,  7  H.  L.  Cas. 
35. 
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other  words  of  procreation,  restraining  the  general  im- 
port of  the  word  ** heirs"  to  the  lineal  descendants  of 
the  grantee.*^-  The  state  statutes  which  have  been  so 
generally  passed,  dispensing  with  the  word  "heirs"  for 
the  purpose  of  creating  an  estate  in  fee  simple,  make 
no  reference  to  estates  in  fee  tail,  and  consequently  the 
common  law  requirement  in  this  regard  would  appear 
still  to  control. ^-^ 

In  a  will,  as  technical  words  are  unnecessary  to 
create  a  fee  simple,  so  they  are  unnecessary  to  create  a 
fee  tail,  and,  accordingly,  any  words  which  indicate  an 
intention  to  create  an  estate  which  shall  pass  to  the 
lineal  descendants  of  the  grantee  are  sufficient.^^  For 
instance,  a  devise  '*to  A  or  the  heirs  of  his  body," 
or  "to  A  and  the  heir  of  his  body"  (in  the  singular), 
gives  an  estate  tail  to  A;^^  and  the  same  effect  has 
been  given  to  a  devise  to  one  and  "to  his  heirs  lawfully 
begotten ;"^^  and  to  a  devise  to  a  man  and  "his  male 
heirs"  or  "heirs  male."^^ 


62.  Co.  Litt.  20b;  Challis,  Real 
Prop.  292;  4  Cruise's  Dig.  tit.  32 
c.  21,  §  12  et  seq.;  Doe  v.  Smed 
die,  2  Barn.  &  Aid.  126;  Nightiii 
gale  V.  Burrell,  15  Pick.  (Mass.) 
104;  Bundy  v.  Bundy,  38  N.  Y 
410. 

The  expression  "natural  heirs' 
was  regarded  as  equivalent  to 
"heirs  of  the  body"  for  this  pur 
pose.  Maynard  v.  Henderson,  117 
Ark.  24,  Ann.  Cas.  1917A  1157 
17S  S.  W.  831.  But  a  different 
view  was  taken  as  to  the  expres 
sion  "blood  heirs."  Howe  v 
Howe,  94  Kan.  67,  145  Pac.  873. 

63.  See  Tygard  v.  Hartwell 
204  Mo.  200,  102  S.  W.  989;  Law 
son  v.  Todd,  129  Ky.  132,  110  S 
W.  412.  But  see  Beauchamp  v 
Fitzpatrick,  133  Ga.  412,  65  S.  E 
884. 

64.'  2  Black.st.  Comm.  115;  2  Jar 
man,  Wills,  1169;     6  Cruise's  Dig, 


tit.  38,  c  12,  §  1;  Doty  v.  Teller. 
54  N.  J.  L.  163,  33  Am.  St.  Rep. 
670,  23  Atl.  944;  Hall's  Lessee  v. 
Vandegrift,  3  Bin.    (Pa.)    374. 

65.  Leake,  Prop,  in  Land,  175; 
Jarman,  Wills,  481,  1171.  So  to 
A  and  his  oldest  male  heir.  Cuf- 
fee  V.  Milk,  10  Mete.  (Mass.)  366; 
Brownell  v.  Brownell,  10  R.  I 
509. 

66.  Co.  Litt.  20b,  Hargrave's 
note;  6  Cruise's  Dig.  tit.  38,  c. 
12,  §  8.  Clarke  v.  Smith,  49  Md. 
106;  Buxton  v.  Uxbridge,  10 
Mete.  (Mass.)  87;  Hall's  Lessee 
V.  Vandegrift,  3  Binn.  (Pa.)  374, 
375. 

67.  Co.  Litt.  27a;  Denn  v. 
Slater,  5  Term  R.  335;  Den  v. 
Fogg,  3  N.  J.  L.  a85;  Cooper  v. 
Cooper,  6  R.  L  261;  Johnson  v. 
Whiton,  159  Mass.  424,  34  N.  E. 
542. 
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Use   of  word   ** children."     In   the   case   of   a 

devise,  as  distinguislied  from  a  conveyance  inter  vivos, 
to  "A  and  his  children,"  the  word  children  has  oc- 
casionally been  construed  as  a  word  of  limitation,  mean- 
ing heirs  of  the  body,  so  as  to  vest  in  A  an  estate  in 
fee  taiP^  or  its  modern  statutory  equivalent,*^^  and, 
still  more  occasionally,  as  a  word  of  limitation  meaning 
heirs  general,  so  as  to  give  A  an  estate  in  fee  simple."^" 
Ordinarily,  however,  the  word  children  is  a  word  of  pur- 
chase, in  this  connection  as  in  others,  with  the  result 
that  A  and  his  children  take  an  estate  or  estates  in 
possession  as  cotenants'^  or  that  A  takes  a  life  estate 
with  remainder  in  favor  of  his  childrenJ^ 


In  a  deed,  on  the  other  hand,  a 
limitation  to  "A.  and  his  heirs 
male"  has  been  said  to  create  a 
fee  simple,  since  a  man  "cannot 
institute  a  new  kind  of  inheri- 
tance not  allowed  by  law,"  and 
the  words  "of  the  body"  are  not 
supplied,  as  in  the  case  of  a  will, 
by  construction  of  law,  since  that 
would  favor  the  grantor.  Litt.  § 
31;  Co.  Litt.  13a,  27a;  Challis, 
Real  Prop.  264. 

68.  Parkman  v.  Bowdoin,  1 
Sumn.  359,  Fed.  Cas.  No.  10,763; 
Echols  V.  Jordan,  39  Ala.  24;  An- 
nable  v.  Patch,  3  Pick.  (Mass.) 
360;  Mason  v.  Amnion,  117  Pa. 
St.  127,  11  Atl.  449;  Roper  v. 
Roper,  L.  R.  3  C.  P.  32.  See 
Smith  V.  Fox's  Adm'r,  82  Va.  763, 
765,  1  S.  B.  200. 

69.  Shuttle  &  Weaver  Land  & 
Improvement  Co.  v.  Barker,  178 
Ala.,  366,  60  So.  157;  Butler  v. 
Ralston,  69  Ga.  485;  Moore  v. 
Gary,  149  Ind.  51,  48  N.  E.  630; 
Hood  v.  Dawson,  98  Ky.  285,  33 
S.  W.  75;  Silliman  v.  Whitaker, 
119  N.  C.  89,  25  S.  E.  742;  WUson 
v.  Heilman,  219  Pa.  237,  68  Ati. 
674. 

70.  Harkness  v.  Lisle,  132  Ky. 


767,  117  S.  W.  264;  Vv^illiams  v. 
Duncan,  92  Ky.  125,  17  S.  W.  330; 
Leiter  v.  Sheppard,  85  lU.  242; 
Schaefer  v.  Schaefer,  141  111.  337, 
31  N.  E.  136. 

See  Rothwell  v.  Jamison,  147  Mo. 
601,  49  S.  W.  530;  Mosby  v.  Pauls' 
Adm'r,  88  Va.  533,  14  S.  E.  336. 

71.  2  Jarman,  Wills  1240; 
Wild's  Case,  6  Co.  Rep.  16;  Byng 
v  Byng,  10  H.  L.  Cas.  171;  Dry- 
er V.  Crawford,  90  Ala.  131,  7  Co. 
445;  Jackson  v.  Coggin,  29  Ga. 
403;  Biggs  v.  McCarty,  86  Ind. 
352;  44  Am.  Rep.  320;  Annabie 
V.  Patch,  3  Pick.  (Mass.),  360;  In 
re  Mcintosh's  Estate,  158  Pa.  St. 
528,  27  Atl.  1044,  1047,  1048. 

And  see  cases  cited  post,  this 
section,  note  80. 

72.  Cooper  v.  Mitchell  Inv.  Co., 
133  Ga.  769,  29  L.  R.  A.  (N.  S.), 
291,  66  S.  E.  1090;  Carr  v.  Estill, 
16  B.  Mon.  (Ky.)  309,  63  Am.  Dec. 
548;  Sims  v.  Skinner's  Ex'r.,  118 
Ky.  573,  81  S.  W.  703;  In  re 
Keown's  Estate,  238  Pa.  343,  86 
Atl.  270;  Simons  v.  Bryce,  10  S. 
C.  354;  Shepard's  Heirs  v.  Shep- 
ard's  Estate,  60  Vt.  109,  14  Atl. 
536. 

See  post,  this  section,  note  81. 
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By  the  ''rule  in  Wild's  case,"''=*  so  called,  the 
presumption  that,  in  the  case  supposed,  *' children"  is 
a  word  of  i)urchase,  gives  way,  if  there  are  no  children 
at  the  time  of  the  devise,  to  a  contrary  presumption, 
that  it  is  a  word  of  limitation,  the  theory  being  that 
the  children  cannot  take  in  such  case  as  remaindermen, 
because  this  is  not  intended,  and  that  consequently  the 
only  way  in  which  any  elfect  can  be  given  to  the  word 
'* children,"  is  by  giving  to  A   an  estate  in  fee  tail.'^* 

At  common  law,  since  the  word  *' heirs"  is  neces- 
sary for  the  creation  of  an  estate  in  fee  simple  or  in  fee 
tail  by  conveyance  inter  vivos,  a  deed  to  A  and  his 
children  cannot  create  such  an  estate,"^^  and  the  word 
''children,"  to  be  given  any  effect,  must  be  regarded 
as  a  word  of  purchase.  Though  by  force  of  statute  in 
most  states,  even  in  the  case  of  a  conveyance  inter  vivos, 
the  word  heirs  is  no  longer  necessary  to  the  creation 


73.  Wild's  Case,  6  Co.  Rep.  16; 
Clifford  V.  Koe,  5  App.  Cas.  447; 
Parkman  v.  Bowdoin,  1  Sumn.  359. 
Fed.  Cas.  No  10,  763;  Shuttle  v. 
Weaver  Land  and  Imp.  Co.  v. 
Barker,  178  Ala.  366,  60  So.  157; 
Siimpter  v.  Carter,  115  Ga.  893, 
60  L.  R.  A.  274,  42  S.  E.  324; 
Moore  v.  Gary,  149  Ind.  51,  48  N. 
E.  630;  Nightingale  v.  Burrell,  15 
Pick.  (Mass.),  104;  Chrystie  v. 
Phyfe,  19  N.  Y.  344;  Silliman  v. 
Whitaker,  119  N.  C.  89;  25  S.  E. 
742;  Clark  v.  Baker,  3  Serg  & 
R.  (Pa.),  470;  Willis  v.  Foltz,  61 
W.  Va.  262,  12  L.  R.  A.  (N.  S.) 
283,  56  S.  E.  473. 

The  rule  is  one  of  construction 
merely,  and  does  not  apply  if  a 
different  intention  is  apparent.  2 
Jarman,  Wills,  12.3^5  et  seq. 

The  rule  does  not  apply  in  the 
case  of  a  devise  by  way  of  re- 
mainder to  the  children  of  one 
given  a  particular  estate  for  life. 


Goodrich  v.  Pearce,  83  Ga.  781, 
10  S.  E.  451;  Ridgeway  v.  Lan- 
phear,  99  Ind.  251;  Lancaster  v. 
Flowers,  198  Pa.  614,  48  Atl.  896; 
Manning  v.  Bader,  224  Pa.  575, 
73  Atl.  939;  Turner  v.  Ivie,  5 
Heisk.  (Tenn.),  222;  Grant  v. 
Fuller,   53   Can.   Sup.   Ct.  34. 

But  see  Sechler  v.  Eshleman. 
222  Pa.  35,  70  Atl.  910. 

74.  In  some  states  there  are 
decisions  adverse  to  the  accept- 
ance of  the  rule  in  Wild's  case 
See  Davis  v.  Ripley,  194  111.  399, 
62  N.  E.  852;  Connor  v.  Gardner, 
230  111.  258,  15  L.  R.  A.  (N.  S.), 
73,  82  N.  E.  640;  Carr  v.  Estill, 
16  B.  Mon.  (Ky.),  309,  63  Am.  Dec. 
548;  Chambers  v.  Union  Trust  Co., 
235  Pa.  610,  84  Atl.  512;  Mosby  v. 
Paul's  Adni'r,  88  Va.  533,  14  S.  E. 
336;  But  as  to  Illinois  see  Reed 
V.  Wellborn,  253  111.  338,  97  N.  E. 
669. 

75.  Ante   S   21    (a)    note   5.   6. 
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of  an  estate  in  fee  simple,'''^  it  is,  it  would  seem,  in  states 
in  which  an  estate  in  fee  tail  is  still  recognized,  neces- 
sary for  the  creation  of  such  an  estate,'^^  and  conse- 
quently a  conveyance  to  A  and  his  children  cannot 
create  an  estate  in  fee  tail.  And  it  can  create  an  estate 
in  fee  simple  in  A  alone  only  by  ignoring  the  word 
children,'^^  or  by  construing  it  as  meaning  heirs,^^  an 
unusual  construction.  In  accord  with  these  views  are 
the  decisions  that,  in  a  conveyance  to  A  and  his 
children,  the  latter  word  is  one  of  purchase,  with  the 
result  that  A  and  the  children  take  as  cotenants*^"  or 
that  A  has  a  life  estate  with  remainder  to  the  children. ^^ 
It  appears  to  be  beyond  question  that  in  the  case 
of  a  devise  to  A  and  her  children,  if  it  is  so  intended, 
each  after-born  child,  as  he  comes  into  being,  may 
share  in  the  gift  as  a  cotenant  of  A,^2-84  ^^^^  conse- 
quently the  assumption,  on  which  the  rule  in  Wild's  case 
is  based,  that  when  there  are  no  children  born  at  the 


76.  Ante  §  21    (a)   note  19. 

77.  Ante,  this  section,  note  63. 

78.  See  Tygard  v.  Hartwell 
204  Mo.  200,  102   S.  W.  989. 

79.  See  Dick  v.  Ricker.  222  111. 
413;  113  Am.  St.  Rep.  426,  78  N. 
E.  823;  Naville  v.  American  Mach. 
Co.,  145  Ky.  344,  37  L.  R.  A.  (N. 
S.),  153,  140  S.  W.  559;  Dicken  v. 
Dicken,  151  Ky.  438,  43  L.  R.  A 
(N.  S.)    276,  152  S.  W.   258. 

80.  Norton,  Deeds,  427;  Moore 
V.  Lee.  105  Ala.  435,  17  So.  15; 
Brenham  v.  Davidson,  51  Cal.  352; 
Loyless  v.  Blackshear,  43  Ga.  327; 
Plant  V.  Plant,  122  Ga.  763,  50  S. 
E.  961;Faloon  v.  Simshauser,  130 
111.  649,  22  N.  E.  835;  King  v.  Rea 
56  Ind.  1,  modified  137  Ind.  411 
24  L.  R.  A.  489,  45  Am.  St.  Rep 
186,  37  N.  E.  147;  Bullock  v.  Cald 
well,  81  Ky.  566,  5  Ky.  L.  Rep 
576;  Heath  v.  Heath,  114  N.  Car 
547,  19  S.  E.  155;  Melsheimer  v 
Gross,  58  Pa.  St.  412;    Livingston 


V.  Livingston,  84  Tenn.   448. 

See  ante,  this  section,  note  71. 

81.  Beacroft  v.  Strawn,  67  111. 
28;  Rice  v.  Klette,  149  Ky.  787,  L. 
R.  A.  1917  B  45,  149  S.  W.  1019; 
Kinney  v.  Mathews,  69  Mo.  520; 
Fales  V.  Currier,  55  N.  H.  392; 
Blair  v.  Osborne,  84  N.  C.  417; 
Coursey  v.  Davis,  46  Pa.  St.  25, 
84  Am.  Dec.  519;  Hague  v.  Hague, 
161  Pa.  St.  643,  41  Am.  St.  Rep. 
900,  29  Atl.  261;  Scruggs  v.  May- 
berry,  135  Tenn.  586,  188  S.  W. 
207. 

82-84.  Jackson  v.  Coggin,  29 
Ga.  403,  Harkness  v.  Lisle,  132  Ky. 
767,  117  S.  W.  264;  Annable  v. 
Patch,  3  Pick.  (Mass.) 360;  In  re 
Keowns  Estate,  238  Pa.  343,  86 
Atl.  270;  Shepherd  v.  Ingram, 
Ambl.  448;  Dates  v.  Jackson,  2 
Strange  1172;  See  2  Jarman,  Wills 
1023,  1034;  Theobald,  Wills  (6th 
ed.)   304,  and  post  §  160  note  23. 
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date  of  the  devise,  children  cannot  take  as  devisees, 
appears  to  be  a  mistaken  one.  xXnother  objection  to  the 
rule  is  that,  while  it  appears  in  terms  to  make  the  con- 
struction of  the  devise  dependent  on  the  condition 
of  things  existing  at  the  time  of  the  execution  of  the 
will,  it  is  also  based  on  the  assumption  that  the  testator 
expects  this  condition  to  continue  until  his  death,  with 
the  result  that,  in  case  of  a  change  of  circumstances 
before  that  time,  as  by  the  birth  or  death  of  a  child, 
the  intention  may  be  disappointed.  Any  suggestion, 
however,  that  it  is  the  condition  of  things  at  the  testa- 
tors death  rather  than  at  the  time  of  the  execution  of 
the  will  which  should  be  considered  in  this  connection,^^ 
is  unsatisfactory,  since  it  is  the  testator's  intention  at 
the  time  of  executing  the  will,  and  not  at  the  time  of 
his  death,  which  controls.  The  logical  view  would  Feem 
to  be  that  the  rule  in  Wild's  case  should  apply  only 
when  the  condition  as  regards  the  existence  or  non 
existence  of  children  is  the  same  at  the  time  of  testa- 
tor's death  as  at  the  time  of  the  execution  of  the  will. 

Use    of   word    "issue."      The    word    "issae," 


though  in  its  popular  sense  meaning  children,  is  used 
technically  as  meaning  lineal  descendants  to  any  degree, 
and  is  so  construed  except  when  restrained  by  the  con- 
text.^^  Since  the  only  way  in  which  legal  effect  can  be 
given  to  the  word  thus  indefinitely  extended  in  meaning- 
is  to  regard  it  as  equivalent  to  "heirs  of  the  body,"  it 
will  prima  facie  receive  such  construction,  and  a  devise 
to  A  and  "his  issue"  will,  at  common  law,  ordiuarily 
create  an  estate  tail   in  A.^''^     If,   however,   it   appears 

85.  See  2  Jarman  Wills,  1237;  25  Am.  St.  Rep.  643,  26  N.  E.  1112; 
Willis  V.  Foltz,  61  W.  Va.  262,  12  Drake  v.  Drake,  134  N.  Y.  220,  224, 
L.  R.  A.   (N.  S.)283,  56   S.  E.  473.  17    L.    R.    A.    664,    32    N.    E.    114; 

86.  2  Jarman,  Wills,  946;  In  Wistar  v.  Scott*  105  Pa.  St.  200, 
re  Cavarly's  Estate,  119  Cal.  406.  214,  51  Am.  Rep.  197;  Gammell  v. 
51  Pac.  629;  Gaboury  v.  McGovern,  Ernst,  19  R.  I.  292,  33  Atl.  222. 
74  Ga.  133;  Union  Safe  Deposit  87.  2  Jarman,  Wills  1257;  Park- 
&  Trust  Co.  V.  Dudley,  104  Me.  man  v.  Bowdoin,  1  Sumn.  359,  Fed. 
297,  72  Atl.  166;  Jackson  v.  Jack-  Gas.  No.  10,  763;  Allen  v.  Craft, 
son,  153  Mass.  374,  11  L.  R.  A.  305,  109  Ind.  476,  58  Am.  Rep.  425,  9 
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from  the  context  to  be  restricted  to  issue  of  a  certain 
degree,  as  children,  or  to  issue  existing  at  a  given  time, 
or  to  have  some  other  meaning  inconsistent  with  an 
estate  tail,  it  must  be  taken  as  a  word  of  purchase, 
designating  the  particular  devisees.*^ 

In  the  case  of  a  conveyance  inter  vivos,  as  distin- 
guished from  a  devise,  to  "A  and  his  issue,"  accord- 
ing to  the  common-law  rule,  stated  above,  requiring 
the  word  "heirs"  to  create  an  estate  tail,  the  conveyance' 
cannot  create  an  estate  tail,  and  consequently  the  word 
"issue,"  in  order  to  have  any  effect,  must  be  taken  as 
a  word  of  purchase,  giving  to  A  and  to  his  issue  living 
at  the  time  undivided  interests  in  the  property,  or  giving 
to  the  issue  of  A  a  remainder  upon  a  life  estate  in  A.**** 
Under  the  common  law  rule,  neither  A  nor  his  issue 
could  take  a  fee  simple  estate,  by  reason  of  the  absence 
of  the  word  "heirs,"  Under  the  modern  statutes  tliis 
is  not  the  case,  if  the  word  "issue"  can  be  regarded  as 
a  word  of  purchase,  but  if  it  is  regarded  as  a  word  of 


N.  E.  919;  Thomas  v.  Higgins,  47 
Md.  439;  Wheatland  v.  Dodge,  10 
Mete.  (Mass.)  502;  Wright  v. 
Gaskill,  74  N.  J.  Eq.  742,  72  Atl. 
108;  Drake  v.  Drake,  134  N.  Y.  220, 
224  17  L.  R.  A.  664,  32  N.  E.  114; 
Harkness  v.  Corning,  24  Ohio  St. 
416;  Taylor  v.  Taylor,  63  Pa.  St. 
481,  3  Am.  Rep.  565;  Robins  v. 
Quinliven,  79    Pa.   St.   333. 

88.  Gaboury  v.  McGovern,  74 
Ga.  133;  Arnold  v.  Alden,  173  111. 
229,  50  N.  E.  704;  Allen  v.  Craft, 
109  Ind.  476,  482,  58  Am.  Rep.  425, 
9  N.  E.  919;  Brisbin  v.  Hunting- 
ton, 128  Iowa  166,  5  Ann.  Cas.  931, 
103  N.  W.  144;  McPherson  v. 
Snowden,  19  Md.  197;  King  v. 
Savage,  121  Mass.  303;  Coyle  v. 
Coyle,  73  N.  J.  Eq.  528,  68  Atl. 
224;  Palmer  v.  Horn,  84  N.  Y.  516; 
CarroU  v.  Burns,  108  Pa.  St.  386; 
Gammell  v.  Ernst,  19  R.  I.  292,  33 
AU.  222. 


In  determining  whether  the 
word  "issue"  is  to  be  taken  in  the 
sense  of  heirs  of  the  body,  the 
fact  that  there  are  issue  of  the 
devisee  living  at  the  time  of  the 
devise  is,  it  seems,  immaterial. 

In  other  words,  the  rule  which 
applies  in  the  case  of  a  devise 
to  A.  and  his  children  (rule  in 
Wild's  Case)  does  not  apply  to  a 
devise  to  A.  and  his  issue.  2  Jar- 
man,  Wills  (5th  ed.)  1258.  But 
see  Clark  v.  Baker,  3  Serg.  &  R. 
(Pa.)  470,  per  Tilghman,  C.  J. 
Porter  v.  Lancaster,  91  S.  C.  300, 
74    S.    E.    374. 

89.  Norton,  Deeds  426;  Doe  v. 
Collis,  4  Term  R.  299;  Mcll- 
hinny,  137  Ind.  411,  24  L.  R.  A. 
489,  45  Am.  St.  Rep.  186,  37  N.  E. 
147;  Thomas  v.  Higgins,  47  Md. 
439;  Price  v.  Sisson,  13  N.  J. 
Eq.   168. 
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limitation,  it  would  show  an  intention  not  to  create  a 
fee  simple  in  A,  and  the  case  would  consequently  appear 
to  fall  within  the  exception,  contained  in  most  of  these 
statutes,  to  the  effect  that  a  conveyance  without  the 
word  ''heirs"  shall  pass  all  the  estate  of  the  grantor 
except  when  there  is  an  indication  of  intention  that  a 
less  estate  shall  pass. 

Failure  of  issue.     Where  there  is  a  devise  to 

**A,"  or  to  "A  and  his  heirs,"  with  a  devise  over  to 
other  persons  in  case  A  dies  "without  issue,"  or  ''on 
failure  of  issue,"  or  an  equivalent  expression  is  used, 
if  the  failure  of  issue  referred  to  is  an  "indefinite" 
failure  of  issue,  then,  by  a  rule  of  the  common  law,  A 
will  take  an  estate  tail,  it  being  regarded  as  a  limitation 
to  A  and  his  issue.  By  an  "indefinite"  failure  of  issue 
is  meant  a  failure  of  issue  which  may  occur  at  any 
time  in  the  future,  even  in  the  remotest  generation,  and 
not  a  failure  at  the  time  of  the  death  of  the  devisee  nained, 
or  at  any  other  fixed  time,  and  the  presumption  at  com- 
mon law  is  that  the  failure  of  issue  on  which  the  de- 
vise over  is  to  take  effect  is  such  an  indefinite  failure 
of  issue.^°  A  devise  over  on  failure  of  issue  may,  how- 
ever, even  at  common  law,  be  shown  by  the  context  of 
the  will  to  refer  to  a  definite  failure  of  issue,  and  in 
such  a  case  the  estate  created  will  be,  not  an  estate  tail, 
but  a  fee  simple  or  life  estate,  according  to  the  form  of 
the  limitation  to  the  first  devisee,  without  reference  to 
the  devise  over.^^     And  generally,  at  the  present  day, 

90.     2    Jarman,    Wills,    1320;     4  eal,  21  N.  J.  L.  480;  Taylor  v.  Tay- 

Kent,  Comm.  276;   2  Sharswood  &  lor,  63  Pa.  St.  481;    Nes  v.  Ram- 

B.    Lead.    Cas.    Real    Prop.    98    et  say,  155  Pa.  St.  628,  26  Atl.  770; 

seq.;  Chadock  v.  Cowley,  Cro.  Jac.  Burrough  v.  Foster,  6  R.  I.  534. 
695,    Brice    v.    Smith,    Willes,    1;  For  a  large  number  of  citations 

Barber  v.  Pittsburgh,  Ft.  W.  &  C.  to   the  same  effect  see   17  Am.   & 

Ry.   Co.,   166   U.   S.    83    41   L.    Ed.  Eng.  Encyc.  Law    (2nd  Ed.)    558; 

925;  Turrill  v.  Northrop,  51  Conn.  Words  and  Phrases,  sub.  verb.  Die 

33;    Richardson  v.  Richardson,  80  without  issue. 

Me.    585,    16    Atl.    250;     Allen    v.  9L     2  Jarman,  Wills,  428;  Pells 

Trustees   of  Ashley  School   Fund,  v.    Brown,   Cro.    Jac.    590,   Roe   v. 

102  Mass.  262;  Morehouse  v.  Coth-  Jeffery,  7  Term  R.  589,  Whitcomb 
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tlie  tendency  seems  to  be  to  lay  hold  of  any  expression 
in  the  instrument  to  show  that  the  failure  of  issue  re- 
feiTed  to  is  not  indefinite,  but  rather  such  as  may  occur 
at  the  first  taker's  death.''^  Accordingly,  in  some  cases, 
any  presumption  that  an  indefinite,  rather  than  a  definite, 
failure  of  issue  is  intended,  has  been  regarded  as  re- 
butted by  the  fact  that  the  limitation  over  was  in  favor 
of  the  "survivor"  or  "survivors"  of  several  devisees^^* 


V.  Taylor,  122  Mass.  243;  Burrough 
V.  Foster,  6  R.  I.  534;  Rothwell  v. 
Jamison,  147  Mo.  601,  615,  49  S. 
W.  503;  Beckley  v.  Riegert,  212 
Pa.  91,  61  Atl.  641. 

92.  17  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  560  et  seq.;  2  Jarman, 
Wills,  1320,  Am.  notes,  where  Mr. 
Bigelow  says:  "It  is  apprehended 
that  at  the  present  day  the  con- 
struction which  refers  the  words 
in  question  prima  facie  to  the 
death  of  the  first  taker  will,  not 
only  in  the  case  of  personalty, 
but  also  of  realty,  be  favored  gen 
erally  in  this  country  and  adopt- 
ed upon  slight  indications  of  in- 
tention, in  so  tar  as  the  courts 
find  themselves  unfettered  by  bind- 
ing   authority." 

See  Strain  v.  Sweeney,  163  111. 
603,  45  N.  E.  201;  McClintic  v. 
McClintic,  259  Pa.  112,  102  Atl. 
416. 

TTie  courts  will  usually  be  more 
ready  to  construe  the  instrument 
as  intending  an  indefinite  failure 
of  issue  in  the  case  of  real  prop 
erty  than  in  that  of  personal  prop- 
erty (2  Jarman,  Wills,  1326;  4 
Kent,  Comm.  282,  note  a;  17  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  561. 
In  re  Nice's  Estate,  227  Pa.  75, 
75  Atl.  1025)  since  a  fee  tail  can- 
not be  created  in  personal  prop- 
erty, and  the  gift  over  on  an  in- 
definite failure  of  issue  would, 
in  the  case  of   such   property   be 


invalid  under  the  rule  against  per- 
petuities. So  it  has  been  held 
that  a  limitation  over  if  the 
donee  die  "without  leaving  issue," 
while  it  presumptively  means  an 
indefinite  failure  of  issue  in  the 
case  of  real  property,  in  the  case 
of  personal  property  it  presump- 
tively means  a  definite  failure  of 
issue;  and  this,  even  when  the 
two  classes  of  property  are  dis- 
posed of  by  the  same  gift,  so  that 
the  donee  may  take  an  estate  tail 
in  the  real  property,  and  a  life 
interest  merely  in  the  personalty. 
Forth  v.  Chapman,  1  P.  Wms.  663, 
The  distinction  as  to  the  effect  of 
the  word  "leaving"  in  gifts  of 
realty  and  personalty,  as  stated 
in  Forth  v.  Chapman,  supra,  was 
adopted  in  England  in  numerous 
cases  (2  Jarman,  Wills,  1324),  and 
the  rule  of  that  case  as  to  its 
effect  in  the  case  of  personalty 
has  been  generally  adopted  in  this 
country  (2  Jarman,  Wills,  1320, 
Bigelow's   notes). 

If  a  devise  over  is  contingent  up- 
on the  death  of  the  first  devisee 
"under  the  age  of  twenty-one,  and 
without  issue,"  a  definite,  and  not 
an  indefinite,  failure  of  issue  is 
intended.  2  Jarman,  Wills,  1327, 
17  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
566. 

92a.  Jackson  v.  Chew,  12  Wheat, 
(U.  S.)  153,  6  L.  Ed.  583;  Abbott 
V.    Essex    Co.,    18    How.    (U.    S.) 
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though  in  others  a  contrary  view  was  adopted."^''  In 
some  states,  a  definite  failure  of  issue,  a  failure  at  the 
time  of  the  death  of  the  first  taker,  is  always  presumed 
to  be  intended,  unless  the  contrary  appears.^'^  And  in 
England  and  a  number  of  the  states  there  is  a  statutory 
provision  to  that  effect,  sometimes  applying,  in  terms, 
to  wills  only,   and  not  to  deeds,"^ 

A  limitation  over  on  an  indefinite  failure  of  issue  has 
been  regarded  as  operating  to  enlarge  to  a  fee  tail  what 
would  otherwise  be  an  estate  for  life  in  the  first  devisee, 
as  well  as  to  reduce  to  a  fee  tail  what  would  otherwise 
be  an  estate  in  fee  simple.  That  is,  at  common  law,  a 
devise  over  in  favor  of  B  on  A's  death  without  issue, 
operates,  prima-facie,  to  make  A's  estate  an  estate  in 
fee  tail  when  the  previous  limitation  in  favor  of  A  is 
in  terms  for  life  as  well  as  when  it  is  in  terms  in  favor 
of  him  and  his  heirs.^^    This  is  by  reason  of  the  implica- 


202,  15  L.  Ed.  352;  Moody  v 
Walker,  3  Ark.  147;  Summers 
V.  Smith,  127  111.  645,  650,  21  N. 
E.  191;  Brightman  v.  Brightman. 
100  Mass.  238;  Groves  v.  Cox,  40 
N.  J.  L.  40;  Anderson  v.  Jackson, 
16  Johns,  (N.  Y.)  382,  8  A.  M. 
Dec.  330;  Cutter  v.  Doughty,  23 
Wend.  (N.  Y.)  513,  rev'd  7  Hill 
(N.  Y.)  305;  In  re  Bedford's  Ap- 
peal, 40  Pa.  St.  18;  Presley  v. 
Davis,  7  Rich.  Eq.  (S.  C.)  105,  62 
Am.  Dec.  396;  Mendenhall  v. 
Mower,  16  S.  C.  303. 

92b.  Chadock  v.  Cowley,  Cro. 
Jac.  695;  Caulk's  Lessee  v.  Caulk, 
3  Pennew.  (Del.)  528,  52  Atl.  340; 
Richardson  v.  Richardson,  80  Me. 
585,  16  Atl.  250;  Hoxton  v.  Archer, 
3  Gill  &  J.  (Md.)  199;  Caskey  v. 
Brewer,  17  Serg.  &  R.  (Pa.)  441; 
Bells  V.  Gillespie,  5  Rand  (Va.) 
273. 

93.  St.  John  V.  Dann,  66  Conn. 
401,  34  Atl.  110;  Klingman  v.  Gil- 
bert,  90  Kan.   545,   135  Pac.   682; 


Sale  V.  Crutchfield,  8  Bush,  (Ky.) 
636;  Bradshaw  v.  Williams,  140 
Ky.  160,  130  S.  W.  985;  Schnitter 
v.  McManaman,  85  Neb.  337,  27 
L.  R.  A.  (N.  S.)  1047,  123  N.  W. 
299;  Niles  v.  Gray,  12  Ohio  St. 
320;  Anderson  v.  United  Realty 
Co.,  79  Ohio  St.  23,  51  L.  R.  A. 
(N.    S.)477,   86   N.   E.   644. 

94.  Wills  Act  (1  Vict.  c.  26, 
§  29  11837]).  1  Stimson's  Am.  St, 
Law  §  1415;  1  Dembitz,  Land  Ti- 
tles,   192. 

See  Hertz  v.  Abrahams,  110 
Ga.  707,  50  L.  R.  A.  361,  36  S.  E. 
409;  Gannon  v.  Allbright,  183  Mo. 
238,  67  L.  R.  A.  97,  105  Am.  St. 
Rep.  471.  81  S.  W.  1162;  Staton 
v.  Godard.  148  N.  C.  434,  62  S.  E. 
519;  Smith  v.  Piper,  231  Pa.  378, 
80  Atl.  877;  Daniel  v.  Lipscomb, 
110  Va.  563,  66  S.  E.  850;  In  re 
Korn's  Will,  128  Wis.  428,  107 
N.   W.   659. 

95.  Willis  V.  Bucher,  3  Wash. 
C.   C.   369,   Fed.   Gas.   No.   17.769; 
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tion  of  a  devise  by  way  of  remainder  in  favor  of  the 
heirs  of  the  body  of  A,  calling  for  the  application  of 
the  Rule  in  Shelley's  case.^^^ 

Where,  as  is  the  case  in  most  of  the  states,  a  fee 
tail  is  changed  into  a  fee  simple,  or  into  a  life  estate 
with  remainder  thereon,^^  it  might  be  anticipated  that 
a  gift  over  on  an  indefinite  failure  of  issue,  which 
would  at  common  law  make  the  prior  gift  one  in  fee 
tail,  would  create  a  fee  simple  or  life  estate  accordingly 
in  favor  of  the  first  donee,  and  there  are  a  number  of 
decisions  to  that  effect.^'^  In  one  state  however,  it  was 
considered  that,  by  reason  of  the  statute  changing  an 
estate  in  fee  tail  into  an  estate  in  fee  simple,  the  com- 
mon law  construction  was  inadmissible,  since  it  would 
make  the  gift  over  invalid  as  too  remote,''^  and  in  an- 
other the  fact  that  an  estate  in  fee  tail  could,  by  reason 
of  the  statute,  not  be  created,  has  been  viewed  as  a 
reason  for  regarding  the  failure  of  issue  intended  as 
definite  and  not  indefinite.^^ 

In  some  states,  a  gift  over  on  death  without  issue 
is  regarded  as  prima  facie  substitutional  in  character, 
and  as  intended  to  operate  only  in  case  of  death  be- 

Albee     v.     Carpenter,     12     Cush.  gan  v.  Morgan,  L.  R.  10  Eq.  99. 

(Mass.)    382;   Nes  v.  Ramsay,  155  96.     Ante   §    24. 

ley  V.  Jones,  13  Grat.    (Va.)    289;  97.     Hertz  v.  Abrahams,  110  Ga. 

In    re    Christy's    Estate,     52    Pa.  707,  50  L.  R.  A.  361,  36  S.  E.  409; 

Super.  Ct.  360;     See  Nott  v.  Fitz-  Kolmer   v.    Mills,   270   111.   20,   110 

gibbon,    107    Tenn.    54,    64    S.    W.  N.    E.    407    (semble);    Huxford  v. 

26;      Jarman,   Wills,    521,    1185.  Milligan,  50   Ind.   542;    Morehouse 

95a.     Post  §§  148-155.  v.  Cotheal,  21  N.  J.  L.  480,  22  N. 

In  a  deed,  according  to  the  Eng-  J.   L.   430;    Arnold   v.  Muhlenberg 

lish  cases,  the  presence  of  a  lim-  College,   227   Pa.   321,    76   Atl.   30; 

itation  over  on  failure  of  the  issue  McCullough  v.  Johnetta  Coal  Co., 

of    the    grantee,    does    not,    even  210   Pa.   222,   59   Atl.   984;    Hill  v. 

though    an    indefinite    failure    of  Burrow,  3  Call.    (Va.)   342. 

issue  is  intended,   operate   to   cut  98.     Dennett   v.    Dennett,   43  N. 

down  to  an  estate  in  fee  tail  an  es-  H.   499. 

tate  previously  given  to  the  gran-  As    to    remoteness    see    post    §§ 

tee    and    his    heirs.      Olivant    v.  179-189. 

Wright,    9    Ch.    Div.    646;    Idle    v.  99.     Summers  v.  Smith,  127  111. 

Cook,  1  P.  Wms.  70.     But  see  Mor-  645,  21  N.  E.  191. 
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fore  testator's  death,'  a  rule  of  construction  which  is 
obviously  calculated  considerably  to  restrict  the  opera- 
tion of  such  a  clause  as  giving  rise  to  an  estate  in  fee 
tail  or  its  statutory  equivalent.  Such  a  rule  of  con- 
struction, in  so  far  as  it  may  be  based  on  the  analogy  of 
a  gift  over  in  case  of  death  alone,^  seems  questionable.' 
When  there  is  a  gift  to  A  for  life,  remainder  to  B,  with 
a  gift  over  to  C  on  B's  death  without  issue  or  children, 
death  during  the  life  of  A  would  in  some  states  be  re- 
garded as  prima  facie  intended.^* 


§  27.  Things  in  which  the  estate  may  exist.  The 
statute  De  Bonis  describes  the  things  on  which  it  may 
operate  as  ''tenements,"  and,  as  a  general  rule,  all 
''hereditaments  which  savour  of  the  realty"  are  re- 
garded as  tenements  for  this  purpose.  This  includes 
land  and  things  "  of  a  real  nature, ' '  such  as  profits  from 


1.  Lawlor  v.  Holohan,  70  Conn. 
87,  38  Atl.  90;  Fowler  v.  Duhme, 
143  Ind.  248,  42  N.  E.  623;  Collins 
V.  Collins,  116  Iowa  703,  88  N.  W. 
1097;  Vanderzee  v.  Slingerland, 
103  N.  Y.  47,  57  Am.  Rep.  701,  8 
N.  E.  247;  Stakes  v.  Weston,  142 
N.  Y.  433,  37  N.  E.  515;  Morrison 
V  Truby,  145  Pa.,  St.  540,  22  Atl. 
?72;  Neubert  v.  Colwell,  219  Pa. 
248,  68  Atl.  673;  Meacham  v.  Gra- 
ham, 98  Tenn.  190,  39  S.  W.  12; 
Prank  v.  Frank,  120  Tenn.,  569, 
111  S.  W.  1119;  Lovas  v.  Olson,  92 
Wis.  616,  67  N.  W.  605;  See  In  re 
Johnson,  23  R.  I.  Ill,  49  Atl.  695. 

2.  Post  §  32  note  38. 

3.  That  the  operation  of  such 
a  gift  is  not  ordinarily  to  be  so 
restricted,  see  O'Mahoney  v. 
Burdett,  L.  R.  7  H.  L.  388;  Ingram 
V.  Soutten,  L.  R.  7  H.  L.  408; 
Britton  v.  Thornton,  112  U.  S. 
526,  28  L.  Ed.  816;  Pifer  v.  Allen, 
228  111.  507,  81  N.  E.  1105;  Gavvin 
V.  Carroll,  276  111.  478,  114  N.  E. 


927;  Guilford  v.  Gardner  180  la. 
1210,  162  N.  W.  261;  Harvey  v. 
Bell,  118  Ky.  512,  81  S.  W.  671; 
Buchanan  v.  Buchanan,  99  N.  C. 
308,  5  S.  E.  430;  Kaser  v.  Kaser, 
68  Ore.  153,  137  Pac.  187. 

3a.  Harrington  v.  Cooper,  126 
Ark.  53,  189  S.  W.  667;  Sumpter 
V.  Carter,  115  Ga.  893;  60  L.  R.  A. 
274,  42  S.  E.  324;  Cain  v.  Robert- 
son, 27  Ind.  App.  198,  61  N.  E.  26; 
Bradshaw  v.  Williams,  140  Ky. 
160,  130  S.  W.  985;  Harvey  v.  Bell, 
118  Ky.  512,  81  S.  W.  671;  Booth 
V.  Eberly,  124  Md.  22,  91  Atl.  767; 
In  re  Farmers'  Loan  &  Trust  Co., 
189  N.  Y.  202,  82  N.  E.  181;  Mayer 
V.  Walker,  214  Pa.  440,  63  Atl. 
1011;  Church  v.  Baer,  236  Pa.  605, 
84  Atl.  1099;  Blum  v.  Evans,  10 
S.  C.  56;  Meek  v.  Trotter,  133 
Tenn.  145,  180  S.  W.  176,  Contra 
in  England,  O'Mahoney  v.  Burdett, 
L.  R.  7  H.  L.  388. 

And  see  Fifer  v.  Allen,  228  111. 
507,   81  N.  E.   1105. 
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the  land,  or  rents  issuing  therefrom."*  Terms  for  years 
and  personal  chattels  cannot  be  entailed,  and  such  an 
attempted  limitation  will  vest  an  absolute  interest  in  the 
donee. ^ 

§  28.  Barring  the  entail.  After  the  statute  De 
Bonis  began  to  operate  by  fixing  the  land  in  perpetuity 
in  the  line  of  issue  named  in  the  grant,  the  inconven- 
iences of  the  restriction  imposed  under  the  authority  of 
the  statute  were  strongly  felt,  farmers  were  deprived  of 
their  leases,  creditors  were  defrauded  of  their  debts,  and 
latent  entails  were  frequently  produced  to  overthrow 
titles,  while  treason,  it  is  said,  was  encouraged  by  the 
fact  that  the  estate  could  not  be  forfeited  for  a  period 
longer  than  the  tenant's  life.  All  classes  of  the  com- 
munity, except  the  great  land  owners,  were  thus  in- 
terested in  securing  a  repeal  or  modification  of  the 
statute,  but,  though  repeated  attempts  were  made  in  par- 
liament to  this  end,  they  were  always  defeated.^  Finally 
the  judges,  in  pursuance  of  the  policy  which  the  courts 
have  always  favored,  of  promoting  and  perserving  free- 
dom of  alienation,  decided  that  a  common  recovery 
suffered  by  the  tenant  in  tail  was  an  eifectual  method  of 
conveying  the  land,  the  power  of  alienation  being  thus 
restored.  Eecoveries  and  fines,  which  latter  were  sub- 
sequently also  adopted  for  the  purpose,  were  collusive 
and  fictitious  proceedings,  brought  against  the  tenant  in 
tail,  in  which  he  suffered  judgment  to  go  against  him, 
or  a  compromise  was  effected.  The  legality  of  barring 
an  estate  tail  by  a  recovery  is  said  to  have  been  first 
recognized  in  the  "Taltarum's  Case"  (12  Edw.  IV.,  A.  D. 

4.  Co.  Litt.  19b,  and  Hargrave's  feet  entailed  for  a  limited  period 
note,  120;  2  Blackst.  Comm.  113;  by  a  limitation  to  one  for  life, 
Challis,  Real  Prop.  43,  61.  with  an  executory  interest  in  his 

5.  Co.  Litt.  20a.  Hargrave's  issue  living  at  his  death.  See  Co. 
note,    120;     Gray,    Perpetuities,    S  Litt.    20a,   Hargrave's   note. 

647  note;    2   Jarman,  WiHs,   1366,  6.     Mildmay's  Case,  6  Coke,  40a. 

and  note.  quoted  in  Digby,  Hist.  Real  Prop. 

Terms   for   years   and    personal  251. 
chattels   may,  however,  be  in   ef- 
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1473),  thougli  the  matter  had  probably  for  some  time  en- 
gaged the  attention  of  the  judges/ 

These  modes  of  barring  entails  were  in  general  use 
in  England  till  they  were  abolished  by  a  statute  which 
expressly  authorized  a  tenant  in  tail  to  alienate  the 
land  in  fee  simple,  or  otherwise,  and  thus  bar  the  ex- 
pectations of  his  issue,  and  also  of  the  owner  of  the 
reversion  or  remainder.^^  In  this  country,  fines  and 
recoveries  were  recognized  as  a  mode  of  barring  entails 
in  several  of  the  colonies  and  states.^  But  at  a  quite 
early  date  statutes  were  passed  in  several  states  author- 
izing the  tenant  in  tail  to  bar  the  entail  by  a  conveyance, 
that  is,  to  convey  the  land  as  if  he  had  an  estate  in 
fee  simple  therein.^"  And  in  at  least  one  state  it  has 
been  decided  that,  even  apart  from  statute,  the  tenant 
in  tail  has  the  right  to  bar  the  entail  by  conveyance, 
as  a  substitute  for  the  right  which  he  formerly  had  to 
bar  the  entail  by  suffering  a  recovery.^ ^ 

The  question  whether  a  statute  thus  enabling  the 
tenant    in    tail    to    bar    the    entail    by    a    conveyance 


7.  2  Blackst.  Comm.  117;  Digby, 
Hist.  Real  Prop.  250  et  seq.;  Chal- 
lis,  Real  Prop.  302  et  seq.;  4 
Kent,  Comm.  14. 

The  pleadings  in  Taltarum'ri 
Case  (Year  Book,  12  Edw.  IV.,  pi 
25,  f.  19)  are  given  by  Mr.  Digby 
(pages  253-255),  and  it  is  ex- 
plained, so  far  as  capable  of  ex- 
planation,  by   Mr.  Cliallis. 

8.  3  &  4  Wm.  IV.  c.  74  (1833); 
Digby,  Hist.  Real  Prop.  252. 

9.  See  Carroll's  Lessee  v.  May- 
dwell,  3  Har.  &  J.  (Md.)  292;  Haw- 
ley  V.  Inhabitants  of  Northamp- 
ton, 8  Mass.  3,  5  Am.  Dec.  66; 
Frost  V.  Cloutman,  7  N.  H.  9,  26 
Am.  Dec.  723;  Roseboom  v.  Van 
Vechten,  5  Denio  (N.  Y.)  414; 
Lyle  V.  Richards,  9  Serg.  &  R. 
(Pa.)    322. 

10.  Stimson's  Am.  Stat.  Law  § 
1313     (c)     1    Sharswood    &    Budd, 


Leading  Cas.  Real  Prop.  109  et 
seq. 

See  Croxall  v.  Shererd,  5  Wall. 
(U.  S.)  268,  18  L.  Ed.  572;  Jones 
V.  Jones,  2  Har.  &  J.  (Md.)  281; 
Riggs  V.  Sally,  15  Me.  408;  Colla- 
more  v.  CoUamore,  158  Mass.  74, 
32  N.  E.  1034;  Gilpin  v.  Williams, 
25  Ohio  St.  283;  Lawrence  v.  Law- 
rence, 105  Pa.  St.  335;  Jillson  v. 
Wilcox,  7  R.  I.  515. 

Even  though  the  tenant  in  tail 
has  no  authority  to  bar  the  entail 
by  conveyance,  a  conveyance  by 
him  creates  in  the  grantee,  not  a 
life  estate  but  a  base  fee,  defeas- 
ible oa  the  tenant's  death,  at  the 
option  of  the  issue.  1  Preston, 
Abstracts,  383;  Challis,  Real 
Prop.  322;  Whiting  v.  Whiti  ng  4 
Conn.  179;  Waters  v.  Margerum, 
60  Pa.  St.  39. 

11.  Ewing  v.  Nesbitt,  88  Kan. 
708,  129  Pac.  1131. 
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can  properly  apply  to  an  estate  in  fee  tail  which  ex- 
isted prior  to  its  j^assage,  has  been  but  seldom  the  sub- 
ject of  judicial  discussion.  In  two  states,  however,  such 
a  statute  has  been  regarded  as  unconstitutional  in  so 
far  as  it  may  operate  to  divest  a  pre-existing  remainder 
or  reversion  on  an  estate  tail.^^  The  validity  of  such  a 
statute  may  properly,  it  has  been  suggested,  be  re- 
garded as  dependent  on  whether,  even  before  its  pas- 
sage, there  was  a  recognized  right  to  bar  an  estate 
tail  by  common  recovery  or  otherwise,  with  the  re- 
sult that  the  reversioner  or  remainderman,  while  he  had 
technically  speaking  an  estate,  had  in  fact  merely  a  hope 
or  expectation  of  actually  enjoying  the  possession  of 
the  property.^^ 

§  29.  Incidents  of  estate.  The  gradual  withdrawal 
of  the  restraints  on  the  alienation  of  estates  tail  has 
been  considered  above,  but  the  statutes  do  not  usually, 
if  ever,  authorize  the  tenant  to  bar  the  entail  by  will, 
and  consequently  the  disability  in  this  respect  remains 
as  at  common  law,  and  one  having  an  estate  in  fee 
tail  cannot  devise  the  land.^"*  Neither  is  the  property 
liable  for  the  debts  of  the  tenant  in  tail  for  a  period 
longer  than  his  life,  unless  it  is  otherwise  provided  by 
statute.^ ^     As  hereafter  stated,  the  tenant  may  use  the 

12.  Gilpin  v.  Williams,  25  Ohio      Waters   v.    Margerum,    60    Pa.    St. 
St.  283;    Ream  v.  Wolls,   61   Ohio      89. 

St  131,  55  N.  E.  176;  Green  v.  Ed-  In  two  states  the  statute  in  re- 
wards, 31  R.  I.  1,  Ann.  Gas.  1912B,  gard  to  execution  sales  of  land  has 
41,  77  Atl.  188.  been  held  not  to  enable  the  sheriff, 

13.  Green  v.  Edwards,  31  R.  I.  by  such  a  sale,  to  pass  a  fee  sim- 

1,  Ann.  Gas.  1912  B41,  77  Atl.  188.  pie    to    the    purchaser,    although 

14.  Theological      Seminary     v.  the  tenant  himself  could,  by  force 
Wall,   44   Pa.    St.   353;    Laidler   v.  of  statute,  bar  the   entail. 
Young's  Lessee,  2  Har.  &  J.  (Md.)  Hazzard  v.  Hazzard,  29  Del.  91, 
69;  Williams,  Real  Prop.  107;   Co.  97  Atl.  233;    Elliott  v.  PearsoU,  8 
Litt.  Ilia.  Watts   &   S.    (Pa.)    38;    Waters  v. 

15.  Williams,  Real  Prop.    (21st  Margerum,   60   Pa.    St.   39. 

Ed.)   288;    1  Cruise's  Dig.  tit  2  c.  In    Delaware    it   was    held    that 

2,  §  27;  Hazzard  v.  Hazzard,  29  the  chancellor  could,  acting  for 
Del.  91,  97  Atl.  233;  Phillips  v.  a  lunatic  tenant  in  tail,  direct  the 
Rogers,    12    Mete.      (Mass.)     405;  making    of    a    conveyance    to    bar 
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property  without  regard  to  the  interests  of  the  owner  of 
the  reversion,  and  is  not  liable  for  ''waste"  committed 
thereon.  ^^ 

The  doctrine  of  ''merger,"  by  which,  if  a  greater 
estate  and  a  lessor  estate  in  the  same  land  become  the 
property  of  one  person,  the  lesser  estate  is  destroyed 
or  "merged,"  does  not  apply  so  as  to  merge  an  estate 
tail  in  a  fee-simple  estate;  this  exception  to  the  general 
rule  being  based  on  the  fact  that  to  apply  the  doctrine 
of  merger  in  such  a  case  would  have,  in  effect,  nullified 
the  statute  Be  Donis.'^'' 

The  tenant  in  tail  is  not  bound  to  pay  off  incum- 
brances on  the  property,  nor  generally  even  to  pay 
interest  thereon,  though,  if  he  does  pay  off  an  incum- 
brance, it  is  discharged. ^^ 

§  30.  Succession  on  death  of  tenant.  On  the  death 
of  a  tenant  in  tail,  the  land  passes  to  the  next  heir  of 
the  body  of  the  original  donee;  but  such  heir,  though 
he  takes  because  he  is  the  heir  of  the  body,  takes  not  by 
descent,  but  as  a  substituted  purchaser  from  the  original 
donor,  per  formam  doni,  as  it  is  expressed. ^^  As  a  result 
of  this  principle,  the  heir  is  not  bound  b}^  contracts  in 
regard  to  the  property  made  by  a  previous  tenant, 
whether  the  original  donee  or  another,  as  he  would  be 
if  he  took  by  descent.-^  Furthermore,  since  the  estate 
does  not  pass  by  descent,  it  would  seem  that  a  general 
statutory  change  of  the  course  of  descent  should  not 
affect  the  succession  to  this  particular  estate,  since  it 
could  only  have  such  effect  by  altering  the  well  under- 

the  entail.     In  re  Reeves,  10  Del.  of  descent."   Leake,  Prop,  in  Land 

Ch,  483,  94  Atl.  511.  63.     See,  also,  Challis.  Real  Prop. 

16.  See  post,  §  280.  244,    266;    1    Cruise's    Di^.    tit.    2, 

17.  Chains,  Real  Prop.  93;  2  c.  2,  §  18;  Jones  v.  Jones,  2  Har. 
Blackst.    Comm.    178.  &  J.   (Md.)  281. 

18.  1  Cruise's  Dig.  tit.  2,  c.  1,  20.  1  Cruise's  Dig.  tit.  2,  c.  2, 
§§  40-42;  1  Sharswood  &  B.  Lead.  §§18-26;  Partridge  v.  Dorsey's  Les- 
Cas.  Real  Prop.  103.  see,  3  Har.  &  J.  (Md.)  302;  Posey'a 

19.  The    heir    claims    "by    sub-  Lessee  v.  Budd,  21  Md.  477. 
stitutional  gift,  and  not  by  right 
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stood  meaning  of  the  term  *' heirs  of  the  body,"  or  simi- 
hir  expressions  used  to  create  the  estate,  and  accord- 
ingly the  statutory  changes  of  the  common-law  rules  of 
descent  have  been  held  not  to  apply  to  this  estate.^^ 

I      (C)    Life  Estate. 

§  31.  Nature  of  estate.  An  estate  for  life  (or  lives) 
is  an  estate  which  is  measured  by  the  life  of  a  specified 
person,  by  the  joint  lives  of  two  or  more  specified  per- 
sons, or  by  the  life  of  the  last  survivor  of  two  or  more 
specified  persons. ^^  An  estate  for  life  or  life  estate 
created  by  deed  or  devise  is  sometimes  termed  a  ''con- 
ventional" life  estate,  as  distinguished  from  such  as  may 
be  created  by  the  operation  of  some  principle  of  law.^' 
The  most  important  of  the  life  estates  created  by  ojjera- 
tion  of  law  are  those  arising  out  of  the  marital  relation, 
and  they  will  be  considered  elsewhere.^^ 

An  estate  which  is  measured  by  the  life  of  the 
tenant  thereof  is  referred  to  merely  as  a  life  estate, 
while  an  estate  which  is  measured  by  the  life  of  one 
other  than  the  tenant  thereof  is  referred  to  a.s  an  estate 
pur  aider  vie.^^ 

A  gift  to  two  or  more  persons  for  their  lives  is 
ordinarily  construed  as  creating  an  estate  or  estates  to 
endure,  not  so  long  only  as  they  are  all  alive,  but  until 
the  death  of  the  last  survivor.-*^    And  a  gift  to  a  person 

21.  Riggs  V.  Sally,  15  Me.  408;  25.  Litt,  §  56;  1  Cruise's  Dig. 
Davis  V.  Hayden,  9  Mass.  514;  Cor-  tit.  3,  c.  1,  §  3;  Challis,  Real  Prop, 
bin  V.  Healy,  20  Pick.  (Mass.)  514;       339. 

Collamore  v.  Collamore,  158  Mass.  26.     Glover  v.  Stillson,  56  Conn. 

74,  32  N.  E.  1034;   Sander's  Lessee  316,  15  Atl.  752;    Smith  v.  Usher, 

V.    Morningstar,    1    Yeates     (Pa.)  108  Ga.  231,  33  S.  E.  876;  Dow  v. 

313;    Guthrie's    Appeal,    37    Pa.  Doyle,    103    Mass.    489;    Henry   v. 

St.   9;    Reinhart  v.  Lantz,   37    Pa.  Henderson,    103    Miss.    48,    60    So. 

St.    488.  33;  Lentz  v.  Lentz,  2  Phila.  (Pa.) 

22.  Challis,  Real  Property  (3d  117;  Wootten  v.  Wootten's  Ex'r,  2 
Ed.)   339.  Pat.    &   H.    (Va.)    494;    Theobald, 

23.  2    Blackst.    Comm.    120;    4  Wills    (6th    Ed.)    496. 

Kent's  Comm.   25.  The  question  of  the  construction 

24.  Post,  chapter  VIII.  of  such  a  gift  is  intimately  con- 
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for  the  lives  of  himself  and  another  clearly  creates 
an  estate  in  his  favor  to  endure  until  the  death  of  the 
sunivor,27  the  donee  having  an  estate  for  his  own  life 
upon  the  death  of  such  other  person,  while  if  the  donee 
is  the  first  to  die,  the  estate  then  assumes  the  character- 
istics of  an  estate  pur  auter  vie.^^ 

In  order  to  constitute  a  life  estate,  it  is  not  neces- 
sary that  the  estate  be  such  that  it  must  continue  during 
the  life  or  lives  named;  it  being  sufficient  that  it  may  so 
continue,  though  liable  to  be  cut  off  by  the  happening 
of  a  contingency  before  the  termination  of  such  life  or 
lives.  For  example,  an  estate  given  to  a  woman  for  her 
life  or  during  her  widowhood,  or  to  a  man  for  his  life  or 
so  long  as  he  shall  live  in  a  certain  house,  is  an  estate 
for  life.29 

An  estate  for  the  tenant's  own  life  is  considered  in 
law  as  of  a  higher  character  than  an  estate  pur  auter  vie, 
and  accordingly,  since  a  conveyance  is  construed  most 
strongly  against  the  grantor,  in  case  of  doubt  the  con- 
veyance will  be  construed  as  conveying  the  greater  es- 
tate, i.  e.,  one  for  the  tenant's  own  life,  rather  than 
for  the  life  of  the  grantor.''*^  In  the  case  of  a  will  the 
testator  can  obviously  not  intend  to  give  an  estate  to 
endure  for  his  own  life,  and  the  natural  construction  of 
a  gift,  expressed  to  be  for  life,  is  tliat  of  a  gift  for  the 
donee's  life,  in  the  absence  of  an  evident  intention  to 
create  an  estate  pur  auter  vie. 

nected   with  that  of  the  implica-  29.     Co.   Litt.    42a;     2    Blackst 

tion    of    cross    remainders.      See  Comm.    121;    4   Kent,   Comm.    26; 

the  excellent  editorial  note  in  11  McArthur  v.  Scott,  113  U.  S.  S40, 

Mich.  Law  Rev.  at  474,  where  nu-  28  L.  Ed.  1015;   377;    Hay  ward  v. 

merous  authorities  are  cited.  Kinney,   84   Mich.   591,   48   N.   W. 

27.  Co.  Litt.  41b;  Chatfield  v.  170;  Disley  v.  Disley,  30  R.  I. 
Berchtoldt,  7  Ch.  192;  the  tenant  366,  75  Atl.  481;  Mattocks  v. 
has  in  such  case  an  estate  of  free-  Stearns,  9  Vt.  326.  In  such  case, 
hold  to  continue  till  the  death  of  the  estate  is  one  on  special  limi- 
the  survivor,  and  not  two  estates  tation.     See  post,   §  90. 

one  for  his  own  life,  and  another  30.     Co.    Litt.    42a;    2     Blackst. 

pur    auter    vie.    Rosse's    Case,    5  Comm.    121;    Challis,    Real    Prop. 

Coke,  13a.  341. 

28.  Leake,   Prop,   in   Land   191 
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§  32.  Creation  of  estate.  While  the  natural  and  ap- 
propriate mode  of  creating  an  estate  for  the  life  of  the 
tenant  is  by  a  limitation  to  him  ^*for  life,"  at  common 
law,  as  was  shown  in  the  discussion  of  the  methods  of 
creating  an  estate  in  fee  simple,  an  estate  for  life  is 
created  by  a  deed  which  omits  the  word  "heirs,"  neces- 
sary for  the  creation  of  an  estate  of  inheritance,  and, 
even  in  the  case  of  a  will,  the  presumption  is,  at  com- 
mon law,  that  such  a  limitation  creates  an  estate  for  life 
only.^^  Under  the  modern  statutes  dispensing  with 
words  of  inheritance  in  creating  an  estate  in  fee,  and 
providing  that  a  conveyance  or  devise  shall,  unless  a 
contrary  intent  appear,  transfer  the  estate  which  the 
grantor  or  testator  has,  an  estate  for  life  will  not  be 
created  unless  this  is  plainly  expressed  or  clearly  to  be 
inferred,  or  unless  the  grantor  owns  a  life  estate 
merely.^  ^ 

An  estate  pur  auter  vie  may  be  created  by  an  ex- 
pTess  limitation,  or  by  a  transfer  to  another  person  of 
his  estate  by  one  who  holds  for  his  own  life,  the  grantee 
thus  becoming  tenant  for  the  life  of  the  grantor.^^ 

Although  particular  language  in  a  will,  taken  by 
itself,  is  such  as  to  indicate  an  intention  to  create  an 
estate  in  fee  simple,  it  may  be  qualified  by  subsequent 
language  clearly  indicative  of  a  different  intention,  so 
that  the  devisee  named  will  take  an  estate  for  life 
merely.^*     But  language  of  a  merely  ambiguous  charac- 

31.  See  ante,  §  21.  See,  also,  34.  Cobb  v.  Wrightsville  &  T. 
2  Jarman,  Wills,  1131,  and  Mr.  R.  Co.,  129  Ga.  377,  58  S.  B.  862; 
Bigelow's   notes   thereto.  Clark  v.  Baker,  91  Conn.  663,  101 

32.  See  ante,  §  21.  See,  also,  Atl.  9;  Morrison  v.  Schorr,  19? 
1  Sharswood  &  B.  Lead.  Cas.  Real  111.  554,  64  N.  E.  545;  Bauman  v. 
Prop.  195  et  seq.,  for  numerous  Stoller,  235  111.  480,  85  N.  E.  657; 
cases  involving  the  construction  Conover  v.  Stringer,  53  Ind.  248; 
of  particular  phrases,  as  showing  Dinger  v.  Lucken,  143  Ky.  850, 
an  intent  to  create  a  life  estate  137  S.  W.  776;  Fecht  v.  Henze,  162 
vel  non.  Mich.  52,  127  N.  W.  26;   Armor  v. 

33.  Co.  Litt.  41b;  Challis,  Real  Frey,  226  Mo.  646,  126  S.  W.  483; 
Prop.  351;  1  Cruise's  Dig.  tit.  3,  c.  Mee  v.  Gordon,  187  N.  Y.  400,  116 
1,  §  3.  See  Roseboom  v.  Van  Vech-  Am.  St.  Rep.  613,  10  Ann.  Cas.  172, 
ten,  5  Denio    (N.  Y.)    414,  80  N.  E.  353;      In  re  Urich's  Ap- 
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ter  will  not  serve  thus  to  qualify  the  effect  of  language 
previously  employed,  or,  as  it  would  oi-dinarily  be  ex- 
pressed, the  gift  of  a  fee  simple  cannot  be  cut  down  to 
a  life  estate  by  inference  from  language  of  an  ambigu- 
ous character.^  ^ 

That,  after  a  devise  to  one  in  general  terms,  without 
any  words  of  inheritance  or  other  language  showing  an 
intention  to  create  a  fee  simple,  it  is  stated  to  whom  the 
property  shall  go  upon  the  death  of  the  devisee  named, 
tends  to  show  that  he  was  intended  to  take,  not  a  fee 
simple  estate,  but  one  merely  for  life.^^  On  the  other 
hand,  if  an  intention  is  clearly  shown  to  give  an  estate 
in  fee  simple,  a  subsequent  clause  undertaking  to  name 
the  persons  to  whom  the  property  shall  pass  upon  the 


peal,  86  Pa.  St.  386,  27  Am.  Rep. 
707;  In  re  Boulevard  from  Sec- 
ond St.  to  Rhawn  St.,  230  Pa.  491, 
79  Atl.  716;  Gourdin  v.  Shrews- 
bury, 11  S.  C.  1;  Frank  v.  Frank, 
120  Tenn.  569,  111  S.  W.  1119; 
Behrens  v.  Baumann,  66  W.  Va. 
56.  27  L.  R.  A.  (N.  S.)  1092,  66 
S.  E.  5;  In  re  Olson's  Will,  165 
Wis.  409,  162  N.  W.  429;  Compare 
Ex  parte  Yown,  17  S.  C.  532. 

35.  Eaton  v.  Eaton,  88  Conn. 
269,  91  Atl.  191;  Wilson  v.  Linder 
18  Idaho  438,  138  Am.  St.  Rep. 
213,  110  Pac.  274;  Slick  v.  Brooks, 
253  in.  58,  97  N.  E.  250; 
Hayes  v.  Martz,  173  Ind.  279, 
90  N.  E.  309,  89  N.  E.  303; 
Boston  Safe  Deposit  &  Trust 
Co.  V.  Stich,  61  Kan.  474,  59  Pac. 
1082;  Burnam  v.  Suttle,  148  Ky. 
495,  147  S.  W.  S;  Barrett  v.  Marsh, 
126  Mass.  213;  Cornet  v.  Cornet, 
248  Mo.  184,  154  S.  W.  121;  Salter 
V.  Philbrick,  77  N.  H.  322,  91  Atl. 
914;  Carter  v.  Gray,  58  N.  J.  Eq. 
411,  43  Atl.  711;  Grain  v.  Wright, 
114  N.  Y.  307,  21  N.  E.  401;  Irvine 
V.  Irvine,  69  Ore.  187,  136  Pac.  18; 
Miller  V.  Stubbs,  244  Pa.  482;    9C 


Atl.  1132;  Chaplin  v.  Doty,  60  Vt 
712,  15  Atl.  362;  Hawley  v.  Wat- 
kins,  109  Va.  122,  63  S.  E.  560. 

36.  Dean  v.  Hart,  62  Ala.  308; 
Mansfield  v.  Shelton,  67  Conn.  390, 
52  Am.  St.  Rep.  285,  35  Atl.  271;' 
Gruenewald  v.  Neu,  215  111.  132, 
74  N.  E.  101;  Powers  v.  Wells, 
244  III.  558,  91  N.  E.  717;  Smyth 
V.  Fogle,  150  Iowa,  161,  129  N. 
W.  735;  Browning  v.  Ashbrook's 
Ex'r,  175  Ky.  755.  195  S.  W.  105; 
Chase  v.  Ladd,  153  Mass.  126,  25 
Am.  St.  Rep.  614,  26  N.  E.  429; 
Ware  v.  Minot,  202  Mass.  512,  88 
N.  E.  1091;  Defeese  v.  Lake, 
109  Mich.  415,  32  L.  R.  A.  744,  63 
Am.  St.  Rep.  584,  67  N.  W.  505; 
Montgomery  v.  McPherson,  86 
Miss.  4,  38  So.  196;  Campbell  v. 
Cole,  71  N.  J.  Eq.  327,  64  Atl.  461; 
Dennett  v.  Dennett,  40  N.  H.  498; 
In  re  Sheets'  Appeal,  52  Pa.  St. 
257;  Marion  Center  Nat.  Bank 
v.  Creswell,  255  Pa.  545,  100  Atl. 
456;  Carson  v.  Carson,  115  Tenn. 
37,  88  S.  W.  175;  Swarthout  v. 
Swarthout,  111  Wis.  102,  86  N. 
W.  558! 
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death  of  the  donee  named  is  necessarily  invalid,  as  an 
attempt  to  deprive  the  estate  of  the  qualities  of  herita- 
bility  and  devisability,  inherent  in  a  fee  simple  estate."^^ 
If  an  immediate  gift  to  A,  in  terms  sufficient  to 
confer  an  estate  in  fee  simple,  is  followed  by  a  gift  over 
to  another  "in  case  of  the  death  of  A"  or  "if  A  dies," 
the  latter  gift  is  ordinarily  regarded  as  substitutionary 
in  character,  taking  effect  only  in  case  A  dies  during 
testator's  life.^^  Death  can  be  regarded  as  contingent 
only   as  regards  the  time   of  its   occurrence,^^    and  no 


37.  Bernstein  v.  Bramble,  81 
Ark.  480,  8  L.  R.  A.  (N.  S.)  1028, 
11  Ann.  Cas.  S43,  99  S.  W.  682; 
Trustees  of  Central  M.  E.  Church 
V.  Harris,  62  Conn.  93,  25  Atl. 
456;  Clark  v.  Baker,  91  Conn. 
663,  101  Atl.  9;  Marsh  v.  Mor- 
ris, 133  Ind.  548,  33  N.  E.  290; 
Schricker  v.  Schricker,  151  Iowa 
309,  131  N.  W.  42;  Johnson  v. 
Mansfield,  176  Ky.  386,  195  S.  W. 
453;  Morrill  v.  Morrill,  116  Me. 
154,  100  Atl.  756;  Davis  v.  Davis, 
225  Mass.  311,  114  N.  E.  309; 
Moran  v.  Moran,  143  Mich.  322,  5 
L.  R.  A.  (N.  S.)  323,  114  Am. 
St.  Rep.  648,  106  N.  W.  206;  Loos- 
ing V.  Loosing,  85  Neb.  66,  25  L. 
R.  A.  (N.  S.)  920,  122  N.  W.  707; 
In  re  Ithaca  Trust  Co..  220  N.  Y. 
437,  116  N.  E.  102;  Foster  v.  Lee, 
150  N.  C.  688,  64  S.  E.  761;  Evans 
V.  Smith,  166  Pa.  St.  625,  31  Atl. 
346;  Littlefield  v.  Mott,  14  R.  I. 
288;  In  re  Wood,  28  R.  I.  290, 
125  Am.  St.  Rep.  738,  67  Atl.  8; 
Sandford  v.  Sandford,  106  S.  C. 
304,  91  S.  E.  294;  Hawley  v. 
Watkins,  109  Va.  122,  63  S.  E.  560. 

38.  2  Jarman,  Wills  1564; 
Theobald,  Wills  (6th  Ed.),  633; 
Britton  v.  Thornton,  112  U.  S. 
526,  28  L.  Ed.  816;  Crane  v. 
Cowell.  2  Curtis,  U.  S.  178,  Fed. 
Cas.   No.   3353;      Chesebro   v.   Pal- 


mer, 68  Conn.  207,  36  Atl.  42; 
Jones  v.  Webb,  5  Del.  Ch.  132; 
Fifer  v.  Allen,  228  111.  507,  81  N. 
E.  1105;  Duering  v.  Brill,  127 
Md.  104,  96  Atl.  269;  Briggs  v. 
Shaw,  9  Allen  (Mass.)  516;  Sims 
V.  Conger,  39  Miss.  231,  77  Am. 
Dec.  671;  Whitney  v.  Whitney, 
45  N.  H.  311;  Dranow  v.  Sherry, 
80  N.  J.  Eq.  447,  85  Atl.  189;  Van- 
derzee  v.  Slingerland,  103  N.  Y. 
47,  57  Am.  Rep.  701,  8  N.  E.  247; 
Jackson's  Estate,  179  Pa.  St.  77, 
33  Atl.  156;  Durfee,  Petitioner, 
17  R.  I.  639,  24  Atl.  50;  Katzen- 
berger  v.  Weaver,  110  Tenn.  620, 
75  S.  W.  937;  Shepard's  Heirs  v. 
Shepard's  Estate,  60  Vt.  109,  14 
Atl.  536. 

39.  T'his  rule  of  construction 
does  not  apply  in  case  there  is 
any  other  time  indicated  in  the 
will  to  which  the  dying  can  be  re- 
ferred, as  for  instance  when  the 
gift  to  A.  is  preceded  by  the  gift 
of  a  life  estate  to  another.  Her- 
vey  V.  McLaughlin,  1  Price  264; 
Woolverton  v.  Johnson,  69  Kan. 
708,  77  Pac.  559;  Hammett  v. 
Hammett,  43  Md.  307;  Fowler  v. 
Ingersoll,  127  N.  Y.  472,  28  N.  E. 
471;  McLean  v.  McLean,  207  N. 
Y.  365,  101  N.  E.  178;  Theobald, 
Wills  (6th  Ed.)  634.  And  see 
cases  cited  ante  §  26,  note  3a. 
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time  bein^  named  or  indicated  in  the  will,  effect  is  given 
to  the  gift  over  as  conditioned  on  occurrence  of  the 
death  during  testator's  life,  rather  than  as  cutting  down 
A's  estate  to  an  estate  for  his  life."*"  Such  a  case  is  to 
be  distinguished  from  the  case  of  a  gift  to  A  for  life, 
followed  by  a  gift  over  "in  case  of  A's  death,"  in  which 
case  the  latter  gift  is  regarded  as  in  effect  one  ''upon 
A's  death, "^^  and  it  is  also  to  be  distinguished  from  a 
gift  in  general  terms  to  A,  followed  by  a  gift  to  an- 
other ''at"  or  "upon"  A's  death." - 

The  fact  that,  after  a  gift  to  A,  there  is  a  devise 
over  to  another  on  A's  death  without  issue  or  children, 
does  not  indicate  that  A  has  a  life  estate  only,  with  a 
remaiiider  implied  in  favor  of  his  issue  or  children.'*^ 
But  when  there  is  a  devise  over  on  the  first  taker's 
death  without  issue  and  also  a  devise  over  in  favor 
of  issue  if  he  leaves  issue,  the  first  devisee  has  been 
regarded  as  taking  a  life  estate  only."* 

In  spite  of  the  modem  statutes  dispensing  with 
words  of  inheritance  and  creating  a  presumption  of  an 
intention  to  give  an  estate  in  fee  simple,"^  a  gift  to  one 
until  marriage,  or  during  widowhood,  ordinarily  re- 
ceives'the  same  construction  as  at  common  law,  as  being 

40.  In  Ewing  v.  Winters,  34  617;  Lockney  v.  CarapbeU  (Mo.), 
W.  Va.  23,  11  S.  E.  718,  such  a  189  S.  W.  1174;  Howell  v.  Gif- 
rule  of  construction  was  repudi-  ford,  64  N.  J.  Eq.  180,  53  Atl. 
ated,  and  the  first  taker  was  held  1074;  Whitfield  v.  Garris,  134 
to  have  a  life  estate  only.  Any  N.  C.  24,  45  S.  E.  904;  Anderson 
such  rule  is  ignored  in  O'Connor  v.  United  States  Realty  Co.,  79 
V.  Rowland,  73  Ark.  422,  84  S.  W.  Ohio  St.  23,  51  L.  R.  A.  (N.  S.) 
472;  Bean  v.  Kenmuir,  86  Mo  477.  86  N.  E.  644;  In  re  Allis' 
666.  Will,  163  Wis.  452,  158  N.  W.  330, 

41.  Smart    v.    Clark,    3    Russ.  157  N.  W.  548. 

365;     Hollister  v.  Butterworth,  71  44.     King  v.  King,  215   111.   100, 

Conn.    57,    40    Atl.   1044;      Mullar-  74   N.    B.    89;      Campbell   v.   Cole, 

key  V.  Sullivan,  136  N.  Y.  227.  32  71    N.    .7.    Eq.    327,    64    Atl.    461; 

N.  E.  762;     see  post  §  137.  Stonebraker     v.     Zollickoffer,     52 

42.  Ante  at  note  36.  Md.  154,  36  Am.  Rep.  364;     In  re 

43.  Hill  V.  Terrell,  123  Ga.  49,  Sunderland's  Estate,  203  Pa.  155 
51  S.  E.  81;     McCallister  v.  Bethel,  52  Atl.  167. 

97  Ky.  1,  29  S.  W.  745;     Elkins  v.  45.     Ante  §  21. 

Thompson,  155  Ky.  91,  159  S.  W. 
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intended  to  create  a  life  estate  only,  determinable  on 
marriage.^®  But  if  words  of  inheritance  are  used,  or 
an  intention  to  create  an  estate  of  inheritance  otherwise 
appears,  the  donee  would  take  a  determinable  fee,  that 
is,  an  estate  in  favor  of  the  widow  and  her  heirs,  subject 
to  termination  on  her  remarriage,*^  or,  in  case  there  is 
a  limitation  over  upon  her  remarriage,  what  might  prop- 
erly be  described  as  an  estate  in  fee  simple,  subject 
to  defeasance  upon  that  event,*^ 

While  the  gift  of  a  power  of  disposition  to  one  to 
whom  the  property  has  been  devised  without  words  of 
limitation  has  been  regarded  as  sufficient  to  show  an 
intention  to  give  him  an  estate  in  fee  simple,*^  no  sudi 
effect  properly  follows  from  the  gift  of  a  power  to  one 
to  whom  a  life  estate  has  been  explicitly  given.  In 
other  words,  the  gift  of  a  power  of  disposition  does  not 
enlarge  an  estate  for  life  to  an  estate  in  fee  simple.^ ° 


46.  Estate  of  Reinhardt,  74  Cal. 
365,  16  Pac.  13;  Rose  v.  Hale,  185 
111.  378,  76  Am.  St.  Rep.  40,  56  N. 
E.  1073;  Cowman  v.  Glos,  255 
111.  377,  99  N.  E.  586;  Brunk  v. 
Brunk,  157  Iowa  51,  137  N.  W. 
1065;  Morgan  v.  Christian,  142 
Ky.  14,  133  S.  W.  982;  Nash  v. 
Simpson,  78  Me.  142,  3  Atl.  53; 
Fuller  V.  Wilbur,  170  Mass.  506, 
49  N.  E.  916;  Hale  v.  Neilson,  112 
Miss.  291,  72  So.  1011,  113  Miss. 
29,  73  So.  865;  Schminke  v.  Sin- 
clair, 100  Neb.  101,  158  N.  "W. 
458;  Dubois  v.  Van  Valen,  61  N. 
J.  Eq.  331,  48  Atl.  241;  In  re 
Brooks'  Wills,  125  N.  C.  136,  34 
S.  E.  265;  Patton  v.  Church,  168 
Pa.  St.  321,  31  Atl.  1079;  Joyce 
V.  Bode,  74  S.  C.  164,  54  S.  E.  239; 
Haring  v.  Shelton,  (Tex.  Civ. 
App.),  114  S.  W.  389. 

47.  Becker  v.  Becker,  206  111. 
53,  69  N.  E.  49;  Busby  v.  Busby, 
137  Iowa,  57,  114  N.  W.  559;  Har- 
ing V.  Shelton,  103  Tex.  10,  122  S. 
W.  13. 


48.  See  Cummings  v.  Lohr,  246 
111.  577,  92  N.  E.  970;      Staack  v. 

Detterding,    Iowa   ,    161 

N.  W.  44;  Huerkamp  v.  Huer- 
kamp,  145  Ky.  194,  140  S.  W.  182; 
Redding  v.  Rice,  171  Pa.  -St.  301, 
33  Atl.  330;  Squier  v.  Harvey,  16 
R.  I.  226,  14  Atl.  862. 

49.  Ante   §  21(b)    note  26. 

50.  Luscombe  v.  Fiutzelberg, 
162  Cal.  433,  123  Pac.  247;  Mans- 
field V.  Shelton,  67  Conn.  390,  52 
Am.  St.  Rep.  285,  35  Atl.  271;  Mel- 
ton V.  Camp,  121  Ga.  693,  49  S.  E. 
690;  Bergman  v.  Arnold,  242  111. 
218,  89  N.  E.  1000;  Wiley  v.  Gre- 
gory, 135  Ind.  647,  35  N.  E.  507; 
Podaril  v.  Clark,  118  Iowa,  264,  91 
N.  W.  1091;  Ernst  v.  Foster,  58 
Kan.  438,  49  Pac.  527;  Coats'  Ex'r 
V.  Louisville  &  N.  R.  Co.,  92  Ky. 
263,  17  S.  W.  564;  Stuart  v.  Wal- 
ker, 72  Me.  145,  39  Am.  Rep.  311; 
Brandan  v.  McCurley,  124  Md. 
243,  L.  R.  A.  1915C,  92  Atl.  540; 
Collins  V.  Wickwire,  162  Mass. 
143,  38  N.  E.  365;     Reed  v.  Reed, 
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Somewhat  singularly,  in  a  few  states,  a  contrary  view 
has  been  asserted,^"*^  provided  the  power  is  general  in 
character.s^*^  In  a  few  states  the  statute  gives  such  an 
effect  to  the  gift  of  a  power  to  the  one  who  is  otherwise 
the  donee  of  a  life  estate.^  ^'^ 


§  33.     Incidents    of    estate — Alienation    by    tenant. 

The  tenant,  unless  expressly  restrained,  may  convey  his 
life  interest,  or  may  create  a  lesser  estate  out  of  it,  but 
he  obviously  cannot  create  an  estate  which  will  extend 
beyond  the  measure  of  his  own  estate^  ^  in  the  absence  of 


194  Mass.  216,  80  N.  E.  219;  La- 
berteaux  v.  Gale,  196  Mich.  150, 
162  N.  W.  968;  Murdoch  v.  Mur- 
doch, 97  Miss.  690,  53  So.  684; 
Tisdale  v.  Prather,  210  Mo.  402. 
109  S.  W.  41;  Burleigh  v.  Clough, 
52  N.  H.  267,  13  Am.  Rep.  23; 
Parker  v.  Travers,  74  N.  J.  Eq. 
812,  71  Atl.  612;  Terry  v.  Wig- 
gins, 47  N.  Y.  512;  Chewning  v. 
Mason,  158  N.  C.  578,  39  L.  R.  A. 
(N.  S.)  805,  74  S.  E.  357;  Dodson 
V.  Ban,  60  Pa.  St.  492,  100  Am. 
Dec.  586;  Mooy  v.  Gallagher,  36 
R.  I.  405,  L.  R.  A.  1916C  1040, 
Ann.  Cas.  1916D  395,  90  Atl.  663; 
Thrall  v.  Spear,  63  Vt.  266,  22  Atl. 
414. 

51.  State  V.  Gaughan,  124  Ark. 
548,  187  S.  W.  918;  Ironside  v. 
Ironside,  150  Iowa  628,  130  N.  W. 
414;  Bradley  v.  Warren,  104  Me. 
423,  72  Atl.  173  (semble);  White 
V.  Grand  Rapids  &  I.  R.  Co.,  190 
Mich.  1,  155  N.  W.  719;  Scruggs 
V.  Mayberry,  135  Tenn.  586,  188  S. 
W.  207;  Rolley  v.  Rolley's  Ex'x 
109  Va.  449,  21  L.  R.  A.  (N.  S.) 
64,  63  S.  E.  988;  Milhollen's 
Adm'r  v.  Rice,  13  W.  Va.  510: 
Meyer  v.  Barnett,  60  W.  Va.  467, 
6  L.  R.  A.  (N.  S.)  1191,  116  Am. 
St.  Rep.  894,  56  S.  E.  206;  (But 
see   Stout  v.   Clifford,   70   W.   Va. 


178,  73  S.  E.  316).  In  Virginia 
this  rule  has  been  changed  by 
statute.  1  Minor,  Real  Prop.  § 
162. 

In  so  far  as  this  view  may  be 
based  on  the  analogy  of  cases  to 
the  effect  that  an  executory  limi- 
tation, by  which  it  is  sought  to 
divest  a  fee  simple,  is  invalid  if 
there  is  a  power  of  disposition  by 
which  such  limitation  may  be 
rendered  nugatory  (post  §  167) 
it  is  to  be  remarked  that  these 
cases  do  not  undertake  to  en- 
large a  life  estate,  but  merely 
prevent  the  divesting  of  the  es- 
tate in  fee  simple. 

51a.  McKnight  v.  McKnight, 
120  Tenn.  431,  115  S.  W.  134; 
Honaker  v.  Duff,  101  Va.  675,  683, 
44  S.  E.   900. 

51b.  See  Nabors  v.  Woolsey. 
174  Ala.  289,  56  So.  533;  Hershey 
V.  Meeker  County  Bank,  71  Minn. 
255,  73  N.  W.  769;  In  re  Moeh- 
ring,  154  N.  Y.  423,  48  N.  E.  818. 

52.  1  Cruise's  Dig.  tit.  3,  c.  1, 
§  32;  Challis,  Real  Prop.  73;  4 
Kent,  Comm.  74;  Stewart  v.  Clark, 
13  Mete.  (Mass.)  79;  Jackson  v. 
Van  Hoesen,  4  Cow.  (N.  Y.)  325; 
Miles  V.  Miles,  32  N.  H.  147,  64 
Am.  Dec.  362;  Criswell  v.  Grumb- 
ling, 107  Pa.  St.  408. 
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a  power  to  that  effect.^^  At  common  law,  the  estate  was 
forfeited  in  case  the  tenant  conveyed  an  estate  greater 
than  that  which  he  had,  by  feoffment,  with  livery  of  sei- 
sin, or  by  fine  or  recovery,  since  this  divested  the  seisin, 
and  turned  the  estate  of  the  rightful  owner  into  a  mere 
right  of  entry.^*  This  rule  had  no  application  to  con- 
veyances under  the  Statute  of  Uses,  since  these  conveyed 
only  what  the  grantor  had,"^^  and  it  has  no  application 
at  the  present  day;  a  conveyance  of  an  estate  greater 
than  that  which  the  grantor  has  passing  merely  that 
which  he  has,  this  sometimes  by  force  of  an  express 
statutory  provision. ^^ 

Lease  by  life  tenant.     Since  a  tenant  for  life 


cannot,  in  the  absence  of  an  express  power,  create  an 
estate  extending  beyond  the  measure  of  his  own  estate, 
it  follows  that  if  such  tenant  leases  for  a  term  of  years, 
and  the  life  estate  comes  to  an  end  by  reason  of  his 
death  or  of  that  of  the  cestui  que  vie,  the  interest  of  the 
lessee  also  comes  to  an  end,  and  he  cannot  retain  the 
possession  against  the  reversioner  or  remaindermen.^^* 

53.  Post  Chapter  X.  Sharswood  &   B.   Lead.   Cas.   Real 

54.  Lltt.  §§  415,  416;  2  Prop.  212;  8  &  9  Vict.  c.  106,  § 
Blackst.   Comm.    274.  4    (Anno.   1845). 

55.  1  Cruise's  Dig.  tit.  3,  c.  1,  56a.  Brudnell  v.  Roberts,  2 
§  36;  4  Cruise's  Dig.  tit.  32,  c.  Wils.  143;  Horsey's  Lessee  v. 
10.  §  32;  4  Kent,  Oomm.  84;  Horsey,  4  Har.  (Del.)  517;  John- 
Jackson  V.  Mancius,  2  Wend.  (N.  son  v.  Grantham,  104  Ga.  558,  30 
Y.)   357.  S.    E.    781;      Hoagland    v.    Crum, 

56.  See  Dallas  Compress  Co.  v.  113  111.  365,  55  Am.  Rep.  424; 
Smith,  190  Ala.  423,  67  So.  289;  Prout  v.  Hoy  Oil  Co.,  263  111.  54, 
Howard  v.  Henderson,  142  Ga.  1,  105  N.  E.  26;  Carman  v.  Mosler, 
82  S.  E.  292;  Quimby  v.  Dill,  40  105  Iowa,  367,  75  N.  W.  323; 
Me.  528;  Hurd  v.  Gushing,  7  Pick.  Avey  v.  Hogencamp,  172  Ky.  675, 
(Mass.)  169;  Jeffers  v.  Sydnam,  189  S.  W.  917;  Page  v.  Wight,  14 
129  Mich.  440,  89  N.  W.  42;  Foote  Allen  (Mass.)  182;  Harrington 
V.  Sanders,  72  Mo.  616;  Bell  v.  v.  Sheldon,  196  Mich.  388,  163  N. 
Twilight,  22  N.  H.  500;  Middle-  W.  64;  Guthmann  v.  Vallery,  51 
ton  V.  Dougherty,  46  N.  J.  L.  350;  Neb.  824,  66  Am.  St.  Rep.  475,  71 
Carpenter  v.  Denoon,  29  Ohio  St  N.  W.  734;  Coakley  v.  Chamber- 
379;  McCorry  v.  King's  Heirs,  3  lain,  8  Abb.  Prac.  N.  S.  (N.  Y.)  37, 
Humph.  (Tenn.)  267,  39  Am.  Dec.  31  N.  Y.  Super.  Ct.  676;  Noble  v. 
165;  1  Stimson's  Am.  St.  Law  §  Tyler,  61  Ohio  St.  432,  48  L.  R. 
1402  (B);     4  Kent,  Comm.  83;   1  A.   735,   56   N.   E.   191;      Standard 
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Even  tliou^s^li  the  reversioner  or  remaindennan  de- 
sires to  continue  or  to  revive  the  lease  made  by  the  life 
tenant,  he  cannot  do  so,  since  he  is  not  in  privity  with 
the  latter/*^''  If  he  desires  the  person  holding  under  the 
life  tenant's  lease  to  continue  to  hold  possession,  with 
himself  as  landlord,  the  only  course  open  to  him  is  to 
make  a  new  lease  to  such  person.  If  he  merely  grants  per- 
mission to  such  person  to  retain  possession,  the  latter 
becomes  primarily  his  tenant  at  will,^***^  while  the  pay- 
ment by  the  latter  to  such  remaindennan  or  reversioner 
of  a  periodic  rent  would  be  evidence  to  support  a  find- 
ing of  the  creation  of  a  periodic  tenancy. ^^'' 

Liability  for  debts.    The  liability  of  the  estate 


to  be  sold  for  the  tenant's  debts  is  the  same  as  exists 
in  the  case  of  a  fee  simple,  unless  there  is  some  statu- 
tory limitation  on  this  liability.-'^' 

Right  to  use  and  profits.    A  tenant  for  life  has 


a  right  to  all  the  ordinary  uses  and  profits  of  the  land, 
but  he  cannot  do  or  suffer  any  act  calculated  to  injure 
the  inheritance,  that  is,  the  interest  of  the  person  who 
owns  the  remainder  or  reversion;  such  injur}',  known 
as  "waste,"  being  ground  for  the  recovery  of  damages, 
or  the  interposition  of  a  court  of  equity.  Since  the 
principles  applicable  in  determining  questions  of  waste 

Metallic  Paint  Co.  v.  Prince  Mfg  to    its    execution,    or    ratifying    it 

Co.,  133  Pa.  St.  474,  19  Atl.   411,  before  the  life  tenant's  death. 
Collins  T.   Crownover    (Tenn.   Ch.  5Gc.     Post    §    60. 

App.),  57  S.  W.  357.  56d.     Doe    d.    Tucker   v.    Morse 

56b.     Co.   Litt.   341b;      Miller  v.  1  Barn  &  Adol.  365;     Doe  d.  Pen- 

Manwaring,  Cro.  Car.  397;     Jones  nington  v.  Taniere,  12  Q.  B.  998; 

V.   Verney,   Willes,   169;      Ludford  Doe  d.   Martin  v.  Watts,   7   Term 

V.  Barber,  1  Term  R.  95;   Doe  d.  R.  83. 
Simpson  v.  Butcher,  1  Doug.  50.  57.     Boseman  v.  Bishop,  94  Ga. 

A  contrary  assumption  appear?  459,    20    S.    E.    11;      Thompson    v. 

to    be    made    in    Lake    Erie    Gas.  Murphy.   10   Ind.   App.   464;      Mc- 

Coal  &  Coke  Co.  v.  Patterson,  184  Cormick  Harvesting  Mach.  Co.  v. 

Pa.   St.   364,   39  Atl.   68.     In    Mat-  Gates,  75  Iowa  343,  39  N.  W.  657; 

lack  V.  Kline   (Mo.   App.),  190  S  Anderson    v.     Briscoe,     12     Bush 

W.   408,   it  is   in   effect  said   that  (Ky.)    344;     McClure  v.  Melendy, 

the  remainderman   can  make  the  44  N.  H.  469. 
lease  his  own  lease  by  assenting 
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apply  in  connection  with  other  estates,  as  well  as  those 
for  life,  discussion  of  waste  will  be  reserved  for  an- 
other part  of  this  work.^^ 

Emblements.  On  the  termination  of  a  life  es- 
tate by  the  death  of  the  tenant,  or  by  any  other  event, 
the  time  of  the  occurrence  of  which  could  not  have  been 
foreseen,  the  tenant  or  his  representative  is  entitled  to 
reap  crops,  previously  sown  by  him,  of  such  products 
as  are  the  result  of  annual  planting  and  labor.  This 
right  of  ''emblements"  exists  whenever  the  estate  for 
life  is  terminated  by  the  act  of  God  or  the  act  of  the  law, 
and  not  when  it  is  terminated  by  the  voluntary  act  of 
the  tenant  himself. ^^ 

Repairs  and  improvements.     A  tenant  for  life 

must,  according  to  some  decisions,  make,  at  his  own  ex- 
pense, such  ordinary  repairs  as  are  necessary  to  pre- 
vent the  structures  on  the  land  from  passing  into  a 
state  of  dilapidation;  neglect  to  make  such  repairs 
being  regarded  as  "permissive  waste. "^*^  He  is  under 
no  obligation  to  make  improvements,  and  if  he  does  so 
he  cannot,  apart  from  statute  at  least,  demand  that  the 
owner  of  the  inheritance  pay  any  part  of  the  cost  there- 
of.^^    But  he  may,  it  seems,  complete  improvements  be- 

58.  Post   §§   279-292.  St.   Paul  Trust  Co.  v.  Mintzer,  65 

59.  Co.  Litt.  55b;  2  Blackst.  Minn.  124,  2-2  L.  R.  A.  756,  60 
Comm.  122;  4  Kent,  Comm.  73.  Am.  St.  Rep.  444,  67  N.  W.  657; 
See,  for  a  further  consideration  Wilson  v.  Edmonds,  24  N.  H.  517, 
of  the  law  of  emblements,  post  §  545;  Kearney  v.  Kearney,  17  N. 
263.  J.  Bq.   59,  aff'd   17  N.   J.  Eq.   504; 

60.  Hooker  v.  Goodwin,  91  In  re  Steele,  19  N.  J.  Eq.  120; 
Conn.  463,  Ann.  Cas.  1918D  1159,  Perrine's  Ex'rs  v.  Newell,  62  N. 
99  Atl.  1059;  Stansbury  v.  Ingle-  J.  Eq.'  14,  49  Atl.  724;  Thurston 
hart,  9  Mackey  (20  D.  C.)  134,  19  v.  Thurston,  6  R.  I.  296;  Ballen- 
Wash.  Law  Rep.  594,  Appeal  dis-  tine  v.  Spear,  2  Baxt.  (Tenn.)  269; 
missed  151  U.  S.  68,  38  L.  Ed.  76;  Brough  v.  Higgins,  2  Grat.  (Va.) 
Kline  v.  Bowling,  176  Ind.  521,  96  408;  Stahl  v.  Schwartz,  81  Wash. 
N.  E.  579;  Shelangowski  v  273,  142  Pac.  651  (dictum);  Ni- 
Schrack,  162  Iowa  176,  143  N.  W.  land  v.  Niland,  154  Wis.  514,  Ann. 
1081;  Prescott  v.  Grimes,  143  Cas.  1915B  1127,  143  N.  W.  170. 
Ky.  161,  33  L.  R.  A.  (N.  S.)  669,  61.  Taylor  v.  Kemp,  86  Ga.  181, 
136  S.  W.  206;  Smith  v.  Blind-  12  S.  E.  296;  Hagan  v.  Varney, 
bury,  66  Mich.  319,  33  N.  W.  391;  147  111.  281,  35  N.  E.  219;     Kline 
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gun  by  the  donor  of  the  estate,  and  demand  contribu- 
tion therefor.«2  And,  in  some  states  he  has  been  re- 
garded as  entitled  to  compensation  under  the  bettennent 
or  occupying  claimants'  act,  if  he  makes  the  improve- 
ments in  the  belief  that  lie  has  title  in  fee  simple;  the 
fact  that  he  has  a  life  estate  not  affecting  his  rights  to 
compensation  under  the  statute,^^  though  in  others  a 
different  construction  has  been  placed  on  such  act,  by 
reason  of  the  fact  that  the  holding  of  a  life  tenant  is 
not  adverse  to  the  remainderman.^^ 

Incumbrances   and  taxes.     The   life   tenant   is 


usually  bound  to  pay  the  interest  on  incumbrances  on 
the  prop-erty,  but  is  under  no  obligation  to  pay  any  part 


V.  Bowling,  176  Ind.  521,  96  N.  E. 
579;  Shelangowski  v.  Schrack, 
162  Iowa  176,  143  N.  W.  1081; 
Stovall  V.  Mayhew,  173  Ky.  212, 
190  S.  W.  675;  Weber  v.  Laumau, 
91  Md.  90,  45  Atl.  870;  Sohier  v. 
Eldridge,  103  Mass.  345;  Stroh  v. 
O'Hearn,  176  Mich.  164,  142  N.  W. 
865;  Stewart  v.  Matheny,  66  Miss. 
21,  14  Am.  St.  Rep.  538,  5  So.  387; 
Missouri  Central  Building  &  Loan 
Ass'n  V.  Eveler,  237  Mo.  679,  Ann. 
Cas.  1913A  486,  141  S.  W.  877; 
Moore  v.  Simonson,  27  Ore.  117, 
39  Pac.  1105;  Datesman's  Ap- 
peal, 127  Pa.  St.  348,  17  Atl.  1086. 
1100;  Trimmier  v.  Darden,  61  S. 
C.  220,  39  S.  E.  373;  Stahl  v. 
Schwartz,  81  Wash.  293,  142  Pac. 
651. 

But  one  who  was  sole  tenant  for 
life,  being  also  a  cotenant  with 
others  as  regards  the  estate  in  re 
mainder,  has  been  allowed  com 
pensation  for  improvements  in  a 
proceeding  for  partition.  Kill- 
mer  v.  Wuchner,  79  Iowa  722,  8 
L.  R.  A.  289,  18  Am.  St.  Rep.  392, 
45,  N.  W.  299;  Broyles  v.  Wad- 
del,  11  Heisk.  (Tenn.)  32. 

And   when  the  life  tenant   was 


an  infant,  and  the  income  was  by 
order  of  court  invested  in  im- 
provements, the  cost  thereof  was 
apportioned  between  the  life  ten- 
ant and  the  remainderman.  Gray's 
Adm'x  V.  McConnell,  144  Ky.  603: 
139  S.  W.   838. 

62.  Sohier  v.  Eldredge,  103 
Mass.  345;  Corbett  v.  Laurens,  5 
Rich.  Eq.  (S.  C.)  301,  316;  Broyles 
V.  Waddel,  11  Heisk.  (Tenn.)  32; 
Weber  v.  Lauman,  91  Md.  90,  45 
Atl.  870. 

63.  Fee  v.  Cowdry,  45  Ark.  410, 
55  Am.  Rep.  560;  Plimpton  v. 
Plimpton,  12  Cush.    (Mass.)    458. 

Compare  Elam  v.  Parkhill,  60 
Tex.   581. 

64.  Smalley  v.  Isaacson,  40 
Minn.  450,  42  N.  W.  352;  Merritt 
v.  Scott,  81  N.  C.  385;  Deanes  v. 
Whitfield,  107  Miss.  273,  65  So. 
246;"  Falck  v.  Marsh,  88  Wis.  680, 
61  N.  W.  287. 

But  even  these  courts  concede 
that  a  tenant  j}ur  autre  vie  wrong 
fully  holding  over,  who  makes 
improvements,  might  be  entitled 
under  the  act.  See  cases  supra 
and  Barrett  v.  Stradl,  73  Wis.  385. 
9  Am.  St.  Rep.  795.  41  N.  W.  439. 
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of  the  principal,  and  if  he  does  so  he  may  claim  con- 
tribution from  the  owner  of  the  remainder  or  reversion. ^^ 
The  life  tenant  is  ordinarily  under  an  obligation  to 
pay  the  taxes  as  they  accrue  from  year  to  year/'^  to 
the  extent,  at  least  of  the  income  which  he  receives 
from  the  property.^'  Being  thus  under  an  obligation  to 
pay  taxes,  he  cannot  acquire  a  tax  title  based  on  his 
failure  to  pay  them,  and  assert  it  as  against  the  re- 
remainderman.^^ 


65.  Todd's  Ex'r  v.  First  Nat 
Bank,  173  Ky.  60,  190  S.  W.  468; 
Wheeler  v.  Addison,  54  Md.  41; 
Plympton  v.  Boston  Dispensary 
106  Mass.  544;  Bowen  v.  Brogan, 
119  Mich.  218,  75  Am.  St.  Rep. 
387,  77  N.  W.  942;  Whitney  v. 
Salter,  36  Minn.  103,  1  Am.  St 
Rep.  656,  30  N.  W.  755;  Callicott 
V.  Parks,  58  Miss.  528;  Tindall  v 
Peterson,  71  Neb.  160,  8  Ann.  Cas. 
721,  99  N.  W.  659,  98  N.  W.  688; 
Donovan  v.  Smith  (N.  J.  Ch.),  88 
Atl.  167;  Cogswell  v.  Cogswell,  2 
Edw.  Ch.  (N.  Y.)  231;  Chamber- 
lin  V.  Gleason,  163  N.  Y.  214,  57  N. 
E.  487;  Jones  v.  Sherrard,  22  N. 
C.  (2  Dev.  &  B.  Eq.)  179;  Hunt 
V.  Watkins,  1  Humph.  (Tenn.) 
498;  1  Story,  Eq.  Jur.  §  487;  4 
Kent,  Comm.  74.  Aliter  if  the 
creator  of  the  estate  provided 
some  other  method  for  payment. 
Fuller  V.  DevoUd,  144  Mo.  App 
93,  128  S.  W.  1011;  Kincheloe  v. 
Gibson's  Ex'x,  115  Va.  119,  78  S 
E.  603. 

66.  Magness  v.  Harris,  80  Ark. 
583,  98  S.  W.  362;  Hagan  v.  Var- 
ney,  147  111.  281,  35  N.  E.  219; 
Clark    V.    Middlesworth,    82    Ind. 

240;     Gates  v.   Wirth,   Iowa 

,  163  N.  W.  215;     Johnson  v. 

Smith,  5  Bush.  (Ky.)  102;  Stet- 
son V.  Day,  51  Me.  434;  Roche 
V.  Waters,  72  Md.  264,  7  L.  R.  A. 


533,  19  Atl.  535;  Jenks  v.  Horton, 
96  Mich.  13,  55  N.  W.  372;  Bone 
V.  Tyrrell,  113  Mo.  175,  20  S.  W. 
796;  King  v.  Boettcher,  96  Neb. 
319,  147  N.  W.  836;  In  re  Mor- 
ton's Estate,  74  N.  J.  Eq.  797,  70 
Atl.  680;  Deraismes  v.  Deraismes, 
72  N.  Y.  154;  Smith  v.  Miller, 
158  N.  C.  98,  73  S.  E.  118;  Aber- 
nethy  v.  Orton,  42  Ore.  437,  95 
Am.  St.  Rep.  774,  71  Pac.  327; 
Phelan  v.   Boylan,   25  Wis.   679. 

As  to  the  personal  liability  of 
the  life  tenant  to  the  remainder 
man  by  reason  of  the  former's 
failure  to  pay  taxes,  see  post  § 
279. 

That  the  mortgagee  of  the  life 
tenant,  if  in  possession,  cannot 
purchase  at  tax  sale,  see  Wiswell 
V.  Simmons,  77  Kan.  622,  95  Pac. 
407. 

67.  Clark  v.  Middlesworth,  82 
Ind.  240;  Murch  v.  J.  O.  Smith 
Mfg.  Co.,  47  N.  J.  Eq.  193,  20  Atl. 
213;  In  re  Morton's  Estate,  74 
N.  J.  Eq.  797,  70  Atl.  680;  Aber- 
nethy  v.  Orton,  42  Ore.  437,  95  Am. 
St.  Rep.  774,  71  Pac.  327;  Shef- 
field V.  Cooke,  39  R.  I.  217,  Ann. 
Cas.  1918E  961,  98  Atl.  161;  See 
Editorial  note,  16  Columbia  Law 
Rev.  at  p.  597. 

68.  Pruitt  V.  Holly  73  Ala 
369;  Alleman  v.  Kelgore,  52 
Iowa  38,  2  N.  W.  612;     Menger  v. 
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Municipal  assessments  for  improvements  of  a  per- 
manent or  quasi  permanent  character  are  to  be  ap- 
portioned upon  an  equitable  basis  between  the  life 
tenant  and  remainderman,''^  though  if  for  improvements 
so  temporary  in  character  that  they  will  probably  not 
outlast  the  life  tenant's  life,  they  must  be  borne  by  him 
alone. "^ 

Since  in  the  case  of  an  encumbrance,  the  tenant  for 
life  is  liable  for  the  interest  during  his  life,  and  for  that 
alone,  it  follows  that,  if  the  incumbrance  is  paid  off, 
or  is  to  be  paid  off,  during  his  life,  he  is  liable  for  such 
portion  of  the  payment  as  is  represented  by  the  present 
worth  of  an  annuity,  equal  to  the  annual  interest,  com- 
puted with  reference  to  the  probable  duration  of  the 
life,  having  regard  not  only  to  his  age  but  also  to  his 
health  and  habits,  using  mortality  tables  to  assist  in 
the  computation,  while  for  the  balance  the  remainder- 
man is  liable/^     And  a  like  rule  is  applicable  in  con- 


Carruthers,  57  Kan.  425,  46  Pac. 
712;  Varney  v.  Stevens,  22  Me. 
331;  Solis  v.  Williams,  205  Mass. 
350,  91  N.  E.  148;  Deireese  v. 
Lakek,  109  Mich.  415,  63  Am.  St. 
Rep.  584,  67  N.  W.  505,  32  L.  R. 
A.  744:  Mansfield  v.  Neff,  43  Utah 
258,  134  Pac.   1160. 

That  the  life  tenant's  wife  can- 
not do  so,  see  Boon  v.  Root,  137 
Wis.  451,  119  N.  W.  121;  Whit- 
field V.  Miles,  101  Miss.  734,  58 
So.   8. 

69.  Ure  v.  Ure,  223  111.  454,  114 
Am.  St.  Rep.  336,  79  N.  E.  153; 
Kline  v.  Bowling,  176  Ind.  521,  96 
N.  E.  579;  Plyrapton  v.  Boston 
Dispensary,  106  Mass.  544,  547; 
Reyburn  v.  Wallace,  93  Mo.  326,  3 
S.  W.  482;  Outcalt  v.  Appleby,  36 
N.  J.  Eq.  73,  80  (compare  Per- 
rine's  Ex'rs  v.  Newell,  62  N.  J. 
Bq.  14,  49  Atl.  724);  Thomas  v. 
Evans,  105  N.  Y.  601,  59  Am. 
Rep.  519,  12  N.  E.  571;     Moore  v. 


Simonson,  27  Ore.  117,  39  Pac. 
1105;  Rhode  Island  Hospital 
Trust  Co.  V.  Babbitt,  22  R.  I.  113, 
46  Atl.  403;  Stahl  v.  Schwartz, 
81  Wash.  293.  142  Pac.  651;  see 
post  note  72. 

70.  Troy  v.  Protestant  Epis- 
copal Church,  174  Ala.  380,  Ann. 
Cas.  1914B  815,  56  So.  982;  Hus- 
ton V.  Tribbetts,  171  111.  547,  62 
Am.  St.  Rep.  275,  49  N.  E.  711; 
Reyburn  v.  Wallace,  93  Mo.  326, 
3  S.  W.  482;  Hitner  v.  Ege,  23 
Pa.  St.  305;  See  Delker  v.  City 
of  Owensboro,  30  Ky.  L.  Rep.  440. 
98  S.  W.   1031. 

In  Hackworth  v.  Louisville  Ar- 
tificial Stone  Co.,  106  Ky.  234,  50 
S.  W.  33,  the  expense  of  laying 
a  new  sidewalk,  although  under 
orders  from  the  city,  was  regard- 
ed as  for  an  ordinary  repair,  to 
be  paid  entirely  by  the  life  ten- 
ant. 

71.     1  Story,  Eq.  §  487;     4  Kent, 
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nection  with  the  payment  of  a  municipal  assessment  for 
a  permanent  improvement,  this  being  in  effect  an  in- 
cumbrance on  the  property."^^ 

In  case  of  the  voluntary  sale  of  the  property,  in- 
volving the  immediate  realization  of  the  purchase  price, 
a  rule  analogous  to  that  above  referred  to  has  been  ap- 
plied, the  tenant  for  life  receiving  the  present  value  of 
the  various  interest  payments  which  he  might  have  been 
expected  to  make,'^''  though  another  method  of  ap- 
portionment is  sometimes  availed  of,  by  which  the  life 
tenant  is  given  the  interest  during  his  life  on  the  fund 
realized,  and  the  remainderman  the  principal  on  the  life 
tenant's  deaths* 

In  case  of  the  enforcement  of  an  encumbrance  on  the 
property  by  reason  of  a  default  on  the  part  of  the  life 
tenant,  in  the  payment  of  interest  or  otherwise,  he  can- 
not, it  has  been  held,  be  the  purchaser  at  the  foreclosure 
sale"^^  and  apart  from  any  question  of  default  on  his 
part,  it  has  been  considered  that  there  is,  between  life 


Comm.  75;  Abney  v.  Abney,  182 
Ala.  213,  62  So.  64;  Van  Vronker 
V.  Eastman,  7  Mete.  (Mass.)  157; 
Fuller  V.  Devolld,  144  Mo.  App. 
93,  128  S.  W.  1011;  Peck  v.  Glass, 
6  How.  (Miss.)  195;  Draper  v 
Clayton,  87  Neb.  443,  29  L.  R.  A. 
(N.  S.)  153,  127  N.  W.  369; 
Swaine  v.  Perine,  5  Johns.  Ch.  (N. 
Y.)  482,  9  Am.  Dec.  318;  McAr- 
thur  V.  Franklin,  16  Ohio  St.  193; 
See  Jones  v.  Gilbert,  135  111.  27, 
25  N.  E.  566;  Donovan  v.  Smith 
(N.  J.  Ch.),  88  Atl.   167. 

It  was  decided  by  Story,  J.,  that 
the  duration  of  the  life  estate 
should  be  determined  by  such  a 
calculation  based  upon  probabili- 
ties, even  though  its  actual  dura- 
tion be  determined  by  the  death 
of  the  life  tenant  before  the  mak- 
ing of  the  apportionment.  Fos- 
ter V.  Hilliard,  1  Story,  77,  Fed. 
Cas.  No.   4,972.     Contra,  Gunning 


V.  Carman,  3  Redf.    (N.  Y.)    69. 

72.  Kline  v.  Dowling,  176  Ind. 
521,  96  N.  E.  579;  Chamberlin  v. 
Gleason,  163  N.  Y.  214,  57  N.  E. 
487;  Plympton  v.  Boston  Dispen- 
sary, 106  Mass.  544;  Moore  v. 
Simonson,  27  Ore.  117,  39  Pac. 
1105;  Sheffield  v.  Cooke,  39  R.  I. 
217,  Ann.  Cas.  1918E  961,  98  Atl. 
161;  See  Cairns  v.  Chabert,  3 
Edw.  Ch.   (N.  Y.)   312. 

73.  Foster  v.  Hilliard,  1  Story 
77,  Fed.  Cas.  No.  4,972.  See  Ken- 
iston  V.  Gorrell,  74  N.  H.  53,  64 
Atl.  1101. 

74.  See  Datesman's  Appeal, 
127  Pa.  St.  348,  17  Atl.  1086,  1100; 
Blakley  v.  Marshall,  174  Pa.  St. 
425,  U  Atl.  564;  1  Story,  Eq.  Jur. 
§  487. 

75.  Werner  v.  Dolan,  106  Iowa 
355,  76  N.  W.  724;  Bowen  v.  Bro- 
gan,  119  Mich.  218,  75,  Am.  St. 
Rep.  38,  77  N.  W.  942;     Lewis  v. 
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tenant  and  remainderman,  such  a  relation  of  confidence 
that  if  the  life  tenant  purchases  at  foreclosure  sale,  or 
otherwise  acquires  a  paramount  title,  the  remainderman 
is  entitled,  upon  contributing  to  the  purchase  price,  to 
share  in  the  benefit  of  the  purchase.'^ 

§  34.  Merger.  At  common  law,  whenever  ''a  great- 
er estate  and  a  less  coincide  and  meet  in  one  and  the 
same  person,  without  any  intermediate  estate,  the  less  is 
immediately  annihilated,  or,  in  the  law  phrase,  it  is  said 
to  be  'merged,'  that  is,  sunk  or  drowned  in  the 
greater. "^^  The  doctrine  of  merger  has  been  said  to 
have  its  probable  origin  in  the  rule  that  no  one  can  at 
the  same  time  be  lord  and  tenant,  or  in  the  inconsistency 
involved  in  allowing  a  person  to  have  two  distinct  estates 
in  point  of  fact,  while  one  of  these  estates  includes,  at 
least  in  legal  intendment,  the  time  of  both  these  estates.''^ 
The  latter  consideration  would  appear  to  be  that  more 
generally  applicable,  and  the  inexpediency,  or  at  least 
inutility,  in  the  ordinary  case,  of  recognizing  a  lesser 
estate  as  still  existent  in  one  who  has  the  same  right 

Wright,  148  Mich.  290,  111  N.  W.  N.  W.  244;  Keller  v.  Fenske,  123 
751;  Jefferson  v.  Bangs,  197  N.  Wis.  435,  101  N.  W.  378,  1055. 
Y.  35,  134  Am.  St.  Rep.  856,  90  N.  In  Griffith  v.  Owen  (1907),  1 
B.  109;  Contra,  Fidelity  Ins.,  Ch.  195,  it  was  decided  that  the 
Trust  &  Safe-Deposit  Co.  v.  Diety,  husband  of  the  life  tenant  pur 
132  Pa.  St.  36,  18  Atl.  1090.  chasing  the  property  at  fore- 
76.  Abney  v.  Abney,  182  Ala.  closure  held  it  for  the  benefit  of 
213,  62  So.  64;  Nineteenth  &  Jef<  the  remaindermen.  In  a  suggestive 
ferson  St.  Presbyterian  Church  v.  note  upon  this  case,  it  was  con- 
Fithian,  16  Ky.  L.  Rep.  581,  29  tended,  in  20  Harv.  Law  Rev.  ai 
S.  W.  143;  Stroh  v.  O'Hearn,  176  p.  6S9,  that  the  doctrine  is  er- 
Mich.  164,  142  N.  W.  865;  Whit-  roneous  as  being  based  on  the 
ney  v.  Salter,  36  Minn.  103,  1  Am.  assumption  of  a  relation  of  con- 
st. Rep.  656,  30  N:  W.  755;  Up-  fidence  between  life  tenant  and 
ton  V.  Merriman,  116  Minn.  358,  remainderman  which  is  ordinarily 
Ann   Cas.    1913B    491,    133    N.    W.  non-existent. 

977;     Cockrill  v.  Hutchinson,  135  77.     2  Blackst.  Comm.  177.     See 

Mo.    67,    58   Am.    St.   Rep.   564,   36  also  4  Kent's  Comm.  99. 

S.  W.  375;     Morrison  v.  Roehl,  215  78.     3     Preston,     Conveyancing, 

Mo.  545,  114  S.  W.  981;     Melms  v.  15. 
Pabst  Brewing  Co.,  93  Wis.  140,  66 
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of  possssion  and  control  by  reason  of  his  having  a 
greater  estate  in  the  land,  is  sufficiently  apparent. 

The  estate  which  is  merged,  and  as  a  result  of  the 
merger  disappears,  is  necessarily  an  estate  no  greater  in 
quantum  than  the  estate  in  which  it  is  merged.'^'^  And 
consequently,  while  an  estate  for  years  may  merge  in  an 
estate  in  fee  simple  or  for  life,**"  and  an  estate  for  life 
may  merge  in  an  estate  in  fee  simple,^ ^  an  estate  in 
fee  simple  cannot  merge  in  an  estate  for  life,  nor  can 
a  life  estate  merge  in  an  estate  for  years.^^  Since,  as 
before  stated,  an  estate  pur  aider  vie  is  considered  a  less 
estate  than  an  estate  for  one's  own  life,  the  former  may 
merge  in  the  latter,  but  not  the  latter  in  the  former.^^' 

A  merger  may  take  place  as  to  a  portion  of  a  tract 
of  land  when  one  of  the  estates  extends  to  the  whole 
tract  while  the  other  extends  to  that  portion  only.^''  It 
may  also  take  place  as  to  an  undivided  share  of  land 
by  reason  of  the  acquisition  by  one  person  of  a  greater 
and  a  less  estate  in  that  particular  share^^  or  by  his  ac- 

79.  3  Preston,  Conveyancing  of  years  is  conceded.  See  post  § 
166  et  seq.  173.     If  A,   having   an   estate   for 

80.  3  Preston,  Conveyancing,  ninety-nine  years,  can  create  an 
219.     See  post  §  59(e).  estate   for  life   in  favor  of  B.,   it 

81.  Harrison  v.  Moore,  64  Conn.  would  seem  reasonable  that  the 
344,  30  Atl.  55;  Wilder  v.  Hoi-  estate  for  life  should  merge 
land,  102  Ga.  44,  29  S.  E.  134;  in  case  the  estates  subsequently 
Field   V.   Peeples,   180   111.   376,   54  become  vested  in  one  person. 

N.  E.  304;     Allen  v.  Anderson,  44  83.     3     Preston,     Conveyancing 

Ind.   395;      Fox  v.  Long,  8   Bush.  225;     Boykin  v.  Ancrum,  28  S.  C. 

(Ky.)    551;      Cary   v.   Warner,    63  486,  13  Am.  St.  Rep.  698,  6  S.  E. 

Me.  571;     Pynchon  v.  Stearns,  11  305. 

Mete.    (Mass.)    304,    45    Am.    Dec.  84.     Badeley  v.  Vigurs,  4  El.  & 

207;     Webster  v.  Oilman,  1  Story  Bl.  71;     Higgins  v.  California  Pe- 

(U.  S.)   499,  Fed.  Cas.  No.  17,335.  troleum    &    Asphalt    Co.,    109    Cal. 

82.  While  this  is  the  doctrine  304,  41  Pac.  1087;  Nellis  v.  Lath- 
of  the  common  law,  that  a  life  rop,  22  Wend.  (N.  Y.)  121,  34  Am. 
estate  cannot  merge  in  an   estate  Dec.  285. 

for  years,  it  may  be  questioned  85.  Harrison  v.  Moore,  64  Conn, 
whether  it  would  be  recognized  344,  30  Atl.  55;  Fox  v.  Long,  8 
as  absolutely  controlling  at  the  Bush.  (Ky.)  551;  Clark  v.  Par- 
present  day,  in  any  jurisdiction  sons,  69  N.  H.  147,  76  Am.  St.  Rep. 
In  which  the  possibility  of  creat-  157,  39  Atl.  898;  Allen  v.  Ander- 
ing  an  estate  for  life  out  of  a  term  son,   44   Ind.   395;      Preston,   Con- 
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quisition  of  an  estate  in  severalty,  and  also  of  a  groater 
or  less  estate  in  an  undivided  share  in  the  same  land."^* 

The  estate  which  is  merged,  and  as  a  result  of  the 
merger  disappears,  is  always  a  particular  estate,  while 
the  estate  in  which  it  is  merged  is  the  estate  in  reversion 
or  remainder  thereon,  this  becoming,  by  reason  of  the 
merger,  an  estate  in  possession,  if  there  is  no  other 
particular  estate  to  postpone  the  possession.  There  is 
no  change,  by  reason  of  the  merger,  in  the  quantum  of 
the  estate  which  has  thus  absorbed  the  other  estate.*'" 

It  is  stated,  as  one  of  the  conditions  of  merger,  that 
the  one  estate  must  be  immediately  expectant  on  the 
other  or,  as  the  same  idea  is  otherwise  expressed,  there 
must  be  no  intervening  estate.**^  This  means  merely  that 
in  order  that  estate  A  may  be  merged  in  estate  B.,  es- 
tate A  must  be  the  particular  estate  which  gives  to 
estate  B  its  reversionary  or  remainder  character,  as 
depriving  it  of  the  right  of  immediate  possession.  As  a 
result  of  this  requirement,  if  a  devise  is  made  to  A  for 
life,  and  after  A 's  death  to  B  for  life,  and  after  B's  death 
to  C  in  fee  simple,  no  merger  would  occur  upon  the  es- 
tates of  A  and  C  passing  into  the  same  hands.^^  And  so 
if  a  subtenant  for  years  acquires  the  original  reversion 
in  fee  simple,  there  is  no  merger.^^  Nor  is  there 
any  merger  when  the  lessee,  having  made  a  sub- 
lease, makes  a  concurrent  lease  to  his  own  lessor  for 
the  term  of  the  sublease.^"  There  is  authority  how- 
ever to  the  effect  that  an  interposed  estate  for  years 
will  not  prevent  the  merger  of  a  freehold  estate  in  an- 
other freehold  estate,  for  some  purposes  at  least,^^  and  a 

veyancing,      89;        ChaHis,     Real  Kent's  Coram.   99. 

Prop,     (Srd     Ed.)     87;      compare  88.     Duncomb    v.     Duncomb.    3 

Johnson     v.     Johnson,     7     Allen  Lev.    437;      Miller    v.    Talley,    48 

(Mass.)    196,  83  Am.   Dec.  676.  Mo.  503. 

85a.     Larmon    v.    Larmon,    173  89.     Logan   v.    Green,    39   N.    C. 

Ky.  477,  191  S.  W.  110;     Clark  v.  (4    Ired.    Eq.)     370;       Tolsma    v 

Parsons,  69  N.  H.  147,  76  Am.  St  Adair,  32  Wash.  383,  73  Pac.  347. 

Rep.   157,  39  All.  898.  90.     Burton  v.  Barclay,  7  Bing 

86.  3  Preston,  Conveyancing,  7.  745. 

87.  3     Preston,     Conveyancing.  91.     Bate's  Case,  1  Salk.  254. 
107;      2   Blackst.    Comm.    177;      4 
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mere  interesse  termini,  a  right  to  a  term  of  j'ears  to  com- 
mence in  the  future,  not  being  an  estate,  will  not  do  so.^^ 

The  books  do  not  undertake  to  explain  the  reason 
of  the  rule  just  refei^ed  to,  that  merger  will  not  lake 
place  if  there  is  an  intervening  estate.  A  practical  rea- 
son for  the  rule  lies  in  the  fact  that  otherwise  the  ten- 
ant of  the  intervening  estate  would  frequently,  by  the 
merger,  acquire  the  immediate  right  of  possession  at 
the  expense  of  the  tenant  of  the  other  estates,  without 
any  compensating  advantage  to  the  latter.  The  true 
reason,  however,  is  possibly  to  be  found  in  the  theory 
that  the  process  of  merger  is  merely  the  opposite  of  the 
process  by  which  a  less  estate  is  created  from  a  greater"^ 
and  that  it  has  consequently  no  proper  application 
except  when,  of  the  two  estates  held  by  one  person,  one 
so  immediately  precedes  the  other  as  regards  the  right 
of  possession,  that  it  can  be  regarded  as  having  been 
directly  created  out  of  the  other,  and  not  merely  created 
out  of  a  third  estate  which  was  itself  created  out  of  the 
other. 

In  equity,  it  is  said,  the  doctrine  of  merger  will  ap- 
ply only  when  it  accords  with  the  intention  of  the 
parties  or  is  calculated  to  do  justice.^^  Conceding  this  to 
be  so,  it  would  seem  that  in  jurisdictions  where  equit- 
able defenses  are  allowed  at  law,  or  rules  of  equity  are 

92.  Doe  d.  Rawlings  v.  Walker,  lips,  54  Ala.  309,  25  Am.  Rep.  679; 
5  B.  &  C.  Ill;  Anon.,  2  Dyer  112a;  Beauchamp  v.  Bertlg,  90  Ark.  351 
Logan  V.  Green,  39  N.  C.  (4  Ired.  23  L.  R.  A.  (N.  S.)  659,  119  S.  W. 
Eq.)    370.  75;  Jameson  v.  Hay  ward,  106  Cal 

93.  "Merger  is  the  opposite  of  682,  46  Am.  St.  Rep.  268,  39  Pac. 
the  process  hy  which  less  estates  1078;  McLaughlin  v.  McLaughlin, 
are  derived  out  of  a  greater,  where-  80  Md.  115,  30  Atl.  607;  Hartz  v. 
by  one  or  more  less  estates  may  Hilsendegen,  182  Mich.  129,  148 
so  become  blended  with  a  greater  N.  W.  433;  Clos  v.  Boppe,  23  N.  J. 
as  to  be  indistinguishable  from  it  Eq.  270;  Bostwick  v.  Frankfield, 
in  the  same  sense,  and  to  the  74  N.  Y.  207;  Watson  v.  Dundee 
same  extent,  as  was  the  case  be-  Mortgage  &  Trust  Investment  Co., 
fore  the  less  estates  were  derived  12  Ore.  474,  8  Pac.  548;  Copeland 
out  of  the  greater."  Challis,  Real  v  Burkett,  (Tenn.  Ch.  App.)  45 
Prop.   (3rd  Ed.)   86.  S.  W.   533;    Spencer  v.  Austin,  38 

94.  Ingle   v.    Vaughan    Jenkins      Vt.   258;    Garland   v.    Pamplin,   32 
(1900)   2  Ch.  368;    Welsh  v.  Phil-      Grat.  (Va.)  305;  Aiken  v.  Milwau- 
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controlling  upon  the  courts,  the  operation  of  the  doc- 
trine is  considerably  restricted.  It  does  not  appear,  how- 
ever, that  equity  ever  interfered  to  prevent  the  operation 
of  merger  at  law,  however  great  the  hardship. 

According  to  the  strict  rule  of  the  common  law,  in 
order  that  merger  may  occur,  it  is  ordinarily  necessary 
that  one  person  hold  the  two  estates  in  the  same  right,*^' 
and  consequently  if  he  holds  one  on  his  own  behalf  and 
the  other  as  executor  or  administrator-'*'  or  on  behalf  of 
his  wife,''^  there  is,  it  has  been  said,  no  merger.  There 
is  some  authority,  however,  to  the  effect  that  the  ex- 
clusion of  merger  when  the  estates  are  held  in  different 
rights  does  not  apply  if  a  person  having  one  estate  in  a 
fiduciary  capacit}'  or  in  right  of  another  thereafter  ac- 
quires the  other  estate  in  his  own  right  by  his  volun- 
tary act,  as  distinguished  from  the  act  of  the  law.^^ 
Presumably,  at  the  present  day  the  courts,  under  the 
influence  of  equitable  principles,  would  refuse  to  recog- 
nize a  merger  in  any  such  case  of  estates  held  in  differ- 
ent rights. 

§  35.  Estate  pur  auter  vie — Succession  on  owner's 
death.  At  common  law,  upon  the  death  of  a  tenant 
pur  aider  vie  during  the  life  of  the  person  for  whose 
life  the  estate  was  limited,  called  the  "cestui  que  ine/'  it 
was  considered  that  the  residue  of  the  life  estate  still 
remaining  could  not  pass  to  the  heirs  of  the  tenant,  be- 
cause it  was  not  an  estate  of  inheritance,  nor  could  it 
pass  to  his  executors,  since  it  was  freehold  property.  Ac- 
cordingly, the  property  was  regarded,  during  the  balance 
of  the  life  of  the  cestui  que  vie,  as  belonging  to  nobody, 
and  as  consequently  becoming  the  property  of  the  first 
person   who   took   possession,    called   the    "general    oc- 

kee  &  St.  P.  Ry.  Co.,  37  Wis.  469.  96.     Co.  Lltt.  338b;   Chambers  v. 

This  statement  is  more  frequently  Kingham,  10  Ch.  Div.  743. 

made     in     connection     with     the  97.     Piatt    v.    Sleap,     Cro.     Jac. 

merger,  so  called,  of  a  charge  or  275;    Pool    v.    Morris,    29    Ga.   374 

lien.  74  Am.  Dec.  68. 

95.     3     Preston,     Conveyancing,  98.  3  Preston,  Conveyancing,  285. 
273. 
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cupant,"  unless  the  estate  had  been  granted  to  the  tenant 
and  *'his  heirs"  for  the  life  of  the  cestui  que  vie,  in 
which  case  the  heir  took  as  "special  occupant,"  as  it 
was  called.^^  This  state  of  things  was,  however,  altered 
by  the  Statute  of  Frauds,  and  by  subsequent  English 
statutes,  providing  that  an  estate  pur  auter  vie  might  be 
devised,  and  that,  in  default  of  a  devise,  and  in  the  ab- 
sence of  a  special  occupant,  it  should  pass  to  the  execu- 
tor or  administrator,  and  should  be  assets  in  his  hands, 
general  occupancy  being  thus  abolished.^ 

In  many  states,  the  matter  is  regulated  by  statute,  it 
sometimes  being  provided  that,  if  not  devised,  the  resi- 
due of  the  estate  shall  pass  to  the  heirs  as  realty,  and 


99.  Co.  Litt.  41b;  2  Bl.  Comm. 
259. 

The  special  occupant,  though  en 
titled  by  reason  of  the  fact  that 
he  is  heir,  takes  not  by  descent, 
but  as  the  special  occupant  named 
in  the  limitation  of  the  estate.  2 
Blackst.  Comm.  260;  Challis,  Real 
Prop.  358.  But  nevertheless  his 
rights  may  be  entirely  barred  by 
an  alienation  by  his  ancestor. 
Challis,  Real  Prop.  362. 

1.  Co.  Litt.  41b;  Blackst.  Comm. 
258;  Challis,  Real  Prop.  358  et 
seq.  See  Atkinson  v.  Baker,  4 
Term  R.  229.  In  England,  the  mat- 
ter Is  now  regulated  by  the  Wills 
Act  (1  Vict.  c.  26  [1837])  repeal- 
ing, but  substantially  re-enacting, 
29  Car.  II.  c.  3,  §  12  (1667),  and 
14  Geo.  II.  c.  20,  §  9  (1741).  See 
Challis,  Real  Prop,  ut  supra; 
Leake,  Prop,  in  Land  194. 

In  England,  two  or  three  ques- 
tions have  arisen  in  connection 
with  the  theory  of  special  occu- 
pancy upon  which  the  law  has 
perhaps  never  been  positively  set- 
tled. The  most  difficult  question 
apparently  was  whether  the  right 
to   take   as   special   occupants   ex- 


teoded  to  executors  and  adminis- 
trators when  named,  as  well  as  to 
heirs,  and  on  this  subject  the  au- 
thorities are  in  conflict,  the  nega- 
tive theory  being  based  on  the 
ground  that  freehold  property 
could  not  be  limited  to  personal 
representatives.  See  Salter  v.  Bo- 
teler,  Moore  664;  Co.  Litt.  41b. 
Hargrave's  note;  1  Cruise's  Dig. 
tit.  3,  c.  1,  §§  49-51;  3  Cruise's 
Dig.  tit.  28,  c.  2,  §  7;  Ripley 
V  Waterworth,  7  Ves.  425;  Sug- 
den.  Powers,  (8th  Ed.)  193  note. 
The  question  became  of  compara- 
tively little  importance  after  the 
passage  of  the  Statute  of  Frauds, 
referred  to  in  the  text,  since  there- 
after the  executors  or  administra- 
tors took  by  force  of  the  statute 
if  they  did  not  take  as  special 
occupants.  See  Challis,  Real  Prop. 
(3rd  Ed.)    359,   361. 

There  might,  it  seems,  be  a 
special  occupant  of  a  rent  or  other 
incorporeal  thing.  Co.  Litt.  41b, 
Hargrave's  note,  388a;  Bowles  v. 
Poore,  Cro.  Jac.  282;  Challis,  Real 
Prop.  361;  Northern  v.  Carnegie, 
4  Drew,  587.  Contra,  Sugden, 
Powers   (8th  Ed.)   193-195. 
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sometimes  that  it  shall  pass  to  the  personal  representa- 
tives as  personalty.^  These  statutes  usually  make  no 
provision  for  special  occupancy,  and  the  fact  that  the 
estate  is  granted  to  one  **and  his  heirs"  would  probably 
not  give  the  right  of  special  occupancy  to  the  heirs  when 
the  statute  expressly  makes  the  estate  personalty,  since 
the  character  of  property  cannot  be  changed  by  the  mode 
of  its  limitation.  And  where  the  statute  provides  that 
the  residue  of  the  life  estate  shall  pass  to  the  heir  when 
not  devised,  the  heir  will  presumably  take  by  descent, 
and  not  as  special  occupant,  even  though  there  is  a 
limitation  to  the  grantee  ''and  his  heirs."^ 

In  a  state  where  there  is  no  statute  on  the  subject, 
special  occupancy  might  possibly  be  recogTiized  in  case 
the  property  was  limited  to  the  heirs,  though  there  seem 
to  be  no  adjudications  on  the  subject  in  this  country. 
In  the  absence  of  such  a  limitation,  the  residue  of  the 
estate  would  presumably  be  regarded  as  within  the  stat- 
utes providing  for  the  descent  of  real  property,  the  fact 
that  the  estate  is  not  technically  one  of  inheritance 
being  disregarded. 

§  36.  Tenancy  in  tail  after  possibility  of  issue  ex- 
tinct. A  tenancy  of  this  character  occurs  when  the  es- 
tate is  limited  to  a  man  and  the  heirs  of  his  body  by  a 
certain  wife  named,  and  she  dies  without  issue.  The 
husband  tlien  becomes  tenant  in  tail  after  possibility  of 
issue  extinct,  since  there  is  then  no  possibility  of  the 
estate  being  carried  on  by  his  issue.  It  also  arises  in 
case  of  a  gift  in  tail  to  a  man  and  his  wife,  or  to  two 

2,  1  Stlmson's  Am.  St.  Law,  §  in  Land,  194;  Low  v.  Burron,  3  P. 
1335;  1  Washburn,  Real  Prop.  94  Wms.  262),  cannot  now  exist  In 
note.  any  states  in  wlilch  the  statute  on 

3.  Consequently,  what  is  some-  the  subject  thus  ignores  the  pos- 
times  called  a  "quasi  entail,"  aris-  sibility  of  special  occupancy. 

Ing  when  property  was  limited  to  In    Maryland    and    South    Caro- 

a  man  and  "the  heirs  of  his  body"  lina,    the    right    of    special    occu- 

for  the  life  of  another,  in  which  pancy  is  recognized  by  the  statute, 

case  the  heirs  of  the  body  took  as  See   1   Stlmson's  Am.   St.   Law,   | 

special  occupants  (see  Leake,  Prop.  1355. 
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persons  who  may  become  man  and  wife,  if  one  of  tliem 
dies  without  any  issue  of  their  marriage.  This  estate  can 
arise  only  in  the  case  of  a  limitation  in  special  tail,  and 
no  one  can  be  the  tenant  thereof  except  the  original 
donee  or  one  of  the  original  donees.  The  duration  of 
such  an  estate  is  for  the  life  of  the  tenant  only,  and,  like 
other  life  estates,  it  is  liable  to  be  merged  in  a  greater 
estate.  If  differs,  however,  from  other  life  estates  in 
the  fact  that  the  tenant  is  not  liable  for  waste.* 

II     (A)    Estate  for  Years. 

§  37.  Nature  of  estate.  An  estate  for  years  is  not, 
as  its  name  might  imply,  necessarily  an  estate  limited 
for  a  certain  number  of  years,  but  the  expression  is 
applied  to  any  estate  limited  for  a  certain  time,  as  for  a 
year,  for  half  a  year,  a  quarter,  or  any  greater  or  less 
period  of  a  fixed  duration.^  An  estate  for  years  is 
frequently  called  a  ''term,"  from  the  Latin  word 
''terminus/'  and  this  word  is  also  used  to  describe  the 
period  of  time  during  which  the  estate  is  to  continue." 
The  tenant's  interest  is  also  not  infrequently  spoken  of 
as  a  lease,  thus  "putting,  by  a  sort  of  metonomy,  the  in- 
strument by  which  an  estate  for  years  is  granted  for  the 
estate  itself."^  A  term  may  exist  not  only  in  lands  or 
objects  legally  constituting  a  part  thereof,  but  also  in 
incorporeal  things  real.^ 

4.  Litt.  §§  32-34;  2  Blackst.  R.  Co.  v.  St.  Louis,  I.  M.  &  S.  R. 
Comm.  125,  and  Chitty's  note;  Co.,  135  Mo.  173,  33  L.  R.  A.  607, 
Chains,  Real  Prop.   (3rd  Ed.)   291  36  S.  W.  602;  Young  v.  Dake,  5  N. 

5.  Litt  §§  58,  67;  2  Blackst.  Y.  463,  55  Am.  Dec.  356;  Harding 
Comm.  140;  Stoppelkamp  v.  Man-  v.  Seeley,  148  Pa.  St.  20,  23  Atl 
geot,  42  Cal.  316;  Brown's  Adm'rs  1118. 

V.    Bragg,    22    Ind.    122;    Casey  v.  7.     Heydrick,  J.,  in   Harding  v. 

King,  98  Mass.  503;  Shaffer  v.  Sut-  Seeley,  148  Pa.  St.  20,  33  Atl.  1118. 

ton,  5  Bin   (Pa.)    228.  8.     See  Somerset  v.  Fogwell,     5 

6.  See  Co.  Litt.  45b;  Rector  of  Barn.  &  C.  875;  Bird  v.  Higginson, 
Chedington's  Case,  1  Coke  153a;  2  Adol.  &  E.  696,  Smith  v.  Simons 
Wright  V.  Cartwright,  1  Burrow,  1  Root  (Conn.)  318,  1  Am.  Dec. 
242;  Grizzle  v.  Pennington,  77  Ky  48;  Com.  v.  Weatherhead,  IIC 
(14  BuF.h)  115.  St.  Joseph  &  St.  L.  Mass.  175;     City  of  New  York   v. 
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§  38.  Origin  and  history.  Though  terms  for  years 
probably  existed  as  early  as  the  Norman  Conquest,  it 
eame  about,  owing  to  decisions  that  the  wnt  of  novel 
disseisin,  for  the  recovery  of  "free  tenements,"  did  not 
apply  to  such  terms,  that  they  were  not  regarded  as 
estates  in  land,  but  the  owner  of  such  an  estate  was  con- 
sidered as  merely  having  a  right  of  action  against  the 
lessor  in  case  of  wrongful  ejection  by  the  latter,  while, 
as  against  persons  other  than  the  lessor  who  ejected  ))im, 
he  had  no  remedy  whatever.  In  other  words,  his 
rights  were  strictly  in  personam,  and  not  in  rem.^ 

Early  in  the  thirteenth  century,  however,  by  the  in- 
troduction of  the  writ  of  quare  ejecit  infra  iermimim, 
the  lessee  was  given  the  right  to  recover  the  land  as 
against  a  grantee  of  the  lessor,  and  later  he  was  given 
the  right  of  recovery,  when  ejected,  as  against  all  the 
world,  by  the  writ  of  ejectione  firmae,  this  latter  writ 
being  that  on  which  the  later  action  of  ejectment  was 
based. ^"^  It  was  thus  that  the  interest  of  a  grantee  for 
years  came  gradually  to  be  regarded,  not  as  a  mere 
right  of  action  resting  on  a  covenant  by  the  lessor,  but 
as  a  right  of  property  enforceable  against  any  wrongdoer 
by  a  remedy  analogous  to  that  to  which  the  owner  of  a 
freehold  is  entitled.  The  interest  of  the  lessee  was, 
however,  always  regarded  as  a  quasi  chattel,  and  was 
accordingly  susceptible'  of  being  disposed  of  by  will  even 
before  freehold  interests  could  be  so  disposed  of,  and  it 
became  settled  law  that  such  an  interest  would  not  pass 
to  the  heir  or  devisee  as  real  estate,  but  would  always 

Mabie,  IS  N.  Y.  151;    Huff  v.  Mc-  by   the   judges   of   false  analogies 

Cauley,    53    Pa.    St.    206,    91    Am.  from    the    Roman    law,    and    not 

Dec.  203.  from    any   idea   that    the    holding 

9.     2  Pollock  &  Maitland,  Hist.  of  such  a  lease  was  unworthy  of 

Eng.    Law,    106    et    seq.;     Digby,  the  dignity  of  a  free  man,  or  for 

Hist.  Real  Prop.   (4th  Ed.)   175.  any  other  reasons  connected  with 

The   writers   first   cited   consid-  the   feudal   relation,   as  has   been 

ered  that  the  reason  of  the  distinc-  usually  said. 

tion  thus  made  between  leases  for  10.     Adams,  Ejectment,  2;   Dlg- 

years  and  what  are  called  freehold  by,  Hist.  Real  Prop.  f4th  Ed.)  175. 
estates  arose  from  the  application 


\ 
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pass  to  the  personal  representative,  to  be  administered 
with  other  chattels  by  the  ecclesiastical  tribunals.^^ 
Consequently  such  interests  have  almost  invariably  been 
classed  as  personal,  and  not  real,  property,  even  though 
the  estate  be  limited  to  endure  for  a  thousand  years, 
and  have,  together  with  other  similar  estates  of  less 
duration,  borne  the  generic  name  of  ''chattels  real."^^ 

§  39.  Usually  created  by  lease.  An  estate  for 
years  is  almost  invariably  created  by  a  lease,  though  it 
may  be  created  by  a  will,  or  by  a  conveyance  which 
disposes  of  the  estate  of  the  grantor  by  way  of  remain- 
der  upon   the   estate   for   years. 

The  word  "lease"  unfortunately,  is  used  in  different 
senses.  Its  primary  signification  is  well  given  by  Black- 
stone^^  as  properly  a  conveyance  of  any  lands  or  tene- 
ments (usually  in  consideration  of  rent  or  other  an- 
nual recompense)  made  for  life,  for  years,  or  at  will,  but 
always  for  a  less  time  than  the  lessor  hath  in  the  prem- 
ises." And  that  a  lease  is  a  conveyance  has  been  fre- 
quently judicially  recognized.^^  The  word  lease  is  also 
used  in  a  more  extended  sense  to  describe  not  only  the 
legal  act,  the  conveyance,  by  which  a  lesser  estate  is  ves- 

11.  Co.  Litt.  118a;  2  Blackst.  405,  Ann.  Cas.  1913  B  1094,  119 
Comm.  386;  2  Pollock  &  Maitland,  Pac.  516;  McKee  v.  Howe,  17  Colo. 
Hist.  Eng.  Law  115,  329.  538,  31  Pac.  115;   New  York,  C  & 

12.  In  a  few  states,  however,  St.  L.  Ry.  Co.  v.  Randall,  102 
statutes  have  been  passed  giving  Ind.  453,  26  N.  E.  122;  Matting- 
terms  for  a  considerable  number  ly's  Ex'r  v.  Brents,  155  Ky.  570, 
of  years  the  character  of  real  prop-  159  S.  W.  1157;  Craig  v.  Summers, 
erty  for  certain  purposes.  See  47  Minn.  189,  15  L.  R.  A.  236,  49 
1  Tiffany,  Landlord  &  Ten.  §  12,  N.  W.  742;  Crouse  v.  Mitchell,  130 
note   19.  Mich.   347,    97   Am.    St.    Rep.    479, 

13.  2  Blackst.  Comm.  317.  See  90  N.  W.  32;  In  re  Tuohy's  Estate, 
also,  to  the  same  effect,  1  Piatt,  23  Mont.  305,  58  Pac.  722;  Shimer 
Leases,  1;  Sheppard's  Touchstone  v.  Inhabitants  of  Town  of  Phil- 
266;  Comyn,  Landlord  &  Ten.  51;  lipsburg,  58  N.  J.  L.  506,  33  Atl. 
Woodfall,  Landlord  &  Ten.  (16th  852;  Averill  v.  Taylor,  8  N.  Y.  44; 
Ed.)    132.  Wren  v.   Simpson,  2  Phila.    (Pa.) 

14.  Carlton  v.  Williams,  77  Cal.  158;  State  v.  Morrison,  18  Wash. 
89,  11  Am.  St.  Rep.  243,  19  Pac.  664,  52  Pac.  228;  Shepard  v.  Sul- 
185;    Chandler   v.    Hart,   161   Cal.  livan,  94  Wash.  134,  162  Pac.  34; 
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ted  in  another,  but,  in  addition,  the  legal  act  or  acts  by 
which  various  contractual  obligations  are  created  in 
connection  with  such  conveyance,  that  is,  it  is  applied 
to  an  aggregate  of  simultaneous  legal  acts,  by  one 
of  which  a  lesser  estate  is  transferred  to  another,  and 
by  another  or  others  of  which  the  transferor  or  trans- 
feree, or  both,  contract  to  do  or  leave  undone  certain 
things.  In  other  words,  it  describes  a  lease  in  the 
sense  first  referred  to  plus  what  are  usually  described 
as  the  ''covenants  of  the  lease."  A  third  sense  in 
which  the  word  ''lease"  is  frequently  used  is  to  de- 
scribe the  written  instrument  in  which  sucii  a  convey- 
ance, and  the  covenants  connected  therewith,  may  be  in- 
corporated. When  we  speak  of  the  execution  of  a  lease, 
for  instance,  we  evidently  use  the  word  lease  in  a  sense 
different  from  that  in  which  we  use  it  when  we  say 
that  a  lease  for  less  than  three  years  need  not  be  in 
writing.  Any  ambiguity  in  this  respect  can  be  avoided 
by  the  use  of  the  expression  "instrument  of  lease." 
The  word  lease  is  also  used,  as  before  remarked,  by  a 
sort  of  metonymy,  to  describe  the  estate  rated  by  the 
lease. 

Not  infrequently  the  courts  use  the  expression  "con- 
tract of  lease"  instead  of  "lease,"  thus  ignoring  the 
fact  that  a  lease  is,  primarily,  not  a  contract  but  a 
conveyance.  The  expression  "contract  of  lease,"  if 
used  at  all,  should  be  applied  merely  to  the  aggregate 
of  the  covenants  into  which  the  parties  may  have  en- 
tered in  connection  witli  the  making  of  the  conveyance 
by  way  of  lease.  By  the  making  of  a  lease  an  interest  in 
land  is  transferred,  and  such  an  interest  cannot  be  trans- 
ferred by  a  contract,  the  function  of  which  is  to  create 
an  obligation.  Similar  to  the  use  referred  to  of  the 
expression  "contract  of  lease"  is  the  expression,  used  in 
some  of  the  Southern  states,  "rental  contract,"  and  we 
not  infrequently  see  the  expression  "breach  of  lease" 
or  "breach  of  lease  contract,"  meaning  thereby  the 
breach  of  some  contractual  stipulation  contained  in 
the  instrument  of  lease.  The  use  of  such  expressions  in 
jurisdictions  in  which  the  common  law  view  of  the  sub- 
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ject  is  supposed  to  control,  is  to  be  regretted  as  cal- 
culated to  obscure  the  real  nature  of  the  transaction. 
There  is,  in  the  absence  of  a  statutory  provision  to 
the  contrary,  no  limit  to  the  length  of  the  term  which 
may  be  created^^  but  in  several  states  there  are  such 
provisions.^^  The  Alabama  statute,  providing  that  no 
leasehold  estate  can  be  created  for  a  longer  term  than 
twenty  years,  has  been  regarded  as  invalidating  the 
lease  only  as  to  the  excess  over  the  period  named" 
but  a  different  view  has  been  taken  in  New  York  as  to 
a  provision  that  no  lease  of  agricultural  lands  for  over 
twelve  years,  reserving  rent,  shall  be  valid,  and  such  a 
lease  was  there  held  to  be  void  in  toto}^ 

§  40.  Relation  of  landlord  and  tenant.  Upon  the 
making  of  a  lease  for  years,  the  estate  of  the  person 
making  the  lease,  the  lessor,  ceases  to  be  an  estate  in 
possession  and  becomes  an  estate  in  reversion,  or,  as  it 
is  usually  called,  a  reversion.^^  There  is  considered  to 
exist,  even  at  the  present  day,  between  the  lessor,  or 
his  successor  in  interest,  as  owner  of  the  reversion, 
and  the  person  to  whom  the  lease  is  made,  the  lessee, 
or  his  successor  in  interest,-*^  a  modified  species  of 
tenure^^  and  the  relation  between  the  owners  of  the 
estates  is  known  as  that  of  landlord  and  tenant;  these 
terms  being  ordinarily  used  to  designate  respectively  the 
owner   of   the   reversion   and   the   owner   of   the    lesser 

Gray    v.    La    Fayette    County,    65  R.  A.  546,  65  N.  W.  141;  Todhunter 

Wis.  567,  27  N.  W.  311.  v.  Des  Moines,  I.  &  M.  R.  Co.,  58 

Not    infrequently,     however,     a  Iowa,  205,  12  N.  W.  267;  Lilley  v. 

lease  has  been  regarded  as  not  a  Fifty  Associates,  101  Mass.  432. 

"conveyance,"    as    that    word    is  16.     The    statutes   are    summar- 

used    in    some   particular    statute.  ized  in  1  Tiffany,  Landlord  &  Ten. 

See    instances    cited    in    editorial  §  12  c.  (1). 

notes  15  Columbia  Law  Rev.  265;  17.     Robertson  v.  Hayes,  83  Ala. 

2  Virginia  Law  Rev.  399.  290,   3    So.    674. 

15.     Co.    Litt.    45b;     2    Blackst.  18.     Clark   v.   Barnes,   76   N.   Y. 

Comm.  142.    A  lease  for  nine  hun-  301,  33  Am.  Rep.  306. 

dred    and    ninety    nine    years    is  19.     Post    §    129. 

valid.    See  Morrison  v.  St.  Paul  &  20.     Ante  §  54. 

N.  P.  Ry.  Co.,  63  Minn.  75,  30  L.  21.     Ante  §  13. 
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estate.  It  is  in  this  sense,  as  meaning  a  party  to  the 
relation  of  tenancy,  that  we  use  the  word  tenant,  with- 
out the  mention  of  any  estate  in  the  land.  But  not  in 
frequently  we  use  the  word  merely  as  the  equivalent  of 
owner  or  holder  of  some  estate  mentioned,  without 
reference  to  the  existence  of  any  relation  of  tenancy,  as 
when  we  speak  of  a  tenant  in  fee  simple,  in  tail,  for 
life,  or  for  years. 

The  relation  of  landlord  and  tenant  obviously  may 
exist  by  reason  of  a  lease  other  than  for  years,  as  for 
instance  a  lease  for  life,  from  year  to  year  or  at  will. 
A  lease  for  life  is  very  unusual,  an  estate  for  life  being 
almost  invariably  created  by  devise  or  by  a  conveyance 
of  an  estate  for  life  to  one  person  with  remainder  to  an- 
other.2^  A  lease  at  will  is  also,  in  most  jurisdictions, 
unusual.2^  A  lease  from  year  to  year  frequently  occurs. ^^ 
A  holding  under  a  lease  for  years  is  however  ordinarily 
regarded  as  presenting  the  typical  case  of  the  relHtion 
of  landlord  and  tenant,  and  it  is  convenient  in  this  con- 
nection to  discuss  matters  which  appertain  generally 
to  that  relation  unaffected  by  the  quantum  of  the 
estate  held  by  the  tenant. 

Tlie  words  ^'tenant"  and  "lessee"  are  frequently 
used  by  the  courts  with  considerable  looseness,  as  if 
equivalent  in  meaning.  The  word  "lessee"  should  how- 
ever be  applied  only  to  the  person  to  whom  the  lease 
is  originally  made,  while  the  word  "tenant"  is  ap- 
plicable to  any  person  who  holds  possession  under  a 
lease,  whether  the  original  lessee  or  the  latter 's  as- 
signee. A  lessee,  provided  he  has  entered  under  the 
lease,  is  necessarily  a  tenant,  but  a  tenant  is  not  neces- 
sarily a  lessee,  since  he  may  be  merely  an  assignee, 
mediate  or  immediate,  of  the  lessee.  So  the  lessor,  the 
person  who  makes  the  lease,  is,  after  the  lessee  has 
entered,  necessarily  a  landlord,  but  a  landlord  is  not 
necessarily  a  lessor,  since  he  may  be  merely  a  transferee 
of  the  reversion. 

22.  Post  §  135.  24.     Post  §  64. 

23.  Post  §  61. 
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§  41.  Attornment  as  tenant.  The  expression  "at- 
tornment" lias  been  used  in  two  senses.  In  one  sense  it 
refers  to  the  recognition  by  the  tenant  of  the  transferee 
of  the  reversion  as  his  landlord,  the  necessity  of  which 
recognition  has  been  generally  dispensed  with  by  stat- 
ute.^^  In  the  other  sense,  which  is  the  one  of  interest 
in  the  present  connection,  the  expression  serves  to  de- 
scribe the  acknowledgment,  by  one  previously  in  posses- 
sion of  land,  that  he  is  tenant  to  another,  not  a  trans- 
feree of  a  reversion.  That  is,  if  one  in  possession  of 
land,  whether  he  is  rightfully  or  wrongfully  in  posses- 
sion, agrees  tp  hold  the  laud  as  tenant  of  another,  he 
is  said  to  attorn  to  such  other.  Such  an  attornment  to 
another  is,  in  legal  effect,  equivalent  to  the  acceptance 
of  a  lease  from  such  other.  As  one  who  obtains  posses- 
sion of  land  by  permission  of  another  for  a  limited 
period  only  becomes  such  other's  tenant,  so  one  already 
in  possession  who  retains  possession  by  permission  of 
such  other  becomes  his  tenant.  In  either  case  there  is 
a  lease  or  demise  of  the  land  if  the  one  person  there- 
after holds  the  land  ' '  under ' '  the  other,  that  is,  by  force 
of  his  acknowledgment  that  he  is  tenant  of  the  other, 
and  it  is  entirely  immaterial  that  words  of  leasing  are 
not  used,  the  demand  for  or  acceptance  of  the  acknowl- 
edgment being  in  effect  a  giving  of  permission  to  occupy, 
sufficient  at  least  to  create  a  tenancy  at  will.  Even  in 
the  case  of  a  formal  lease  to  a  person  already  in  posses- 
sion in  his  own  right  or  under  a  person  other  than  the 
lessor,  the  lessee  may  properly  be  regarded,  by  his  ac- 
ceptance of  the  lease,  as  making  an  attornment  to  the 
lessor.2^ 

§  42.     Necessity  of  written  lease (a)   Statutory 

provisions.  At  common  law  a  lease  of  land  could  be  made 
without  any  writing,  though,  if  for  life,  livery  of  seisin 

25.  See  post  §  53(b).  person  can  attorn  to  another  per- 

26.  As  to  the  question  whether      son,    see    1    Tiffany,    Landlord    & 
one  in  possession  as  tenant  of  one      Tenant  §  19  b,  c. 
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was  necessaiy.^^  This  was  changed  by  the  first  section 
of  the  Statute  of  Frauds,-^  wliich  provided  tliat  all 
leases,  estates,  interests  of  freehold,  or  terms  of  years, 
or  any  uncertain  interest,  in,  to,  or  out  of  lands,  tene- 
ments or  hereditaments,  not  i)ut  in  writing  and  signed  by 
the  parties  so  making  or  creating  the  same  or  their 
agents  thereunto  lawfully  authorized  by  writing,  shall 
have  the  force  and  effect  of  leases  or  estates  at  will  only. 
But  an  exception  was  made,  by  the  second  section  of  the 
statute,  of  "leases  not  exceeding  the  term  of  three 
years  from  the  making  thereof,  whereupon  the  rent 
reserved  to  the  landlord,  during  such  term,  shall  amount 
to  two  thirds  parts  at  the  least  of  the  full  improved 
value  of  the  thing  demised." 

The  English  statute  is  in  force  in  at  least  two  juris- 
dictions in  this  country,  while  in  several  there  are  pro- 
visions substantially  similar  to  the  first  section  of  that 
statute.-^  In  a  considerable  number  of  states  it  is  pro- 
vided in  effect  that  no  estate  for  over  a  term  specified, 
usually  one  year,  shall  be  created  except  by  writing, 
such  provisions  being  practically  equivalent  to  the  first 
two  sections  of  the  English  statute,  except  that  they 
reduce  the  period  for  which  an  oral  lease  may  be  made. 
In  some  states  there  is  a  provision  to  the  general  effect 
that  an  agreement  or  contract  for  the  leasing  of  land 
for  longer  than  one  year  is  invalid  if  not  in  writing,  the 
modes  of  expression  vai^dng  to  some  extent.  The  dis- 
tinguishing characteristic  of  this  latter  class  of  enact- 
ments is  that  they  speak  of  an  "agreement"  or  "con- 
tract for  leasing"  rather  than  of  a  lease  or  conveyance. 
As  before  stated,^"  the  reference  to  a  lease  as  an 
"agreement"  or  a  "contract"  has  the  effect  of  obscur- 
ing the  important  fact  that  it  is  a  conveyance,  trans- 
ferring an  estate  to  the  lessee,  a  fact  which  is  clearly 
recognized   by   the   first    class   of   statutory    provisions 

27.  Litt.  §  60;  Co.  Litt.  9a,  49b;  29.     The  various  statutes  are  re- 
2  Piatt.  Leases,  1.  ferred   to   in   detail   in    1   Tiffany, 

28.  29  Car.  2,  c.  3,  §  1   (A.  D.  Landlord  &  Ten.  §  25b. 
1677).  30.     Ante  §  39. 
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above  referred  to.  Properly  speaking,  an  "agreement 
(or  contract)  for  leasing"  means  an  agreement  to  make 
a  lease,  and  the  fact  that  these  statutory  provisions 
usually  invalidate  in  terms  an  agreement  for  leasing  ' '  or 
for  the  sale  of"  an  interest  in  land  would  seem  to  show 
that  this  is  the  proper  construction  of  the  language 
used,  an  agreement  to  make  a  lease  and  an  agreement 
to  sell  being  both  executory  contracts,  clearly  distin- 
guishable from  a  lease  or  conveyance  in  fee,  either  of 
which  involves  the  actual  transfer  of  an  estate.  Thus 
regarded,  the  provisions  here  in  question  would  corre- 
spond to  the  fourth  section  of  the  English  statute,  which 
provides  that  no  action  shall  be  brought  on  any  con- 
tract or  sale  of  lands,  or  any  interest  in  or  concerning 
them,  unless  the  agreement  or  some  memorandum  there- 
of is  in  writing,  signed  by  the  person  to  be  charged.^  ^ 
That  this  was  the  view  of  the  persons  who  prepared  the 
Revised  Statutes  of  New  York,  from  which  the  provision 
has  been  adopted  in  other  states,  appears  from  their  own 
statement.^^  So  far  as  regards  either  this  state,  or  the 
other  states  in  which  such  a  provision  is  found  in  ad- 
dition to  a  provision  of  the  character  before  referred  to, 
expressly  invalidating  oral  leases  for  over  one  year,  the 
provision  is,  if  regarded  as  referring  to  a  lease  rather 
than  a  contract  to  make  a  lease,  utterly  superfluous. 

There  is  still  a  third  form  of  statutory  enactment 
bearing  upon  the  subject  of  parol  leases,  which  is  found 
in  a  number  of  states,  to  the  effect  that  "no  action  shall 
be  brought  upon"  a  lease  (or  contract  for  leasing)  for 
a  longer  period  than  one  year,  if  not  in  writing,  a  form 
of  provision  which  has  the  defect  of  regarding  a  lease 
purely  as  a  contract  rather  than  as  primarily  a  convey- 
ance.    Such  a  provision  might  mean  that  no  action  can 

ai.     In    Tillman    v.    Fuller,    13  Hand  v.  Osgood,  107  Mich.  55,  30 

Mich   113   It   is   clearly   stated   by  Y.  R.  A.  379,  61  Am.  St.  Rep.  312, 

Christiancy,  J.,  one  of  the  great-  64  N.  W.  867  to  the  same  effect. 
est  of  American  judges,  that  such  32.     1  Tiffany,  Landlord  &  Ten. 

a    clause    refers    to    anexecutory  §  25,  note  348. 
agreement  for  a  lease.     And   see 
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be  brought  upon  any  contract  made  at  the  time  of  leas- 
ing or  implied  from  the  relation  of  landlord  and  tenant 
created  thereby,^^  or  to  obtain  possession  of  the  land 
upon  the  strength  of  the  lease,  but  regarded  as  an  in- 
tended substitute  for  the  first  section  of  the  English 
statute,  an  enactment  so  worded  is  evidently  defective 
in  not  providing  for  the  simple  case  of  one  already  in 
possession  under  such  an  oral  lease  who  desires  to  re- 
tain possession  until  the  end  of  the  term  named  thereby. 
The  statutory  provision  precludes  him  from  bringing 
suit  on  the  strength  of  the  oral  lease,  but  it  in  no  way 
precludes  him  from  defending  his  possession  on  the 
strength  thereof.  So  far  as  such  a  provision  may  be 
found  in  any  jurisdiction  in  company  with  a  provision 
of  the  first  class  above  mentioned,  expressly  invalidating 
an  oral  lease,  it  seems  entirely  superfluous,  unless  it  be 
construed  as  referring  merely  to  an  executory  contract 
to  make  a  lease.  Such  a  construction,  however,  does  not 
appear  to  have  been  given  it  by  any  decision.^* 

There  is  probably  in  every  state  a  statutory  pro- 
vision corresponding  to  that  of  the  English  statute  to 
the  effect  that  no  action  shall  be  brought  upon  any 
agreement  which  is  not  to  be  performed  within  one 
year  of  the  making  thereof.  In  a  number  of  states  the 
courts  have  regarded  such  a  provision  as  invalidating 
any  lease  which  will  not  terminate  within  one  year  from 
its  making,  as  for  instance  a  lease  for  a  year  to  begin 
in  futuro^^  while  in  other  states  it  has  been  regarded  as 

33.  Post   §   49.  cases. 

34.  In  Moorehead  v.  Watkyns,  35.  See,  e.  g.,  Bain  v.  McDon- 
5  B.  Mon.  (Ky.)  228,  in  speaking  aid,  111  Ala.  269,  20  So.  77;  Wick- 
of  the  statute  prohibiting  an  ac-  son  v.  Monarch  Cycle  Mfg.  Co., 
tion  on  an  oral  lease,  and  of  that  128  Cal.  156,  79  Am.  St.  Rep.  36, 
Invalidating  an  oral  lease  for  a  60  Pac.  764;  Garber  v.  Goldstein, 
term  greater  than  a  certain  num-  92  Conn.  226,  102  Atl.  605; 
ber  of  years,  it  is  said  that  the  Wheeler  v.  Frankenthal  &  Bro., 
first  was  intended  to  apply  to  "ex-  78  111.  124;  James  v.  Smith,  3  Ind. 
ecutory  contracts"  and  the  other  T.  447,  58  S.  W.  714;  Boone  v.  Coe, 
to  "executed  contracts,"  but  that  153  Ky.  233,  51  L.  R.  A.  (N.  S.) 
the  courts  have  indiscriminately  907,  154  S.  W.  900;  Delano  v. 
applied  the  first  to  both  classes  of  Montague,  58  Mass.  (4  Cush.)  42; 
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having  no  application  to  leases/'^  That  the  latter  view 
is  correct  would  seem  to  be  clearly  apparent.  A  lease 
being  primarily  a  conveyance  and  not  an  executory 
agreement,  such  an  expression  as  "not  to  be  performed" 
is  inapplicable  thereto,  nor  can  an  action  be'  brought 
upon  a  conveyance  of  any  sort.  Even  were  the  cov- 
enants of  the  lease  invalid  under  this  clause,  this  would 
be  no  reason  for  invalidating  the  lease  as  a-  conveyance 
vesting  an  estate  in  the  lessee.  It  may  be  remarked 
that  if  the  language  of  the  fourth  section  of  the  English 
statute  were  sufficient  to  invalidate  a  lease  which  may 
extend  more  than  a  year  from  the  making  thereof,  the 
exception,  in  the  second  section  of  that  statute,  of  leases 
for  not  over  three  years,  is  utterly  futile,  as  applied  to 
a  lease  for  over  a  year. 

(b)   Short  time  leases.     The  exception  in  the 

second  section  of  the  English  Statute  of  Frauds,  as 
regards  leases  not  exceeding  the  term  of  three  years 
from  the  making  thereof,  has  occasionally  been  retained, 
in  a  more  or  less  modified  form,  in  states  which  have 
in  effect  re-enacted  the  first  section  of  that  statute.'''" 
Ordinarily,  however,  the  statutes  of  the  various  states 
except  from  their  operation  leases  for  one  year  only,  and 
some  make  no  exception.  The  exception  in  the  English 
statute,  requiring  the  three  years  to  be  computed  from 
the  date  of  the  making  of  the  lease,  has  the  effect  of 
invalidating  a  lease  for  less  than  three  years  if,  by 
reason  of  the  fact  that  the  term  is  to  commence  in  the 
future,  it  will  not  come  to  an  end  within  three  years 

Brosius  V.   Evans,    90   Minn.    521,  Hasbrouck,   169   N.   Y.   407,   62   N. 

97  N.  W.  373;     White  v.  Holland,  E.  434;  McCroy  v.  Toney,  66  Miss. 

17  Ore.  3,  3  Pac.  573.  233,    2    L.    R.    A.    847,    5    So.    392; 

36.     Higgins   v.   Gager,   65   Ark.  Hayes  v.  Arrington,  108  Tenn.  494, 

604,  47  S.  W.  848;  Sears  v.  Smith,  68    S.   W.    44;    Richards  v.   Redel- 

3   Colo.   287;    Railsback  v.  Walke,  sheimer,    36    Wash.    325,    78    Pac. 

81    Ind.    409;     Stein    v.    Nysonger,  934. 

69  Iowa  512,  29  N.  W.  433;  Whit-  37.     Tiffany,  Landlord  &  Tenant 

ing  V.  Ohlert,  52  Mich.  462,  50  Am.  §  25d. 
Rep.  265,  18  N.  W.  219;    Ward  v. 
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from  that  clate.^«  Tlie  exceptions  in  state  statutes  rarely 
contain  any  statement  as  to  the  date  from  which  the 
period  of  the  exception  is  to  be  computed,  and  tliey  are 
regarded  as  intended  to  apply  to  a  lease  of  the  named 
duration,  irrespective  of  when  it  commences.  Thus  for 
mstance,  under  a  ^tp  ;^^  /j; -yting  leases  for  a  term  of 
one  year  or  less,  a  ^^^^^^^/^^  ^  .^..  to  comi^ence  m 
juturo,  has  been  re'   ^^^  ^^^^^  ^^   '''^^       valid  ""^s 

(c)  Effect  ^«^««^o"  ^n^er  a  leas      . 

first  section  of  the  ^^^"^^  ^^^^  ^^^^te  a  p  '^  ,:?;.. id^^ 
that  leases   or  inte'^''^^^®^'  without  referei  ^'r'  P^o^iaes 

cordance  with  its  iVP^">^^^^  ^^^^   1'^''^'"^^"^^^  .n^Ji 
effect   of  leases   or^®^^^*^^^^  ^«  ^  p-eriodic  te./'"'^''^  ^°^ 
+  A        Ti       •        V  fp  ^    several 

states,   likewise,   it  ^®;     ,         ^  .    „,.„, 

lease  within  the  23,  whether  the  reservation  of  a  v^  II 
a  tenancy  at  wi^'^  ^^^^  ^^^®  invalid  lease  will,  apart  from 
would  otherwise  ^'  ^?  regarded  as  evidence  that  the  lessee 
garded,  by  reaso°"  ^^  ^  periodic  tenant,  has  seldom  been 
a  periodic  tenan^^^^^^^*^^^"-  There  is  a  Canadian  decision 
in  connection  wi^^  effect  that  the  provision  for  a  periodic 
referred  to,  wi  ^  *^^^^  effect,  regardless  of  whether  rent 
uuder  the  iiiva''^^^'^\  ^°^  *^^^^^  ^^^  ^  f^w  cases  in  this 
a  periodic  te-^^  indicate,  with  more  or  less  clearness,  a 
ever,  it  is  r^^'"^  Conceding  that  the  validity  of  the  reser 
the  statute. 

will   onlv    ''"^  ""■   ^''^''^'  ^^  ^''''"  '^"'    2^    ^-    ^-    298;    Rosenblat   > 

J'  lead  V.  Watkyns,  44  Ky.  Perkins.    18   Ore.    156    6  L    R    A 

exception  a.)    228;    Nash   v.   Berk  257.  22  Pac.  598;  Coffman  v.  Sam- 

fnd.  53G;     Brant  v.  Vin-  nions,  76  W.  Va.  13,  84  S.  E.  1061. 

38.  Rawl^lch.  426,  59  N.  W.  169;  48.     Gibboney    v.    Gibboney,    36 
Raym  736;  ^^    v.    Roush,    157    Mo.  U.  C.  Q.  B.  236. 

Opera  Hous-  W.   769;    Lounsbery  v.  49.     Griswold  v.  Town  of  Bran- 

Birckhead   -^1    N.    Y.    514;    Clark    v.  ford,    80    Conn.    453,   68   Atl.    987; 

L.  44,  51.      5    Pa.    St.    137;    Duke    v.  Morrill  v.  Mackman,  24  Mich.  279, 

39.  Higfl4  Tenn.  (6  Yerg.)  280.  9  Am.  Rep.  124;  Steketee  v.  Pratt, 
604,  47  S.  Dec.  462.  122  Mich.  80,  80  N.  W.  989;  Pack- 
bey,  20  loJuntington  v.  Parkhurst.  ard  v.  Cleveland,  C.  C.  &  St.  L.  R. 
3  Colo.  28'*-  38,  24  Am.  St.  Rep.  146,  Co.,  46  111.  App.  244;  Williams  v" 
Mich.  462,*V-  ^97;  Scully  v.  Murray,  Deriar,  31  Mo.  13;  Stover  v.  Cad- 
W.  219;  420,  86  Am.  Dec.  116;  wallader,  2  Penny.  (Pa.)  117; 
N.  Y.  407,  V.  Cohn,  118  N.  Y.  309,  Mades  v.  Howaldt,  46  Wash.  450, 
V.  Toney,  •  A.     69,   16  Am.   St.   Rep.  90  Pac.  588. 
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will  cannot  thus  be  converted  into  a  tenancy  from  year 
to  year  or  other  periodic  tenancy .^^ 

In  many  of  the  states  there  is  no  provision  that  a 
lease  within  the  statute  shall  be  effective  to  create  only 
a  tenancy  at  will,  but  the  stfi+"te  in  terms  makes  the 
lease  invalid  or  unenforci>^'^o^^-  \  omission  of  any  spe- 
cific reference  to  p-^-^^i^  under  thi^nnot,  however,  affect 
the  principle,  f- invalidating  the  leader  the  invalid  lease 
is  primarily  p^^^  ^^  ^^^®  lessee.  It  ^g  having  possession 
by  the  latte^'^^?^^  ^^  ^^^,  fourth  secifa^t  that  the  lease 
is  void  in  so^^^^ffi^i^^^  ^^  invalidate  r^-eate  a  term  cannot 
affect  its  or  than  a  year  from  the  m^^ission  to  the  lessee 
to  enters  "^  ^^^^  second  section  of  thajermission,  and  thus 
beco  ^  over  three  years,  is  utterly  fi)eriodic  rent  should, 
.<;\jase  for  over  a  year.  be  regarded  as  evi- 

(b)   Short  time  leases.     The  ,lic  tenancy   There 

second  section  of  the  English  Statute'  ^'^^^  ^^^h  '^^J^ 
regards  leases  not  exceeding  the  term'^^^^^  Tll^^  !i 
from  the  making  thereof,  has  occasionallyion  whether  tne 
in  a  more  or  less  modified  form,  in  sta^^  depending  on 
in  effect  re-enacted  the  first  section  of  ^^^  q^iestion  ot 
Ordinarily,  however,  the  statutes  of  the  ^^^^^  ^  tenancy 
except  from  their  operation  leases  for  one  yeY  ii^stance,  a^ 
some  make  no  exception.  The  exception  in  tF^  reterence 
statute,  requiring  the  three  years  to  be  compi^^^®^'  .^^' 
the  date  of  the  making  of  the  lease,  has  the^^^^  ^  ^^^^' 
invalidating  a  lease  for  less  than  three  yea?^^  ^^^^  *^ 
reason  of  the  fact  that  the  term  is  to  commen*^^^  ^^^.  23 
future,  it  will  not  come  to  an  end  within  thi 

ded  that  pay- 
Brosius  V.  Evans,  90  Minn.  521,  Hasbrouck,  169  N.  Y.  olding  under 
97  N.  W.  373;  White  v.  Holland,  E.  434;  McCroy  v.  Tone.Qnthly  rent, 
17  Ore.  3,  3  Pac.  573.  2S3,    2    L.    R.    A.    847,    5from  month 

36.  Higgins  v.  Gager,  65  Ark.  Hayes  v.  Arrington,  108  'ijale,  65  111. 
604,  47  S.  W.  848;  Sears  v.  Smith,  68  S.  W.  44;  Richards  ch,  91  111.. 
3  Colo.  287;  Railsback  v.  Walke,  sheimer,  36  Wash.  325,  Mo.  App. 
81    Ind.    409;    Stein    v.    Nysonger,      934.  nderson   v. 

69  Iowa  512,  29  N.  W.  433;  Whit-  37.     Tiffany,  Landlord  ■.    Y.)    616; 

ing  V.  Ohlert,  52  Mich.  462,  50  Am.      §  25d.  N.  Y.   666; 

Rep.  265,  18  N.  W.  219;   Ward  v.  v.  Garbutt, 

8. 
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year  arises  in  the  particular  case  without  reference  to 
whether  any  rent  is  paid/"  and  in  several  it  is  decided 
that  tlie  lessee's  entry  and  i)aynient  of  rent  creates  a 
tenancy  from  year  to  year,  without  any  suggestion  that 
his  payment  of  rent,  if  not  with  reference  to  a  yearly 
period,  would  create  a  periodic  tenancy  of  a  diflerent 
sort,  from  month  to  month  for  instance."*^  The  tendency, 
thus  indicated,  on  the  part  of  the  courts,  to  create  a 
fixed  rule  that  possession  under  a  lease  which  is  void 
by  the  Statute  of  Frauds  shall  create  a  periodic  tenancy 
of  a  particular  character,  without  reference  to  the  cir- 
cumstances accompanying  the  possession,  which  alone 
justify  his  being  regarded  as  a  p-eriodic  tenant  of  any 
sort,  is  unfortunate. 

The  question  whether  the  reservation  of  a  periodic 
rent  in  connection  with  the  invalid  lease  will,  apart  from 
payment  thereof,  be  regarded  as  evidence  that  the  lessee 
taking  possession  is  a  periodic  tenant,  has  seldom  been 
the  subject  of  discussion.  There  is  a  Canadian  decision 
explicitly  to  the  effect  that  the  provision  for  a  periodic 
rent  does  have  this  effect,  regardless  of  whether  rent 
is  actually  paid,"*^  and  there  are  a  few  cases  in  this 
country  which  indicate,  with  more  or  less  clearness,  a 
similar   view.^**  Conceding  that  the  validity  of  the  reser- 

46.  Larkin  v.  Avery,  23  Conn.  761.  23  N.  E.  298;  Rosenblat  > 
304;  Morehead  v.  Watkyns,  44  Ky.  Perkins,  18  Ore.  156,  6  L.  R.  A. 
(5  B.  Mon.)  228;  Nash  v.  Berk  257,  22  Pac.  598;  Coffman  v.  Sam- 
meir,  83  Ind.  536;  Brant  v.  Vin-  mons,  76  W.  Va.  13,  84  S.  E.  1061. 
cent,  100  Mich.  426,  59  N.  W.  169;  48.  Gibboney  v.  Gibboney,  36 
Cunningham    v.    Roush,    157    Mo.  U.  C.  Q.  B.  236. 

336,   57   S.   W.   769;    Lounsbery  v.  49.     Griswold  v.  Town  of  Bran- 

Snyder,    31    N.    Y.    514;    Clark    v.  ford,    80    Conn.    453,    68   Atl.    987; 

Smith,    25    Pa.    St.    137;    Duke    v.  Morrill  v.  Mackman,  24  Mich.  279, 

Harper,   14   Tenn.    (6   Yerg.)    280,  9  Am.  Rep.  124;  Steketee  v.  Pratt. 

27  Am.  Dec.  462.  122  Mich.  80,  80  N.  W.  989;   Pack- 

47.  Huntington  v.  Parkhurst,  ard  v.  Cleveland,  C.  C.  &  St.  L.  R. 
87  Mich.  38.  24  Am.  St.  Rep.  146,  Co.,  46  111.  App.  244;  Williams  v. 
49  N.  W.  597;  Scully  v.  Murray,  Deriar,  31  Mo.  13;  Stover  v.  Cad- 
34  Mo.  420,  86  Am.  Dec.  116;  v/allader,  2  Penny.  (Pa.)  117; 
Coudert  v.  Cohn,  118  N.  Y.  309,  Mades  v.  Howaldt,  46  Wash.  450, 
7  L.   R.  A.     69,   16   Am.   St.   Rep.  90  Pac.  588. 
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vation  of  rent  or  covenant  for  the  payment  thereof  is 
not  affected  by  the  invalidity  of  the  lease,  such  a 
reservation  or  covenant  would  clearly  appear  to  be 
effective  for  the  purpose  of  bringing  the  case  within  the 
rule,  hereafter  referred  to-^*^  that  a  letting  for  no  named 
period,  a  ** general"  letting,  creates  prima  facie  a 
periodic  tenancy,  if  a  periodic  rent  is  reserved. 

It  was  said  in  an  English  case,  frequently  referred 
to^i  that  ''though  the  agreement  be  void  by  the  Statute 
of  Frauds  as  to  the  duration  of  the  lease,  it  must  regu- 
late the  terms  on  which  the  tenancy  subsists  in  other 
respects,  as  to  the  rent,  the  time  of  the  year  when  the 
tenant  is  to  quit,  etc.,"  and  it  was  there  decided  that 
the  agreement  controlled  in  this  latter  regard,  that  is  the 
time  of  the  3^ear  for  quitting.  While  such  a  doctrine 
does  not  appear  to  have  been  applied  in  any  other 
English  case  when  the  lease  was  invalid  under  the 
Statute  of  Frauds,  it  has  been  applied  in  connection 
with  leases  void  for  other  reasons.-^-  The  view  thus  as- 
serted in  England  to  the  effect  that,  if  the  lessee  enters 
by  reason  of  an  invalid  lease,  the  terms  of  the  tenancy 
are  regulated  by  the  language  of  the  lease,  has  been  not 
infrequently  reiterated  in  this  country.^^  There  are 
even  decisions  that  if  one  enters  under  a  lease  invalid 
under  the  statute,  the  tenancy,  if  not  previously  termi- 
nated by  notice,  comes  to  an  end  on  the  expiration  of 
the  term  named.^^  A  different  view  has,  however,  been 
asserted  in  one  state,  it  being  said  that  to  give  such 

50.  Post   §   64(b).  982      (semble) ;      HimtingrLon     v. 

51.  Doe  d.  Rigge  v.  Belle  5  Parkhurst,  87  Mich.  38,  24  Am.  St. 
Term  R.  472,  per  Kenyon,  C.  J.  Rep.  146,  49  N.  W.  597.     Reeder  v. 

52.  Beale  v.  Sanders,  3  Bing.  Sayre,  70  N.  Y.  180,  26  Am.  Rep. 
(N.  C.)  850;  Lee  v.  Smith,  9  Exch.  567;  Peoples  v.  Evens,  8  N.  D.  121, 
662;  TVess  v.  Savage,  4  El.  &  Bl.  N.  W.  93;  Snyder  v.  Harding,  38 
36.  Wash.  666,  80  Pac.  789. 

53.  Cody  V.  Quarterman,  12  Ga.  54.  Hollis  v.  Pool,  44  Mass.  (3 
386;  Marr  v.  Ray,  151  111.  340,  26  Mete.)  350;  Butts  v.  Fox,  96  Mo. 
L.  R.  A.  799,  37  N.  E.  1029,  aff'g  App.  437,  70  S.  W.  515;  Magee  v. 
50  111.  App.  415;  Nash  v.  Berk-  Gilmour,  17  Ont.  620.  See  Tress 
meir,  83  Ind.  536;  Freedman  v.  v.  Savage,  4  El.  &  Bl.  36;  Doed 
Gordon,  220  Mass.  324,  107  N.  E.  Tilt  v.  Stratton,  4  Bing.  446. 
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effect  to  an  attempt  to  create  a  term  without  writing 
is  directly  contrary  to  the  statutory  requirement  of  a 
writing  for  tliis  purpose. '^^ 

Part  performance.     As  elsewhere  stated^'*^  the 

courts  appear  gonorally  to  have  adopted  the  view  that 
if  an  oral  gift  of  land  is  followed  by  the  making  of 
improvements  by  the  donee,  on  the  strength  of  the  gift, 
equity  will  compel  the  donor  to  make  the  gift  legally 
effective  by  requiring  a  conveyance  of  the  legal  title  or 
otherwise.  A  like  doctrine  may  well,  it  seems,  be  ap- 
plied in  connection  with  an  oral  lease,  followed  by  im- 
provements by  the  lessee,  and  there  are  a  number  of 
cases  in  which  a  lease  within  the  Statute  of  Frauds  has 
been  regarded  as  valid  by  reason  of  such  improve- 
ments.^^ These  decisions  usually  purport  to  involve  an 
application  of  the  equitable  doctrine  of  part  performance, 
but  the  exiDression  "part  performance,"  however  inap- 
propriate in  the  case  of  executory  contracts,  is  even  more 
so  in  connection  with  either  a  gift  or  a  lease.  A  lease 
is,  as  we  have  previously  stated,  primarily  a  convey- 
ance or  transfer,  and  obviously  a  gift  is  a  transaction 
of  a  like  character.  A  conveyance  or  transfer  having 
been  made,  nothing  remains  to  be  performed,  and  we 
cannot  therefore  well  speak  of  the  part  performance 
thereof.  The  effect  thus  given  to  the  making  of  improve- 
ments on  the  strength  of  the  invalid  lease  would  appear 
rather  to  involve  the  application  of  the  principle  of 
estoppel,   or  of  a  principle  analogous  thereto. 

55.  Johnson  v.  Albertson,  51  burg,  35  N.  J.  Eq.  266;  Wilber  v. 
Minn.  3S3,  53  N.  W.  642;  Goodwin  Paine,  1  Ohio  251;  Wallace  v. 
V.  Clover,  91  Minn.  438,  103  Am.  Scoggins,  17  Ore.  476,  21  Pac.  558; 
St.  Rep.  517,  98  N.  W.  322.  Jones  v.   Peterman,  3   Serg.  &  R. 

56.  Post  §  547.  (Pa.)  543,  8  Am.  Dec.  672;  Veeder 

57.  Philipps  V.  Grubbs,  112  v.  Horstmann,  85  N.  Y.  App.  Div. 
Ark.  562,  167  S.  W.  101;  Steel  v.  154,  83  N.  Y.  Supp.  99;  Edwards 
Payne,  42  Ga.  207;  Morrison  v.  v.  Old  Settlers'  Ass'n  —  Tex.  Civ. 
Herrick,  130  111.  631,  22  N.  E.  537,  App.  — ,  166  S.  W.  423;  Matyger 
aff'g  27  111.  App.  339;  Bard  v.  v.  Arcade,  Building  &  Realty  Co., 
Elston,  31  Kan.  274,  1  Pac.  565;  80  Wash.  401,  L.  R.  A.  1915A288, 
Benjamin  v.  Wilson,  34  Minn.  517,  141  Pac.  900. 

26  N.  W.  725;  Wharton  v.  Stouten- 
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Occasional  decisioiiB  that  tlie  mere  taking  of  posses- 
sion by  the  lessee,  without  the  making  of  improvements, 
will  validate  the  lease  in  the  view  of  a  court  of  equity,^* 
appear  to  be  most  questionable.  Tliere  is  in  such  case 
no  hardship  upon  the  lessee,  as  there  is  when  he  has 
made  improvements,  in  regarding  the  oral  lease  as  a 
nullity  by  reason  of  the  non  compliance  with  the  stat- 
ute.^^' 

§  43.  Lease  and  contract  for  lease.  A  lease  is  to 
be  carefully  distinguished  from  a  contract  to  make  a 
lease  in  the  future,  the  distinction  being  that  between 
a  conveyance  and  a  contract  to  make  a  conveyance. 
The  rights  of  both  the  owner  of  the  land  and  of  the  pro- 
posed lessee,  by  reason  of  such  a  contract,  are  entirely 
different  from  such  as  they  may  have  after  the  lease  it- 
self has  been  made.  For  instance,  a  contract  to  make  a 
lease,  a  contract  for  a  lease,  as  it  is  ordinarily  termed, 
gives  the  proposed  lessee  no  right  of  possession  which 
he  can  assert  against  the  lessor  or  against  third  per- 
sons,^" while  on  the  other  hand  he  is  not  liable  there- 
under for  rent  or  for  use  and  occupation  for  the  whole 
term,  and  is  not  liable  to  any  extent  unless  he  obtains 
possession.®^      Nor   is   there   any   right    of   distress   for 

58.  Rosser  v.  Harris,  48  Ga.  310;  Nicholes  v.  Swift,  118  Ga. 
512;  Stautz  v.  Protzman  &  Peer,  922,  45  S.  E.  708;  Halligan  v. 
84  111.  App.  4.34  (and  payment  of  Frey,  161  Iowa,  185,  49  L.  R.  A. 
rent);  Switzer  v.  Gardner,  41  (N.  S.)  112,  141  N.  W.  944. 
Mich.  167,  2  N.  W.  191  (semble);  60.  Harrison  v.  Parmer,  76  Ala. 
Moore  v.  Beasley,  3  Ohio  294;  Bless  157;  Gibson  v.  Needham,  96  Ga. 
V.  Jenkins,  129  Mo.  647,  31  S.  W.  172,  22  S.  E.  702;  Hinckley  v. 
938;  Noland  v.  Cincinnati  Coop-  Guyon,  172  Mass.  412,  52  N.  E. 
erage  Co.,  26  Ky.  L.  Rep.  837,  82  523;  St.  Louis  Brewing  Ass'n  v. 
S.  W.  627,  Koplitz  v.  Gustavus,  Niederluecke,  102  Mo.  App.  303, 
48  Wis.  48,  3  N.  W.  754,  (and  pay-  76  S.  W.  645;  Jackson  v.  Delacroix 
ment  of  rent).  2  Wend.  (N.  Y.)  433;  Doe  d.  Wood 

59.  That  the  taking  of  posses-  v.  Clarke,  7  Q.  B.  211. 

sion  without  improvements  is  in-  61.     Pinero   v.    Judson,    6    Bing. 

sufficient,  see  Storthy  V.  Watts,  117  205;     Johnson     v.     Phoenix     Mut. 

Ark.  500,  175  S.  W.  406;    Bard  v.  Life  Ins.  Co.,  46  Conn.  92;  Kabley 

Elston,   31  Kan.   274,   1   Pac.   565;  v.   Worcester   Gas   Light   Co.,   102 

Osgood  V.    Shea,    86   Neb.   729,   42  Mass.    392;    Arnold    v.    R.    Roths- 

L.  R.  A.    (N.   S.)    648,   126   N.  W.  child's  Sons  Co.,  37  N.  Y.  App.  Div. 
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reiit.«2  ii^  the  case  of  a  mere  contract,  the  parties  have 
a  right  to  insist  upon  the  insertion,  in  the  instrument  of 
lease  itself,  of  the  usual  covenants,  while  if  the  lease 
itself  has  been  executed  without  some  or  all  of  these, 
the  covenants  omitted  cannot  afterwards  be  inserted  in 
the  absence  of  fraud  or  mistake.«=^ 

Whether  a  particular  transaction  constitutes  a  lease 
or  a  mere  contract  for  a  lease  is  a  question  in  each  case 
of  the  intention  of  the  parties.^''  Ordinarily  the  ques- 
tion arises  with  reference  to  a  written  instrument,  and 
calls  for  a  construction  of  the  instrument  as  a  whole, 
but  it  may  arise  when  the  transaction  is  not  embodied 
in  a  writing,  and  then  it  is  a  question  on  the  evidence. 
Certain  rules  are  deducible  from  the  decisions  which 
may  aid  in  the  solution  of  this  question  as  it  arises. 

That  the  words  '^agrees  to  let"  are  used  does  not 
necessarily  show  the  transaction  to  be  a  contract  for 
a  lease«5  ^nd-  conversely,  in  at  least  one  case,  the  ex- 
pression "doth  lease"  has  been  construed,  in  view  of  the 
context  and  surrounding  circumstances,  as  involving 
merely  such  a  contract.««  The  fact  that  there  is  a  pro- 
vision for  the  execution  of  a  lease  in  the  future,  or  a 
reference  to  such  a  lease,  does  not  necessarily  show  that 
a  mere  contract  for  a  future  lease  is  intended,  since  such 
language  mav  be  inserted  merely  to  secure  the  execution 
of  a  more  formal  instrument."     Ordinarily,  however,  it 

564,  56  N.  Y.  Supp.  161;    Render-  Bacon      v.      Bowdoin,      22      Pick. 

son'  V.     Schuylkill     Valley     Clay  (Mass.)   401. 

Mfg    Co     24  Pa.  Super.  Ct.  422.  65.     Doe  d.  Phillip  v.  Benjamin, 

62  Hancock  v.  Coffyn,  8  Bing.  9  Adol.  El.  644;  Holley  v.  Young. 
358-  Dunk  v.  Hunter,  5  Barn.  &  66  Me.  520;  Kabley  v.  Worcester 
^1^'    322.  Gas    Light    Co.,    102    Mass.    392; 

63  Sugden,  Letters  to  a  Man  Western  Boot  &  Shoe  Co.  v.  Gan- 
of  Property,  96.  non.  50  Mo.  App.   642;    Averill   v. 

64.     Potter    v.    Mercer,    53    Cal.  Taylor, '  8  N.  Y.  44;   Steel  v.  Frick, 

667;  Johnson  v.  Phoenix  Mut.  Life  56  Pa.  St.  172. 

Ins     Co,    46    Conn.    92;    Weed    v.  66.     Jackson     v.     Delacroix,     2 

Lindsay,'  88  Ga.   686,   20  L.  R.  A.  Wend.  (N.  Y.)  433;   See  Bac.  Abr, 

33.  15  S.  E.  836;  Holley  v.  Young,  Leases    (K). 

66    Me.    520;    Hallett   v.    Wylie,    3  67.     Maldon's    Case,    Cro.    Eliz. 

Johns  (N.  Y.)  44,  3  Am.  Dec.  457;  33;  Jones  v.  Reynolds,  1  Q.  B.  506; 

Griffin   v.    Knisely,     75     lU.   411;  Garber  v.  Goldstein,  92  Conn.  226. 
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seems  the  presence  of  such  a  provision  tends  to  show 
that  the  intention  is  merely  to  make  a  contract  for  the 
making  of  a  lease  in  the  future.^* 

The  fact  that  the  terms  of  the  tenancy  are  left  un- 
settled in  some  material  point,^^  as,  for  instance,  the 
time  of  commencement^^  or  the  duration^ ^  of  the  ten- 
ancy, or  the  amount  of  the  rent,'^^  tends  to  show  an  in- 
tention to  create  a  contract  merely. 

The  fact  that,  though  there  is  no  express  stipula- 
tion in  the  instrument  as  to  the  taking  of  immediate 
possession,  the  proposed  lessee  is  admitted  into  posses- 
sion immediately  upon  the  execution  of  the  instrument, 
has  been  regarded  in  several  cases  as  tending  to  show 
that,  a  lease  was  intended. "^^  It  may  well  happen,  how- 
ever, that  though  the  intention  is,  by  the  written  instru- 
ment, to  evidence  merely  a  contract  for  a  lease  to  be 
executed  in  the  future,  the  proposed  lessee  is  orally 
given  permission  to  take  possession  immediately.  In 
that  case  there  are  two  transactions,  one  a  contract  evi- 
denced by  writing  and  the  other  an  oral  lease. 

§  44.  Entry  by  lessee.  In  the  case  of  a  lease  for  a 
term  of  years,  even  though  the  term  is  to  commence  im- 
mediately, the  lessee  is  not  regarded  as  a  tenant  until 

102  Atl.  605;   In  re  Woodville,  115  child's  Sons  Co.,  37  N.  Y.  App.  Div. 

La.    810,    40     So.     174     (semble) ;  564,  56  N.  Y.  Supp.  161. 

Bradley  v.  Metropolitan  Music  Co.,  70.     Doe  d.  Wood  v.  Clarke,  7  Q. 

89  Minn.  516,  95  N.  W.  458;   Jack-  B    211;   Weed  v.  Lindsay,  88   Ga. 

son  V.  Kisselbrack,  10  Johns.    (N.  686,  20  L.  R.  A.  33,  15  S.  E.  836. 

Y.)    336,   6   Am.   Dec.    341;    Grigs-  71.     Clayton    v.    Burtenshaw,    5 

by  V.  Western  U.  Tel.  Co.,  5  S.  D.  Barn.  &  C.  41;  Hinckley  v.  Guyon, 

561,  59  N.  W.  734.  172  Mass.  412,  52  N.  E.  523. 

68.  Doe  d.  Bromfield  v.  Smith,  72.  John  v.  Jenkins,  1  Comp.  & 
6  East  530;  Rollason  v.  Leon,  7  M.  227;  Gibson  v.  Needham,  96  Ga. 
Hurl.  &N.  73;  Harrison  V.  Parmer^  172,  22   S.  E.  702. 

76  Ala.  157;  Griffin  v.  Knisely,  75  73.     Jenkins     v.     Elderidge,     3 

111.  411;    St.  Louis  Brewing  Ass'n  gtory   325,   Fed.   Cas.   No.   7,   268; 

V.  Niederlucke,  102  Mo.  App.  303,  Hallett  v.  Wylie,  3  Johns.  (N.  Y.) 

76   S.  W.  645.  44,    3    Am.    Dec.    457;    Jackson    v. 

69.  Chapman  v.  Towner,  6  Mees  Kisselbrack,  10  Johns,  (N.  Y.)  336, 
&    W.    100;    Arnold    v.    R.    Roths-  6  Am.  Dec.  341;    Potter  v.  Mercer 

53  Cal.  667. 
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he  enters  upon  the  land,  that  is,  until  he  takes  posses- 
sion, and  until  he  does  so  he  has  been  said  to  have 
merely  an  interesse  termim,''*  an  expression  also  ap- 
plied to  the  interest  of  one  to  whom  a  lease  is  made  of  a 
term  to  commence  in  futuro/^ 

A  release  to  one  who  has  not  entered  under  his 
lease  cannot,  at  common  law,  operate  to  enlarge  his 
interest,  for  the  reason  that  ''a  release  which  enures 
by  way  of  enlarging  an  estate  cannot  work  without  a 
possession""^  and  it  is  said  that  the  lessor  ** cannot 
grant  away  the  reversion  by  the  name  of  reversion,  be- 
fore entry."  On  the  other  hand  the  lessee  may  perfectly 
well,  before  entry,  grant  his  interest  to  another."^  The 
death  of  the  lessor  before  the  lessee's  entry  does  not 
affect  the  latter 's  right  of  entry,  while,  if  the  lessee  dies 
before  entry,  his  right  passes  to  his  personal  representa- 
tive.^^ Until  entry,  the  lessee  cannot  bring  trespass,  for 
the  reason  that  the  action  of  trespass  is  based  upon 
possession.^" 

Though  at  common  law  a  lessee  who  has  not  entered 
is  not  capable  of  taking  a  release  so  as  to  enlarge  his 
estate,  still,  by  means  of  a  lease  taking  effect  as  a  bar- 
gain and  sale  under  the  statute  of  uses,  possession  suffi- 
cient for  this  purpose  may  be  given  to  the  lessee  without 
any  actual  entry  by  him.^^  It  is  on  this  principle  that 
the  conveyance  by  lease  or  release  was  based.^^    A  lessee 

74.  Co.  Litt.  46b,  2  Blackst.  ley  v.  Day,  2  Q.  B.  147;  Chung 
Comm.  144;  Caldwell  v.  Center,  Yow  v.  Hop  Chong,  11  Ore.  220,  4 
30  Cal.  539,  89  Am.  Dec.  131.  Pac.  326. 

75.  2    Preston,    Conveyancing,  79.     Litt.  §  66;   Co.  Litt.  46b. 
149  Smith  v.  Day,  2  Mees.  &  W.  80.     Harrison   v.   Blackburn,   17 
684.  C.    B.     (N.    S.)     678;     Wallis    v. 

76.  Co.  Litt.  270a.  To  the  same  Hands,  (1893)  2  Ch.  75;  Heilbron 
effect,  see  Litt.  §  459;  Sheppard's  v.  Heinlen,  72  Cal.  371,  14  Pac. 
Touchstone,  324.  22. 

77.  Co.  Litt.  46b;  Iseham  v.  81.  Iseham  v.  Morrice,  Cro.  Car. 
Morrice,  Cro.   Car.  109.  109;   Barker  v.  Keat,  2  Mod.  249; 

78.  Co.  Litt.  46b;  Wheeler  v.  Bac.  Abr.,  Leases  (M.) ;  2  Preston, 
Thorogood,  Cro.  Eliz.  127.     So  he  Conveyancing,  217. 

may  make  a  sublease.  Doe  d.  Pars-  82.     Post  §  100  note  43. 
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by  bargain  and  sale  has  not,  however,  such  possession 
that  he  can  maintain  trespass.*^ 

The  statement,  quite  frequently  found,  that  a  les- 
see has  no  estate  in  the  land  until  entry,*'*  is  difficult  to 
comprehend.  The  lessee's  interest  before  entry  is  re- 
ferred to  by  Coke  and  others  of  the  older  writers  as  an 
''estate,"*^  and  the  occasional  assertion  that  entry  is 
not  necessary  to  the  vesting  of  a  "term  of  years"  in  the 
lessee*^^  seems  to  be  in  effect  that  an  estate  for  years 
vests  before  entry,  "term  of  years"  and  "estate  for 
years"  being  equivalent  expressions.  That  one  who 
has  not  entered  is  not  a  tenant  is  readily  comprehensi- 
ble, but  that  one  who  has  an  immediate  right  of  exclu- 
sive possession  and  control  for  a  term  of  years  should 
not  have  an  estate  for  years,  merely  because  he  has  not 
entered  upon  the  land,  seems  to  involve  a  subversion  of 
the  conception  of  an  estate  in  land  which  has  prevailed 
since  the  abolition  of  the  requirement  of  livery  of  seisin. 
A  statutory  conveyance  of  an  estate  in  fee  simple  with- 
out doubt  vests  an  estate  in  the  grantee  before  entry, 
and  it  is  difficult  to  see  why  a  common-law  conveyance 
of  an  estate  for  years  should  have  any  less  effect.  The 
interest  of  a  lessee  under  a  lease  in  praesenti  before 
entry,   it  may  be   remarked,   is   in   its   nature   entirely 

83.  Lutwich  v.  Mitton,  Cro.  Jac.  fyn's  Case,  5  Coke,  125,  it  was  said 
e04;  Geary  v.  Bearcroft,  Cart.  57,  that  "if  a  man  makes  a  lease  for 
66;  Pollock  &  Wright,  Possession,  years,  in  this  case  before  the  les- 
56.  see  enters,  he   has  an   estate   for 

84.  2  Blackst.  Comm.  144  (citing  years  in  the  land,  which  he  may 
Co.  Litt.  46,  which  does  not  sup-  grant."  In  Sheppard's  Touch- 
port  it);  1  Piatt,  Leases;  2  Pres-  stone,  324,  and  Bac.  Abr.,  Leases 
ton.  Conveyancing,  145;  Williams,  (M.),  it  is  said,  following  Coke. 
Real  Prop.  (21st  Ed.)  507;  Bunch  that  the  lessee's  estate  cannot,  be- 
V.  Elizabeth  City  Lumber  Co.,  134  fore  entry,  be  enlarged  by  a  re- 
N.  C.   116,   46  S.   E.  24;    Crane  v.  lease. 

O'Connor,  4  Edw.  ch.  (N.  Y.)  409;  86.     Williams    v.    Bosanquet,    1 

Austin  V.  Huntsville  Coal  &  Min-  Brod.   &  B.  238;    Ryan  v.  Clarke, 

jng  Co.,  72  Mo.  535,  37  Am.  Rep.  14    Q.    B.    65;    Harrison   v.    Black- 

446.  burn,    17   C.   B.    (N.    S.)    678.     So 

85.  Coke  says  (Co.  Litt.  46b):  Coke  says,  "The  interest  of  the 
"A  release  to  him  is  not  good  to  term  doth  pass  and  vest  in  the 
increase  his  estate;"  and  in  Saf-  lessee  before  entry,  Co.  Litt.  51b. 
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different  from  that  of  one  in  favor  of  whom  a  term  has 
been  limited  to  commerce  in  futuro  only,  and  the  tact 
that  the  same  expression,  intcresse  termini,  is  applied 
to  the  two  classes  of  interests,  does  not  constitute  a 
reason  for  regarding  them  as  similar  in  character. 

There  are  occasional  decisions  to  the  effect  ihat, 
before  entry,  the  lessee  cannot  maintain  ejectment,*^ 
but  the  weight  of  authority  is  to  the  contrary,'^**  and  the 
latter  view  accords  with  the  general  rule  that  the  action 
may  be  maintained  by  any  person  who  has  a  right  to 
the  possession.  In  former  times,  when  it  was  neces.sary, 
to  support  ejectment,  that  a  termor  should  have  been 
actually  ousted  from  the  land;^^  the  action  could  evi- 
dently not  be  maintained  by  a  lessee  who  had  not  en- 
tered, either  by  himself  or  his  sublessee;  but  after  the 
introduction  of  the  fictions  in  ejectment,  by  which  one 
entitled  to  land  was  enabled  to  maintain  the  action  with- 
out any  actual  entry  or  ouster,  a  lessee,  it  would  seem, 
was  in  as  good  a  position  for  this  purpose  before  as 
after  entry. 

§  45.  Certainty  of  term.  The  duration  of  the  term 
must  appear  with  certainty  from  the  lease  creating  it.''*' 
Otherwise  it  is  insufficient  to  create  an  estate  for  years, 
and  the  person  to  whom  the  lease  is  made  will  be  either 
a  tenant  at  will  or  a  periodic  tenant''^  or  if  the  lease  is 
executed  with  such  formalities  as  are  necessary  for  the 
creation  of  a  freehold  estate,  he  may  be  a  tenant  for 
life.^2  The  lease  need  not,  however,  actually  name  the 
period  during  which  the  tenancy  is  to  endure,  but   it 

87.  Petroleum  Co.  v.  Coal,  Y.  305,  4  How.  Prac.  447.  See 
Coke  &  Manufacturing  Co.,  89  Adams  Ejectment  60,  Berrington 
Tenn.,  381,  18   S.  W.  65;    Sennett       v.  Casey,  78  111.  317. 

V.  Bucher,  3  Pen.  &  W.  (Pa.)  392;  89.     Adams,   Ejectment,    12. 

Wilcox  V.  Bostick,  57  S.  C.  151,  35  90.     Say  v.   Smith.    Plowd.  272; 

S.   E.   496.  Reed  v.  Lewis,  74  Ind.  433,  39  Am. 

88.  Doe  d.  Parsley  v.  Day,  2  Rep.  88;  Melhop  v.  Meinhart,  70 
Q.  B.  147;  Cleveland  v.  Boice,  21  Iowa  685,  28  N.  W.  545;  Corby  v. 
U.  C.  Q.  B.  609;  Frull  v.  Granger,  McSpadden,  63  Mo.  App.  648. 

8  N.  Y.  115;  Becar  v.  Flues,  64  N.  91.     Post   §§  61(b),  64(b). 

Y.  518;    Whitney  v.  Allaire,  1  N.  92.     Ante  §  32. 
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may  fix  such  period  by  reference  to  some  collateral  fact 
or  event,  if  the  reference  is  such  as  to  enable  the  dura- 
tion of  the  term  to  be  ascertained  at  any  time.  So  a 
lease  for  as  many  years  as  a  person  named  has  in  other 
projoerty,®^  or  "during  the  minority  of  B,"  a  living 
person  whose,  age  is  ascertainable^^  or  until  certain  fixed 
yearly  payments  amount  to  a  sum  named*^^  operates  to 
create  an  estate  for  years.  But  a  lease  creating  a  ten- 
ancy to  endure  until  a  particular  event  occurs,  the  time 
of  which  occurrence  cannot  be  ascertained  beforehand, 
does  not  create  an  estate  for  years.  If  it  did,  a  lease 
for  life  would  create  an  estate  for  years,  since  so  soon 
as  the  life  ceases,  the  duration  of  the  tenancy  is  known.^'^ 
Accordingly  a  lease  for  so  many  years  as  the  coverture 
between  A  and  B  shall  continue^'^  for  so  long  as  a  cer- 
tain business  may  be  carried  on  by  the  lessee^^  or  until 
the  premises  are  sold,^^  does  not  create  a  tenancy  for 
years.  Such  a  lease  would  ordinarily  create  a  tenancy 
for  life  or  in  fee  simple,  subject  to  a  special  limitation,* 
or,  if  lacking  the  formalities  necessary  for  the  creation 
of  a  freehold  estate,  it  would  create  a  tenancy  at  will 
subject  to  a  special  limitation.^ 

§  46.  Possessory  rights  of  the  tenant.  One  who 
holds  land  as  tenant  of  another  has  the  possession  of  the 
land,  unless  he  has  divested  himself  of  the  possession  by 
creating  a  subtenancy,^  in  which  case,  applying  the 
same  rule,  the  subtenant  has  the  possession. 

Possession  involves  not  only  the  exercise  of  acts  of 
ownership  over  the  land,  but  also,  the  exclusion  of  the 

93.  Bishop    of    Bath's    Case,    6  not  a  lease  for  years  see  Co.  Litt 
Coke  35;  Eubank  v.  May  «6;  Thorn-  45b;  Sheppard's  Touchstone,  275. 
as  Hardware  Co.,  105  Ala.  269,  17  97.     Bac.  Abr.,  tit.  Leases  (L3). 
So   109.                    '  98.     Melhop  v.  Meinhart,  70  la. 

94.  Co.  Litt.   45b.  685,  28  N.  W.  545. 

95.  Bishop    of    Bath's    Case,    6  99.     Lea  v.  Hernandez,  10  Tex. 
Coke    35;    Say   v.    Smith,    Plowd.  137. 

273;    Barrett   v.    Johnson,    2    Ind.  1.  Post  §  92. 

App.  25,  27  N.  B.  983.  2.  Post  §  621(e). 

96.  That  a  lease  to  endure  for  3.  Post  §  55. 
so  many  years  as  A  shall  live  is 
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exercise  of  snoli  acts  by  others.*  That  is,  possession  is 
necessarily  exclusive,  the  only  case  in  which  two  or  more 
persons  can  at  the  same  time  be  in  possession  of  one 
piece  of  land  being  when  they  are  co-owners"  and  in 
such  case  there  are  not  two  separate  possessions,  but 
rather  a  single  possession,  that  is,  as  stated  by  Black- 
stone,  a  unity  of  possession.®  Since,  then,  possession 
is  necessarily  exclusive,  statements  that  the  tenant  has 
possession  and  that  he  has  exclusive  possession  may  be 
regarded  as  equivalent. 

The  principle  that  the  tenant  has  the  possession  of 
the  land  applies  as  against  his  landlord  as  well  as 
against  third  persons,  and  consequently  an  unauthorized 
entry  by  the  landlord  renders  the  latter  liable  to  an 
action  of  trespass  quare  daiisum  fregit,  or  its  statutory 
equivalent,  at  the  suit  of  the  tenant.'^  And  since  the 
latter,  that  is,  the  lessee  or  other  person  claiming  under 
the  lease,  is  entitled  to  the  possession  as  against  the 
landlord,  he  may  maintain  ejectment  against  the  latter 
if  excluded  by  him  from  the  possession^  unless  he  has 
made  a  sublease,  thereby  putting  the  right  of  possession 
in  another.^ 

Although  the  landlord  has  ordinarily  no  right  to  en- 
ter upon  the  leased  premises,  the  law  recognizes  such  a 
right  in  him  for  limited  purposes,  as  to  demand  rent,  to 
levy  a  distress,  or  to  comply  with  police  or  sanitary 
regulations^"  and  occasionally  the  instrument  of  lease 

4.  Lightwood,  Possession  of  N.  C.  198;  Stanton  v.  Lapp,  113 
Land,  14;   Pollock  &  Wright,  Pos-      Md.  324,  77  Atl.  672. 

session,  21.  8.     Tennessee    &    C.    R.    Co.    v. 

5.  Post  chapter  VII.  East  Alabama  Ry.  Co.,  75  Ala.  516, 

6.  2  Blackst.  Comm.  180,  191.  51    Am.    Rep.    475;      Olendorf     v. 

7.  Schwartz  v.  McQuaid,  214  Cook,  1  Lans.  (N.  Y.)  37;  Cooper 
111.  357,  105  Am.  St.  Rep.  112,  73  v.  Gordon,  37  N.  D.  247,  164  N. 
N  E.  582;  Dickinson  v.  Goodspeed,  W.  21;  Karns  v.  Tanner,  66  Pa. 
62  Mass.  (8  Cush.)  119;  Teagar-  St.  297;  Feret  v.  Hill,  15  C.  B. 
den  V.  McLaughlin,  86  Ind.  476,  44  207. 

Am.   Rep.   332;    McGee  v.   Gibson,  9.     Austin  v.  Kimball,  167  Mass. 

41  Ky.    (2  B.  Mon.)   353;    State  v.  300,  45  N.  E.  627. 

De    Baillon,   113   La.    572,   37    So.  10.     1  Tiffany,  Landlord  &  Ten- 

481;    Barneycastle   v.   Walker,   92  ant,  §  3b  (2). 
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itself  contains  a  license  to  the  landlord  to  enter  upon 
tlie  premises  for  some  particular  purpose,  as  to  make 
repairs.  Or  sucli  a  license  may  be  given  without  the 
use  of  any  writing,  either  at  the  time  of  the  making  of 
the  lease  or  subsequently  thereto. ^^ 

§  47.  Licensee  distinguished  from  tenant.  That 
one  who  is  tenant  under  a  lease  has  the  possession  of  the 
land  serves  to  distinguish  him  from  a  licensee,  that  is,  a 
person  to  whom  is  given  merely  p-ermission  to  use  the 
land  for  a  specified  purpose.  Such  a  person  has  not 
the  possession  of  the  land,  this  remaining  in  the  licensor, 
and  he  has  not,  it  seems,  any  interest  in  the  land  which 
he  can  assert  as  against  a  third  person,  that  is,  he  has 
no  rights  in  rem}^ 

The  question  whether  an  instrument  is  a  lease, 
creating  an  estate  in  favor  of  another  and  the  conse- 
quent relation  of  tenancy,  or  is  merely  a  license,  is  one 
properly  of  the  construction  of  the  language  used,  as 
showing  an  intention  to  give  possession  vel  non.  That 
this  is  so  has  been  quite  often  recognized.^^ 

One  case  of  a  license  which  is  particularly  suscepti- 
ble of  confusion  with  the  relation  of  tenancy  is  pre- 
sented by  the  ordinary  ''lodging  agreement."  The 
lodger  is  given  a  license  to  use  a  certain  room,  to  the 
exclusion  of  other  persons,  but  he  is  not  given  the  legal 
possession  of  the  room  so  that  he  could  maintain  eject- 
ment or  trespass.  The  possession  remains  in  the  owner 
or  tenant  of  the  house,  who  has  the  right  freely  to 
enter  the  room,  by  himself  or  his  servants,  provided  he 
does  not  interfere  with  the  reasonable  use  thereof  by 

11.  Post  §  349.  elly,    221    Mass.    213,    108    N.    E. 

12.  Post  §  349.  1063;  Boone  v.  Stover,  66  Mo.  430; 

13.  Ferris  v.  Hoglan,  121  Ala  Stockham  v.  Borough  Bill  Posting 
240,  25  So.  834;  Owen  v.  Doty,  Co.,  144  N.  Y.  App.  Div.  642,  129 
27  Cal.  502  per  Rhodes,  J.,  Knight  N.  Y.  Supp.  745;  Callen  v.  Hilty, 
V.    Indiana    Coal    &    Iron    Co.,    47  14  Pa.  286. 

Ind.    105,    17    Am.    Rep.    692;    De  For   cases    of   a    contrary   tend- 

Montague  v.  Bacharach,  181  Mass.  ency,  see  1  Tiffany,  Landlord  & 
256,  63  N.  E.  435;   Jones  v.   Don-       Ten.  §  7. 
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the  lodger,  and  if  he  did  so  interfere,  the  lodger's  only 
mode  of  redress  would  be  by  regarding  the  interference 
a  breach  of  the  agreement.  Such  a  case  is  to  be  dis- 
tinguished from  an  agreement  giving  the  possession  of 
a  room,  or  set  of  rooms,  to  another.  Such  an  agree- 
ment properly  involves  a  lease,  and  the  lessee  could 
bring  ejectment  or  trespass  in  case  his  possession  is 
disturbed. ^^ 

§  48.     "Cropper"    distinguished   from   tenant.     It 

is  a  very  usual  custom  in  this  country  for  the  owner 
of  land  to  make  an  arrangement  with  another  person 
that  the  latter  shall  plant  and  cultivate  the  land,  and 
that  the  crop  or  crops  so  procured  shall  be  divided  be- 
tween the  two  in  certain  named  proportions.  Such  an 
arrangement  may  or  may  not  involve  the  making  of  a 
lease  creating  the  relation  of  tenancy,  and  the  question 
whether,  in  the  particular  case,  such  a  relation  was 
created,  has  frequently  been  the  subject  of  discussion 
and  decision.  If  the  effect  of  the  arrangement  is  to 
give  to  the  cultivator  the  possession  of  the  land,  the 
exclusive  possession,  as  it  is  frequently  termed,  a 
tenancy  is  created, ^^  while  if  the  possession  is  retained 
by  the  former  owner,  there  is  no  lease  creating  a  ten- 
ancy, but  merely  a  "cropping  contract. "^^     The  inten- 

14.  White  V.  Maynard,  111  94  Ind.  319,  48  Am.  Rep.  155; 
Mass.  250,  15  Am.  Rep.  28;  Warner  v.  Abbey,  112  Mass.  355; 
Mathews  v.  Livingston,  86  Conn.  Johnson  v.  Hoffman,  53  Mo.  504; 
263,  Am.  Cas.  1914  A  195,  85  Atl.  Wentworth  v.  Portsmouth  &  D.  R. 
529;  Wilson  v.  Martin,  Denio,  (N.  R.,  55  N.  H.  540;  Taylor  v.  Brad- 
Y.)  602;  Cochrane  v.  Tuttle,  75  ley,  39  N.  Y.  129,  1  Abb.  Dec.  363, 
111.  361;  Linwood  Park  v.  Van  100  Am.  Dec.  415;  Steel  v.  Frick, 
Dusen,  63  Ohio  St.  183,  58  N.  E.  56  Pa.  St.  172;  Rakeatraw  v. 
576;  Fox  v.  Windemere  Hotel  Floyd,  54  S.  C.  288,  32  S.  E.  419; 
Apartment  Co.,  30  Cal.  App.  162,  Rowlanders  v.  Voechting,  115  Wis. 
157  Pac.   820;    Allen  v.    Overseers  352,  91  N.  W.  990. 

of  Liverpool,   L.   R.   9    Q.   B.    180,  16.     Gray   v.   Robinson,   4   Ariz. 

192.  24,  33  Pac.  712;   Herskell  v.  Bush- 

15.  Neal  v.  Brandon,  70  Ark.  nell,  37  Conn.  36,  9  Am.  Rep.  299; 
79,  66  S.  W.  200;  Dixon  v.  Nicolls,  Appling  v.  Odom,  46  Ga.  583; 
39  111.  372,  89  Am.  Dec.  312;  Chi-  Creel  V.  Kirkham,  47  111.  344; 
cago  &  W.  M.  Ry.  Co.  v.  Linard,  CuUey  v.  Taylor,  62  Neb.  651,  87 
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tion  of  the  parties  as  to  the  possession  of  the  land  does 
not,  however,  ordinarily  appear,  except  as  it  is  to  be 
deduced  from  the  intention  vel  non  to  create  a  tenancy, 
and  in  endeavoring  to  ascertain  this  latter  intention 
various  considerations  have  been  referred  to  by  the 
courts. 

The  fact  that  the  landowner  retains  the  right  to 
control  and  supervise  the  operations  of  the  other  party 
to  the  agreement  in  cultivating  the  land  has  been  re- 
garded as  tending  to  show  that  no  tenancy  is  created," 
and  most  properly  so,  it  would  seem,  since  such  reten- 
tion of  control  by  the  landlord  is  hardly  compatible 
with  the  tenant's  right  of  exclusive  possession. ^^  Oc- 
casionally the  courts  have  regarded  the  fact  that  the 
cultivator  is  himself  to  make  the  delivery  of  the  land- 
owner's share  of  the  crop  to  the  latter,  as  tending  to 
show  an  intention  to  regard  that  share  as  rent,  and  to 
create  the  relation  of  landlord  and  tenant.^^  The  fact 
that  the  instrument  contains  the  ordinary  words  of 
demise,  such  as  lease,  let,  or  demise,  is  not  conclusive 
that  it  is  to  take  effect  as  a  lease  creating  a  tenancy,^''' 
but  it  has  been  regarded  as  tending  to  show  that  such 
is  the  intention,-^  and,  it  would  seem,  the  use  of  such 

N.  W.  334;    State  v.  Page,   Speers  240,  25  So.  834;  Bernal  v.  Hovious, 

(S.    C.)     408,    40    Am.    Dec.    608;  17  Cal.  541,  542,  79  Am.  Dec.  147; 

Warner  v.  Horsington,  42  Vt.  94.  Griswold   v.   Cook,   46   Conn.   198; 

17.  Almand  v.  Scott,  80  Ga.  95,  Vawter  v.  Frame,  48  Ind.  App.  481, 
12  Am.  St.  Rep.  241,  4  S.  E.  892;  96  N.  E.  35;  Putnam  v.  Wise,  1 
Huff  V.  Watkins,  15  S.  C.  82,  40  Hill  (N.  Y.)  234,  37  Am.  Dec.  309; 
Am.  Rep.  680;  But  see  Brock  v.  Taylor  v.  Bradley,  39  N.  Y.  129, 
J.   J.   Haley  &   Co.,   88   S.   C.    373,  138,  1  Abb.  Dec.  363,  100  Am.  Dec, 

70  S.  E.  1011.  415;   State  v.  Page,  Speers  (S.  C.) 

18.  Ante  §  46.  408,    40   Am.    Dec.    608;    Aiken   v. 

19.  Steel   V.    Frick,    56    Pa.    St.       Smith,  21  Vt.  172. 

172  (semble);  Woodruff  V.  Adams,  21.     Clarke    v.    Cobb,    121    Cal. 

5  Blackf.   (Ind.)   317,  35  Am.  Rep.  595,  54  Pac.  74;   Johnson  v.  Hoff- 

122    (semble);   Harrison  v.  Ricks,  man,  53  Mo.  504;    Reeves  v.  Han- 

71  N.  C.  7;  McCutchen  v.  Cren-  nan,  65  N.  J.  L.  249,  48  Atl.  1018; 
Shaw,  40  S.  C.  511,  19  S.  E.  140,  Steel  v.  Frick,  56  Pa.  St.  172; 
Strain  v.  Gardner,  61  Wis.  174,  Strain  v.  Gardner,  61  Wis.  174,  21 
21  N.  W.  35.  N.  W.  35;   Rowland  v.  Vorchting, 

20.  Ferris  v.  Hoglan,   121  Ala.  115  Wis.  352,  91  N.  W.  990. 
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language  might  well  be  given  control ing  effect,  in  the 
absence  of  a  clear  showing  of  an  intention,  in  the  other 
parts  of  the  instrument,  that  the  cultivator  shall  not 
occupy  as  tenant.  That  the  instrument,  in  reserving  to 
the  landowner  a  share  of  the  crop,  speaks  of  this  share 
as  rent,  has  also  been  regarded  as  tending  to  show  that 
it  is  a  lease.22 

Occasionally  it  has  been  said  that  an  instrument 
providing  for  the  sharing  of  crops  will  not  be  con- 
strued as  a  lease  unless  such  clearly  appears  to  be  the 
intention  of  the  parties, ^^  and  this  would  seem  to  be 
a  reasonable  rule,  calculated  to  remove  to  some  extent 
the  difficulties  with  which  the  subject  has  been  in- 
vested. An  instrument  providing  for  the  cultivation 
and  division  of  crops  should,  no  more  than  any  other 
instrument,  be  extended  in  effect  so  as  to  op-erate  like- 
wise as  a  lease,  unless  such  appears  to  have  been  the 
intention  of  the  parties.  This  view,  that  an  agreement 
for  a  division  of  the  crops,  is  in  itself  no  evidence  that 
a  lease  is  intended,  is  indicated  though  not  clearly 
stated,  in  a  number  of  cases  in  which  the  construction 
of  the  instrument  was  adverse  to  the  existence  of  a 
tenancy."* 

22.     Neal   v.    Brandon,    70   Ark.  v.  Rogers,  73  N.  C.  320. 
79,  66  S.  W.  200;  Dixon  v.  Nicolls.  23.     Walls    v.    Preston,    25    Cal. 

39  111.  372,  89  Am.  Dec.  312;    Vaw-  59;      Alwood  v.  Ruckman,  21   111. 

ter  V.  Frame,  48  Ind.  App.  481,  96  200;      Guest  v.   Opdyke,    31   N.   J. 

N.    E.    35     (semble);       Reeves    v.  L.  552;     Vawter  v.  Frame,  48  Ind. 

Ilannan,    65    N.    J.    Law,    249,    48  App.  481,  96  N.  E.  35. 
Atl.    1018;      Durant  v.  Taylor,   89  24.     Shields     v.     Kimbrough     & 

N.  C.  351    (semble).  Purnell,  64  Ala.  504;     Bourland  v. 

In  Hoskins  v.  Rhodes,  1  Gill  &  J.  McKnight,  79  Ark.  427,  4  L.  R.  A. 

(Md.)  266,  it  is  said  that  the  res-  (N.  S.)  698,  96  S.  W.  179;     Adams 

servation  of  a  share  of  the  grain  v.   Thornton,    1   Cal.   App.   XVIII, 

as    "rent"    necessarily    shows    the  8i;  Pac.  215;  Creel  v.  Kirkham,  47 

instrument   to   be    a   lease.        But  111.    344;    Wood    v.     Garrison,     23 

the  use  of  the  word  "rent"  is  not  Ky.    L.    Rep.    295,  62   S.  W.  728; 

ordinarily  regarded  as  conclusive.  Richards  v.  Wardwell,  82  Me.  343, 

See  Moser  v.  Lower,  48  Mo.  App.  19  Atl.  863;     Delaney  v.  Root,  99 

S5;    Ponder  v.  Rhea,  32  Ark.  435;  Mass.   546,  97  Am.  Dec.  52;     Cul- 

Putnam   v.   Wise,   1  Hill    (N.   Y.)  ley  v.  Taylor,  62  Neb.  651,  87  N. 

234,  37  Am.  Dec.  309;     Haywood  W.  334;     Gray  v.  Reynolds,  67  N. 
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§  49.     Covenants (a)   Express  and  implied.  The 

legal  act  by  which  the  relation  of  landlord  and  tenant 
is  created,  the  lease,  is,  as  we  have  before  stated, ^^  a 
conveyance  vesting  an  estate  in  the  tenant,  and  not  a 
contract  imposing  a  personal  obligation  on  either  party. 
Almost  invariably,  however,  the  making  of  the  convey- 
ance is  accompanied  by  the  making  of  one  or  more  con- 
tractual stipulations  by  one  or  both  of  the  parties  to 
the  conveyance.  If  the  conveyance  is  incorporated  in 
a  written  instrument,  as  it  must  be,  by  reason  of  the 
Statute  of  Frauds,  when  the  estate  conveyed  is  above  a 
certain  quantum  as  regards  duration,^®  the  accompany- 
ing contractual  stipulations  are  ordinarily  inserted  in 
the  same  instrument,  and,  as  we  have  before  re- 
marked,^^  the  instrument  as  a  whole  is  referred  to  as  a 
''lease,"  an  expression  which  is  also  applied  to  the 
whole  transaction  considered  as  a  legal  act,  or  aggre- 
gate of  legal  acts,  apart  from  their  incorporation  in 
any  written  instrument.  Contractual  stipulations  en- 
tered into  by  the  lessor  or  lessee,  or  both,  thus  evi- 
denced by  a  written  "lease,"  are  ordinarily  termed  the 
''covenants  of  the  lease,"  though  the  word  "covenant" 
is,  at  common  law,  properly  applicable  to  such  stipula- 
tions only  if  the  writing  is  under  the  seal  of  the  per- 
son bound  thereby.  It  is,  no  doubt,  in  part  owing  to  the 
fact  that  these  contractual  stipulations  are  thus  or- 
dinarily incorporated  in  the  same  instrument  as  the 
demise  itself,  that  courts  so  frequently  use  the  expres- 
sion "contract  of  lease,"  losing  sight  of  the  fact  that 
the  relation  of  tenancy  is  created,  not  by  a  contract, 
but  by  the  conveyance,  by  one  person  to   another,   of 

J.  L.  169,  50  Atl.  670;     De  Mott  v.  727.     But   see   Alexander  v.   Zeig- 

Hagerman,    8    Cow.    (N.    Y.)    220,  ler,  84  Miss.  560,  S6  So.  536;  Minne- 

18  Am.  Dec.  443;     Caswell  v.  Dis-  apolis   Iron   Store  v.    Branum,   36 

trlch,    15     Wend.     (N.     Y.)     379;  N,  D.  355,  L.  R.  A.  1917E  298,  162 

Moore  v.   Linn,   19    Okla.    279,    91  N.  W.  543. 

Pac.     910;     Messinger     v.     Union  25.     See  ante  §  39. 

Warehouse    Co.,    39    Ore.    546,    65  26.     Ante  §  42. 

Pac.  808;     Rogers  v.  Frazier  Bros.  27.     Ante  §  39. 
&  Co.  (Tex.  Civ.  App.),  108  S.  W. 


§  49]  The  Quantum  of  Estates.  125 

an  estate  less  in  quantum  than  that  of  grantor.  If  the 
conveyance  by  which  tlie  tenancy  is  created  is  oral,  the 
accompanying  contractual  stipuhitions  would  ordinarily 
be  oral.^^ 

The  possible  subjects  of  such  contractual  stipula- 
tions, entered  into  at  the  time  of  the  creation  of  a  ten- 
ancy, are  innumerable.  A  contract  by  the  lessee  to  pay 
rent  is,  in  this  country,  almost  universal,  and  among 
other  contracts  of  frequent  occurrence  are  those  in  re- 
gard to  the  mode  of  using  the  premises,  to  make  im- 
]:)rovements,  to  insure,  to  pay  taxes  and  to  renew  the 
lease. 

A  covenant  may  be  express,  or  "in  deed,"  as  being 
created  by  agreement  of  the  parties,  whether  it  be  fram- 
ed in  exi^ress  terms,  or  is  merely  matter  of  inference 
from  the  language  of  the  instrument,  or  it  may  be  im- 
plied, or  a  covenant  "in  law,"  as  being  an  agreement 
which  the  law  infers  from  the  use  of  certain  recognized 
terms  in  the  creation  of  an  estate, ^^  or  from  the  exis- 
tence of  a  certain  relation  between  parties.^^  The  term 
"implied"  covenant  is  also  quite  frequently  extended  to 
cover  what  is  properly  an  express  covenant,  because 
created  by  the  agreement  of  the  parties,  but  which  is  ex- 
pressed with  such  a  degree  of  obscurity  as  to  be  dis- 
coverable only  by  a  course,  of  reasoning  and  construc- 
tion.^^ 

(b)    Of  quiet  enjoyment  and  power  to  demise. 


A  covenant  for  quiet  enjoyment  has  always  been  implied 
from  the  use  of  the  word  "  demise,  "^^  and  occasionally 

28.  That  an  oral  demise  may  ed  price,  a  covenant  was  "im- 
thus  be  accompanied  by  contractu-  plied,"  or  rather  "inferred,"  that 
al  stipulations,  see  Bolton  v.  Tom-  he  would  burn  lime  at  such  sea- 
lin,  5  Adol.  &  E.  586.  sons.       Shrewsbury    v.     Gould,    2 

29.  WiUiams    v.    Burrell,    1    C.  Barn.  &  Aid.   487. 

B.  402.  32.     Andrews'   Cases,   Cro.   Eliz. 

30.  Rawlie,  Covenants,  §  272.  214;         Budd-Scott      v.       Darnell 

31.  For  instance,  when  a  lessee  (1902)  2  K.  B.  351;  Stott  v.  Ruth- 
covenanted  that  he  would,  at  all  erford,  92  U.  S.  107,  23  L.  Ed. 
seasons  of  burning  lime,  supply  486;  Ware  v.  Lithgow,  71  Me. 
the  lessor  with  lime  at  a  stipulat-  62;      Folts   v.   Huntley,    7   Wend. 
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of  other  words  of  leasing  sucli  as  "let"  and  '' lease ;"^' 
and  according  to  the  great  weight  of  authority,  such  a 
covenant  is  implied  from  the  mere  relation  of  landlord 
and  tenant,  independently  of  the  presence  of  any  par- 
ticular words  in  the  lease,  and  accordingly  it  exists 
even  in  the  case  of  an  oral  lease.'* 

From  the  word  "demise"  in  a  lease,  the  law  im- 
plies not  only  a  covenant  for  quiet  enjoyment,  hut  also 
a  covenant  of  title,  or,  which  is  the  same  thing,  a  cove- 
nant that  the  lessor  has  power  to  demise. ^^  And  it  has 
apparently    been    decided    in  England    that   the  word 


(N.  Y.)  210;  Lanigan  v.  Kille,  97 
Pa.  St.  120,  39  Am.  Rep.  797; 
Groome  v.  Ogden  City  Corpora- 
tion, 10  Utah  54,  37  Pac.  90. 

33.  Hamilton  v.  Wright's 
Adm'r,  28  Mo.  199;  Young  v. 
Hargrave's  Adm'r,  7  Ohio  (pt.  2) 
63;  Maule  v.  Ashmead,  20  Pa. 
482;  Black  v.  Gilmore,  9  Leigh 
(Va.)    446,  448,  33  Am.  Dec.  253. 

34.  Picket  v.  Ferguson,  45 
Ark.  177,  55  Am.  Rep.  545;  Mc- 
Dowell V.  Hyman,  117  Cal.  67,  48 
Pac.  984;  Gazzolo  v.  Chambers, 
73  111.  75;  Hoagland  v.  New  York, 
C.  &  St.  L.  Ry.  Co.,  Ill  Ind.  443,  , 
13  N.  E.  572,  12  N.  E.  83;  Cohen 
V.  Hayden,  180  Iowa  232,  163  N. 
W.  238,  157  N.  W.  217;  Stewart 
V.  Murphy,  95  Kan.  421,  Ann.  Cas. 
1917C  612,  148  Pac.  609;  Dunck- 
lee  V.  Webber,  151  Mass.  408,  24 
N.  E.  1082;  Mack  v.  Patchin,  42 
N.  Y.  167,  1  Am.  Rep.  506;  Smith- 
field  Improvement  Co.  v.  Coley 
Bardin,  156  N.  C.  255,  36  L.  R.  A. 
(N.  S.)  907,  72  S.  E.  312;  Hanley 
V.  Banks,  6  Okla.  79,  51  Pac.  664; 
Wolf  V.  Eppenstein,  71  Ore.  1,  140 
Pac.  751;  Edwards  v.  Perkins,  7 
Ore.  149;  Kelly  v.  Miller,  249  Pa. 
314,  94  Atl.  1055;  Eldred  v. 
Leahy,  31  Wis.  546. 

But   see   Lovering   v.    Lovering, 


13  N.  H.  513,  517;  Mershon  v. 
Williams,  63  N.  J.  L.  398,  44  Atl. 
211;  May  v.  Levy,  88  N.  J.  L. 
351,  Ann.  Cas.  1917C  619,  95  Atl. 
999. 

There  are  decisions  to  the  ef- 
fect that  a  lease  is  not  within  a 
statutory  provision  that  no  cov- 
enant shall  be  implied  in  any  con- 
veyance of  real  estate.  City  of 
New  York  v.  Mabie,  13  N.  Y.  151, 
64  Am.  Dec.  538;  Fifth  Ave. 
Building  Co.  v.  Kernochan,  221 
N.  Y.  370,  117  N.  E.  579;  Edwards 
V.  Perkins,  7  Ore.  149;  Northern 
Brewery  Co.  v.  Princess  Hotel,  78 
Ore.  453,  Ann.  Cas.  1917C  621,  153 
Pac.  37;  Contra,  Ninnis  v.  New- 
bro-GaUogly  Co.,  140  N.  W.  980; 
174  Mich.  635,  44  L.  R.  A.  (N.  S.) 
1110,  Koeber  v.  Somers,  108  Wis. 
497,  52  L.  R.  A.  512,  84  N.  W.  991. 

35.  Holder  v.  Taylor,  Hob.  12; 
Eraser  v.  Skej',  2  Chitty,  646  (sem- 
ble) ;  Line  v.  Stephenson,  5  Bing. 
N.  C.  183  (dictum);  Burnett  v. 
Lynch,  5  Barn.  &  C.  589,  609  (dic- 
tum);  Stott  V.  Rutherford,  92  U. 
S.  107,  23  L.  Ed.  486;  Grannis  v. 
Clark,  8  Cow.  (N.  Y.)  36;  Ware 
V.  Lithgow,  71  Me.  62;  Crouch 
V.  Fowle,  9  N.  H.  219,  32  Am.  Dec. 
350;  Harms  v.  McCormick,  132 
in.  104,  22  N.  E.  511,  rev'g  30  III. 
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"let"  has  the  same  effect  as  the  word  "demise"  for 
this  purpose,^"  though  in  a  previous  decision  in  the 
same  jurisdiction  it  was  asserted  that  such  a  covenant 
would  not  be  implied  on  a  lease  by  parol.'*^  In  two 
states  in  this  country  it  has  been  decided  that  such 
a  covenant  cannot  be  implied  upon  a  written  lease, 
without  the  use  of  the  words  "demise"  or  " grant. "^* 
On  the  other  hand  there  are  occasional  suggestions  to 
the  effect  that  such  a  covenant  will  be  implied  with- 
out reference  to  the  use  of  any  particular  words  of 
leasing.^^ 

An  implied  covenant,  as  distinguished  from  an  ex- 
press covenant,  will  not,  it  has  been  held,  endure  longer 
than  during  the  continuance  of  the  estate  out  of  which 
the  lease  is  granted.''"  If,  for  instance,  one  having  an 
estate  for  life  makes  a  lease  for  years  and  dies  before 
the  expiration  of  the  lease,  whereupon  the  lessee  is 
evicted  by  the  remainderman,  the  lessee  cannot  assert 
any  liability  against  the  personal  representatives  of  the 
lessor  under  the  covenant  of  quiet  enjoj^ment.^^ 

The  covenant  for  quiet  enjoyment  protects  the 
lessee  against  interference  with  his  enjoyment  of  the 
premises  by  the  acts  of  the  lessor  himself,^ ^^  and  acts 
by  others  under  his  authority  are  constructively  his  acts 

App.    125;      Conrad   v.    Morehead,  &  Co.  v.   Lloyd   &   Sons    [1895]    2 

89  N.  C.  34;     Ford  v.  Ball,  76  W.  Q    B.  610;      Cheiny  v.  Langley,  1 

Va.   663,  86  S.  E.   562    (grant  and  Leon.    179;      City   of   Brookhaven 

demise).  v.    Baggett,    61    Miss.    383;       Mc- 

36.  Mostyn  v.  West  Mostyn  Clowny  v.  Croghan's  Adni'r,  1 
Coal  &  Iron  Co.,  1  C.  P.  Div.  145.  Grant   Cas.    (Pa.)    311;      Compare 

37.  Bandy  v.  Cartwright,  8  Hamilton  v.  Wright's  Adm'r,  28 
Exch.  913.  Mo.   199. 

38.  Baxter  v.  Ryers,  13  Barb.  41.  Swan  v.  Stransham,  3  Dyer.. 
(N.  Y.)  284;     Gano  v.  Vanderveer,  257b,  Benl.  &  D.  150. 

34  N.  J.  L.  293.  41a.     See   McDowell   v.    Hyman, 

39.  See  McAlester  v.  Landers,  117  Cal.  67,  48  Pac.  984;  Berring- 
70  Cal.  79,  11  Pac.  505;  Wade  v.  ton  v.  Casey,  78  111.  317;  Kau- 
Halligan,  16  111.  507;  Streeter  v.  sas  Inv.  Co.  v.  Carter,  160  Mass. 
Streeter,  43  111.  155.  421,  36  N.  E.  63;     Herpolsheimer 

40.  Hyde  v.  Dean  &  Canons  of  v.  Funke,  1  Neb;  Unoff.  471,  95 
Windsor,  Cro.   Eliz.  552;      Baynes  N.  W.  688. 
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for  this  purpose.^ 2  The  covenant  also,  unless  expressly 
limited,  extends  to  an  eviction  by  one  having  a  para- 
mount title.*^  It  does  not,  on  the  other  hand,  extend 
to  wrongful  acts  of  third  persons.,  it  not  being  regarded 
as  in  accordance  with  the  intention  of  the  parties  that 
the  lessor  should  be  answerable  for  the  acts  of  strangers 
which  he  could  neither  foresee  nor  prevent.'**  Nor  does 
it  extend  to  the  acts  of  the  state,  or  of  an  agency  of  the 
state,  acting  in  the  exercise  of  the  right  of  eminent 
domain  or  of  the  police  power.*^ 

The  extent  or  character  of  the  interference  with  en- 
joyment necessary  to  constitute  a  breach  of  the  cov- 
enant of  quiet  enjoyment  is  a  question  on  which  the 
cases  do  not  present  any  harmonious  rule.  There  are 
decisions  and  dicta  in  this  country  to  the  effect  that  an 
eviction  of  the  tenant,  either  total  or  partial,  is  neces- 
sary for  this  purpose.* **     Under  such  a  view,  it  seems, 


42.  Levitzky  v.  Canning,  33  Cal 
299;  City  of  New  York  v.  Mabie. 
13  N.  Y.  (3  Kern.)  151,  64  Am. 
Dec.  538;  Sherman  v.  WilliamS; 
113  Mass.  481,  18  Am.  Rep.  522; 
Harmont  v.  Sullivan,  128  Iowa, 
309,  103  N.  W.  951;  Seaman  v. 
Browning,  1  Leon.  157. 

43.  See  Chestnut  v.  Tyson, 
105  Ala.  149,  53  Am.  St.  Rep.  101, 
16  So.  723;  Kane  v.  Mink,  64 
Iowa,  84,  19  N.  W.  852;  Holbrook 
V.  Young,  108  Mass.  83;  King  v. 
Bird,  148  Mass.  572,  20  N.  E.  19G; 
Peters  v.  Grubb,  21  Pa.  455,  and 
other  cases  cited  in  the  next  suc- 
ceeding notes. 

44.  Rawle,  Covenants  for  Title 
§  127;  Hayes  v.  Bickerstaft 
Vaughan,  118;  Malzy  v.  Eichholz 
[1916],  2  K.  B.  308;  Chestnut  v 
Tyson,  105  Ala.  149,  53  Am.  St. 
Rep.  101,  16  So.  723;  Playter  v. 
Cunningham,  21  Cal.  229;  Stiger 
V.  Monroe,  109  Ga.  457,  34  S.  E. 
595;     Gazzolo  v.  Chambers,  73  111. 


75;  Kimball  v.  Grand  Lodge  of 
Masons,  131  Mass.  59;  Gardner 
V.  Keteltas,  3  Hill  (N.  Y.)  330,  38 
Am.  Dec.  637;  Huggins  v.  Waters, 
167  N.  C.  197,  83  S.  E.  334;  Hol- 
den  V.  Tidwell,  37  Okla.  553,  49 
L.  R.  A.  (N.  S.)  369,  Ann.  Cas. 
1915C  394,  133  Pac.  54;  Moore  v. 
Weber,  71  Pa.  St.  429,  10  Am.  Rep. 
708;  McNairy  v.  Hicks,  62  Tenn. 
(3  Baxt.)  378;  Underwood  v. 
Birchard,   47   Vt.  305. 

45.  Pabst  Brewing  Co.  v.  Thor- 
ley,  127  Fed.  439;  Ellis  v.  Welch, 
6  Mass.  246,  4  Am.  Dec.  122;  Good- 
year Shoe  Mach.  Co.  v.  Boston 
Terminal  Co.,  176  Mass.  115,  57 
N.  E.  214;  Lindwall  v.  May,  111 
N.  Y.  App.  Div.  457,  97  N.  Y. 
Supp.  821;  Dunn  v.  Mellon,  147 
Pa.  St.  11,  30  Am.  St.  Rep.  706, 
23  Atl.  210. 

46.  Levitzky  v.  Canning,  33 
Cal.  299;  Avery  v.  Dougherty, 
102  Ind.  443,  52  Am.  Rep.  680,  2 
N.    E.    123;     National    Furniture 
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having  regard  to  tlie  nature  of  an  eviction/^  tliere  can- 
not be  any  breach  of  the  covenant  unless  the  lessor 
is  either  actually  ousted  from  part  or  the  whole  of  the 
premises,  or  unless  he  vacates  them  in  whole  or  in  part 
Hi,  a  result  of  the  acts  complained  of.  In  some  cases, 
however,  in  which  there  is  stated  to  be  an  eviction  con- 
stituting a  breach  of  the  covenant,  it  does  not  appear 
that  the  lessor's  possession  of  the  premises,  as  distinct 
from  his  right  of  enjoyment,  had  been  in  any  way  af- 
fected,'*^ and  in  some  cases,  without  any  reference  to  the 
matter  of  eviction,  an  act  falling  short  of  an  eviction 
has  been  regarded  as  constituting  a  breach.'*'^  Equiva- 
lent, it  seems,  to  the  statement  that  an  eviction  is  neces- 
sary to  constitute  a  breach  of  the  covenant,  is  the  state- 
ment, occasionally  made,  that  a  ''mere  trespass"  by  the 
landlord,  without  any  assertion  of  title,  actual  or  con- 
structive, is  not  sufficient  for  the  purpose. ^^ 

Damages.     The  ordinary  measure  of  damages 

for  the  breach  of  the  covenant  for  quiet  enjoyment,  by 
which  the  lessee  is  deprived  of  the  possession,  is  the 

Co.  V.  Inhabitants  of  Cumberland  70    Cal.    79,    11    Pac.    505;    Gries- 

County,   113   Me.   175,   93   Atl.   70;  heimer  v.  Bothman,  105   111.  App. 

Kimball    v.    Masters,    Wardens    &  585;     Boyer  v.   Commercial   Bldg. 

Members  of  Grand  Lodge  of  Ma-  Inv.  Co.,  110  Iowa,  491,  81  N.  W. 

sons  in  Massachusetts,   131  Mass.  720;     Metropole  Const.  Co.  v.  Har- 

59;      International    Trust    Co",    v.  tigan,  83  N.  J.  L.  409,  85  Atl.  313; 

Schumann,    158   Mass.   287,   33    N.  Hubble  v.  Cole,  88  Va.  236,  13  L. 

E    509;     Boreel  v.  Lawton,  90  N.  R    A.  311,  29  Am.  St.  Rep.  716,  13 

Y     293,    43   Am.    Rep.    170;      And  S.   E.   441. 

8:ee  Roth  v.  Adams,  158  Mass.  341,  In  England  it  appears  to  be  set- 

70    N.    E.    445,   Boreel  v.    Lawton,  tied  that  an  eviction  is  not  neces- 

90  N.  Y.  293,  43  Am.  Rep.  170.  sary.     See  Sanderson  v.  Mayor  of 

47.  Post    §    58.  Berwick-upon-Tweed,  13  Q.  B.  Div. 

48.  See    York    v.    Steward,    21  547;     Budd-Scott  v.  Daniell  [1902] 
Mont.  515,  43  L.  R.  A.  125,  55  Pac.  2  K.  B.  351. 

29;      Brown    v.     Holyoke     Water  50.     Lloyd  v.  Tomkies,   1  Term 

Power  Co.,  152  Mass.  463,  23  Am  R.  671;     Avery  v.  Doughtery,  102 

St    Rep.   844,   25   N.   E.   966;    Her-  Ind.  443,  52  Am.  Rep.  680,  2  N.  E. 

polsheimer  v.  Funke,  1   Neb.   Un-  123;     Edgerton  v.   Page,  20  N.   Y. 

off.  471,  95  N.  W.  688.  281;    City  of  New  York  v.  Mabie, 

49.  Levitzky    v.     Canning,     33  13   N.   Y.    (3  Kern.)    151,   64   Am. 
Cal.   299;     McAlester   v.   Landers,  Dec.   538. 
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excess  of  the  rental  value  of  the  premises  over  the  rent 
which  he  has  agreed  to  pay  therefor,  from  the  time  of 
the  eviction  till  the  end  of  the  term,^^  or,  in  the  case  of 
a  tenancy  at  will,  till  the  lessor  would  have  had  the 
right  to  demand  the  possession. ^^  j^  Pennsylvania  and 
Ohio,  apparently,  a  different  rule  has  heen  adopted, 
and  there,  except  in  so  far  as  rent  may  have  been  paid 
for  a  part  of  the  term  during  which  he  was  deprived  of 
possession,  the  recovery  by  the  tenant,  in  the  case  at 
least  of  an  eviction  by  title  paramount,  is  restricted  to 
nominal  damages  ;^^  and  the  same  rule  is  perhaps  to  be 
regarded  as  applicable  in  New  York  when  the  landlord 
does  not  participate  in  the  eviction.^*  In  any  case,  the 
tenant  is  entitled  to  recover  any  rent  which  he  may  have 
paid  for  a  part  of  the  term,  during  which  he  has  been 
kept  out  of  possession.^^ 

— -  (c)      Dependent    and    independent    covenants. 

Covenants  and  other  contracts  entered  into  on  the  pai-t 
of  the  lessor  and  lessee  may  be  dependent  or  indepen- 
dent. If  one  party  may  assert  the  nonperformance  by 
the  other  of  some  covenant  entered  into  by  the  latter, 
without  having  himself  performed  a  covenant  on  his 
own  part  to  be  performed,  the  covenants  are  inde- 
pendent, while  if  he  cannot  assert  such  nonperformance 
by  the  other  unless  he  has  himself  performed,  the  cov- 
enants are  dependent.  The  question  whether  covenants, 
or   any  contractual   stipulations,   are   dependent   or   in- 

51.     Tyson  v.  Chestnut,  118  Ala.  52.     Ashley  v.  Warner,  11  Gray 

387,  24  So.  73;    Snodgrass  v.  Rey-  (Mass.)    43. 

nolds,    79    Ala.    452,    58   Am.    Rep.  53.     McAlpin    v.    Woodruff,     11 

601;      Sheets    v.    Joyner,    11    Ind.  Ohio    St.    120;    Lanigan    v.    Kille, 

App.  205,  38  N.  E.  830    (semble) ;  97  Pa.   St.  120,  39  Am.  Rep.  797; 

Riley  V.  Dale,   158   Mass.   240,   33  American  Ice  Co.  v.  Pocono  Spring 

N.  E.   491;     Duncklee  v.  Webber,  Water  Ice  Co.,   105  C.   C.  A.   625, 

151  Mass.  408,  24  N.  E.  1082  (sem-  183  Fed.  193. 

hie) ;    Prochaska  v.  Fox,  137  Mich.  54.     See  Mack  v.  Patchin,  42  N. 

519,    100   N.   W.    746;     Hughes   v.  Y.  167,  1  Am.  Rep.  506. 

Hood,    50    Mo.    350;     Williams    v.  55.     Riley    v.    Hale,    158    Mass. 

BurreU,    1    C.    B.     402;     Lock     v.  240,    33    N.    E.    491;      Blossom    v 

Furze,  L.  R.  1  C.  P.  441.  Knox,  3  Pin.  (Wis.)  262,  3  Chand. 

(Wis.)    295. 
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dep-endent  is,  as  between  a  lessor  and  lessee,  as  in  any 
other  connection,  a  question  of  the  intention  of  the  par- 
ties as  collected  from  the  language  used  by  thorn.-"'"  The 
modern  tendency,  it  is  said,  in  reference  to  contracts 
generally,  is  to  construe  promises  as  dependent  on  each 
other  when  they  form  the  whole  consideration  for  each 
other, '^^  but  this  criterion  would  seem  to  be  inapplicable 
to  covenants  in  leases,  since  the  making  of  the  demise 
itself,  that  is,  the  grant  of  an  estate  in  the  land,  ordi- 
narily enters  into  the  consideration.^^  Such  covenants 
call  rather  for  the  application  of  the  rule  that  where 
a  covenant  goes  only  to  a  part  of  the  consideration  on 
both  sides,  and  a  breach  of  such  covenant  may  be  paid 
for  in  damages,  it  is  an  independent  covenant.^®  Such 
covenants  might  also  call  for  the  application  of  the 
asserted  rule  that  covenants  are  to  be  treated  as  in- 
dependent rather  than  as  conditions  precedent,  especially 
where  some  benefit  has  been  derived  by  the  covenant or.^° 

§  50.  Lessor's  obligation  to  give  possession.  There 
are  decisions  to  that  effect  that  a  failure  to  give  posses- 
sion to  the  lessee  at  the  time  named  for  the  commence- 
ment of  the  term  is  a  breach  of  the  covenant  for  quiet 
enjoyment^o^  which,  as  we  have  seen,  is  ordinarily  im- 

56.  See  Porter  v.  Shephard,  6  60.  Newson  v.  Smythies,  2 
Term.  R.  668,  per  Kenyon,  C.  J.;       Hurl.  &  W.  840. 

Roberts  v.  Brett,  11  H.  L.  Cas.  354  60a.     Ludwell     v.     Newman,     6 

per  Chelmsford.  Term.  R.  458   (semble);   Smart  v. 

57.  Hammon,  Contracts,  p.  905.  Stuart,  5  U.  C.  Q.  B.   (0.  S.)  301; 

58.  See  Palmer  v.  Meriden  Brit-  King  v.  Reynolds,  67  Ala.  229,  42 
tannla  Co.,  188  111.  508,  59  N.  E.  Am.  Rep.  107  (semble);  Allan  v. 
247,  aff'g  88  111.  App.  485.  Guaranty  Oil  Co.,  —  Cal.  --,  168 

59.  Boone  v.  Eyre,  1  H.  Bl.  273  Pac.  884;  Berrington  v.  Casey,  78 
note  a;  notes  to  Pordage  v.  Cole,  111.  317  (implied  contract  for  pos- 
1  Wms.  Saund.  320b;  Carpenter  session  and  quiet  enjoyment); 
V.  Creswell,  4  Bing.  409.  See  Pal  Riley  v.  Hale,  158  Mass.  240,  33 
mer  v.  Meriden  Brittannia  Co.  N  E.  491;  Friedland  v.  Myers 
188  111.  508,  59  N.  E.  247,  aff'g  8S  65  Hun  (N.  Y.)  619,  19  N.  Y.  Supp. 
111.  App.  485;  Butler  v.  Manny,  741.  47  N.  Y.  St.  Rep.  52;  modi 
52  Mo.  497;  Lewis  v.  Chisholm  fied  139  N.  Y.  432,  34  N.  E.  1055; 
68  Ga.  40.  Garrison  v.  Hutton,  118  N.  Y.  App. 
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plied  from  the  relation  of  landlord  and  tenant,  if  not 
expressed  in  the  lease.*'*'^  In  opposition  to  this  view, 
however,  it  has  been  stated  that  one  who  has  a  tnere 
interesse  termini  cannot  sue  on  a  covenant  for  quiet 
enjoyment. ^°^  A  covenant  for  quiet  enjoyment  in  a  con- 
veyance in  fee  is  usually  regarded  as  broken  by  the  ex- 
clusion of  the  grantee  from  possession  by  one  having  a 
paramount  title,  since  the  law  will  not  compel  the 
grantee  to  obtain  possession  by  committing  a  trespass 
before  bringing  suit  on  the  covenant. ^"*^  And  it  would 
seem  that,  on  the  same  theory,  a  lessee  should  be  allowed 
to  sue  on  such  a  covenant  in  the  lease  if  excluded  from 
possession  by  one  having  paramount  title,  or  by  the 
lessor  himself.  There  is,  however,  some  difficulty  in 
accepting  this  view  in  any  jurisdiction  in  which  it  is 
held  that  an  eviction  is  necessary  to  effect  a  breach  of 
the  covenant,^"^  and  where  it  is  also  the  law  that  one 
who  has  not  been  in  possession  cannot  be  evicted. ^^' 
Nor  can  the  covenant  for  quiet  enjoyment  be  regarded 
as  the  basis  of  liability  when  the  lessee  is  excluded  by 
a  stranger,  in  possession  without  right,^^^  it  being  recog- 
nized that  the  wrongful  acts,  of  strangers  are  not  within 
the  scope  of  such  a  covenant.*^"^ 

In  many  of  the  cases  in  which  the  lessee  has  been 
allowed  to  recover  damages  on  account  of  his  exclusion 
from  possession-,   the   exact   theory   of  the   action   does 

Div.    455,    103    N.    Y.    Supp.    265;  (2d  Ed.)  105;     11  Cyclopedia  Law 

Steel   V.   Frick,   56   Pa.    172;    Pos-  &  Proc.  1121. 

key    V.    Nunkwitz,    68    Wis.    322,  60e.     Ante   §   49(b)    note  46. 

60  Am.  Rep.  858,  32  N.  W.  35.  60f.     See    Etheridge    v.    Osborn, 

As  to  the  failure  to  give  posses-  12   Wend.    (N.   Y.)    529;      Vander- 

sion  as  a  defense  to  the  claim  for  pool  v.  Smith,  4  Abb.  Dec.  (N.  Y.) 

rent,  see  post  §  413  notes  43-63.  461;      Stiger   v.    Monroe,    109    Ga. 

60b.     Ante  §  49(b).  457,    34    S.    E.    595;      McClurg   v, 

60c.     Wallis  V.  Hands   [1893]    2  Price  &  Sims,   59  Pa.   St.  420,   93 

Ch.   75.  Am.  Dec.  356;     Hawkes  v.  Orton 

60d.     See  the  discussion  of  the  5  Adol.  &  E.  367. 

cases  in  Rawle,  Covenants  for  Ti  60g.     Post,     this     section,     note 

tie,  §  138  et  seq.     See,  also,  cases  60u. 

cited  in  8  Am.  &  Eng.  Enc.  Law  60h.     Ante  §  49(b)  note  44. 
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not  clearly  appear.  In  an  English  case  denying  the  right 
of  the  lessee  to  sue  on  the  covenant  for  quiet  enjoyment 
in  case  of  his  exclusion  from  possession,  his  right  of 
recovery  in  case  of  such  exclusion  is  said  to  ** founded  on 
imi)lied  covenant,"^"'  and  so  in  several  cases  in  this 
country  it  is  said  that  there  is  a  right  of  action  on  the 
implied  agreement  to  give  possession.*'^-'  Occasionally 
the  expressions  of  the  court  are  to  the  effect  that  the 
action  is  on  an  agreement  to  give  possession,  without 
terming  the  agreement  ''implied"  although  it  is  not 
expressed  otherwise  than  in  the  language  of  demise.®""^ 
Not  infrequently  the  courts  speak  of  the  action  for 
damages  for  exclusion  from  possession  as  being  for 
''breach  of  the  contract  of  lease, '"^^^  an  expression  which 
'has  been  criticised  in  a  previous  part  of  this  work.*'^'^ 
This  can  mean  merely  that  the  action  is  for  breach  of 
either  an  express  or  implied  covenant  to  give  possession. 
The  most  satisfactory  mode,  perhaps,  of  regarding  the 
lessor's  liability  in  damages  on  account  of  the  lessee's 
inability  to  obtain  possession  would  be  to  view  it  as 
based  on  a  covenant  to  give  possession,  implied  from  the 
making  of  the  lease,  as  tlie  covenant  for  quiet  enjoy- 
ment is  implied  from  the  relation  of  landlord  and  tenant. 

60i.     Wallis  v.  Hands    [1893]    2  Tex.  262. 

Ch.  75,  citing  Coe  v.  Clay,  5  Bing.  60k.     Cohn  v.  Norton,  57  Conn. 

440,  which  decided  that  one  who  480,   5  L.  R    A.   572,  18  Atl.   575; 

lets  agrees  to  give  possession,  and  Clark  v.  Butt,  26  Ind.  236;  Hughes 

is  liable  in  an  action  for  damages  v.  Hood.  50  Mo.  350,  351. 

if    a    previous    occupant    retains-  601.     Carroll    v.    Peake,    1    Pet. 

possession.  fU.    S.)    18,    L.    Ed.    34;     Rice   v. 

60j.     King  V.  Reynolds,  67  Ala.  Whitraore,  74  Cal.  619,  5  Am.  St. 

229,  42  Am.  Rep.  107;     Berrington  Rep.  479,  16  Pac.  501;    Townsend 

V.    Casey,    78    111.    317;      Dilly    v.  v.  Nickerson  Wharf  Co.,  117  Mass. 

Paynsville    Land    Co.,     173    Iowa  501;      Goldman   v.   Gainey,    67   N. 

536,  155  N.  W.  971;     Herpolsheira-  Y.  App.  Div.  330,  73  N.  Y.  Supp. 

er  V.   Christopher,  76  Neb.  352,   £  738;     Rogers  v.  McGuffey,  96  Tex. 

L.    R.   A.    (N.    S.)    1127,    14   Ann.  565,   74   S.  W.  753;      Engstrom  v. 

Cas.   399,    111   N.   W.   359,   107   N.  Merriam.    25    Wash.    73,    64    Pac. 

W.    382;    Trull   v.    Granger.    8    N.  914;     Robrecht  v.  Marllng's  Adm'r, 

Y    115;     Becar  v.  Flues,  64  N.   Y  29  W.  Va.  765,  2  S.  E.  827. 

518;     Hertzberg  v.  Beisenbach,  64  60m.     Ante  §  39. 
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Whether  we  term  such  a  covenant  a  covenant  for  quiet 
enjoyment  seems  ordinarily  immaterial,  though  in  some 
jurisdictions,  as  before  suggested,*'""  to  do  so  would  not 
harmonize  with  the  views  there  asserted  with  reference 
to  the  latter  character  of  covenant. 

Exclusion  by  one  having  paramount  title.    That 

the  exclusion  of  the  lessee  by  one  having  a  paramount 
title  gives  him  a  right  of  action  against  the  lessor  is 
asserted  in  two  or  three  cases, ''"^  and  so  the  lessor  has 
been  held  liable  when  the  lessee  could  not  obtain  pos- 
session from  one  rightfully  in  possession  under  a  prior 
lease  from  the  same  lessor,^"P  such  prior  lessee's  titl-^ 
being  paramount  as  regards  that  of  the  subsequent 
lessee.^""  The  decisions,  subsequently  referred  to,^®' 
that  such  possession  and  title  in  another  constitute  a 
defence  to  a  claim  for  rent,  would  also,  perhaps,  tend  to 
support  the  view  that  the  lessee  may  recover  damages 
for  his  exclusion  from  possession  by  one  having  para- 
mount title.  The  lessee  thus  kept  out  of  possession  by 
one  having  paramount  title,  even  if  not  regarded  as  en- 
titled to  sue  on  the  covenant  for  quiet  enjoyment  or  an 
implied  covenant  to  give  possession,  would  clearly  have 
the  right  to  sue  on  the  covenant  of  power  to  demise, ®°^ 
when  such  covenant  is  expressed  or  can  be  implied  from 
the  use  of  particular  words  of  demise.*'*'* 

Exclusion  by  stranger  without  right.    A  lessee 

who  is  kept  out  of  possession  by  a  third  person  who  has 
no  right  to  the  possession,  as  when  a  previous  lessee 
holds   over  after  his   term,   has,   by   some   decisions,   a 

60n.     Anie  note  60(e).  322,    60   Am.   Rep.    858,   32   N.   W. 

60o.    Ludwell     v.     Newman,     6  35. 

Term  R.   458;      Gardner  v.  Ketel-  60q.     Post  ■  ^   58    (a),   notes   43- 

tas,    3    Hill    (N.   Y.)    330.      See   2  46. 

Piatt,   Leases,    288.  60r.     Post  §  413  notes  49-59. 

60p.     Bernhard     v.     Curtis,     75  60s.    Holder  v.  Taylor  Hob.  12a; 

Conn.  476,  54  AtL  213;     Friedland  Grannis  v.  Clark,  8  Cow.   (N.  Y.) 

V.  Myers,  139  N.  Y.  432,  34  N.  E.  36;  1  Wms.  Saund.  322,  note  a. 

1055;     Steel  v.  Frick,  56  Pa.  172;  60t.    Ante  §   49    (b)   note  35. 
Poposkey    v.    Munkwitz,    68    Wis. 
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right  to  recover  damages  against  his  lessor,®**"  and  it 
has  been  said,  as  justifying  such  view,  that  ''he  who 
lets  agrees  to  give  possession,  and  not  merely  to  gWe  a 
chance  of  a  law  suit."*'"^  By  other  decisions  he  has 
no  right  of  redress  against  the  lessor  in  such  caso,  it 
being  for  the  lessee  to  obtain  possession  from  the  wrong- 
doer.^^ It  has  been  said  that,  even  though  the  lessee  is 
otherwise  entitled  to  damages  as  against  the  lessor  for 
exclusion  by  a  stranger,  he  cannot  recover  if  he  has 
already  recovered  judgment  against  the  intruder  for 
possession  and  rents  and  profits.*'^^ 

It  has  occasionally  been  stated  that,  though  the 
lessor  is  liable  in  damages  if  a  stranger  is  in  possession 
at  the  time  named  for  the  commencement  of  his  term, 
and  the  lessee  is  consequently  prevented  from  taking 
possession  at  that  time,  he  is  not  liable  when  the  lessee 
is  prevented  by  a  stranger  from  taking  possession  at  a 
later  time,^"'  and  this  seems  a  reasonable  limitation  on 
the  lessor's  liability.  He  should  not  be  required,  if  the 
lessee  fails  to  enter  at  the  time  named  in  the  lease,  to 

60u.  Jenks  v.  Edwards,  11  Y.)  330,  332,  38  Am.  Dec.  C37: 
Exch.  775;  King  v.  Reynolds,  67  Cozens  v.  Stevenson,  5  Seig.  & 
Ala.  229,  42  Am.  Rep.  107;  Rose  R.  421;  Underwood  v.  Bircliard, 
V.  Wynn,  42  Ark.  257  (semble);  47  Vt.  305.  In  Gazzolo  v.  Cham- 
Hammond  V.  Jones,  41  Ind.  App.  bers,  73  111.  75,  it  is  said  that 
32,  83  N.  E.  257;  DiUy  v.  Payns-  the  lessee  alone,  and  not  the  les- 
ville  Land  Co.,  173  Iowa  536,  155  sor,  had  the  right  to  bring  an 
N.  W.  971;  Hughes  v.  Hood,  50  action  against  the  occupant  to 
Mo.  350,  351;  Herpolsheimer  v.  recover  possession,  and  this  seems 
Christopher,  76  Neb.  352,  9  L.  R.  to  have  influenced  the  decision. 
A.  (N.  S.)  1127,  14  Ann.  Cas.  399,  In  King  v.  Reynolds,  67  Ala.  229, 
111  N.  W.  359,  107  N.  W.  382;  42  Am.  Rep.  107,  cited  in  note  21, 
Hertzberg  v.  Beisenbach,  64  Tex.  ante,  it  is,  on  the  other  hand, 
262.  said    that   such    action    cannot   be 

60v.     Coe  V.  Clay,  5  Bing.  440.  brought  by  the  lessee. 

61.     Playter  v.  Cunningham,  21  61a.     Hughes    v.    Hood,    50    Mo. 

Cal.    229;     Gazzolo    v.    Chambers,  350,  351. 

73    111.    75;    Sigmund    v.    Howard  61b.     King  v.  Reynolds,  67  Ala. 

Bank,  29  Md.  324;    Pendergast  v.  229,   42  Am.   Rep.  107;    Hertzberg 

Young,    21    N.    H.    234    (dictum);  v.    Beisenbach,   G4   Tex.   262. 
Gardner   v.    Keteltas,   3    Hill    (N. 
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keep  tlie  premises  free  from  intruders  until  the  lessee 
chooses  to  enter. 

There  is  a  decision  apparently  to  the  effect  that 
one  who  purchases  the  property  after  the  time  for  the 
delivery  of  possession  under  the  lease  is  liable  in  dam, 
ages  if  the  lessee  is,  because  of  a  wrongful  holding  over 
by  a  prior  lessee,  prevented  from  obtaining  possession 
after  the  purchase,^^*' 

Exclusion  by  lessor.    In  case  the  lessor  himself 

refuses  to  allow  the  lessor  to  take  possession  at  the  com- 
mencement of  the  term,^^''  or  in  effect  does  so  by  leasing 
to  another  before  such  time  has  arrived,*^^*^  the  lessee 
may,  the  cases  are  agreed,  recover  damages  from  the 
lessor. 

§  51.  Condition  and  use  of  premises —  (a)  Condi- 
tion at  commencement  of  term.  One  taking  a  lease  of 
property  stands  in  the  position  of  a  purchaser,  who  can 
and  is  bound  to  inspect  the  property,  and  is  conse- 
quently subject  to  the  rule  of  caveat  emptor.  It  results 
that  there  is  no  implied  warranty  by  the  lessor  as  to 
the  condition  of  the  premises,  and  the  lessee  cannot 
ordinarily  complain  that  they  were  not,  at  the  beginning 
of  the  tenancy,  in  a  tenantable  condition,  or  were  not 
adapted  for  the  purposes  for  which  they  were  leased.^^* 

61c.     Hammond     v.     Jones,     41  240,  33  N.  E.  491;  Albey  v.  Wein- 

Ind.  App.  32,  83  N.  E.  257.  gart,  71  N.  J.  L.   92,  58   Atl.   87; 

61d.     King  v.  Reynolds,  67  Ala.  Trull    v.    Granger,    8    N.    Y.    115; 

229,  42  Am.  Rep.  107;    Hodges  v.  Edeshimer    v.     Quackenbush,     68 

Fries,  34  Fla.  63,  15  So.  682;  Ber-  Hun    (N.  Y.)    427,  23  N.  Y.  Supp. 

rington  v.  Casey,  78  111.  317;  Lou-  75;     McFarland    v.    Owens     (Tex. 

fer   V.    Stottlemyer,    16    Ind.    App.  Civ.  App.)  64  S.  W.  229.     In  Clark 

221,  44  N.  E.  1008;  Adair  v.  Bogle,  v.   Butt,  26   Ind.  236,   such  action 

20  Iowa  238;   Trull  v.  Granger,  8  on  the  part  of  the  lessor's  admin- 

N.  Y.  115;  Lieheman  v.  Graf  Real-  istrator  was  regarded  as  a  breach 

ty  Holding  Co.,  174  N.  Y.  App.  Div.  of    a    covenant    that     the     lessee 

774,  161  N.  Y.  Supp.  567;   Steel  v.  should    "have    full   and    peaceable 

Frick,  56  Pa.  St.  172   (semble).  possession    for   said    term." 

61e.     Eerrington     v.     Casey,    78  61f.     Hart  v.  Windsor,  12  Mees. 

in.    317;    Grace    v.    Haas,    20    La.  &  W.   68;    Little   Rock  Ice   Co.  v. 

Ann.  73;  Riley  v.  Hale,  158  Mass.  Consumers'  Ice  Co.,  114  Ark.  532, 
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In  Englajid  an  exception  has  been  made  in  tlio  case  of 
tlie  demise  of  a  furnished  house,  it  being  lield  tliat  a 
condition  is  implied  in  that  case  that  the  house  shall 
be  fit  for  inmiediate  habitation,"-  but  this  exception  to 
the  general  rule  has  been  questioned,  and  has  not  gen- 
erally been  recognized  in  this  country."^  The  freedom 
of  the  lessor  from  responsibility  for  the  condition  of  the 
premises  at  the  time  of  the  letting  does  not  extend  to 
cases  where  the  premises  contain  some  hidden  defect  or 
defects,  or  are  infected  with  some  noxious  disease,  ren- 
dering them  dangerous  or  uninhabitable,  and  of  which 
dangerous   element   or  defects   the  landlord  knew,   but 


170  S.  W.  241;  Davidson  v.  Fis- 
cher, 11  Colo.  583,  7  Am.  St.  Rep. 
267,  19  Pac.  652;  Valin  v.  Jewell, 
88  Conn.  151,  L.  R.  A.  1915B  324, 
90  Atl.  36;  Lucas  v.  Coulter,  104 
Ind.  81,  3  N.  E.  622;  Boyer  v. 
Commercial  Bldg.  Inv.  Co.,  110 
Iowa  491,  81  N.  W.  720;  Cowen  v. 
Sunderland,  145  Mass.  3G3,  1  Am. 
St.  Rep.  469,  14  N.  E.  117;  Smith 
V.  State,  92  Md.  518,  51  L.  R.  A. 
772,  48  Atl.  92;  York  v.  Steward, 
21  Mont.  515,  4a  L.  R.  A.  125. 
55  Pac.  29;  Towne  v.  Thompson, 
68  N.  H.  317,  46  L.  R.  A.  748,  44 
Atl.  492;  Franklin  v.  Brown,  118 
N.  Y.  110,  6  L.  R.  A.  770,  16  Am. 
St.  Rep.  744,  23  N.  E.  126;  Gaither 
V.  Hascall-Richards  Steam  Gen- 
erator Co.,  121  N.  C.  384,  28  S.  E. 
546;  Enterprise  Seed  Co.  v.  Moore, 
51  Okla.  477,  151  Pac.  867;  Kelly 
V.  Miller,  249  Pa.  314,  94  Atl. 
1055;  Clifton  v.  Montague,  40  W. 
Va.  20r,  33  L.  R.  A.  449,  52  Am. 
St.  Rep.  872,  21  S.  E.  858;  Aner 
V.  Vahl,  129  Wis.  635,  109  N.  W. 
529. 


62.  Wilson  v.  Finch,  Hatton,  2 
Exch.  Div.  336;  Bunn  v.  Harrison, 
3  Times  Law  Rep.  146.  The  ex- 
ception has  been  recognized  by 
the  highest  court  in  one  state. 
Ingalls  V.  Hobbs,  156  Mass.  348, 
16  L.  R.  A.  51,  32  Am.  St.  Rep. 
460  31  N.  E.  286,  and  by  an  inter- 
mediate court  in  another.  Morgen- 
than  V.  Ehrich,  77  N.  Y.  Misc. 
139,  136  N.  Y.  Supp.  140.  In 
Davey  v.  Christoff,  36  Ont.  Law 
Rev.  123,  the  exception  was  ex- 
tended to  the  lease  of  a  moving 
picture  theatre  with  its  equip- 
ment, which  turned  out  to  be  in- 
sufficiently heated. 

63.  Fisher  v.  Lighthall,  15  D. 
C.  (4  Mackey)  82,  54  Am.  Rep. 
258;  Davis  v.  George,  67  N.  H. 
393,  39  Atl.  979;  Murray  v.  Albert- 
son,  50  N.  J.  L.  167,  7  Am.  St. 
Rep.  787;  13  Atl.  394;  Franklin 
V.  Brown,  118  N.  Y.  110,  6  L.  R. 
A.  770,  16  Am.  St.  Rep.  744,  23 
N.  E.  126.  The  doctrine  of  the 
English  cases  is  discussed  in 
1  Tiffany,  Landlord  &  Ten.  §  86. 
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which  were  not  apparent  to  the  tenant,  and  were  un- 
known to  him."* 

(b)    Mode  of  use  by  tenant.     The  tenant   of 


premises  is  in  the  position  not  only  of  a  purchaser,  but 
also  of  a  bailee  thereof,  and  he  must  accordingly  use 
them  in  such  a  way  as  not  substantially  to  injure  them, 
and  must  return  them  at  the  end  of  the  term  in  such 
condition  as  they  were  in  when  the  tenancy  commenced, 
allowance  being  made  for  ordinary  wear  and  tear  inci- 
dent to  the  use  contemplated  in  the  making  of  the 
lease.  Any  substantial  injury  done  by  him  to  the  prop- 
erty demised,  as  by  cultivating  the  ground  in  an  im- 
proper manner,  by  destroying  trees  or  buildings  thereon, 
constitutes  waste,  which  may  frequently  be  restrained 
by  injunction,  and  for  which  the  tenant  is  liable  in 
damages.     The  question  of  what  constitutes  waste  is, 


64.  Finney  v.  Steele,  148  Ala. 
197,  6  L.  R.  A.  (N.  S.)  977,  12 
Am.  Cas.  510.  41  So.  476:  Gal- 
lagher V.  Button,  73  Conn.  172, 
46  Atl.  819;  Davidson  v.  Fischer, 
11  Colo.  583,  7  Am.  St.  Rep.  267, 
19  Pac.  652;  Sunasack  v.  Moray, 
196  111.  569,  63  N.  E.  1039;  Moore 
V.  Parker,  63  Kan.  52,  53  L.  R. 
A,  778,  64  Pac.  975;  Coke  v.  Gut- 
kese,  80  Ky.  598,  4  Ky.  L.  Rep. 
545,  44  Am.  Rep.  499;  Cowen  v. 
Sunderland,  145  Mass.  363,  1  Am. 
St.  Rep.  469,  14  N.  E.  117;  Rhoades 
V.  Seidel,  139  Mich.  608,  102  N. 
W.  1025;  Cesar  v.  Karutz,  60  N. 
Y.  229,  19  Am.  Rep.  164;  White- 
ley  V.  McLaughlin,  183  Mo.  160, 
66  L.  R.  A.  484,  81  S.  W.  1094; 
Wilcox  V.  Hines,  100  Tenn.  538, 
41  L.  R.  A.  278,  66  Am.  St.  Rep. 
770,   46   S.   W.   297. 

That  the  lessor  is  under  no  ob- 
ligation to  discover  defects,  in 
order  to  be  able  to  inform  the  les- 


see thereof,  see  Howell  v. 
Schneider,  24  App.  D.  C.  532, 
Davis  V.  Manning,  98  Neb.  707, 
154  N.  W.  239;  Andonique  v.  Car- 
men, 151  Ky.  249,  151  S.  W.  921; 
Ames  V.  Brandvold,  119  Minn.  521, 
138  N.  W.  786;  Clark  v.  Sharpe, 
76  N.  H.  446,  41  L.  R.  A.  (N.  S.) 
47,  83  Atl.  1090;  Whitmore  v. 
Orono  Pulp  &  Paper  Co.,  91  Me. 
297,  40  L.  R.  A.  377,  64  Am.  St. 
Rep.  229,  39  Atl.  1032;  Shinkle, 
Wilson  &  Kreis  Co.  v.  Birney  & 
Seymour,  68  Ohio  St.  328,  67  N. 
E.  715;  Howard  v.  Washington 
Water  Power  Co.,  75  Wash.  255. 
52  L.  R.  A.  (N.  S.)  578,  134  Pac. 
927. 

In  Tennessee  it  has  been  stated 
that  the  lessor  is  liable  if  by  the 
exercise  of  reasonable  care  and 
diligence  he  could  have  knowl- 
edge of  the  dangerous  condition. 
Stenberg  v.  Willcox,  96  Tenn.  163, 
34    L.    R.    A.    615,    33    S.    W.    97; 
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however,  not  peculiar  to  tenancies  for  years,  and  will  be 
more  conveniently  considered  in  a  future  part  of  this 
work.*'^ 

(c)  Repairs.  The  tenant  is,  by  some  author- 
ities, under  an  obligation  to  the  landlord  to  make  re- 
pairs, the  failure  to  do  which  is  termed  ''permissive" 
waste/'^  This  obligation  apparentlj^  grows  out  of  the 
duty  of  the  tenant,  above  mentioned,  to  return  the 
premises  in  the  condition  in  which  he  received  them,  and 
consequently  he  is  bound  to  keep  them  wind  and  water 
tight,  so  that  further  injury  may  not  result.*^  He  is 
not  however,  bound  to  make  repairs  of  a  substantial 
nature,  involving  the  substitution  of  new  structures,  or 
parts  thereof,  for  old,  though  these  latter  be  defective 
and  worn  out  through  agef'^ 

An  express  covenant  by  the  lessee  to  repair  re- 
quires him  to  make  repairs  even  in  case  of  injury  to  the 
premises  by  third  persons  without  his  fault.'-^  And  by 
force  of  such  a  covenant  he  is  bound  to  restore  a  build- 

Willcox  V.   Hines,   100  Tenn.   538,  what  singular  view. 
41  L.  R    A.  278,  66  Am.  St.  Rep.  In  Louisana  the  lessor  apparent- 
770,  46  S.  W.  297.   But  perhaps  by  ly  is  under  an  obligation  to  dis- 
this  the  court  means  merely  that  cover  defects.     Allain  v.  Frigola, 
if  he  has  reason  to  suspect  the  ex-  140  La.  982,  74  So.  404. 
istence  of  such  a  condition  he  must  65.     Post   §§   279-291. 
exercise    reasonable    diligence    to  G6.     Post   §   286. 
satisfy  himself  that  it  is  nonexist-  67.     See  Co.  Litt.  53a.   Suydara 
ent  before   leasing.    In   Mesher   v.  v.  Jackson,  54  N.  Y.  450. 
Osborne,  75  Wash.  439,  48  L.  R.  A.  68.     Long     v.     Pitzsimraons,     1 
(N.  S.)   917,  134  Pac.  1092,  it  ap-  Watts  &  S.  530;   Suydam  v.  Jack- 
pears  to  be  thought  that  the  exist-  son,  54  N.  Y.  450. 
ence   of  a   covenant   to   repair   in  69.     Polack    v.    Pioche,    35    Cal. 
the  instrument  of  lease   involves  416,  95  Am.  Dec.  115;   Leavltt  v. 
an  obligation  upon  the  lessor   to  Fletcher,    10    Allen    (Mass).    119; 
look  for   defects   in   the   premises  Breach  v.   Grain,   2  N.   Y.  86,  87, 
before  executing  the  lease,  a  some-  49  Am.  Dec.  369. 
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ing  even  when  accidentally  destroyed'''^  as  by  fire."^  A 
covenant  by  the  lessee  to  leave  the  premsies  at  the  end 
of  the  term  in  the  same  condition  as  at  the  time  of 
demise  has  been  given  the  same  effect,^^  though  oc- 
casionally a  different  view  has  been  taken  as  to  a 
covenant  of  the  latter  character.^^ 

The  landlord  is  under  no  obligation  whatever  to  the 
tenant  to  keep  the  leased  premises  in  repair,  in  the  ab- 
sence of  an  express  stipulation  binding  him  so  to  do.'^* 


70.  Brecknock  &  Abergavenny 
Canal  Nav.  Co.  v.  Pritchard,  6 
Term  R.  750;  Polack  v.  Pioclie, 
35  Cal.  416,  95  Am.  Dec.  115; 
Proctor  V.  Keith,  12  B.  Mon.  252; 
Leavitt  v.  Fletcher,  10  Allen 
(Mass.)  119;  Moses  v.  Old  Domin- 
ion Iron  &  Nail  Works  Co.,  75  Va. 
95.  But  as  to  destruction  by  the 
act  of  God  or  a  public  enemy,  see 
Pollard  V.  Shaffer,  1  Dall.  (Pa.) 
210  and  dicta  in  Halbut  v.  For- 
rest City,  34  Ark.  246;  Singleton 
V.  Carroll,  6  J.  J.  Marsh.  (Ky.) 
527,  528,  22  Am.  Dec.  95;  Hoy  v. 
Holt,  81  Pa.  St.  88,  36  Am.  Rep. 
659. 

71.  Bullock  V.  Dommitt,  6 
Term  R.  650;  Nave  v.  Berry,  22 
Ala.  382;  Ely  v.  Ely,  80  111.  532; 
David  V.  Ryan,  47  Iowa  642;  Phil- 
lips v.  Stevens,  16  Mass.  238; 
Fowler  &  Moore  v.  Payne,  49 
Miss.  32,  76;  Allen  v.  Culver, 
3  Denio  (N.  Y.)  284;  Gettysburg 
Elec.  Ry.  Co.  V.  Electric  Light, 
Heat  &  Power  Co.,  200  Pa.  372, 
49  Atl.  952;  Cline  v.  Black,  4  Mc- 
Cord  (S.  C.)  431;  Armstrong  v. 
Maybee,  17  Wash.  24,  61  Am.  St. 
Rep.  898,  48  Pac.  737;  Contra, 
Wattles  V.  South  Omaha  Ice  & 
Coal  Co.,  50  Neb.  251,  36  L.  R.  A. 
424,  61  Am.  St.  Rep.  554,  69  N. 
W.   785. 


72.  Pym  v.  Blackburn,  3  Ves. 
Jr.  34;  Schmidt  v.  Pettit,  8  D.  C. 
(1  Mac  Arthur)  179;  Phillips  v. 
Stevens,  16  Mass.  238;  Stevens  v. 
Pantlind,  95  Mich.  145,  54  N.  W. 
716  (semble);  Pasteur  v.  Jones,  1 
N.  C.  393;  Priest  v.  Foster,  09  Vt. 
417,  38  Atl.  78;  Armstrong  v.  May- 
bee,  17  Wash.  24,  61  Am.  St.  Rep. 
8S8,  48  Pac.  737. 

73.  Warren  v.  Wagner,  75  Ala. 
188,  51  Am.  Rep.  446;  Junction 
Min.  Co.  V.  Springfield  Junct.  Coal 
Co.,  222  111.  600,  78  N.  E.  902, 
aff'g  122  111.  App.  574;  Wainscott 
V.  Silvers,  15  Ind.  497,  500;  Levey 
V.  Dyess,  51  Miss.  501;  Miller  v. 
Morris,  55  Tex.  412,  40  Am.  Rep. 
814. 

74.  Arden  v.  Pullen,  10  Mees. 
&  W.  321;  Viterbo  v.  Friedlander, 
120  U.  S.  707,  30  L.  Ed.  776;  Little 
Rock  Ice  Co.  v.  Consumer's  Ics 
Co.,  114  Ark.  532,  170  S.  W.  241; 
Savings  &  Loan  Soc.  v.  Gerichten, 
64  Cal.  520,  2  Pac.  405;  Spicer 
V.  Machetti,  59  Colo.  214,  147  Pac. 
657;  Borggard  v.  Gale,  205  111 
511,  68  N.  E.  1063;  Hopkins  v. 
Ratliff,  115  Ind.  213,  17  N.  E.  288; 
Gregor  v.  Cady,  82  Me.  131,  17  Am. 
St.  Rep.  466,  19  Atl.  108;  Cramer 
V.  Baugher,  130  Md.  212,  100  Atl. 
507;  Kearines  v.  CuUen,  183  Mass. 
298,  67  N.  E.  243;   Petz  v.  Voight 
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(d)    Injuries  from  defective  condition.     Since 

the  tenant  is  bound  to  inspect  beforehand,  and  is  sub- 
ject to  the  rule  of  caveat  emptor,  and  the  landlord  owes 
no  duty  to  repair,  the  latter  is,  in  general,  not  liable  for 
injuries  to  the  tenant  or  his  property  resulting  from  the 
construction  or  condition  of  the  demised  premises.''* 
This  rule  is,  however,  subject  to  the  exception  referred 
to  above,  in  regard  to  hidden  defects  existing  at  the 
time  of  tlie  lease,  of  which  the  lessor,  knowing  thereof, 
is  bound  to  inform  the  lessee.'*^ 

Effect  of  covenant  to  repair.     There  are  quite 


a  number  of  decisions  to  the  effect  that  the  landlord  is 
liable  for  damage  to  the  person  or  property  of  the 
tenant  which  would  have  been  avoided  had  the  landlord 
complied    with    his    covenant    to    repair.'^      There    are 


Brewery  Co.,  116  Mich.  418,  72  Am. 
St.  Rep.  531,  74  N.  W.  651;  Krue- 
ger  V.  Ferrant,  29  Minn.  385,  48 
Am.  Rep.  233,  13  N.  W.  158;  Glenn 
V.  Hin,  210  Mo.  291,  16  L.  R.  A. 
(N.  S.)  699,  109  S.  W.  27;  Landt 
V.  Schneider,  31  Mont.  15,  77  Pac 
307;  Jaffe  v.  Harteau,  56  N.  Y. 
398,  15  Am.  Rep.  438;  Smithfield 
Improvement  Co.  v.  Coley-Bardin, 
156  N.  C.  255,  36  L.  R.  A.  (N.  S.) 
907,  72  S.  E.  312;  Moore  v.  Weber, 

71  ?a.  St.  429,  10  Am.  Rep.  708; 
Wood  V.  Carson,  257  Pa.  522,  101 
Atl.  811;  Perez  v.  Rabaiid,  76  Tex. 
191  7  L.  R.  A.  620,  13  S.  W.  177; 
Bowling  V.  Nuebling,  97  Wis.  350, 

72  N.  W.   871. 

75.  Buckley  v.  Cunningham, 
103  Ala.  449,  49  Am.  St.  Rep.  42, 
15  So.  826;  Gately  v.  Campbell,  124 
Cal,  520,  57  Pac.  567;  Howell  v. 
Schneider,  24  App.  D.  C.  532; 
Davidson  v.  Fisher,  11  Colo.  583, 
7  Am.  St.  Rep.  267,  19  Pac.  652; 
Borggard  v.  Gale,  205  111.  511,  68 
N.  E.  10C3,  aff'g  107  111.  App.  128; 


Purcell  V.  English,  86  Ind.  34,  44 
Am.  Rep.  255;  Holton  v.  Waller, 
95  Iowa  545,  64  N.  W.  633;  Mc- 
Keon  V.  Cutter,  156  Mass.  296,  31 
N.  E.  389;  Rhoades  v.  Seidel,  139 
Mich.  608,  102  N.  W.  1025;  Ran- 
kin V.  Elizabeth  Kountze  Real  Es- 
tate Co.,  101  Neb.  174,  162  N.  W. 
531;  Levine  v.  McClenathan,  246 
?a.  374,  L.  R.  A.  1917B,  235,  92 
Atl.  317;  Cole  v.  McKey,  66  Wis. 
500,  57  Am.  Rep.  293,  29  N.  W. 
279. 

76.  Ante  §  51(a). 

77.  Moore  v.  Steljes,  69  Fed. 
518;  Murphy  v.  Farley,  124  Ala. 
279,  27  So.  442;  Brunswick  Gro- 
cery Co.  v.  Spencer,  97  Ga.  764,  25 
S.  E.  764;  Sontag  v.  O'Hare,  73 
111.  App.  432;  Stillwell's  Adm'r 
V.  South  Louisville  Land  Co.,  22 
Ky.  Law  Rep.  785,  52  L.  R.  A.  325, 
58  S.  W.  696;  Cramer  v.  Baugher, 
130  Md.  212,  100  Atl.  507;  Rob- 
inson v.  Heil,  128  Md.  645,  98  Atl. 
195;  Flanagan  v.  Welch,  220 
Mass.  186,  107  N.  E.  979  (semblej ; 
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however  decisions  to  the  contrary  effect,  that  he  is  not 
so  liable,"^^  and  the  latter  view  would  seem  to  be  the 
more  satisfactory  from  the  standpoint  of  principle, 
since  one  should  not,  by  reason  of  a  breach  of  contiact, 
be  subjected  to  liability  as  for  a  tort."^^  Not  infrequently 
recovery  against  the  landlord  has  been  denied  in  such  a 
case  on  the  ground  that  the  tenant  was  himself  guilty  of 
negligence  contributing  to  the  injury,^^*^  and  it  would  seem 
that,  in  the  ordinary  case,  the  tenant,  as  being  in  a 
position  to  know  of  the  need  of  repairs,  might  well  be 
found  to  be  so  guilty.  Occasionally  recovery  by  the 
tenant  has  been  denied  on  the  theory  that,  knowing  of 


Mason  v.  Howes,  122  Mich.  329, 
81  N.  W.  Ill  (semble) ;  Barron 
V.  Liedloff,  95  Minn.  474,  104  N. 
W.  289;  Coleman  v.  Central  Trust 
Co.  of  New  York,  25  Misc.  295,  54 
N.  Y.  Supp.  561;  Edwards  v.  New 
York  &  H.  R.  Co.,  98  N.  Y.  248, 
50  Am.  Rep.  659  (dictum); 
Ehinger  v.  Bahl,  208  Pa.  250,  57 
Atl.  572;  Merchants'  Cotton  Press 
&  Storage  Co.  v.  Miller,  135  Tenn. 
187,  L.  R.  A.  1916P,  1137,  186  B. 
W.  87;  Lowe  v.  O'Brien,  77  Wash. 
677,  138  Pac.  295.  See  Green  v. 
Eales,  2  Q.  B.  225. 

78.  Collins  v.  Karatopsky,  36 
Ark.  316;  Anderson  v.  Robinson, 
182  Ala.  615,  47  L.  R.  A.  (N.  S.) 
330,  Ann.  Cas.  1915R,  829,  62  So. 
512;  Hamilton  v.  Feary,  8  Ind. 
App.  615,  52  Am.  St.  Rep.  485,  35 
N.  E.  48;  Dice's  Adm'r  v.  Zwei- 
gart's  Adm'r,  161  Ky.  646,  171  S. 
W.  195;  Tuttle  v.  Gilbert  Mfg. 
Co.,  145  Mass.  169,  13  N.  E.  465; 
Kohnle  v.  Paxton,  268  Mo.  463, 
188  S.  W.  155;  Dustin  v.  Curtis, 
74  N.  H.  266,  11  L.  R.  A.  (N.  S.) 
504,  13  Ann.  Cas.  169,  67  Atl.  220; 


Prank  v.  Mandel,  —  N.  Y.  — ,  76 
App.  Div.  (N.  Y.)  413,  78  N.  Y. 
Supp.  85;  Davis  v.  Smith,  26  R. 
I.  129,  66  L.  R.  A.  478,  106  Am. 
St.  Rep.  691,  3  Ann.  Cas.  832,  58 
Atl.  630. 

79.  See  Tuttle  v.  Gilbert  Mfg. 
Co.,  145  Mass.  169,  13  N.  E.  465; 
Dustin  V.  Curtis,  74  N.  H.  266,  11 
L.  R.  A.  (N.  S.)  504,  13  Ann.  Cas. 
169.  67  Atl.  220;  Pollock,  Torts 
(6th  Ed.),  512;  1  Tiffany,  Land- 
lord and  Ten.  §  87d(10);  Edi- 
torial notes  in  16  Columbia  Law 
Rev.  at  593;  28  Harv.  Law  Rev. 
at  p.  432.  The  contrary  view  is 
well  presented  in  an  editorial  note 
in  1  Virginia  Law  Rev.  at  p.  228. 
80.  Martin  v.  Surman,  116  111. 
App.  282;  Hanson  v.  Cruse,  155 
Ind.  176,  57  N.  E.  904;  Cook  v. 
Soule,  56  N.  Y.  420;  Walker  v. 
Swayzee,  3  Abb.  Prac.  (N.  Y.)  136; 
Cantrell  v.  Fowler,  32  S.  C.  589, 
10  S.  E.  934;  Reams  v.  Taylor,  31 
Utah  288,  8  L.  R.  A.  (N.  S.)  436, 
120  Am.  St.  Rep.  30,  11  Ann.  Cas. 
51,  87  Pac.  1089;  McGinn  v. 
French,  107  Wis.  54,  82  N.  W.  724. 
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the  need  of  repairs,  he  could  have  avoided  the  injury 
by  makinc^  them  hiniself.^^ 

Negligent  making  of   repairs.     Although   not 

bound  by  the  terms  of  the  lease  to  make  repairs,  the 
landlord  is  liable  if  he  undertakes  to  make  them,  and  in 
so  doing  creates  a  condition  which  results  in  injury  to 
the  tenant. ^- 

Injuries  to  licensees.     For  injuries  to  persons 


other  than  the  tenant,  such  as  members  of  his  family, 
his  customers,  or  his  guests,  received  by  them  while  on 
the  premises,  the  landlord  is  usually  liable  to  the  same 
extent  as  he  is  for  injuries  to  the  tenant  himself,  and  no 
further.^^  He  is,  accordingly,  in  the  ordinary  case,  not 
liable  for  injuries  caused  by  defects  existing  at  the 
time  of  the  lease, ^*  except  as  he  may  have  failed  to  in- 


81.  Hendry  v.  Squier,  126  Ind. 
19,  9  L.  R.  A.  798,  25  N.  E.  830; 
CantreU  v.  Fowler,  32  S.  C.  589, 
10  S.  E.  9S4;  See  Parker  v.  Mea- 
dows, 86   Tenn.   181,   6   S.  W.   49. 

As  to  the  effect  of  the  action  of 
the  landlord  in  assuring  the  ten- 
ant that  the  repairs  had  been 
made,  see  Dempsey  v.  Hertzfield, 
30  Ga.  866;  Miller  v.  Sullivan,  77 
Kan.  252,  16  L.  R.  A.  (N.  S.)  737, 
15  Ann.  Cas.  561,  94  Pac.  266. 

82.  Sparks  v.  Murray,  120  Ark. 
17,  178  S.  W.  909;  Callaghan  v. 
Loughran,  102  Cal.  476,  36  Pac. 
835;  Jefferson  v.  Jameson  &  Morse 
Co.,  165  111.  138,  46  N.  B.  272,  rev'g 
60  111.  App.  587;  Barman  v. 
Spencer  (Ind.),  49  N.  E.  9;  Rice 
V.  Whitley,  115  Iowa  748,  87  N.  W. 
694;  Mann  v.  Fuller,  63  Kan.  664, 
66  Pac.  627;  Gregor  v.  Cady,  82 
Me.  131,  17  Am.  St.  Rep.  466,  19 
Atl.  108;  Gin  v.  Middleton,  105 
Mass.  477,  7  Am.  Rep.  548;  Thomas 
V.  Lane,  221  Mass.  447,  L.  R.  A. 
1916F,  1077,  109  N.  E.  363;  Slafter 


V.  Siddall,  97  Minn.  291,  106  N.  W. 
308;  Glenn  v.  Hill,  210  Mo.  291, 
16  L.  R.  A.  (N.  S.)  494,  124  Am. 
St.  Rep.  750,  109  S.  W.  27;  Ran- 
kin V.  Elizabeth  Kountze  Real 
Estate  Co.,  100  Neb.  69,  158  N. 
W.  378;  Horton  v.  Early,  39  Okla. 
99,  47  L.  R.  A.  (N.  S.)  314,  Ann. 
Cas.  1915D,  825,  134  Pac.  436; 
Tarnogwski  v.  Rzepski,  252  Pa. 
507,  97  Atl.  697;  Bancroft  v.  God- 
win, 41  Wash.  253,  83  Pac.  189; 
Wertheimer  v.  Saunders,  95  Wis. 
573,  37  L.  R.  A.  146,  70  N.  W.  824. 

83.  Dice's  Adm'r.  v.  Zweigart's 
161  Ky.  646,  L.  R.  A.  1916F,  1155, 
171  S.  W.  195;  HiU  v.  Day,  108 
Me.  467,  1  N.  C.  C.  A.  313,  Ann. 
Cas.  1913C,  971,  81  Atl.  581;  Do- 
menicis  v.  Fleisher,  195  Mass. 
281,  81  N.  E.  191;  Pinkerton  v. 
Slocumb,  126  Md.  665,  95  Atl.  965; 
Mesher  v.  Osborne,  75  Wash.  439. 
48  L.  R.  A.  (N.  S.)  917,  134  Pac. 
1092. 

84.  Willson  v.  Treadwell,  81 
Cal.    58,   22    Pac.    304;    McCain   v. 
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form  the  lessee  of  defects  which  were  known  to  him  an' 
not  apparent  to  the  lessee,^^  though  in  quite  a  numljcj- 
of  decisions  a  greater  liability  on  his  part  has  heen 
recognized  in  the  case  of  premises  of  a  public  or  qKasi 
public  nature,  he  being  regarded  as  under  an  obligation 
to  use  ordinary  diligence  to  see  that  such  premises  are, 
at  the  time  of  the  lease,  in  a  reasonably  safe  con- 
dition.^^ 

As  regards  injuries  to  such  persons  caused  by  de- 
fects not  existing  at  the  time  of  the  lease,  while  as  a 
general  rule  the  landlord  is  under  no  liability,^'^  this  is 
not  the  case  if  the  defects  result  from  his  negligence  in 


Majestic  Bldg.  Co.,  120  La.  306, 
45  So.  258;  McKenzie  v.  Cheet 
ham,  83  Me.  543,  22  Atl.  469 
Phelan  v.  Fitzpatrick,  188  Mass 
237,  108  Am.  St.  Rep.  469,  74  N 
E.  326;  Eyer  v.  Jordan,  111  Mo 
424,  33  Am.  St.  Rep.  543,  19  S 
W.  1095;  Ryan  v.  Wilson,  87  N 
Y.  471,  41  Am.  Rep.  384;  Burdick 
V.  Cheadle,  26  Ohio  St.  393,  20 
Am.  Rep.  767;  Johnson  v.  Tacoma 
Cedar  Lumber  Co.,  3  Wash.  St. 
722,  29   Pac.   451. 

85.  Metzger  v.  Schultz,  16  Ind. 
App.  454,  59  Am.  St.  Rep.  323, 
43  N.  E.  886,  45  N.  E.  619;  Moore 
V.  Parker,  63  Kan.  52,  53  L.  R. 
A.  778,  64  Pac.  975;  Coke  v.  Gut- 
kese,  80  Ky.  598,  44  Am.  Rep. 
499;  Whitmore  v.  Orono  Pulp  & 
Paper  Co.,  91  Me.  297,  40  L.  R. 
A.  377,  64  Am.  St.  Rep.  229,  39 
Atl.  1032;  Shute  v.  Bills,  191  Mass. 
433,  7  L.  R.  A.  (N.  S.)  965,  114 
Am.  St.  Rep.  631,  78  N.  E.  96; 
Folkman  v.  Lauer,  244  Pa.  605,  91 
Atl.  218;  WiHcox  v.  Hines,  100 
Tenn.  538,  41  L.  R.  A.  278,  66  Am. 
St.  Rep.  770,  46  S.  W.  297;  Ander- 
son V.  Hayes,  101  Wis.  538,  70  Am. 
St.  Rep.  930,  77  N.  W.  891. 


86.  Colorado  Mortg.  &  Inv.  Co. 
V.  Giacomini,  55  Colo.  540  L.  R. 
A.  1915B,  364,  136  Pac.  1039;  Al- 
bert V.  State,  66  Md.  325,  59  Am. 
Rep.  159,  7  Atl.  697;  Oxford  v. 
Leathe,  165  Mass.  254,  43  N.  E. 
92;  Junkermann  v.  Tilyou  Realty 
Co.,  213  N.  Y.  404,  L.  R.  A.  1915F, 
700,  108  N.  E.  190;  Barrett  v. 
Lake  Ontario  Beach  Imp.  Co.,  174 
N.  Y.  310,  61  L.  R.  A.  829,  66  N. 
E.  968;  Eckman  v.  Atlantic  Lodge 
No.  276,  B.  P.  O.  E.  68  N.  J.  L. 
10,  52  Atl.  293;  Joyce  v.  Martin, 
15  R.  I.  558,  10  Atl.  620. 

87.  Lane  v.  Cox  (1897)  1  Q.  B. 
415;  Dalton  v.  Gibson,  192  Mass. 
1,  116  Am.  St.  Rep.  218,  77  N.  E. 
1035;  Eyer  v.  Jordan,  111  Mo.  424, 
33  Am.  St.  Rep.  543,  19  S.  W. 
1095;  Canandaigua,  Village  of 
Trustees  of  v.  Foster,  156  N.  Y. 
354,  41  L.  R.  A.  554,  66  Am.  St. 
Rep.  575,  50  N.  E.  971;  Beaman  v. 
Grooms,  138  Tenn.  320,  197  S.  W. 
1090;  Perez  v.  Rabaud,  76  Tex. 
191,  7  L.  R.  A.  620,  13  S.  W.  177; 
Beaulac  v.  Robie,  —  Vt.  — ,  102 
Atl.  88;  Ward  v.  Hinkleman,  37 
Wash.  375,  79  Pac.  956. 
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the  making  of  repairs,^^  and  in  those  iiirisJictions  in 
which  the  landlord  may  be  subjected  to  liability  to  the 
tenant  by  reason  by  his  covenant  to  repair^*^  he  would 
generally  be  subjected  to  liability  to  one  on  the  premises 
in  right  of  the  tenant. ^° 

Injuries  to  strangers.    For  injuries  to  strangers, 


including  the  owners  and  occupants  of  neighboring 
projoerty,  persons  temporarily  on  such  property,  and 
persons  on  a  neighboring  highway  or  other  public  place, 
the  lessor  is  usually  liable,  in  so  far  as  they  are  caused 
by  cordJtions  which  existed  at  the  time  of  the  making  of 
the  lease^^  or  as  they  arise  from  the  character  of  the 
use  of  premises  made  by  the  tenant,  if  this  use  can  be 
regarded  as  having  been  intended  or  contemplated  by 


88.  Barman  v.  Spencer  (Ind.), 
49  N.  E.  9;  Ward  v.  Blouin,  210 
Mass.  140,  96  N.  E.  61;  But  that 
the  landlord  is  not  so  liable,  see 
Malone  v.  Laskej'  (1907)  2  K.  B. 
141. 

In  Massachusetts  the  distinction 
has  been  taken  that  the  landlord 
is  liable  to  one  entering  under 
the  tenant  if  he  made  the  re- 
•  pairs  because  bound  to  do  so,  and 
not  liable  if  he  made  them  gratui- 
tously. Thomas  v.  Lane,  221 
Mass.  447,  L.  R.  A.  1916F,  1077, 
109  N.  E.  a63;  Feeley  v.  Doyle, 
222  Mass.  L.  R.  A.  1916P,  1121, 
155,  109  N.  E.  902.  The  basis 
for  the  distinction  does  not  clear- 
ly appear.  See  also  Hill  v.  Day, 
108  Me.  467,  1  N.  C.  C.  A.  313, 
Ann.  Cas.  1913C,  971,  81  Atl.  581, 
as  to  negligence  in  making  gratui- 
tous repairs. 

89.  Ante  §  51  (c)  note  77. 

90.  See  Glynn  v.  Lyceum  The- 
atre Co.,  87  Conn.  237,  87  Atl.  796; 
Sontag  V.  O'Hare,  73  111.  App.  432; 


Stillwell's  Adm'r  v.  South  Louis- 
ville Land  Co.,  22  Ky.  L.  Rep.  785, 
52  L.  R.  A.  325,  58  S.  W.  696; 
Campbell  v.  Portland  Sugar  Co., 
62  Me.  552,  16  Am.  Rep.  503,  Pat- 
ten V.  Bartlett,  111  Me.  409,  49  L. 
R.  A.  (N.  S.)  1120;  89  Atl.  375, 
Thompson  v.  Clemens,  9G  Md.  196, 
60  L.  R.  A.  580,  53  Atl.  919;.Kee- 
gan  V.  Heileman  Brewing  Co.,  129 
Minn.  496,  152  N.  W.  877;  Flood 
V.  Pabst  Brewing  Co.,  158  Wis. 
626,  L.  R.  A.  1916F  1101,  149  N. 
W.  489,  158  Wis.  635,  149  N.  W. 
492;  1  Tiffany,  Landlord  &  Ten- 
ant, §  97c. 

91.  Todd  V.  Flight,  9  C.  B. 
(N.  S.)  377;  Tomle  v.  Hampton, 
129  111.  379,  21  N.  E.  800;  Dalay 
V.  Savage,  145  Mass.  38,  1  Am.  St. 
Rep.  429;  12  N.  E.  841;  Mylander 
V.  Beimschla,  102  Md.  689,  5  L.  R. 
A.  (N.  S.)  316,  62  Atl.  1038,  Isham 
V.  Broderick,  89  Minn.  397,  95 
N.  W.  22;  Durant  v.  Palmer,  29 
N.  J.  L.  544;  Davenport  v.  Ruck- 
man,    37    N.    Y.    568;     Knight    v. 
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the  lessor,''^  while  neither  he  nor  his  transferee  is  liable 
for  injuries  caused  by  a  condition  on  the  premises  aris- 
ing after  the  demise,^^  nor  for  injuries  caused  by  the 
tenant's  mode  of  using  the  premises,  if  he  cannot  be  re- 
garded as  having  connived  at  or  authorized  the  creation 
of  such  conditions  or  such  mode  of  use.'^*  It  has  been 
quite  frequently  asserted  that  the  landlord  is  liable  for 
injuries  to  strangers  caused  by  defects  which  would  not 
have  continued  in  existence  had  the  landlord  complied 
with  his  covenant  to  make  repairs,^^  but  it  is  somewhat 
difficult  to  discover  any  satisfactory  principle  on  which 
to  base  such  a  liability.''^ 

Parts  in  landlord's  control.    If  the  owner  of  a 


building,  while  leasing  different  parts  thereof  to  differ- 


Foster,  16S  N.  Car.  329,  50  L.  R. 
A.  (N.  S.)  286,  79  S.  E.  614;  Water- 
house  V.  Joseph  Schlitz  Brewing 
Co.,  12  S.  Dak.  397,  48  L.  R.  A. 
157,  81  N.  W.  725. 

92.  Grady  v.  Wolsner,  46  Ala. 
381,  7  Am.  Rep.  593;  House  v. 
Metcalf,  27  Conn.  631;  Lufkin  v. 
Zane,  157  Mass.  117,  17  L.  R.  A. 
251,  34  Am.  St.  Rep.  262,  31  N.  E. 
757;  Fleischner  v.  Citizens  Real 
Estate  Inv.  Co.,  25  Ore.  119,  35 
Pac.  174,  Wuncler  v.  McLean  134, 
Pa.  334,  19  Am.  St.  Rep.  702,  19 
Atl.  749. 

93.  Simms  v.  Kennedy,  —  Fla. 
— ,  76  So.  739;  City  of  Lewiston 
V.  Isaman,  19  Idaho  653,  115  Pac. 
494;  Johnson  v.  MoMillan,  69 
Mich.  36,  36  N.  W.  803;  Fehlhauer 
V.  St.  Louis,  178  Mo.  635,  77  S.  W. 
843;  Wolf  V.  Kilpatrick,  101  N.  Y. 
146,  54  Am.  Rep.  672,  4  N.  E.  188; 
Mylander  v.  Beimschla,  102  Md. 
689,  5  L.  R.  A.  (N.  S.)  316,  62  Atl. 
1038;  Shindelbeck  v.  Moon,  32 
Ohio  St.  264,  30  Am.  Rep.  584; 
Adams  v.  Fletcher,   17  R.   1.   137, 


33  Am.    St.  Rep.   859,  20  Atl.   263. 

94.  Baker  v.  Allen,  66  Ark.  271, 
74  Am.  St.  Rep.  93,  50  S.  W.  511; 
Kalis  V.  Shattuck,  69  Cal.  593,  58 
Am.  Rep.  568,  11  Pac.  346;  Edgar 
V.  Walker,  106  Ga.  454,  32  S.  E. 
582;  Jansen  v.  Varnum,  89  111. 
100;  Metropolitan  Sav.  Bank  v. 
Manion,  87  Md.  68,  39  Atl.  90; 
Lufkin  V.  Zane,  157  Mass.  117,  17 
L.  R.  A.  251,  34  Am.  St.  Rep.  262,^ 
31  N.  E.  757;  Little  Schuylkill' 
Navigation,  Railroad  &  Coal  Co. 
V.  Richards'  Adm'r,  57  Pa.  St. 
142,  98  Am.  Dec.  209;  Louisville 
&  N.  Terminal  Co.  v.  Jacobs,  109 
Tenn.  727,  61  L.  R.  A.  188,  72  S. 
W.    954. 

95.  Boyce  v.  Tallerman,  183 
111.  115,  55  N.  E.  703;  Szathmary 
v.  Adams,  166  Mass.  145,  44  N.  E. 
124;  Frischberg  v.  Hurter,  173 
Mass.  22,  52  N.  E.  1086;  Nelson  v. 
Liverpool  Brewery  Co.,  2  C.  P. 
Div.  311. 

96.  See  1  Tiffany,  Landlord  & 
Tenant,  §  107. 
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ent  tenants,  retains  the  control  of  parts  of  the  building, 
such  as  entries  and  stairways,  for  use  by  the  various 
tenants  and  the  persons  who  may  have  occasion  to  visit 
the  tenants,  he  is  bound  to  exercise  reasonable  diligence 
to  keep  in  proper  repair  the  parts  so  under  his  control, 
and  is  liable  for  a  failure  in  that  regard  to  all  persons 
rightfully  thereon.^^ 

The  landlord  is  also  liable  to  the  tenant,  as  to  any 
other  person  rightfully  on  the  premises,  for  damage 
caused  by  his  neglect  to  remedy  defects  in,  or  by  his  im- 
proper management  of,  appliances  of  which  he  retains 
control,  such  as  water  pipes,^^^  heating  apparatus,*^^^ 
or  elevators.''"^  As  to  parts  of  the  building  which  are 
not  open  to  the  use  of  tenants,  such  as  the  roof  of  an 
apartment  or  office  building,  the  landlord  must  exercise 


97.  Mudd  V.  Gray,  —  Ala.  — , 
75  So.  468;  Shoninger  Co.  v.  Mann, 
219  111.  242,  3  L.  R.  A.  (N.  S.) 
1097,  76  N.  E.  354;  Hinthorn  v. 
Benfer,  90  Kan.  731,  L.  R.  A.  1915 
B,  98,  13G  Pac.  247;  Sawyer  v. 
McGillicuddy,  81  Me.  318,  3  L.  R. 
A.  458,  10  Am.  St.  Rep.  17 
Atl.  124;  Coupe  v.  Piatt,  172 
Mass.  458,  70  Am.  St.  Rep.  293, 
52  N.  E.  526;  Williams  v.  Dickson, 
122  Minn.  49,  141  N.  W.  849;  Gill- 
von  V.  Reilly,  50  N.  J.  L.  26,  11 
Atl.  481;  Peil  v.  Reinhart,  127  N. 
Y.  381,  12  L.  R.  A.  843,  27  N.  E. 
1077;  English  v.  Thomas,  48 
Okla.  247,  149  Pac.  906;  Wilber  v. 
Follansbee,  97  Wis.  577,  72  N.  W. 
741,  73  N.  W.  559;  Miller  v.  Han- 
cock, (1893)  2  Q.  B.  177. 

97a.  Pike  v.  Brittan,  71  Cal. 
159,  60  Am.  Rep.  527,  11  Pac.  890; 
Indianapolis  Abbatoir  Co.  v.  Tem- 
perly,  159  Ind.  651,  95  Am.  St. 
Rep.  330,  64  N.  E.  906;  (gas  pipe). 
Priest  V.  Nichols,  116  Mass.  401; 
P'heridan  v.  Forsee,  106  Mo.  App. 


495,  81  S.  W.  494;  Eugene  C. 
Lewis  Co.  V.  Metropolitan  Realty 
Co.,  112  N.  Y.  App.  Div.  385,  98 
N.  Y.  Supp.  391,  Id.  189  N.  Y. 
534,  82  N.  E.  1126;  Rucker  v. 
Sheeley  Co.  v.  Willey,  174  N.  C. 
42,  93  S.  E.  379;  Kecoughtan 
Lodge  No.  29  K.  of  P.  v.  Steiner 
&  Kaufman,  106  Va.  589,  10  Ann. 
Cas.  256,  56  S.  E.  569;  James 
Sheehan  &  Co.  v.  Barberis,  41 
Wash.  671,  84  Pac.  607. 

97b.  McNichol  v.  Malcolm,  39 
Can.  Sup.  Ct.  265;  Bryant  v.  Carr, 
52  Misc.  155,  101  N.  Y.  Supp.  646; 
Railton  v.  Taylor,  20  R.  I.  279,  39 
L.  R.  A.  246,  38  Atl.  980. 

97c.  Springer  v.  Ford,  189  111. 
430,  52  L.  R.  A.  930,  82  Am.  St. 
Rep.  464;  59  N.  E.  953;  Stewart 
V.  Harvard  College,  12  Allen  58; 
Waters  v.  Cotting,  227  Mass.  405, 
116  N.  E.  824;  Griff  en  v.  Manice, 
166  N.  Y.  188,  52  L.  R.  A.  992, 
82  Am.  St.  Rep.  630,  59  N.  E. 
925;  Ellis  v.  Waldron,  19  R.  I. 
3G9,  33  Atl.  8C9. 
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diligence  1o  prevent  any  sncli  dangerous  condition 
therein  as  to  cause  damage  to  a  tenant,^^*^  and  he  is 
under  a  like  duty  as  regards  parts  of  the  building  which 
he  himself  occupies. ^^"^  By  the  weight  of  authoiity, 
while  the  owner  of  the  building  owes  to  a  tenant  the 
duty  not  to  permit  a  part  of  the  building  in  his  own 
control,  such  as  a  roof  or  wall,  to  be  a  source  of  danger 
to  a  tenant,  he  owes  him  no  duty  to  keep  such  part  in 
repair  for  the  purpose  of  protecting  him  from  injury 
by  an  external  agency,  such  as  the  weather.^^^ 

Liability  of  tenant.     The  tenant  is  ordinarily 

liable  for  injuries  to  persons,  resulting  from  defects  oi 
dangerous  conditions  existing  in  connection  with  the 
premises,  to  the  same  extent  as  is  any  occupant  of  land. 
That  is,  he  is  bound  to  exercise  reasonable  diligence 
to  prevent  injury  to  persons  who  come  on  the  land  by 
his  express  or  implied  invitation^^  as  he  is  to  prevent 


97d.  Payne  v.  Irvin,  144  111. 
482,  33  N.  E.  756,  aff'g  44  111.  App. 
105;  Dalton  v.  Gibson,  192  Mass. 
1,  116  Am.  St.  Rep.  218,  77  N.  E. 
1035;  Yorra  v.  Lynch,  226  Mass. 
153,  115  N.  E.  238;  Bold  v.  O'Brien, 
12  Daly  (N.  Y.)  160,  161;  Quigley 
V.  H.  W.  Johns  Mfg.  Co.,  26  N.  Y. 
App.  Div.  434,  50  N.  Y.  Supp.  98. 

97e.  Buckley  v.  Cunningham, 
103  Ala.  449,  49  Am.  St.  Rep.  42, 
15  So.  826;  Glickauf  v.  Maurer,  75 
111.  289,  20  Am.  Rep.  238;  Krueger 
V.  Ferrant,  29  Minn.  385,  43  Am. 
Rep.  223,  13  N.  W.  158;  Stapen- 
horst  V.  American  Mfg.  Co.,  36  N. 
Y.  Super.  Ct.  392,  15  Abb.  Prac. 
(N.  S.)  355,  46  How.  Prac.  510; 
Railton  v.  Taylor,  20  R.  I.  279,  39 
L.  R.  A.  246,  38  Atl.  980. 

97f.  Dalton  v.  Gibson,  192  Mass. 
1,  116  Am.  St.  Rep.  218,  77  N.  B. 
1035;  Jones  v.  Millsaps,  71  Miss. 
10,  23  L.  R.  A.  155,  14  So.  440; 
Krueger  v.  Ferrant,  29  Minn.  385, 


43  Am.  Rep,  223,  13  N.  W.  158; 
Doupe  V.  Genin,  45  N.  Y.  119,  6 
Am.  Rep.  47;  Hanley  v.  Banks,  6 
Okla.  79,  51  Pac.  664;  Betcher  v. 
Hagell,  38  Nova  Scotia  517;  1 
Wms.  Saund.  322,  note  to  Pom- 
fret  V.  Ricroft,  Contra,  Toole  v. 
Beckett,  67  Me.  C.4,  24  Am.  Rep. 
54;  Rehbach  v.  Vogt,  126  111.  App. 
613;  And  see  the  various  New 
York  cases  discussed,  1  Tiffany, 
Landlord  &  Ten.  at  p.  626. 

That  the  landlord  is  liable  for 
injuries  caused  by  allowing  water 
to  collect  on  the  roof,  see  Knee- 
land  V.  Beare,  11  N.  D.  233,  91  N. 
W.  56;  Charlow  v.  Blankenship, 
SO  W.  Va.  200,  L.  R.  A.  1917D  1149, 
92  S.  E.  318;  Hargroves,  Aronson 
&  Co.  V.  Hartopp  (1905)  1  K.  B. 
472. 

98.  King  V.  Cooney-Eckstein 
Co.,  66  Fla.  246,  Ann.  Cas.  1916C 
163,  63  So.  059;  City  of  Chicago  v. 
O'Brennan,  65  111.  160;    Mellea  v. 
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injuries  to  strangers.^'* 

§  52.  Reservation  of  rent.  A  lease  creating  an  es- 
tate for  years,  or  lesser  estate,  is  perfectly  valid  without 
any  reservation  of  rent  as  a  compensation  for  the  rights 
of  possession  and  enjoyment,  but  rent  is  such  a  usual 
incident  thereto  that  it  is  proper  to  mention  it  here, 
though  a  full  consideration  of  the  subject  of  rent  is  re- 
served for  another  part  of  the  work.^  ■''  The  obligation 
to  pay  rent,  imposed  by  the  terms  of  the  lease,  is,  as 
a  general  rule,  terminated,  as  will  be  seen  later,  only  by 
the  termination  of  the  estate  created  by  the  lease,  and 
the  obligation  is  not  terminated  by  the  fact  that  the 
buildings  on  the  land  demised  are  accidentally  destroyed, 
as  by  fire. 

§  53.    Transfer  of  reversion —  (a)   By  voluntary  act. 

The  lessor's  reversion,  or  estate  in  reversion,  may 
be  transferred  by  the  lessor  to  another,  and  by  the  lr»tter 
again  transferred,  and  so  again  by  the  last  transferee, 
and  each  transferee  becomes  the  landlord  for  the  time 
during  which  he  holds  title  to  the  reversion.  The  or- 
dinary mode  in  which  such  a  transfer,  with  its  conse- 
quent change  of  landlords,  occurs,  is  by  voluntary  con- 
veyance by  the  lessor,  or  by  his  transferee,  of  his  estate 
in  the  land.  The  conveyance  need  not  refer  in  terms  to 
the  lease,  a  conveyance  of  the  premises  by  the  landlord 
being  necessarily  subject  to  the  rights  of  the  tenant,  and 
consequently  being  of  a  reversionary  interest  only,  pro- 
vided the  grantee,  if  a  purchaser  for  value,  has  notice, 

Morrill,  126  Mass.  545,  30  Am.  Rep.  689;    Lee   v.   McLaughlin,    86    Me. 

695;   Newell  v.  Bartlett,  114  N.  Y.  410,  26  L.  R.  A.   197,  30  Atl.   65; 

399,  21  N.  E.  990;    Shindelbeck  v.  Beck  v.  Hanline,   122   Md.   68,   89 

Moon,  32  Ohio  St.  264,  30  Am.  Rep.  Atl.  377;  Harris  v.  Cohen,  50  Mich. 

584;  Ward  V.  Hinkleman,  37  Wash.  324,  15   N.  W.   493;    Odell   v.   Sol- 

375,   79   Pac.   956.  omon,  99  N.  Y.  635,  1  N.  E.  408; 

99.     Tarry   v.    Ashton,    1    Q.    B.  Marshall  v.  Heard,  59  Tex.  266. 
Div.  314;    De  Tarr  v.  Ferd.  Heim  1-3.     Post  chapter  XVI. 

Brewing  Co.,  62  Kan.  188,  61  Pac. 
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actual  or  constructive,  of  the  lease.^  Such  notice  the 
grantee  may  have  from  the  tenant's  possession  of  the 
premises^  or  from  the  record  of  the  lease,  if  the  lease  is 
within  the  recording  laws,  as  leases,  except  for  brief 
periods,  usually  are.^  In  case  the  lease  is  within  the 
recording  laws,  and  is  not  recorded,  and  the  grantee, 
being  a  purchaser  for  value,  has  no  notice  thereof  other- 
wise, he  will  take  free  from  any  rights  in  the  tenant 
under  the  lease.  If,  on  the  other  hand,  the  lease  is  not 
within  the  recording  laws,  the  grantee,  although  a 
purchaser  for  value,  and  without  notice  thereof,  will,  it 
seems,  take  subject  thereto/ 

A  landlord,  instead  of  transferring  the  reversion  in 
the  whole  land,  may  transfer  the  reversion  in  part,  he 


4.  See  "Whittemore  v.  Smith,  50 
Conn.  376;  Yule  v.  Fell,  123  Iowa 
662,  99  N.  W.  559;  Blake  v.  Ash- 
brook,  91  111.  App.  45;  Biddle  v. 
Hussman,  23  Mo.  597;  Anderson 
V.  Conner,  43  N.  Y.  Misc.  384,  87 
N.  Y.  Supp.  449;  McCardell  v. 
Williams,  19  R.  I.  701,  36  Atl.  719. 
So  the  assignee  of  the  leasehold 
takes  subject  to  a  sublease  of 
which  he  has  notice.  Teater  v. 
King,  35  Wash.  138,  76  Pac.  688. 

5.  Taylor  v.  Stibbert,  2  Ves.  Jr. 
437;  Hunt  v.  Luck  [1901]  1  Ch. 
45;  Scheerer  v.  Cuddy,  85  Cal.  270, 
24  Pac.  713,  McRae  v.  McMinn, 
17  Fla.  876;  Parker  v.  Gortatow- 
sky,  127  Ga.  560,  56  S.  E.  846; 
Barrett  v.  Geisinger,  148  111.  98,  35 
N.  E.  354;  Leebrick  v.  Stable,  68 
Iowa  515,  27  N.  W.  490;  Buck  v. 
Holloway's  Devisees,  25  Ky.  (2  J. 
J.  Marsh.)  163,  180;  Hull  v.  Noble, 
40  Me.  459;  Engler  v.  Garrett, 
100  Md.  387,  59  Atl.  648;  Disbrow 
V.  Jones,  Har.  (Mich.)  48;  Fried- 
lander  V.   Ryder,   30   Neb.   783,   y 


L.  R.  A.  700,  47  N.  W.  83;  Chester- 
man  V.  Gardner,  5  Johns.  Ch. 
(N.  Y.)  29,  9  Am.  Dec.  265;  Hot- 
tenstein  v.  Lerch,  104  Pa.  St.  454; 
Simanek  v.  Nemetz,  120  Wis.  42, 
97  N.  W.  508. 

6.  Commercial  Bank  of  Santa 
Ana  V.  Pritchard,  126  Cal.  600,  59 
Pac.  130;  Chapman  v.  Gray,  15 
Mass.  439;  Toupin  v.  Peabody, 
162  Mass.  473,  39  N.  E.  280;  Bova 
V.  Norigan,  28  R.  I.  319,  125  Am. 
St.  Rep.  741,  67  Atl.  326;  Lucas 
V.  Sunbury  &  E.  R.  Co..  32  Pa.  SI; 
458.  See  Johnson  v.  Stagg,  2 
Johns.    (N.  Y.)    510. 

7.  Toupin  V.  Peabody,  162  Mass. 
473,  39  N.  E.  280;  Hutchinson  v. 
Bramhall,  42  N.  J.  Eq.  372,  7  Atl. 
873  {semble).  But  it  has  been 
held  that  the  assignee  of  the  lease- 
hold is  not  affected  by  parol  lease 
or  license  by  the  lessee  as  to  part 
of  the  premises  in  favor  of  the 
lessor  of  which  he  had  no  notice. 
Burr  V.  Spencer,  26  Conn.  159,  68 
Am.  Dec.  379. 
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thus  reinaining  landlord  as  to  the  part  retained,  and  his 
transferee  becoming  landlord  as  to  the  part  transferred.' 

Mortgage  by  landlord.     The  landlord,  whether 


the  original  lessor  or  his  transferee,  may  execute  a  mort- 
gage u]>on  the  land,  which,  like  an  absolute  convej^ince, 
will  ordinarily  be  subject  to  the  ])rior  lease,  that  is,  it 
will  not  affect  the  right  to  possession  under  the  lease.^ 
In  jurisdictions  where  a  mortgage  transfers  the  legal 
title,  trie  effect  will  be  to  make  the  mortgagee  the  rever- 
sioner and  landlord  in  place  of  the  mortgagor.^®  In 
other  jurisdictions  it  can  have  no  such  effect. ^^ 

Attornment.      It    was    formerly    necessary    in 

England,  in  order  that  the  relation  of  landlord  and  ten- 
ant might  arise  between  the  transferee  of  the  reversion 
and  the  tenant  of  the  land,  that  the  tenant  "attorn"  to 
such  transferee,  that  is,  consent  to  the  transfer,  or,  what 
is  the  same  thing,  consent  to  be  the  tenant  of  the  trans- 
feree.^^ This  requirement  was  based  upon  the  personal 
nature  of  the  relation  between  the  landlord  and  the 
tenant  in  early  times,  and  was  dispensed  with  by  Statute 
34  Ann,  c.  16,  §§  9,  10,  which  provided,  however,  that 
the  tenant  should  not  be  prejudiced  by  payment  of  rent 
before  notice  given  him  of  the  transfer.     In  a  number 

8.  Moodie  v.  Garnance,  3  Bulst.  Mass.  3  (Mete.)  76,  37  Am.  Dec. 
153;  West  v.  Lassels,  Cro.  Eliz.  117;  Mirick  v.  Hoppin,  118  Mass. 
851;  Linton  v.  Hart,  2.5  Pa.  St.  582;  Kimball  v.  Pike,  18  N.  H. 
193,  64  Am.  Dec.  691;  Leiter  v.  419;  KimbaU  v.  Lockwood,  6  R. 
Pike,  127  111.  287,  20  N.  E.  23,  I.  138;  Burden  v.  Thayer,  44 
aff'g  26   111.  App.   530.  Mass.    (3   Mete.)    76,  37  Am.   Dec. 

9.  Moss  V.   Gallimore,  1   Doug.  117. 

279;       Rogers    v.    Humphreys,    4  11.     Teal  v.   Walker,   111   U.   S. 

Adol.  &   E.   299,   313;      Burden   v.  242,  28  L.  Ed.  415;     David  Bradley 

Thayer,  44  Mass.  (3  Mete.)   76,  37  &  Co.  v.  Peabody  Coal  Co.,  99  111. 

Am.  Dec.   117.  App.  427. 

10.  Moss  V.  Gallimore,  1  Doug.  12.  See  Litt.  §  551;  Butler's 
279;  Comer  v.  Sheehan,  74  Ala.  note  to  Co.  Litt.  309  a;  2  Shep- 
452;  Coffey  v.  Hunt,  75  Ala.  236;  pard's  Touchstone,  c.  13,  pp.  253- 
King    V.    Housatonic    R.    Co.,    45  266, 

Conn.  226;     Burden  v.  Thayer,  44 
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of  states  tlie  statute  of  Anne,  dispensing  with  the  neces- 
sity of  an  attornment,  but  saving  the  rights  of  a  tenant 
paying  rent  before  notice  of  the  transfer,  has  been  sub- 
stantially adopted  or  re-enacted,^^  and  in  others  the  re- 
quirement of  attornment  has  been  regarded  as  inappli- 
cable owing  to  the  absence  of  the  feudal  relation  in 
which  it  had  its  origin.^*  In  Illinois  attornment  was,  at 
one  time,  regarded  as  strictly  necessary  on  a  transfer  of 
the  reversion,  but  has  been  held  to  have  been  dispensed 
with  by  a  statute  giving  the  transferee  of  the  reversion 
all  the  remedies  of  the  lessor.^^  And  in  other  states, 
occasionally,  it  seems  to  have  been  regarded  as  a  still 
existent  requirement.^*'  The  American  statutes  on  the 
subject,  it  may  be  remarked,  differ  from  the  English 
statute  in  that  they  ordinarily  protect  the  tenant  who 
pays  rent  ''without  notice  of  the  transfer,"  while  the 
English  statute  protects  him  only  in  making  payments 
before  notice  of  the  transfer  ''shall  be  given  to  him." 
It  was  decided  in  England,  after  the  passage  of  the 
Statute  of  Uses,  that  any  conveyance  of  a  reversion 
which  took  effect  under  that  Statute,  that  is,  as  a  bargain 
and  sale  or  covenant  to  stand  seised,  was  effectual  with- 
out any  attornment.^'^  In  any  state  in  which  the  Statute 
of  Uses  is  in  force,  a  conveyance  of  a  reversion,  made 
for  a  valuable  consideration,  or  which  recites  the  pay- 

13.  See   1  Tiffany,  Landlord   &  15.     Barnes   v.    Northern    Trust 
Ten.  §  146f.                                                Co.,  169  111.  112,  48  N.  E.  31,  aff'g 

14.  See  King  v.  Housatonic  R.      66  111.  App.  282. 

Co.,  45  Conn.  226;     Funk's  Lessee  16.     See  Thompson  v.  Chapman, 

V.  Kincaid,  5  Md.  404;     Burden  v.  57  Ga.  16;     Duke  v.  Compton,  49 

Thayer,  44  Mass.   (3  Mete.)   76,  37  Mo.    App.    304;      Winkelmeier    v. 

Am.    Dec.    117;      Kelly   v.    Bower-  Katzelburger,    77    Mo.    App.    117; 

man,  113  Mich.  446,  71  N.  W.  836;  Stewart  v.  Gregg,  42  S.  C.  392,  20 

.Tones  v.  Rigby,  41  Minn.   530,  43  S.  E.  193. 

N.  W.  390;     Hendrickson  v.   Bee-  17.     Bro.   Abr.,   Attornment,   pi. 

son,    21    Neb.    61,    ai    N.    W.    266;  29;      Co.  Litt.   309  b;      Sir  Moyle 

Mussey  v.  Holt,  24  N.  H.  248,  55  Finch's     Case,     6     Coke,     68     b; 

Am.  Dec.  234;     Abbott  v.  Hanson,  Anonymous,  1  Dyer,  30  a;     Anony- 

24  N.  J.  L.  493;     Pelton  v.  Place,  mous,  2  And.  203. 
71  Vt.  430,  46  Atl.  63. 
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ment  of  such  a  consideration,  might,  it  seems,  in  the  al)- 
sence  of  any  recognition  of  the  statute  of  Anne  or  any- 
local  re-enactment  thereof,  be  regarded  as  taking  effect 
by  way  of  bargain  and  sale,  for  the  purpose  of  dispen- 
sing with  the  necessity  of  an  attornment. 

Transfer  of  "lease."    Not  infrequently  a  trans- 


fer of  the  *' lease"  by  the  lessor  is  referred  to,  ap- 
parently as  synonymous  with  a  transfer  of  the  rever- 
sion.^'^ The  expression  ''transfer  of  lease"  can  prop- 
erly be  used  only  with  reference  to  a  transfer  by  the 
lessee  or  his  assignee,  the  word  lease  being  used  ellip- 
tically  to  designate  the  estate  created  by  the  lease,  the 
leasehold  interest. i"*'  When  used  with  reference  to  a 
transfer  by  the  lessor,  the  expression  cannot  well  refer  to 
a  transfer  of  the  estate  in  reversion,  since  such  estate  ex- 
ists independently  of  the  lease,  though  it  is  not  re- 
versionary in  character  until  after  the  lease  has  been 
made,  and  the  only  meaning  which  can  be  attachec. 
thereto,  would  seem  to  be  a  transfer  by  the  lessor  of 
the  rights  created  in  his  favour  by  the  lease,  so  far  as 
they  can  exist  independently  of  and  apart  from  the  re- 
version, the  chief,  and  usually  the  only  one  of  which, 
is  that  to  rent.^''^ 

(b)    By  operation  of  law.     There   may  be  a 

transfer  of  the  reversion,  not  only  by  the  voluntary  act 
of  the  owner  thereof,  but  also  by  operation  of  law. 
One  case  of  such  transfer  occurs  when  the  landlord  dies 
intestate,  the  reversion,  if  in  fee,  passing,  in  most  states, 

17a.     Keeley     Brewing     Co.     v.  17c.     See  Bordereaux  v.  Walker, 

Mason,   102    111.   App.   381;      Iowa  85  111.  App.  86;     Demarest  v.  Wil- 

Sav.  Bank  v.  Frink,  1  Neb.  Unoff.  lard,  8  Cow.    (N.  Y.)   206;     Huer- 

14,  26,  92  N.  W.  916;     Merchants'  stel  v.  Lorillard,  29  N.  Y.  Super. 

State  Bank  of  Fargo  v.  Ruettell,  Ct.  260,  aff'd  30  N.  Y.  Super.  Ct. 

12  N.  D.  519,  97  N.  W.  853.  25L 

17b.     Ante  §  37  note  7. 
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to  his  heir  or  heirs,^^  and  if  a  chattel  interest  only, 
passing  to  his  personal  representative.^^ 

Likewise,  if  the  interest  of  the  landlord  is  sold  nn- 
der  a  judgment,  mortgage  or  other  lien,  which  is  subse- 
quent to  the  lease,  the  purchaser  becomes  the  landlord 
in  the  former  owner's  place,  since  the  reversion  passes 
by  the  sale,^°  In  such  case  the  purchaser  takes  only 
what  the  lessor  has,  that  is,  his  estate  in  reversion,  and 
the  rights  of  the  tenant  under  the  outstanding  Jease 
remain  such  as  they  would  be  in  the  case  of  a  voluntary 
transfer  of  the  reversion.  If,  on  the  other  hand,  the 
premises  are  sold  under  a  judgment,  mortgage  or  other 
lien  prior  to  the  lease,  the  purchaser  comes  in  by  title 
paramount  to  the  lease,^^  and  he  is  entitled  to  posses- 
sion as  against  the  tenant  thereunder ,^^  the  purchaser's 
title  dating  back  to  the  date  of  the  lien  under  which  he 
claims,^^ 

Other  cases,  besides  those  previously  mentioned, 
in  which  the  reversion  is  transferred  by  operation  of 
law,  quite  frequently  occur,  as  when  it  passes  under 
bankruptcy  or  receivership  proceedings,  or  when  it  is 

18.  Saclieverel  v.  Frogate.  1  der  the  erroneous  impression  that 
Vent.  161;  Chamberlain  v.  Dun-  it  is  the  time  of  the  sale,  and  not 
lop,  126  N.  Y.  45,  22  Am.  St.  Rep.  of  the  lien  under  which  the  sale 
807,  26  N.  E.  966;  Stinson  v.  Stin-  is  made,  that  determines  the  rights 
son,  38  Me.  593;     Dixon  v.  Nicolls,  of  the  purchaser. 

39  111.  372,  89  Am.  Dec.  312.  21.     Post,  §  614   (b). 

19.  Sacheverel  v.  Frogate,  1  22.  Fitzgerald  v.  Beebe,  7  Ark. 
Vent.  161.  310;      Simers   v.   Saltus,    3    Denio 

20.  Butt  V.  Ellett,  86  U.  S.   (19  (N.  Y.)   214. 

Wall.)   544,  22  L.  Ed.  183;     Epley  23.     See    Freeman,    Executions, 

V.     Eubanks,     11     111.     App.     (11  §  195;     Jones,  Mortgages,  §§  1654, 

Bradw.)     272;      Abrams    v.    Shee-  1897;     Kleber,  Judicial  Sales,  205, 

han,  40  Md.  446;     Rhyne  v.  Gue-  207,    423;      19    Am.    &    Eng.    Enc, 

vara,    67    Miss.    139,    6    So.    736;  Law  (2d  Ed.)  36. 

Smith  V.  Aude,  46  Mo.  App.  631;  The     courts     occasionally     lose 

Lanchashire   v.    Mason,    75    N.    C.  sight  of  the  above  distinction  be- 

455;     Gross  v.  Chittim   (Tex.  Civ.  tween  a  sale  under  a  prior  and  one 

App.),   18  Tex.  Ct.   Rep.   906,   100  under  a  subsequent  lien,  speaking 

S.    W.    1006,      In    some    of    these  of  a  purchaser  under  a  prior  lien 

cases  the  courts  appear  to  be  un-  as  being  entitled  to  the  rent  un- 
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soJcl  by  order  of  court  to  pay  debts  for  purposes   of 
partition.^* 

(c)    Subsequent  lease  by  landlord.     Not  only 

may  a  landlord  transfer  his  reversion  in  a  part  of  the 
land  leased,  but  he  may  transfer  a  part  of  his  reversion 
in  the  whole  land,  that  is,  he  may  create  another  lesser 
estate  therein  in  favor  of  a  third  person,  and  this  he 
may  do  in  either  one  of  two  ways,  (1)  by  a  "lease  in 
reversion,"  or  (2)  by  a  "concurrent  lease."  By  a 
"lease  in  reversion"  is  meant  a  lease  to  take  effect  in 
possession  after  the  ending  of  a  leasehold  estate  pre- 
viously existing.^^  If  such  lease  is  by  its  terms  to  com- 
mence in  possession  when  such  prior  leasehold  ef^tate 
comes  to  an  end,  it  will  do  so,  although  such  estate 
comes  to  an  end  before  the  expiration  of  the  term  named 
in  the  prior  lease,  as  for  instance  when  there  is  a 
surrender  or  forfeiture  thereof;  while  if  by  its  tenns 
the  second  lease  is  to  commence  in  possession  after  a 
certain  number  of  years,  it  will  not  commence  till  that 
time,  although  previously  thereto  the  pre-existing  lease- 
hold comes  to  an  end,  either  by  its  express-  terms,  or  by 
a  surrender  or  forfeiture.-^  Likewise,  in  the  former 
case,  the  term  will  begin  immediately  if.  the  prior  lease 
is  for  any  reason  void   or  nonexistent.^^     Until   entry 

der  the  lease.  See  Whalin  v.  Seasongood  &  Co.  v.  Slader,  1  Han- 
White,  25  N.  Y.  462;  Condon  v.  dy  (Ohio)  456. 
Marley,  7  Kan.  App.  383,  51  Pac.  24.  See  English  v.  Key,  39  Ala. 
924;  Harris  v.  Foster,  97  Cal.  292,  113;  Wagner  v.  Cohen,  6  Gill. 
32  Pac.  246,  33  Am.  St.  Rep'.  187;  (Md.)  97,  26  Am.  Dec.  559;  Stev- 
Henshaw  v.  Wells,  28  Tenn.  (9  enson  v.  Hancock,  72  Mo.  612; 
Humph.)  568.  Martin  v.  Martin,  7  Corrigan  v.  Trenton  Delaware 
Md.  368,  61  Am.  Dec.  364.  The  Falls  Co.,  7  N.  J.  Eq.  (3  Halst.) 
sounder  view  is  indicated  in  Mc-  489;  Evans  v.  Hamrick,  61  Pa. 
Dermott  v.  Burke,  16  Cal.  580;  19,  100  Am.  Dec.  595;  Burns  v. 
Bartlett  v.  Hitchcock,  10  111.  App.  Cooper,  31  Pa.  426. 
(10  Bradw.)  87;  Simers  v.  Saltus,  25.  See  Bishop  of  Bath's  Case, 
3  Denio  (N.  Y.)  214;  Sprague  Nat.  6  Coke,  34,B;  1  Piatt,  Leases,  443. 
Bank  v.  Erie  Co.,  22  App.  Div.  526,  26.  Bac.  Abr.,  Leases  (L)  1. 
48  N.  Y.  Supp.  65;  Peters  v.  El-  27.  Co.  Litt.  46  b;  Bac.  Abr., 
kins,   14   Ohio,   344;      Heidelbach,  Lease  (L)   1. 
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under  a  lease   in  reversion,  the   lessee   has   merely   an 
interesse  termini}^ 

A  landlord,  although  he  has  made  a  lease  in  rever- 
sion, retains  his  rights  against  the  previous  lessee,  such 
as  the  right  to  sue  for  or  distrain  for  rent,  that  is,  he  is 
still  the  reversioner  and  landlord, ^^  and  he,  rather  than 
the  reversionary  lessee,  has  been  regarded  as  the  person 
entitled  to  assert  a  claim  against  the  prior  lessee  by 
reason  of  a  wrongful  holding  over  by  the  latter.^" 

A  ''concurrent  lease"  is  one  granted  by  the  owner 
of  the  reversion,  to  take  effect,  not  after  the  termination 
of  the  pre-existing  lease,  but  before  such  termination,  and 
by  it,  if  in  proper  form  to  transfer  the  reversion,  the 
lessee  named  therein  becomes  substituted  in  place  of  the 
former  landlord,  and  is,  from  the  time  at  which  it  is  by 
its  terms  to  begin,  and  for  the  term  during  which  it  is  to 
endure,  entitled  to  the  rent  under  the  previous  lease,^^ 
may  claim  the  benefit  of  the  covenants  and  conditions 
thereof,^-  and  may  give  a  valid  notice  to  terminate  a 
periodic  tenancy  created  by  the  former  lease.^^ 


28.  Smith  v.  Day,  2  Mees.  &  W. 
684;  Joyner  v.  Weeks  [1891]  2  Q. 
B.  31;  Lewis  v.  Baker  [1905]  1 
Ch.  46;  Logan  v.  Green,  39  N.  C. 
(4  Ired.  Eq.)   370. 

29.  Smith  v.  Day,  2  Mees.  &  W. 
684;  Blatchford  v.  Cole,  5  C.  B. 
(N.  S.)  514.  See  Alexander  v. 
Loeb,  230  III.  454,  82  N.  E.  833, 
aff'g  133  111.  App.  556;  where  the 
instrument  of  lease  provided  spe- 
cifically that  the  possession  should 
not  pass  to  the  lessee  during  the 
time  the  lessors  were  prevented 
from  delivering  possession  of  the 
premises  by  the  action  of  the 
prior  lessees. 

30.  Blachford  v.  Cele,  5  C.  B. 
(N.  S.)  Thomas  v.  Wightman,  129 
111.  App.  305;     United  Merchants' 


Realty    &   Imp.    Co.   v.    Roth,    122 
App.  Div.  628,  107  N.  Y.  Supp.  511. 

31.  Harmer  v.  Bean,  3  Car.  & 
K.  307;  Morris  v.  Niles,  12  Abb. 
Pr.  (N.  Y.)  103;  McDonald  v. 
Hanlon,  79  Cal.  442,  21  Pac.  861; 
Logan  V.  Green,  39  N.  C.  (4  Ired. 
Eq.)  370;  Russo  v.  Yuzolino,  19 
N.  Y^.  Misc.  28,  42  N.  Y.  Supp.  482; 
Benjamin  v.  Northwestern  Fire  & 
Marine  Ins.  Co.,  119  Minn.  27,  41 
L.  R.  A.  (N.  S.)   395,  37  N.  W.  183. 

32.  Co.  Litt.  215  a;  Wright  v. 
Burroughes.  3  C.  B.  685;  Bur- 
ton V.  Barclay,  7  Bing.  745. 

33.  Doe  d,  Jarvis  v.  McCarthy, 
5  New.  Br.  (3  Kerr)  63.  And  the 
lessor  cannot  give  such  notice. 
Wordsley  Brewery  Co.  v.  Halford, 
90  Law  T.    (N.  S.)    89. 
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The  requirement  of  attornment  applied  at  common 
law  in  the  case  of  a  concurrent  lease,  that  is,  a  transfer 
of  the  reversion  for  a  limited  period,  as  well  as  when 
the  reversion  is  fully  transferred.''^  The  statute  of  Anne, 
however,  it  seems,  dispenses  with  the  necessity  of  an 
attornment  in  the  former  as  well  as  in  the  latter  case.^'^ 

(d)     Transferor's  rights   and  liabilities.     The 

mutual  rights  and  liabilities  of  lessor  and  lessee  are  of  a 
two-fold  character,  as  being  based  either  on  ''privity 
of  estate"  or  on  "privity  of  contract."  Rights  and 
liabilities  based  on  privity  of  estate  are  those  which 
result  from  the  existence  of  the  relation  of  tenancy, 
while  those  based  on  privity  of  contract  are  those  which 
arise  from  covenants  or  other  contracts  entered  into 
either  by  the  lessor  or  lessee. 

Upon  a  transfer  of  the  reversion,  whether  by  volun- 
tary act  or  by  operation  of  law,  the  transferor  ceases  to 
be  the  landlord,  and  the  privity  of  estate  between  him 
and  the  tenant  thus  coming  to  an  end,  he  can  no  longer 
assert  rights  against  the  tenant  based  thereon,  nor  be 
subjected  to  liabilities  in  that   regard. ^^ 

As  regards  the  rights  of  the  lessor  based  upon  the 
covenants  or  other  contracts  of  the  lease,  that  is,  on 
privity  of  contract,  it  seems  that,  after  the  transfer  of 
the  reversion,  since  the  benefits  thereof  pass  to  the  trans- 
feree,^^ the  lessor  has  no  right  to  assert  any  claims  on 
account  of  breaches  occurring  after  the  transfer^^  though 

34.  Bac.    Abr.,     Leases     (N.) ;  mented  on  1  Tiffany,  Landlord  & 
Anonymous,  3  Leon.  17.  Ten.,  §  146  note  45. 

35.  Doe  d.  Agar  v.  Brown,  2  El.  36.     See  Walker's  Case,  3  Coke 
&  Bl.  331,  348;      Doe  d.  Jarvis  v.  22  a;     Black  v.  Davis,  Batty,  80. 
McCarthy,   5   New.   Br.   3    (Kerr.)  37.     See  jwst  §  53    (f). 

63;     McDonald  &  Hanlon,  79  Cal.  38.     Scheldt  v.  Belz,  4  111.  App. 

442,  21  Pac.  861;     Hendrickson  v.  (4  Bradw.)  431;     Stoddard  v.  Em- 

Beeson,  21  Neb.  61,  31  N.  W.  266.  ery,  128  Pa.  436,  18  Atl.  339,  5  L. 

But  see  to  the  contrary  Comstock  R.  A.  597;      Deniarest  v.  Willard, 

V.  Cavanagh,  17  R.  I.  233,  21  Atl.  8  Cow.   (N.  Y.)    206.     And  see  to 

498,  12   L.   R.  A.   57;    Edwards  v.  this  effect  Green  v.  James,  6  Mees. 

Wickwar.  L.  R.  1  Eq.  403;     Com-  &  W.  656;     opinion  of  Best,  J.,  in 
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he  may  as  regards  those  previously  occurring.^^  It  has, 
however,  been  decided  in  one  case  that  the  original 
lessor  could  sue  on  account  of  the  lessee's  breach  of  his 
covenant  to  pay  taxes,  when  he,  the  lessor,  was  under  an 
obligation  to  his  transferee,  by  reason  of  his  covenant 
against  incumbrances,  to  see  that  the  taxes  were  paid 
and  had  accordingly  paid  them.*" 

Though  a  lessor  transferring  his  reversionary  in- 
terest loses,  it  seems,  any  right  of  action  for  subsequent 
breaches  of  the  lessee's  covenants,  he  still  remains  liable 
on  his  own  covenants,  since  one  cannot,  by  his  own  act, 
without  the  consent  *of  the  other  party,  relieve  himself 
from  a  contractual  liability,*^  the  same  principle  being 
applicable  here  as  in  the  case  of  an  assignment  of  the 
leasehold,  by  which  the  original  lessee  is  not  relieved 
from  liability  on  his  covenants.*^ 

(e)    Transferee's  rights  and  liabilities.    As  re- 


gards rights  and  liabilities  arising,  from  privity  of  es- 
tate, that  is,  from  the  relation  of  landlord  and  tenant, 
the  transferee  of  the  reversion,  although  merely. by  way 
of  a  concurrent  lease,*^  becomes  substituted  in  the 
place  of  his  transferor,  whether  the  original  lessor  or  a 
previous  transferee.  Accordingly  the  transferee  may 
recover  rent   against  the  tenant,   whether  the   original 

Vernon  v.  Smith,  5  Barn.  &  Aid.  Moore  v.  Turpin,  1  Speer  Law  (S. 

1;     1  Smith's  Leading  Cases  (8th  C.)  32,  40  Am.  Dec.  589. 

Am.  Ed.),  157,  notes  to  Spencer's  39.     See  Anonymous,  Skin.  367; 

Case;      2   Piatt,  Leases,  386.  Midgley   v.   Lovelace,   Carth.    289. 

That  the  lessor  could  not,  after  Holt,     74;       Harley    v.    King,     2 

assigning,   recover  rent,  has  been  Cromp.    M.    &    R.    18;       2    Piatt, 

not  infrequently   stated   or   decid-  Leases,  386. 

ed.     Walker's  Case,  3  Coke,  22  a;  40.     Wills  v.  Summers,  45  Minn. 

Doe  d.  Palmer  v.  Andrews,  4  Bing.  90,  47  N.  W.  463. 

348,  356,  per  Gaselee,  J.;     Peck  v.  41.     Carpenter  v.  Pocasset  Mfg. 

Northrop,  17  Conn.  217;     Grundin  Co.,  180  Mass.  ^30,  61  N.  E.  816; 

v.  Carter,  99  Mass.  15;     Abbott  v.  Jones   v.    Parker,    163   Mass.    564, 

Hanson,   24   N.    J.   Law    (4    Zab.)  47  Am.  St.  Rep.  485,  40  N.  E.  1044; 

493;    Lancashire  v.   Mason,   75  N.  Stuart  v.  Joy   [1904]   1  K.  B.  362. 

C.  455;     West  Shore  Mills  Co.  v.  42.     See  post  §  54(d). 

Edwards,  24  Ore.  475,  33  Pac.  987;  43.     Ante  §  53   (d). 
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lessee  or  an  assignee  of  the  leasehold,  in  an  action  of 
debt  as  distinguished  from  an  action  on  the  covenant 
to  pay  rent,-*^  though  he  cannot  bring  debt  against  the 
lessee  for  rent  falling  due  after  the  latter  has  assigned 
his  term,  since  there  is  no  privity  of  estate  in  such  case 
to  sup})ort  it.-^s  So  the  transferee  has  the  same  rights 
as  his  transferor  to  demand  that  the  tenant  refrain  from 
either  voluntary  or  permissive  waste.'*"  this  being  a 
right  based  on  privity  of  estate,  and  he  has  the  same 
right  as  the  lessor  had  to  assert  a  forfeiture  upon  a 
disclaimer  by  the  tenant  of  the  tenancy,'*^  or  upon  a 
•  breach  of  an  express  condition  in  the  lease.^^ 

The  question  of  the  extent  to  which  the  transferee 
of  the  reversion  succeeds  to  the  rights  and  liabilities  of 
the  lessor  based  on  privity  of  contract,  that  is,  on  the 
covenants  of  the  lease,  is  hereafter  discussed  under  the 
head  of  the  running  of  covenants  with  the  land.'*^ 

§  54.  Assignment  of  term—  (a)  Right  to  assign. 
An  estate  for  years  may  always  be  assigned  by  the 
owner  thereof,  unless  this  power  is  expressly  restrain- 
ed,^^ and  the    absence  of  the  word    ''assigns"  in   the 

44.     Walker's  Case,  3   Coke,   22  47.     Evans    v.    Enloe,    70    Wis. 

a;     Ards  v.  Watkin,  Cro.  Eliz.  637,  345,  34  N.  W.  918,  36  N.  W.  22. 

651;      Thursby  v.   Plant,   1  Wms.  48.     Page   v.   Esty,   54    Me.   319. 

Saund.  237,  1  Lev.  359;     Allen  v.  49.     Post  §  56. 

Bryan,  5   Barn.  &  C.   512;      How-  50.     Nave  v.  Berry,  22  Ala.  382; 

land  V.  Coffin,  29  Mass.  (12  Pick.)  Robinson  v.  Perry,  21  Ga.  183,  68 

125;     Patten  v.  Deshon,  67  Mass.  Am.    Dec.    455;    Kew   v.    Trainor, 

(1  Gray)   325;     Outtoun  v.  Dulin,  150   111.   150,   37  N.   E.  223;      Cul- 

72  Md.  536,  20  Atl.  134.     That  re-  breth  v.  Smith,  69  Md.  450,  1  L.  R. 

covery   in    an   action   of   debt   for  A.  (N.  S.)  538,  16  Atl.  112;     Gould 

rent  is  based  on  privity  of  estate,  v.    Eagle    Creek    School    Dist.,    8 

see  vost  §  414  notes  26-29.  Minn.    427;      Crowe    v.    Riley,    63 

45,  Humble  v.  Glover,  Cro.  Eliz.  Ohio  St.  1,  57  N.  E.  956. 

328;     Walker's  Case,  3  Coke,  22  a.  In  Nassau  Hotel  Co.  v.  Barnett 

See  Allcock  v.  Moorhouse,  9  Q.  B.  &  Barse  Corp.,  162  N.  Y.  App.  Div. 

Div.  366.  381,  147  N.  Y.  Supp.  283,   it  was 

46.  Y.  B.  5  Hen.  7,  19a.  See  held  that  the  lessee  could  not  as- 
Shinn  v.  Guyton  &  H.  Mule  Co.,  sign  because,  the  rent  being  based 
109  Mo.  App.  557,  83  S.  W.  1015.  on    the    lessee's    profits    from    the 
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lease  is  immaterial. ^^  The  lessor  may,,  however,  either 
by  proviso  or  by  covenant,  restrain  assignments  by  the 
lessee,  this  being  done  usually  by  inserting  in  the  lease 
a  condition  that,  on  breach  of  such  covenant,  or  on  as- 
signment, the  lease  shall  be  void,  or  that  the  lessor  shall 
have  a  right  of  re-entry.^^  If  the  restriction  consists 
merely  of  a  covenant  against  assignment,  without  any 
right  of  re-entry  for  breach,  the  only  remedy  of  the 
lessor  will  be  an  action  of  damages  for  breach  of  the 
covenant,'^^  and  in  any  case,  it  seems,  the  fact  that  an 
assignment  involves  a  breach  of  a  covenant  or  condition 
should  not  affect  the  validity  of  the  assignments^ 


property,  a  hotel,  the  landlord  had 
an  interest  in  the  lessee's  reten- 
tion of  the  premises.  The  court 
ignores  the  fact  that  the  lease- 
hold interest  is  an  estate  in  the 
land,  and  merely  says  that  there 
was  a  contract  of  a  personal  na- 
ture such  as  cannot  be  assigned. 
The  decision  is,  it  is  submitted, 
erroneous. 

51.  Church  v.  Brown,  15  Ves. 
Jr.  258,  264;  Spear  v.  Fuller,  8 
N.  H.  174,  28  Am.  Dec.  391; 
Rickard  v.  Dana,  74  Vt.  74,  52  Atl. 
113. 

52.  See  1  Tiffany,  Landlord  & 
Ten.  §  152. 

But  though  on  "a  lease  for  years, 
the  lessor  can  impose  a  condition 
against  alienation  upon  the  les- 
see, the  lessee,  upon  making  an 
assignment,  cannot  impose  such 
a  condition  upon  his  assignee,  for 
the  lessee  is  transferring  his  whole 
interest,  which  the  lessor  is  not." 
Gray,  Restraints  on  Alienation,  § 
27,  citing  Co.  Litt.  223a;  Potter 
V.  Crouch,  141  U.  S.  296,  317,  35 
L.  Ed.  721.  See  post,  §  592   (d). 

53.  Paul  V.  Nurse,  8  Barn  &  C. 
486;      In  re   Pennewell,   55   C.   C. 


A.  571,  119  Fed.  139;  Randol  v. 
Tatum,  98  Cal.  390,  33  Pac.  433; 
Kew  V.  Trainor,  150  111.  150,  37  N. 
E.  223;  Eldredge  v.  Bell,  64  Iowa 
125,  19  N.  W.  879;  Spear  v.  Ful- 
ler, 8  N.  H.  174,  28  Am.  Dec.  391; 
Den  V.  Post,  25  N.  J.  L.  285. 

54.  Hague  v.  Ahrens,  3  C.  C. 
A.  426,  53  Fed.  58;  Shirk  v. 
Adams,  64  C.  C.  A.  643,  130  Fed. 
441;  Betts  v.  Dick,  1  ,Pen.  (Del.) 
268;  Sexton  v.  Chicago  Storage 
Co.,  129  111.  318,  16  Am.  St.  Rep. 
274,  21  N.  E.  920;  Taylor  v.  Mar- 
shall, 255  111.  545,  99  N.  E.  638; 
Bemis  v.  Wilder.  100  Mass.  446; 
Meyer  v.  Alliance  Inv.  Co.,  84  N. 
J.  L.  450,  87  Atl.  476,  86  N.  J.  L. 
694,  92  Atl.  1086;  Sayles  v.  Kerr, 
4  App.  Div.  150,  38  N.  Y.  Supp. 
880;  McGhee  &  Co.  v.  Cox,  116 
Va.  718,  82  S.  E.  701;  Putney 
Bros.  Co.  V.  Milwaukee  Light,  Heat 
&  Traction  Co.,  134  Wis.  379,  114 
N.  W.  809.  And  see  cases  cited  in 
next  preceding  note. 

But  see  Springer  v.  Chicago 
Real  Estate  Loan  &  Trust  Co., 
202  111.  17,  66  N.  E.  850;  Reid  v. 
Weissner  &  Sons  Brewing  Co.,  88 
Md.  243,  40  Atl.  877;  Reas  v.  An- 
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Covenants  and  conditions  against  assignment  liave 
been  strictly  construed  by  the  courts,^^  and  have  been 
held  not  to  extend  to  assignments  by  operation  of  law,'^^ 
as  on  the  bankruptcy  of  the  lessee,'*^  or  on  execution 
against  him,"^  unless  made  expressly  applicable  to  such 
an  assignment.^^  Occasionally  a  stipulation  against 
assignment  or  subleasing  has  been  regarded  as  not  ap- 
plying to  an  assignment  or  sublease  covering  a  part 
only  of  the  premises  included  in  the  original  lease.''" 
A  stipulation  against  assignment  is  not  violated  by  a 
sublease^^  and  conversely  a  stipulation  against  sub- 
leasing is  not  violated  by  an  assignment.^* 


drews,  169  Mo.  177,  69  S.  W.  4; 
Emery  v.  Hill,  67  N.  H.  330,  39 
Atl.  266. 

55.  Crusoe  v.  Bugby,  3  Wlls. 
234,  2  W.  Blackst.  766;  Church 
V.  Brown,  15  Ves.  Jr.  258;  Randol 
V.  Scott,  110  Cal.  590,  42  Pac.  976; 
Riggs  V.  Pursell,  66  N.  Y.   193. 

56.  Farnum  v.  Hefner,  79  Cal. 
575,  12  Am.  St.  Rep.  174,  21  Pac. 
955;  Smith  v.  Putnam,  3  Pick. 
Mass.  221;  White  v.  Huber  Drug 
Co.,  190  Mich.  212,  157  N.  W.  60; 
Jackson  V.  Corliss,  7  Johns.  (N. 
Y.)  531;  Charles  v.  Byrd,  29  S. 
Gar.  544,  2  L.  R.  A.  212,  8  S.  E. 
1;  Zwietusch  v.  Luehring,  156 
Wis.  96,  144  N.  W.  257. 

57.  Gazlay  v.  Williams,  77  C. 
C.  A.  662,  147  Fed.  678,  14  L.  R. 
A.  (N.  S.)  1199;  Bemis  v.  Wilder, 
100  Mass.  446;  In  re  Riggs 
(1901),  2  K.  B.16. 

58.  Doe  d.  Mitchinson  v.  Car- 
ter, 8  Term.  R.  57,  300;  Farnum 
V.  Hefner,  79  Cal.  575,  12  Am.  St. 
Rep.  174,  21  Pac.  955;  Jackson  v. 
Silvernail,  15  Johns.   (N.  Y.)    278. 

59.  Roe  d.  Hunter  v.  Galliers, 
2  Term.  R.  133;  Piatt  v.  Johnson, 

R.  P.  —  11. 


168  Pa.  47,  47  Am.  St.  Rep.  877,  31 
Atl.  935. 

60.  Randol  v.  Scott,  110  Cal. 
590,  42  Pac.  976;  Roosevelt  v. 
Hopkins,  33  N.  Y.  81;  Leduke  v. 
Barnett,  47  Mich.  158,  10  N.  W. 
182;  Carlin  v.  Harris.  100  Md.  49. 
59  Atl.  122. 

Contra,  Emery  v.  Hill,  67  N.  H. 
330,  39  Atl.  266;  Varley  v.  Cop- 
pard,  L.  R.  7  C.  P.  505;  Green- 
slade  V.  Tapscott,  1  Cromp.  M.  & 
R.   55. 

61.  Crusoe  v.  Bugby,  3  Wils. 
234,  2  W.  Blackst  766;  Jackson 
V.  Silvernail,  15  Johns.  (N.  Y.) 
278;  Moore  c.  Guardian  Trust  Co., 
173  Mo.  218,  73  S.  W.  143;  Har- 
grave  v.  King,  40  N.  C.  430;  Den 
V.  Post,  25  N.  J.  L.  285;  Granite 
Bldg.  Corp.  V.  Greene,  25  R.  I. 
586.   57   Atl.   649. 

62.  In  re  Doyle  (1899)  1  Jr. 
113;  Field  v.  Mills,  33  N.  J.  L. 
254;  Lynde  v.  Hough,  27  Barb. 
(N.  Y.)  415.  There  Is  a  dictum 
contra  in  Greenaway  v.  Adams,  12 
Ves.  Jr.  395. 


162 


Real  Property. 


[§  54 


There  is  one  decision,^^  and  there  are  occasional 
dicta,^*  to  the  effect  that  a  transfer  of  the  leasehold  by 
a  bequest  thereof  is  not  within  a  condition  or  covenant 
against  assignment,  and  this  accords  with  the  general 
rule  that  such  restrictions  upon  alienation  should  be 
strictly  construed.  A  clitferent  view  is,  however,  ex- 
pressed in  some  early  cases.^^ 

While  the  passing  of  the  leasehold  to  the  executor 
or  administrator  of  the  lessee  is  conceded  to  be  by  op- 
eration of  law,  and  so  not  within  the  ordinary  con- 
dition or  covenant  against  assignment,^^'  the  question 
whether  the  executor  or  administrator  is  himself  bound 
by  such  a  provision  is  not  clearly  settled.  That  he  is 
so  bound  appears  to  be  recognized  in  one  state,®''^  while 
in  another  a  contrary  view  has  been  taken.*^^  In  Eng- 
land, while  the  executors  or  administrators,  if  named 
in  the  covenant  or  condition,  are  no  doubt  bound  there- 
by,*"* it  has  been  held  that  if  not  expressly  named 
they  may  assign,'^**  though  there  is  a  later  dictum  to  the 
eifect  that  the  words  "lessee"  and  ''lessees,"  in  this 
connection,  include  executors  and  administrators.'^^ 
There  are  also    cases  to   the   effect    that   if  the  word 


63.  Squire  v.  Larned,  196 
Mass.  134,  11  L.  R.  A.  (N.  S.)  634, 
124  Am.  St.  Rep.  525,  12  Ann.  Cas. 
977,  81  N.  E.  880. 

64.  Fox  V.  Swann,  Style,  482; 
Doe  d.  Goodbehere  v.  Bevan,  3 
Maule  &  S,  353,  361;  Crusoe  v. 
Bugby,  3  Wils.  234. 

65.  See  Berry  v.  Hauntou.  Cro. 
Ellz.  321;  s.  c.  sub.  noni.,  TauTi- 
ton  V.  Barrey,  Poph.  106;  Knight 
V.  Mory,  Cro.  Eliz.  60;  Parry  v 
Harbert,  1  Dyer,  45b. 

66.  Parry  v.  Harbert,  1  Dyer, 
45  b;  Crusoe  v.  Bugby,  3  Wils. 
234,  237;  Charles  v.  Byrd,  29  S. 
C.  544,  8  S.  E.  1;     2  Piatt,  Leases, 


251;     1  Williams,  Executors   (9th 
Ed.)   809. 

67.  See  Walker  v.  Wadley,  124 
Ga.  275,  52  S.  E.  904. 

68.  Johnson  v.  Stone,  215  Mass. 
219,  102  N.  E.  366. 

09.  Roe  d.  Gregson  v.  Harri- 
son, 2  Term  R.  425;  Loy-i  v. 
Crispe,  5  Taunt.  249.  See,  also. 
Doe  D.  Goodbehere  v.  Bevan.  3 
Maule  &  S.  357. 

70.  Anonymous,  1  Dyer,  66  a. 
pi.  8;  Anonymous,  Moore,  21; 
Seers  v.  Hind.  1  Ves.  Jr.  294.  See 
Lee  V.  Lorsch,  37  U.  C.  Q.  B.  262 

71.  Williamson  v.  Williamson, 
9  Ch.  App.  729,  732,  per  James,  X,. 
J. 
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''assigns"  is  used,  execiitois  and  administrators  are 
included,  so  as  to  prevent  tlieni  from  making-  any  fur- 
ther assignments^ 

(b)    Form  of  assignment.    The  Fjuglish  Statute 

of  Frauds  requires  an  assignment,  otlier  than  by  opera- 
tion of  law,  to  be  in  writing,  and  there  are  in  a  number 
of  states  statutes  to  a  similar  effect,^'*  while  in  many  the 
general  statutory  provision  tliat  any  interest  in  land,  or 
any  interest  greater  than  an  estate  for  a  named  number 
of  years,  can  be  transferred  only  by  writing,  would  ap- 
ply-^* 

Apart  from  any  statutory  requirements,   as  to  the 

execution  of  the  assignment,  no  particular  form  is  re- 
quired, it  being  necessary  only  that  the  intention  appear 
to  transfer  the  tenant's  entire  interest  in  the  whole  or 
in  a  part  of  the  premises.  A  conveyan  *e  which  pur- 
ports to  be  in  fee  simple  is  effective  for  this  purpose,^^ 
and,  as  hereafter  stated,  if  there  is  a  transfer  of  the 
whole  term  it  is,  in  most  jurisdictions,  an  assignment, 
though  purporting  to  be  a  sublease.'^*^ 

The  provision  of  the  English  Statute  of  Frauds,  re- 
quiring an  assignment  to  be  in  writing,  does  not  contain 
an  exception  in  favor  of  short  leases,  as  does  the  pro- 
vision of  the  same  statute  requiring  a  lease  to  be  in 
writing,^^  and  it  has  accordingly  been  decided  in  Eng- 
land that  though  a  leasehold  is  of  such  limited  duration 
that   it   might   have   been   created   witliout    writing,   it 

72.     More's  Case,  Cro.  Eliz.  23;  included    assigns." 

Thornhil  v.  King.  Cro.  Eliz.  757;  73.     See  1  Tiffany,"  Landlord  & 

Smalpiece  v.  Evans,  And.  123.  See  Ten.   §   154. 

Williams,     Executors     (9lh    Ed.)  74.     See  post,  §  433. 

811.     But  in  Moore  in  Farrand,  1  75.     Worthington  v.  Lee,  61  Md. 

Leon.    (pt.   1)    3,   there   is   a   con-  530;     De  Pere  Co.  v.  Reynan.  65 

trary  dictum.  Wis.  271,  22  N.  W.  761,  27  N.  W. 

In  West  Shore   R.   Co.   v.  Wen-  155;     McLennan  v.  Grant,  8  Wash, 

ner,   70   N.  J.   Law,   233,   103   Am.  603,  36  Pac.  682. 

St.  Rep.  801,  1  Ann.  Cas.  790,  57  76.     Post  §  55   (a). 

Atl.  408,  it  was  said  that  the  word  77.     Ante   §   40b. 
"successors"    in   such   a   covenant 
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can  nevertheless  not  be  assigned  without  writing'^  In 
this  country,  while  the  same  view  has  been  asserteei  in 
one  state/^  in  another  a  different  view  has  been  taken, 
upon  the  ground  that  the  legislature  could  not  have  in- 
tended to  prescribe  a  greater  formality  for  the  transfer 
of  an  interest  than  for  the  creation  thereof.^*' 

Occasionally  the  view  has  been  asserted  that  a 
merely  oral  assignment,  otherwise  invalid,  may  be  made 
valid  and  effective  by  the  assignee's  entry  into  pos- 
session and  payment  of  rent,  on  the  theory  of  part  per- 
formance,^^ but  an  assignment  being  a  conveyance,  it  is 
not  susceptible  of  performance,  and  it  does  not  seem 
that  the  assignee's  entry  into  possession  and  payment 
of  rent  should  have  the  effect  of  validating  the  assign- 
ment, whatever  effect  might  be  given,  on  the  theory  of 
estoppel,  or  the  prevention  of  fraud,  as  against  the  as 
signor,  to  the  making  of  improvements  by  the  assignee 
on  the  assumption  that  the-  assignment  was  valid. ^^"^•■* 

(c)    By  operation  of  law.     The  transfer  of  a 

leasehold  estate  by  operation  of  law,  as  distinguished 
from  voluntary  act,  occurs  most  frequently  upon  the 
death  of  the  tenant,  whether  the  original  lessee  or  his 

78.  Bottling  v.  Martin,  1  Camp.  Commercial  College  v.  Stapleton, 
317;  Pollock  v.  Stacy,  9  Q.  B.  33  Okla.  305,  125  Pac.  443;  In  re 
1033.  Wiley's    Estate,    14    Phila.    (Pa.) 

79.  Logan     v.     Barr,     4     Har.  152. 

(Del.)    546.  82-83.     Chicago  Attachment  Co. 

80.  McKinney  v.  Reader,  7  v.  Davis  Sewing  Mach.  Co.,  142 
Watts  (Pa.)  123;  Kiester  v.  Mul-  111.  171,  15  L.  R.  A.  754,  31  N. 
ler,   25   Pa.   St.  481.  E.    438;      Hunt   v.   Coe,    15    Iowa 

And  see  Ross  v.   Schneider,   30  197;      Nally  v.  Reading,   107   Mo. 

Ind.  423;      Overman  &  Baxter  v.  350,  17  S.  W.  978;     Culver  v.  Van 

Geo.  P.  Sanborn  &  Co.,  27  Vt.  54.  Valkenburgh,    60     Ore.     447,     119 

81.  Baker  v.  J.  Maier  &  Zober-  Pac.  753,  and  an  excellent  editori- 
lein  Brewery,  140  Cal.  530,  74  Pac.  al  note  in  13  Columbia  Law  Rev. 
22;      Marks   v.   Chumos,    82    Kan.  at  p.  150. 

562,  109  Pac.  397  (semble) ;  Ed-  Compare  Leadbetter  v.  Pew- 
wards  V.  Spalding,  20  Mont.  54,  therer,  61  Ore.  Iu8,  Ann.  Cas. 
49  Pac.  443;  Dewey  v.  Payne,  19  1914B,  464,  121  Pac.  799  and  see 
Neb.   540,   26   N.   W.   248;      Tyler  post,  §  547. 
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assignee,  such  estate,  if  of  a  chattel  character,  passing, 
with  the  rest  of  the  decedent's  personal  property,  to  his 
executor  or  administrator,  for  the  purjDose  of  the  pay- 
ment of  debts  or  other  disposition  in  accordance  with 
his  last  will  or  with  the  laws  of  the  state.  The  lease- 
hold interest  may  also  pass  by  operation  of  law  by  rea- 
son of  a  sale  under  execution^*  or  foreclosure,^^  of  the 
bankruptcy  of  the  tenant,^^  of  condemnation  under  em- 
inent domain  proceedings,^"^  or  in  any  of  the  various 
other  ways  in  which  the  owner  of  an  interest  in  land 
may  be  divested  thereof  without  his  consent.^^ 

(d)     Assignor's    rights    and    liabilities.     Tlie 


liabilities  of  the  lessee,  based  upon  the  relation 
of  landlord  and  tenant,  as  distinguished  from,  those 
based  on  contractual  stipulations,  that  is,  as  it 
is  technically  expressed,  those  based  on  ''privity  of 
estate"  as  distinguished  from  those  based  on  ''privity 
of  contract,"  necessarily  continue  only  so  long  as  that 
relation  continues,  and  consequently  come  to  an  end 
upon  the  lessee's  assignment  of  the  leasehold  interest, 
the  assignee  then  becoming  tenant  in  the  lessee's 
stead.^^    But  it  is  necessary,  in  order  that  the  lessee  be 

84.  See  e.  g.,  Willison  v.  Wat-  Wittman  v.  Milwaukee,  L.  S.  & 
kins,  28  U.  S.  (3  Pet.)  50,  7  L.  W.  R.  Co.,  51  Wis.  89.  8  N.  W.  6; 
Ed.  599;  McLean  v.  Rockey,  3  Ozark  v.  Adams,  73  Ark.  227,  83 
McLean,  235,  Fed.  Cas.  No.  8,891;  S.  W.  920. 

Barr  v.  Bimford,  6  Blackf.   (Ind.)  86.     Post,  §  556. 

335,  38  Am.  Dec.  146;     McNeil  v.  87.     Post,  §§  561-565. 

Ames,    120    Mass.    481;      Buhl    v.  88.     Post,  §§  550-560. 

Kenyon,  11  Mich.  249,  82  Am.  Dec.  89.     Walker's  Case,   3   Coke,   22 

738;      Smith   v.    Brinker,    17    Mo.  a;    Marsh  v.  Brace,  Cro.  Jac.  334; 

148,   57  Am.  Dec.  265;     Northern  Mills    v.    Auriol,    1    H.    Bl.    433; 

Bank  v.    Roosa,   13   Ohio,   334,   82  Auriol    v.    Mills,    4    Term    R.    94; 

Am.   Dec.  444;      Joslin  v.   Ervien,  Wall  v.  Hinds,  70  Mass.   (4  Gray) 

50  N.  J.  L.  39,  12  Atl.  136;     Sow-  256,   64   Am.   Dec.    64;      McBee  v. 

ers   V.    Vie,    14    Pa.    99;      Kile   v.  Sampson,    66    Fed.    416;      Consoli- 

Giebner,   114  Pa.  381,  7  Atl.   154;  dated  Coal   Co.  v.   Peers,   166   111. 

Thomas'  Lessee  v.  Blackmore,  13  361,    38    L.    R.    A.    624,    46    N.    E. 

Tenn.  (5  Yerg.)  113.  1105;     Bliss  v.  Gardner,  2  111.  App. 

85.  State   v.    Martin,    82   Tenn.  (2   Bradw.)    422. 
(14    Lea)    92,    52    Am.    Rep.    167; 
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thus  relieved  from  his  liabilities  based  on  privity  of 
estate,  that  the  assignee  be  accepted  by  the  landlord  as 
tenant,  either  by  express  assent  to  the  assignment,  or 
by  an  act  indicating  assent,  such  as  the  receipt  of  rent 
from  the  assignee,  since  the  tenant  has  no  right  to 
destroy  the  tenancy,  into  which  he  has  entered,  with- 
out the  landlord's  assent.^^  So  it  has  been  held  that 
an  action  for  use  and  occupation,  which  is  based  on 
the  relation  of  tenancy,  that  is,  on  privity  of  estate,  as 
well  as  on  contract,^^  will  lie  against  the  kssee  al- 
though he  has  assigned  his  interest,  provided  the  as- 
signee has  not  been  accepted  as  tenant.^^ 

The  principle  that  liabilities  based  on  privity  of 
estate  cease  to  burden  the  lessee  after  an  assignment 
by  him  finds  an  application  in  the  rule  that  an  action 
of  debt  for  rent,  being  based,  not  on  a  contract  to  pay 
rent,  but  rather  on  the  theory  that  the  tenant  has; 
takes  the  profits  due  by  the  land,  will  not  Ho  against 
tlie  lessee  after  an  assignment  by  him,  and  the  accept- 
ance by  the  lessor,  either  express  or  implied,  of  the 
assignee  as  his  tenant."^  And  other  liabilities  from 
which  the  lessee  is  relieved  by  an  assignment,  assented 
to  by  the  landlord,  may  be  suggested,  such  as  that  for 
waste. 

Upon  an  assignment  by  a  lessee,  though,  as  we 
shall  presently  see,  the  assignee  becomes  liable  upon  the 
express  covenants  of  the  ■  lessee  which  **  touch  and 
concern"  the  land,^^  the  lessee  remains  liable  on  such 
covenants,  as  well  as  on  others,  for  the  reason  that 
one  who  has  subjected  himself  to  a  contractual  liability 
cannot   divest    himself   thereof  by   his    own    act.**^      In 

90.     Auriol  v.  Mills,  4  Term  R.  91.     See  post,  §  414. 

94;     Wadham  v.  Marlowe,  8  East,  92.     Shine  v.  Dillon,  1  Ir.  R.  C. 

315,  note;     Consumers'  Ice  Co.  v.  L.   277. 

Bixler,  84   Md.   iZ7,  35  Atl.   1086;  93.     See  cases  cited  §  413,  notes 

Harmony  Lodge  v.  White,  30  Ohio  20-28. 

St.  569,  27  Am.  Rep.  492;     Mont-  94.     See  post,   §   56(b). 

gomery  v.  Spence,  23  U.  C.  Q.  B.  95.     Baynton  v.   Morgan,   21   Q. 

39.  B.    Div.    101,    22    Q.    B.    Div.    74; 
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other  words  the  liabilities  of  the  lessee  based  on  privity 
of  contract  continue.  The  fact  that  the  landlord,  either 
expresslj^  or  impliedly,  consents  to  such  assignment,  as 
when  he  gives  his  consent  to  the  assignment  in  accord- 
ance with  a  requirement  in  the  lease  of  such  consent,^" 
or  he  accepts  rent  from  the  assignee,^*''^  does  not  affect 
the  lessee's  continuing  liability  on  his  stipulations. 
And  an  express  consent  in  the  instrument  of  lease  to 
the  assignment  of  the  leasehold  has  no  greater  effect.*^ 
This  principle,  that  the  lessee  remains  liable  on  his 
covenants,  is  most  frequently  applied  in  the  case  of  a 
covenant  to  pay  rent,  upon  which  the  lessee  continues 
liable,  and  which  may  be  enforced  against  him  in  case 
his  assignee  fails  to  perform   his   duty   of  paying  the 


Evans  v.  McClure,  108  Ark.  531, 158 
S.  W.  487;  Samuels  v.  Ottinger, 
169  Cal.  209,  Ann.  Cas.  1916E,  830, 
146  Pac.  "638;  Garner  v.  Byard, 
23  Ga.  289,  68  Am.  Dec.  527;  Con- 
solidated Coal  Co.  V.  Peers,  166 
111.  361,  46  N.  E.  1105,  38  L.  R.  A. 
624,  rev'g  59  111.  App.  595;  Heller 
V.  Railey,  28  Ind.  App.  555,  63  N. 
E.  490;  Barhydt  v.  Burgess,  46 
Iowa,  476;  Fryszka  v.  Prybeski. 
139  Mich.  461,  102  N.  W.  977;  Hol- 
liday  v.  Noland,  93  Mo.  App.  403, 
67  S.  W.  663;  Jackson  v.  Brown- 
son,  7  Johns.  (N.  Y.)  227,  5  Am. 
Dec.  258;  Washington  Natural 
Gas  Co.  V.  Johnson,  123  Pa.  576, 
16  Atl.  799,  10  Am.  St.  Rep.  553; 
Jones  V.  Parker,  163  Mass.  564,  40 
N.  E.  1044,  47  Am.  St.  Rep.  485: 
Shaw  V.  Partridge,  17  Vt.  626. 
See,  as  to  the  continuing  liability 
for  rent,  post  §  407  note  59-59d. 
96.  Bonetti  v.  Treat,  91  Cal. 
223,  14  L.  R.  A.  151,  27  Pac.  612; 
Rector  v.  Hartford  Deposit  Co., 
190  111.  380,  60  N.  E.  528;  Jordan 
V  Indianapolis  Water  Co.,  159  Ind. 
337,  64  N.  E.  680;     Pfaff  v.  Golden, 


126  Mass.  402;  Wineman  v.  Phil- 
lips, 93  Mich.  223,  53  N.  W.  168; 
House  V.  Burr,  24  Barb.  (N.  Y.) 
525. 

96a.  Barnard  v.  Godscall.  Cro. 
.Jac.  309;  Norton  v.  Acklaue,  Cro. 
Car.  579;  Barnes  v.  Northern 
Trust  Co.,  169  111.  112,  48  N.  E. 
31;  Grommes  v.  St.  Paul  Trust 
Co.,  147  111.  634,  37  Am.  St.  Rep. 
248,  35  N.  E.  820;  Harris  v. 
Heackman,  62  Iowa,  411,  17  N. 
W.  592;  Wall  v.  Hinds,  70  Mass. 
(4  Gray)  256,  64  Am.  Dec.  64; 
Hartz  V.  Eddy,  140  Mich.  479,  103 
N.  W.  852;  Charless  v.  Froebel. 
47  Mo.  App.  45;  Edwards  v. 
Spalding,  20  Mont.  54,  49  Pac. 
443;  Bouscaren  v.  Brown,  40  Neb. 
722,  59  N.  W.  385;  Crevellng  v. 
De  Hart,  54  N.  J.  L.  ;i38,  23  Atl. 
611;  Taylor  v.  DeBus,  31  Ohio 
St.  468;  Frank  v.  Maguire,  42  Pa. 
77;  Shand  v.  McCloskey,  27  Pa. 
Super.  Ct.  260;  Bailey  v.  Wells. 
8  Wis.  141,  76  Am.  Dec.  233. 

97.  Rector  v.  Hartford  Deposit 
Co.,  190  111.  380,  60  N.   E.   528. 
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rent.^^  It  has  also  been  applied,  or  its  application 
suggested,  in  the  case  of  a  covenant  against  waste,  so 
as  to  render  the  lessee  liable  for  waste  committed  by 
his  assignee,^^  and  in  the  case  of  covenants  to  repair,^ 
to  pay  taxes,^  to  drill  for  oil,^  and  not  to  build  on 
adjoining  premises.^ 

While  both  the  lessee  and  the  lessee's  assignee 
are  ordinarily  liable  on  the  former's  covenants, 
the  former  by  privity  of  contract,  and  the  latter  by 
privity  of  estate,  the  liability  of  the  assignee  is,  as  be- 
tween him  and  the  lessee,  regarded  as  primary,  and 
the  lessee  is,  as  between  them,  a  surety  only  for  the 
payment  of  the  rent  and  the  performance  of  the  other 
covenants.  Consequently  the  lessee,  the  surety,  on 
paying  the  rent  or  discharging  any  other  covenant, 
may  recover  from  the  assignee  the  amount  of  his 
expenditure  in  this  regard,^  and  this  he  may  do  even 
after  a  reassignment  by  the  assignee  to  another,*'  pro- 
vided the  breach  of  covenant  occurred  before  such  re- 
assignment, that  is,  while  the  assignee  had  title  to  the 
leasehold.^  The  liability  thus  to  indemnify  tiio  lessee 
extends  even  to  a  remote  assignee,  that  is,  an  assignee 

98.  See  vost  §  407  notes  59-59d.       30  Am.  Rep.  680;     Collins  v.  Pratt, 

99.  Jackson  v.  Brownson,  7  181  Mass.  345,  63  N.  E.  946; 
Johns.    (N.  Y.)    227.  Crowley   v.   Gormley,   59    (N.    Y.) 

1.  Brett  V.  Cumberland,  Cro.  App.  Div.  256,  69  N.  Y.  Supp. 
Jac.  521;  Barnard  v.  Godscall,  576;  McHenry  v.  Carson,  41  Ohio 
Cro.  Jac.  309.  St.  212;     Bender  v.  George,  92  Pa. 

2.  McKeon  v.  Wendelken,  25  36.  See  Brinkley  v.  Hambleton. 
Misc.  711,  55  N.  Y.  Supp.  626;     Ma-  67  Md.  169,  8  Atl.  904. 

son  V.  Smith,  131  Mass.  510.  6.     Burnett  v.  Lynch,  5  Barn.  & 

3.  Washington  Natural  Gas  Co.  C.  589;     Moule  v.  Garrett,  L.  R.  5 
V.   Johnson,   123   Pa.    576,    16    Atl.  Exch.  132,  L.  R.  7  Exch.  101. 
799,  10  Am.  St.  Rep.  553.  7.     Wolveridge    v.    Steward,     1 

4.  Batchelour  v.  Gage,  Cro.  Car.  Cromp.  &  M.  644;  Crouch  v. 
188.  Tregonning,    L.    R.    7    Exch.    88; 

5.  Humble  v.  Langston,  7  Mees.  Mason  v.  Smith,  131  Mass.  510; 
&  W.  530;  Wolveridge,  v.  Steward,  Brinkley  v.  Hambleton,  67  Md. 
1  Cromp.  &  M.  659;  Trabue  v.  Mc-  169,  8  Atl.  904;  Walker  v.  Phys- 
Adams,  8  Bush.    (Ky.)    74;      Far-  ick,  5  Pa.  193. 

rington  v.  Kimball,  126  Mass.  313, 
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of  an  assignee,  each  successive  assignee  in  effect  under- 
taking to  indemnify  the  original  lessee  against  breaches 
of  covenant  occurring  during  such  assignee's  tenancy.* 

Occasional  statements  are  to  be  found  to  the  effect 
that  while  a  lessee  remains  liable  after  an  assignment 
by  him,  upon  his  express  covenants,  he  does  not  so 
remain  liable  on  his  *' implied"  covenants. '^  The  only 
implied  covenant  which  has  been  specifically  named  in 
this  connection  is  that  for  rent,  "implied"  from  the 
words  ''yielding  and  paying,''  and  such  a  covenant  has 
accordingly  been  occasionally  held  not  to  bind  the  lessee 
after  assignment.  It  would  rather  seem,  however,  that 
if  a  covenant  is  in  any  case  to  be  regarded  as  created 
by  such  language,  it  is  properly  an  express  covenant, 
and  the  cases  referred  to  may  perhaps,  in  their  emr^loy- 
ment  of  the  expression  "implied  covenant,"  be  re- 
garded as  referring  merely  to  the  lessee's  liability  based 
on  privity  of  estate, ^^ 

In  case  of  the  death  of  the  lessee,  the  liability  on 
his  covenant  may  be  enforced  against  his  estate,  even 
though  he  assigned  the  leasehold,  and  the  breach  did 
not  occur  during  his  life,^^  that  is,  as  he  himself  re- 
mains liable  after  assignment,  his  estate  is  so  liable  on 
his   death. 

(e)  Assignee's  rights  and  liabilities.  As  re- 
gards rights  and  liabilities  arising  from  privity  of 
estate,  that  is,  based  on  the  relation  of  tenancy,  the 
assignee  of  the  leasehold  interest  is  substituted  as 
tenant  for  his  assignor.     Thus  he  is  liable  in  an  action 

8.  Moule    V.    Garrett,    L.    R.    5      569,  27  Am.  Rep.   492;      Kimpton 
Exch.  132,  L.  R.  7  Exch.  101;     Far-      v.  Walker,  9  Vt.  191. 

rington  v.  KimbaU,  126  Mass.  313,  10.     The   cases  bearing   on   the 

30  Am.  Rep.  680.  question   are   discussed  at  length 

9.  Ghegan  v.  Young,  23  Pa.  18;  in  1  Tiffany,  Landlord   &  Ten.   § 
Charless  v.  Froebel,   47   Mo.   App.  171b. 

45;     Consumers'  Ice  Co.  v.  Bixler,  11.     Brett  v.   Cumberland,   Cro. 

84  Md.  437,  35  Atl.  1086;  Fanning  Jac.  521;     Scott  v.  Lunt,  32  U.  S. 

V.    Stlmson,    13    Iowa,    42;      Har-  (7  Pet.)  596,  8  L.  Ed.  797;     Broad- 

mony  Lodge  v.  White,  30  Ohio  St.  well    v.     Banks,    134     Fed.     470; 
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of  debt  for  the  rent  reserved. ^^     And  he  may  no  doubt 
be  subjected  to  liability  for  waste. ^^ 

The  extent  to  which  the  assignee  succeeds  to  the 
rights  and  liabilities  of  the  lessee  based  on  privity  of 
contract,  that  is,  on  the  covenants  of  the  lease,  is 
discussed  below  under  the  head  of  the  running  of 
covenants  with  the  land.^^ 

§  55.  Sublease —  (a)  Distinguished  from  assign- 
ment. A  transfer  by  the  tenant  of  an  estate  in  the 
whole  premises  less  than  his  own  estate  is,  it  is  gener- 
ally agreed,  a  sublease  and  not  an  assignment,^^*  the 
transferor's  estate  becoming  one  in  reversion,  a  ''sub- 
reversion."^^  And  it  is  immaterial  in  this  regard  that 
the  estate  transferred  is  but  slightly  less  than  that  of 
the  transferor.^^ 


Greenleaf  v.  Allen,  127  Mass.  248; 
Van  Rensselaer's  Ex'rs  v.  Plainer, 
2  Johns.  Cas.  (N.  Y.)  17;  Pate 
V.  Oliver,  104  N.  C.  458,  10  S.  E. 
709. 

12.  Walker's  Case,  3  Coke,  22 
a;  Thursby  v.  Plant,  1  Wms. 
Saund.  237,  note  (1);  Howland 
V.  Coffin.  26  Mass.  (9  Pick.)  52,  29 
Mass.  (12  Pick.)  125;  McKeon  v. 
Whitney,  3  Denio   (N.  Y.)   452. 

13.  Post  §  279. 

14.  Post,  §  56. 

14a.  As  before  stated,  a  provi- 
sion against  the  making  of  an  as- 
signment has  no  effect  upon  the 
right  to  make  a  sublease.  Ante  § 
54  note  61. 

15.  Derby  v.  Taylor,  1  East  502; 
Wheeler  v.  Hill,  16  Me.  329;  May- 
hew  v.  Hardesty,  8  Md.  479;  Doty 
V.  Heth,  52  Miss.  530;  St.  Joseph 
&  St.  L.  R.  Co.  v.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.,  135  Mo.  173,  33  L. 
R.  A.  607,  36  S.  W.  602;  Stewart 
V.  Long  Island  R.  Co.,   102   N-  Y. 


601,  55  Am.  Rep.  844,  8  N.  E.  200. 

Consequently,  if  a  tenant  for 
years  lets  premises  to  another  to 
hold  at  will,  the  latter  is  his  sub- 
tenant and  not  his  assignee.  Aus- 
tin V.  Thomas,  45  N.  H.  113;  Cross 
V.  Upson,  17  Wis.  618.  And  so  if  a 
tenant  for  a  term  of  a  year  or  more 
lets  to  hold  from  year  to  year. 
Austin  V.  Thompson,  45  N.  H.  113; 
Peirse  v.  Sharr,  2  Man.  &  R.  418. 
And  as  hereafter  stated  (see  post 
§  63),  a  tenant  from  year  to  year 
has  a  possibility  of  a  term  of  in- 
definite duration,  and  consequent- 
ly a  lease  by  him  for  years  is  a 
sublease  (Oxley  v.  James,  13  Mees. 
&  W.  209),  as  is  a  lease  by  such  a 
tenant  to  another  to  hold  from 
year  to  year  (Curtis  v.  Wheeler, 
1  Moody  &  M.  493;  Pike  v.  Eyre, 
9  Barn.  &  C.  909). 

16.  See  Crusoe  v.  Bugby,  3 
Wils.  234;  Sexton  v.  Chicago 
Storage  Co.,  129  111.  318,  16  Am. 
St.  Rep.  274,  21  N.   E.  920,   rev'g 
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A  transfer  of  the  tenant's  entire  interest  in  the 
whole  premises,  leaving  no  reversion  in  him,  has  usually 
been  regarded,  not  as  a  sublease  but  as  an  assignnuMit, 
substituting  the  transferee  as  tenant  of  the  landlord  in 
place  of  the  transferor.^^  And  the  fact  that  the  trans- 
fer is  in  form  a  sublease,  or  reserves  rights  as  against 
the  transferee  similar  to  such  as  are  ordinarily  re- 
served on  a  lease,  has  been  considered  immaterial. ^^ 
There  are,  however,  dicta  and  decisions  to  the  con- 
traiy,  that  though  the  entire  term  is  transferred,  par- 
ticular provisions  in  the  instrument  of  lease  may  have 
the  effect  of  rendering  the  transferee  a  tenant  of  the 
transferor  and  not  of  the  head  landlord. ^'^  There  are, 
for  instance,  occasional  dicta^^  and  perhaps  two  deci- 
sions,-^ to  the  effect  that  the  insertion,  in  the  instru- 
ment of  transfer,  of  covenants  different  from  those  in 


30  111.  App.  95;  Van  Rensselaer 
V.  Gallup,  5  Denio  (N.  Y.)  454; 
Davis  V.  Morris,  36  N.  Y.  569;  2 
Preston,   Conveyancing,   124. 

17,  Johnson  v.  Thompson,  185 
Ala.  666,  64  So.  554;  Taylor  v. 
Marshall,  255  111.  545,  99  N.  E. 
638;  Craig  v.  Summers,  47  Minn. 
189,  15  L.  R.  A.  236,  49  N.  W.  742; 
Doty  V.  Heth,  52  Miss.  530;  Hogg 
v.  Reynolds,  61  Neb.  758,  87  Am. 
St.  Rep.  522,  86  N.  W.  479;  Ste- 
wart V.  Long  Island  R.  Co.,  102  N. 
Y.  601,  55  Am.  Rep.  844,  8  N.  E. 
200;  Forrest  v.  Durnell,  86  Te.x. 
647,  26   S.  W.  481. 

18.  Langford  v.  Selmes,  3  Kay 
&  J.  220;  Lewis  v.  Baker  [1905] 
1  Ch.  46;  In  re  Bayley,  177  Fed. 
522;  Smiley  v.  Van  Winkle,  6 
Cal.  605;  Lyon  v.  Moore.  259  111. 
23,  102  N.  E.  179;  Liebschutz  v. 
Moore,  70  Ind.  142,  36  Am.  Rep. 
182;  Ohio  Iron  Co.  v.  Auburn 
Iron  Co.,  64  Minn.  404,  67  N.  W. 
221;      St.  Joseph  &  St.  L.  R.  Co. 


V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.. 
135  Mo.  173,  33  L.  R.  A.  607,  36 
S.  W.  602;  Firth  v.  Rowe,  53  N. 
J.  Eq.  520,  32  Atl.  1064;  Wood- 
hull  V.  Rosenthal,  61  N.  Y.  382; 
Holden  v.  Tidwell,  37  Okla.  553, 
49  L.  R.  A.  (N.  S.)  369,  Ann.  Cas. 
1915C  394,  133  Pac.  54;  Campbell 
V.  Cates  (Tex.  Civ.  App.),  51  S. 
W.  268;  Hockersmith  v.  Sullivan, 
71  Wash.  244,  128  Pac.  222. 

19.  These  are  discussed  at 
length  in  1  Tiffany,  Landlord  & 
Ten.  §  151. 

20.  United  States  v.  Hickey,  84 
U.  S.  (17  Wall.)  9,  21  L.  Ed.  559; 
Collamer  v.  Kelley,  12  Iowa.  319. 
See  Weander  v.  Claussen  Brew- 
ing Ass'n,  42  Wash.  220,  114  Am. 
St.  Rep.  110,  7  Ann.  Cas.  536,  84 
Pac.  735. 

21.  Drake  v.  Lacoe,  157  Pa.  St. 
17,  27  Atl.  538;  McClaren  v.  Citi- 
zens' Oil  &  Gas  Co.,  14  Pa.  Super. 
Ct.    167. 
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the  original  lease,  or  the  reservation  therein  of  a  differ- 
ent rent^  will  render  the  transfer  a  sublease  and  not 
an  assignment.  And  there  are  also  apparent  dicta,~^ 
and  occasional  decisions, ^^  to  the  effect  that  this  will 
be  the  result  of  the  insertion,  in  such  transfer  of  the 
leasehold  estate,  of  a  proviso  for  re-entry  on  breach 
of  condition,  a  view  which  seems  to  be  based  on  the 
erroneous  theory  that  such  a  right  of  re-entry  is  a 
reversionary  interest,  and  which  is  opposed  by  other 
well   considered   decisions. ^^ 

It  would  seem  on  the  whole  that  if  the  tenant 
transfers  the  estate  which  he  has,  and  not  a  less  es- 
tate, the  transferee  is  properly  to  be  regarded  as  an 
assignee  and  not  a  sublessee,  for  the  purpose  of  fixing 
rights  and  liabilities  as  between  him  and  the  landlord, 
irrespective  of  the  particular  provisions  of  the  instru- 
ment of  transfer.  As  between  the  transferor  and  the 
transferee,  however,  the  provisions  of  the  instrument 
may  in  some  cases  be  such  as  to  estop  either  of  the 
parties  thereto  from  denying  that  as  between  them 
the  relation  of  landlord  and  tenant  exists. ^^ 

As  regards  a  transfer  by  the  tenant  of  his  entire 
interest  in  a  part  of  the  leased  premises,  the  great 
weight  of  authority  is  to  the  effect  that  this  is  an  as- 
signment pro  tanto  and  not  a  sublease,^"  apart  from  any 

22.  Fratcher  v.  Smith,  104  A.  236,  49  N.  W.  742;  Herzig  v. 
Mich.  537,  62  N.  W.  832;  Collins  Blumenkrohn,  122  N.  Y.  App.  Div. 
V.  Hasbrouck,  56  N.  Y.  157,  15  756,  107  N.  Y.  Supp.  570;  Lloyd 
Am.  Rep.  407;  Ganson  v.  Tifft,  v.  Cozens,  2  Ashm.  (Pa.)  131; 
71  N.  Y.  48.  Weander     v.     Claussen     Brewing 

23.  Dunlap  v.  BuUard,  131  Ass'n,  42  Wash.  226,  114  Am.  St. 
Mass.  161;  Davis  v.  Vidal,  105  Rep.  110,  7  Ann.  Cas.  536,  84  Pac. 
Tex.  444,  42  L.  R.  A.  (N.  S.)  735.  See  2  Preston,  Conveyanc- 
1084,  151  S.  W.  290.  ing,  124;      Co.  Litt.  316a. 

24.  Palmer  v.  Edwards,  1  25.  See  1  Tiffany,  Landlord  & 
Doug.  187,  note;  Sexton  v.  Chi-  Ten.  §§  78  p.  (3),  151  notes  39- 
cago  Storage  Co.,  129  111.  318,  16  46;  Potts-Thompson  Liquor  Co. 
Am.  St.  Rep.  274,  21  N.  E.  920,  v.  Potts,  135  Ga.  451,  69  S.  E.  734. 
rev'g  30  III.  App.  95;  Craig  v.  26.  Congham  v.  King.  Cro.  Car. 
Summers,  47  Minn.  189,  15  L.  R.  221;      Wollaston    v.    Hakewill,    3 
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question  wliich  may  arise  from  the  fact  that  the  trans- 
fer is  in  the  form  of  a  sublease,  in  which  case  its  char- 
acter would  be  determined  by  the  same  considerations 
as  in  the  case  of  a  similar  transfer  of  the  whole  prem- 
ises. In  two  jurisdictions,  however,  it  has  been  decided, 
without  any  discussion  of  the  question,  that  a  transfer 
by  the  tenant  of  his  whole  interest  in  part  of  the 
premises  leased  is  necessarily  a  sublease." 

(b)    Effect.    The  sublessee  is  not  in  privity  of 


contract  with  the  head  landlord,  since  there  are  no 
contractual  relations  between  them,  and  he  is  not  in 
privity  of  estate  with  him,  since  there  is  no  relation  of 
tenancy  between  them  and  he  merely  holds  possession 
for  the  lessee.  Consequently,  he  is  not  liable  to  the 
landlord  on  the  covenants  of  the  original  lease,^^  nor  on 
the  covenants  of  the  sublease,-®  nor  can  there  be  any 
recovery  against  him  by  the  head  landlord  in  use  and 
occupation,^ ^  since  for  this  a  relation  of  tenancy  is 
necessary.2^    g^^  though  the  subtenant  is  not  personally 

Man.    &    G.    297;      Ellis    v.    Brad-  123,  and  there  is  a  dictum  to  that 

bury,  75  Cal.  234,  17  Pac.  3;    Bab-  effect   in   Fratcher   v.    Smith,    104 

cock  V.  Scoville,  56  111.  461;     Cook  Mich.  537,  62  N.  W.  832. 
V.    Jones,    96    Ky.    283,    28    S.    W.  28.     Holford  v.   Hatch,  1   Doug. 

960;      Hollywood   v.   First   Parish  183;     Mayhew  v.  Hardesty,  8  Md. 

in  Brockton,  192  Mass.  269,  78  N.  479;       Haley    v.    Boston    Belting 

E.    124;      Lee    v.   Payne,    4    Mich.  Co.,    140    Mass.    73,    2   N.   E.    785 

106;      Harris   v.    Frank,   52    Miss.  Field   v.   Mills,    33    N.    J.    L.   254 

155;     Hogg  V.  Reynolds,   61  Neb.  McFarlan  v.  Watson,  3  N.  Y.  286 

758,   87   Am.    St.    Rep.    522,   86   N.  Crowe  v.  Riley,  63  Ohio  St.  1,  57 

W.    479;      Dartmouth    College    v.  N.    E.    956;       Kimbriel    v.    Mont- 

Clough,  8  N.  H.  22;    Den  d.  Luns-  gomery,    28    Okla.    743,    115    Pac. 

ford  V.  Alexander,  20  N.  C.  (3  Dev.  1013;     Moline  v.   Portland   Brew- 

&  B.  Law)   166;     Gulf,  C.  &  S.  F.  ing  Co.,  73  Ore.  532,  144  Pac.  572; 

Ry.  Co.  V.  Settegast,  79  Tex.  256,  Harvey  v.  McGrew,  44  Tex.  412. 
15    S.  W.    228;      Pingrcy  v.    Wat-  29.     Derby    v.    Taylor,    1    East, 

kins,  15  Vt.  479;     Hockersmith  v.  503;      Ashley   v.   Young,    79   Miss. 

Sullivan,  71   Wash.   244,   128   Pac.  129,  29  So.  822;     Martin  v.  O'Con- 

222.  .  nor,  43  Barb.   (N.  Y.)   514. 

27.     Fulton    V.    Stuart,    2    Ohio,  30.     Krider    v.    Ramsay,    79    N. 

215,  15  Am.  Dec.  542;     Shannon  v.  C.  354. 
Grindstaff,  11  Wash.  536,  40  Pac.  31.     Post  §  414  note  49. 
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liable  to  the  lessor,  the  making  of  the  sublease  does 
not  affect  any  rights  which  the  lessor  might  otherwise 
have  in  regard  to  the  premises,  as,  for  instance,  that  to 
the  possession  thereof  upon  the  expiration  of  the  term 
named  in  the  head  lease-^^  qy  that  of  entry  for  breach 
of   a   condition    subsequent    contained    in    such   lease/^^ 

A  sublease  does  not,  as  does  an  assignment  con- 
sented to  by  the  lessor,^^  relieve  the  lessee  making  it 
from  liabilities  based  on  privity  of  estate,  since  the 
sublessor  still  remains  the  tenant  of  the  lessor.  Nor 
is  an  assignee  relieved  from  liability  for  subsequent 
breaches  of  covenant  by  the  making  by  him  of  a  sub- 
lease, as  he  is  by  the  making  of  a  reassignment,  since 
he  still  remains  in  privity  with  the  landlord. 

As  a  lessee  is  not  relieved  from  his  contractual  lia- 
bilities by  his  assignment  to  another,  even  though  the 
latter  becomes  also  liable,  so  a  fortiori  he  is  not  re- 
lieved from  such  liabilities  by  the  fact  that  he  makes 
a  sublease.^^  The  continuance  of  the  lessee's  liability 
on  his  covenant  to  pay  rent  is  not  affected  even  by  the 
fact  that  the  sublessee  agrees  to  pay  rent  to  the  original 
landlord. ^^  The  lessee  is,  however,  relieved  from  liabil- 
ity if  the  sublessee  is  substituted  as  tenant  by  a  new 
demise,  effectuating  a  surrender  of  the  former  term.^^ 

§  56.  Running  of  covenants  with  the  land— (a) 
Statutory  provisions.  As  regards  rights  and  liabilities 
arising  from  privity  of  contract,  that  is,  based  on  the 

?>2.     See  Besley  v.  Besley,  9  Ch.  Minn.  313,  20  N.  W.  241;     Eten  v. 

Div.    103;      Clayton   v.    Leech,    41  Luyster,  60  N.  Y.  252;     Cuschner 

Ch.  Div.  103;     Eten  v.  Luyster,  60  v.  Westlake,  43  Wash.  690.  86  Pac. 

N.  Y.  252.  948. 

33.     Hand  v.  Blow  [19011  2  Ch.  34.     Ante  §  54(d)    note  90. 

721;      Brock    v.    Desmond    &    Co.,  35.     Kenyon  v.   Young,   48  Neb. 

154  Ala.  634,  129  Am.  St.  Rep.  71,  890,  67  N.  W.  885. 

45  So.  665;     Frazier  v.  Caruthers,  36.     Bless   v.   Jenkins,    129    Mo. 

44  111.  App.  61;     Miller  v.  Prescott,  647,  31  S.  W.  938. 

163  Mass.  12,  47  Am.  St.  Rep.  434,  37.     See  post,  §  413. 
39  N.  E.  409;     Stees  v.  Kranz,  32 
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contractual  stipulations  contained  in  the  instrument  of 
lease,  while  there  is  reason  for  thinking-  that  even  at 
common  law  the  burden  and  benefit  of  sucli  covenants 
passed  to  an  assignee  of  the  leasehold,^^  the  right  of 
such  assignee,  as  well  as  of  the  transferee  of  the  re- 
version, to  avail  himself  of  such  covenants,  and  his 
subjection  to  the  burden  thereof,  is  ordinarily  re- 
garded as  determined  primarily  by  the  statute  32  Hen. 
8,  c.  34  (A,  D,  154U).  This  statute  was  passed  after 
the  dissolution  of  the  monasteries,  and  the  forfeiture 
of  their  lands,  for  the  purpose  of  enabling  the  crown, 
or  those  to  whom  the  forfeited  lands  were  granted,  to 
enforce  the  covenants  of  the  lessees  of  the  lands.  The 
statute,  however,  was  broader  than  this  in  its  terms, 
and  gave  to  the  lessors,  and  likewise  to  their  assigns, 
the  right  to  enforce  covenants  and  conditions  against 
the  lessee  or  their  assigns,  and  gave  reciprocal  rights 
to  lessees  or  their  assigns  to  enforce  any  covenants 
against  the  lessors  or  their  assigns.  The  statute  thus 
in  effect  declared  that  both  the  benefit  and  the  burden 
of  any  covenants  should  pass  to  the  assigns  of  either  a 
lessor  or  a  lessee. 

In  a  number  of  states  statutes  of  a  somewhat 
similar  character  have  been  adopted"'^  and  in  other 
states  the  English  law  upon  the  subject  may  ordinarily 
be  regarded  as  in  force.*®    Apart  from  statute,  however, 

38.     In    favor    of    such    a   view,  Coombs   [lOOlf  2  Ch.  608. 
are  Fitzh.   Abr.,  Covenant,  pi.  30,  39.     See   1   Tiffany.   Landlord   & 
Bracton's  Note  Book.  804,  and  Bro.  Ten.  §  149,  notes  79-87.      . 
Abr.  Covenant,  pi.  32.     See  1  Tif-  40.     See   Fisher   v.    Deering,   60 
fany.  Landlord  &  Ten.   §   158a(2)  111.  114;     David  Bradley  &  Co.  v. 
note  329.     It  has  accordingly  been  Peabody  Coal  Co.,  99  111.  App.  427; 
said    that    at    common    law    cove-  Outtoun  v.   Dulin,  72  Md.  536,  20 
nants  ran  with  the  land,  meaning  Atl.    134;      Rowland   v.   Coffin,    29 
the    leasehold,    but    not    with    the  Mass.    (12  Pick.)    125;      Patten  v. 
reversion.      See    I    Wms.    Saund.  Deshon,   67   Mass.    (1   Gray)    325; 
241b,  notes  3  and  G  to  Thursby  v.  Streaper  v.  Fisher,  1  Rawie  (Pa.) 
Plant;     1  Smith's  Leading  Cases,  155,  18  Am.  Dec.  604. 
(11th  Ed.)   55,  notes  to  Spencer's  But   see    to    the   contrary    Bald- 
Case.    Manchester  Brewery  Co.  v.  win  v.  Walker,  21  Conn.  168,  181; 
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it  seems  that  the  transfer  of  a  reversion  might  be  con- 
strued as  intended  to  pass  the  right  of  action  for  sub- 
sequent breaches  of  covenants  entered  into  by  the 
lessee,^^  so  as  to  render  applicable  the  doctrine,  not 
api^arently  very  modern,^^  allowing  the  assignee  of  a 
chose  in  action  to  sue  thereon  in  the  name  of  the  as- 
signor,*^ or  so  as  to  bring  the  case  within  one  of  the 
numerous  state  statutes  allowing  such  an  assignee  to 
sue  thereon  in  his  own  name.^* 

A  covenant  of  the  lease,  the  benefit  of  which,  or 
liability  under  which,  passes  to  the  transferee  of  the  re- 
version or  to  an  assignee  of  the  leasehold,  is  said  to 
' '  run  with  the  land. ' ' 

The  statute  of  32  Hen,  8,  c.  34,  applies  in  terms  to 
covenants  in  ''indentures  of  lease"  only,  and  conse- 
quently, in  so  far  as  the  running  of  the  benefit  or  bur- 
den of  a  contractual  stipulation  in  an  instrument  of 
lease  is  dependent  on  that  statute,  it  is  necessary  that 
the  instrument  be  under  seal.'*^  The  question  whether, 
if  the  instrument  is  not  under  seal,  the  benefit  or  bur- 
den of  a  stipulation  therein  will  run  has  been  but 
rarely  referred  to  in  this  country,  but  it  may  be  safely 
assumed  that,  in  some  at  least  of  the  numerous  cases 
in  which  the  benefit  or  burden  was  regarded  as  running, 
the  instrument  was  not  under  the  seal  of  either  party. 
In  states  in  which  the  use  of  a  seal  has  been  dispensed 
with  by  statute,  the  absence  of  a  seal  on  the  instru- 
ment would  no  doubt  be  immaterial. 

Masury  v.  Southworth,  9  Ohio  St.  (Mass.)    371;      Allcock    v.    Moor- 

340;     Taylor  v.  De  Bus,  31  Ohio  house,  9  Q.  B.  Div.  366. 

St.  468,  473.  44.     Masury    v.    Southworth,    9 

41.  See  Rawle,  Covenants  for  Ohio  St.  340;  Smitli  v.  Harrison, 
Title  §  226.  42  Ohio  St.  180. 

42.  See  Pollock,  Contracts  (6th  45.  See  Standen  v.  Christmas, 
Ed.)  204,  and  Appendix  (F).  10   Q.    B.    135;      Bickford   v.    Par- 

43.  See  Thompson  v.  Rose,  8  son,  5  C.  B.  921;  Sheets  v.  Sel- 
Cow.  (N.  Y.)  266;  Hagar  v.  Buck,  den's  Lessee,  2  Wall.  (U.  S.)  177, 
44  Vt.  285,  8  Am.  Rep.  368;  17  L.  Ed.  822;  Kennedy  v.  Owen, 
Bridgham    v.     Tileston,    5    Allen  136    Mass.    199. 
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(b)    Character  of  the  covenant.     By  a  loading 

case,  known  as  Sjioncer's  Casc/*^  certain  limitations 
were  imposed  upon  tlie  passing  of  the  burdens  and 
benefits  of  covenants.  The  most  important  of  these 
limitations  is  to  the  effect  that  the  covenant  will  not  run 
with  the  land  "if  it  be  merely  collateral  to  the  land,  and 
doth  not  touch  or  concern  the  thing  demised,"  that  is, 
the  land.  Generally  speaking,  it  seems,  a  covenant  by 
the  lessor  or  lessee  will  run  as  touching  and  concerning 
the  land  if  it  is  such  as  to  benefit  either  the  landlord 
or  tenant  by  reason  of  his  relation  to  this  particular 
land.  The  cases  do  not,  however,  assert  any  clear  and 
satisfactory  criterion  in  this  regard.'*^^ 

Among  covenants  by  the  lessee  which  have  been  held 
to  touch  or  concern  the  land  are  covenants  to  repair,*'' 
not  to  carry  on  a  particular  trade  on  the  premises,'*^ 
not  to  assign  without  the  assent  of  the  lessor,  assigns 
being  named  in  yie  covenant,*^  to  pay  rent,^*^  to  pay 
taxes,^^  to  relinquish  possession  at  the  end  of  the  term 


.  46.     5  Coke  16,  1  Smith's  Lead- 
ing Cases   (11th  Ed.)   55. 

46a.  As  to  the  proper  criteria 
in  this  regard,  see  article  by  Pro- 
fessor Harry  A.  Bigelow  in  12 
Mich.  Law  Rev.  639. 

47.  Williams  v.  Earle,  L.  R.  3 
Q.  B.  739;  Pollard  v.  Shaaffer,  1 
Ball.  (U.  S.)  210,  1  L.  Ed.  104, 
1  Am.  Dec.  239;  Hayes  v.  New 
York  Gold  Min.  Co.,  2  Colo.  273; 
Gordon  v.  George,  12  Ind.  408; 
Myers  v.  Burns,  33  Barb.  (N.  Y.) 
401,  aff'g  35  N.  Y.  269;  McCardell 
V.  Williams,  19  R.  I.  701,  36  Atl. 
719;  Magoon  v.  Eastman,  86  Vt. 
261,  84  Atl.  869. 

48.  Bishop  V.  St.  Albans  v.  Bat- 
tersby,  3  Q.  B.  Div.  359;  Wert- 
heimer  v.  Wayne,  Circuit  Judge, 
83  Mich.  56,  47  N.  W.  47;  Granite 
Building  Corporation  v.  Greene,  25 


R.  I.  586,  57  Atl.  649. 

49.  Williams  v.  Earle,  L.  R.  3 
Q.  B.  739;  McEacharn  v.  Colton 
[1902]  App.  Cas.  104. 

See  7  Am.  Law  Rev.  261;  28 
Harv.  Law  Rev.  712;  1  Tiffany, 
Landlord  &  Ten.  §  152i. 

50.  Williams  v.  Bosanquet,  1 
Bred.  &  B.  238;  Salisbury  v.  Shir- 
ley, 66  Cal.  223,  5  Pac.  104;  Bald- 
win V.  Walker,  21  Conn.  168;  Al- 
lenspach  v.  Wagner,  9  Colo.  127, 
10  Pac.  802;  Webster  v.  Nichols, 
104  m.  100;  Outtoun  v.  Dulin,  72 
Md.  536,  20  Atl.  134;  Fennell  v. 
Guffey,  139  Pa.  St.  341,  20  Atl. 
1048;  State  v.  Martin,  14  Lea 
(Tenn.)  92,  52  Am.  Rep.  167; 
Magoon  v.  Eastman,  86  Vt.  261,  84 
Atl.  869. 

51.  Salisbury  v.  Shirley,  66  Cal. 
223.   5  Pac.  104;     Peck  v.  Christ- 
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peaceably  or  in  good  repair,^-  to  allow  the  lessor  a 
right  of  passage  tlirough  the  demised  premises,^'  to 
reside  on  the  premises/^^  to  insure,  where  the  j)roceeds 
of  the  insurance,  either  by  statute  or  agreement,  must 
be  laid  out  on  the  land,"*^  and  to  grind  corn  grown  on 
the  premises  at  a  mill  belonging  to  the  owner  of  the 
revei'sion.-^'*'  A  covenant  by  the  lessor  to  I'enew  the 
lease  likewise  runs  witli  tlie  land."^"  As  to  covenants  of 
title  by  the  lessor,  it  has  always  been  held  that,  until 
breach,  the  benefit  of  the  covenant  passes  to  an  as- 
signee of  the  lessee,  this  being  the  same  rule  which  ap- 
plies in  the  case  of  such  covenants  in  a  conveyance  in 
fee,^^^  and  the  burden  likewise  passes  to  the  transferee 
of  the  lessor.^^  Among  covenants  which  have  been  held 
not  to  run  with  the  land  are  covenants  to  pay  a  certain 
sum  to  a  stranger,*'"  and  not  to  maintain  a  competing 


man,  94  lU.  App.  435;  Mason  v. 
Smith,  131  Mass.  510;  Commer- 
cial Building  &  Loan  Ass'n  of 
Richmond,  Virginia  v.  Robinson, 
90  Md.  615,  45  Atl.  449;  Wills  v. 
Summers,  45  Minn.  90,  47  N.  W. 
463;  Fontaine  v.  Schulenberg  & 
Boeckler  Lumber  Co..  109  Mo.  55, 
32  Am.  St.  Rep.  648,  18  S.  W.  1147 
(se7tihle);  West  Virginia  Cent. 
&  P.  R.  Co.  V.  Mclntire,  44  W.  Va. 
210,   28   S.   E.   696. 

52.  Morgan  v.  Hardy,  17  Q.  B 
Div.  770;  Coburn  v.  Goodall,  72 
Cal.  498,  1  Am.  St.  Rep.  75,  14 
Pac.  190;  Peck  v.  Christman,  94 
111.  App.  435;  Lehmaier  v.  Jones, 
100  N.  Y.  App.  Div.  495,  91  N.  Y. 
Supp.  687. 

53.  Cole's  Case,   1   Salk.   196. 

54.  Tatem  v.  Chaplin,  2  H.  Bl. 
133. 

55.  Vernon  v.  Smith,  5  Barn.  & 
Aid.  1;  Thomas'  Adm'rs  v.  Von- 
kapff's  Ex'rs,  6  Gill  &  J.  (Md.) 
372,  381;      Masury  v.  Southworth, 


9  Ohio  St.  340. 

56.  Vyv'Van  v.  Arthur,  1  Barn. 
&  C.  410. 

57.  MuUer  v.  Trafford  [1901]  1 
Ch.  54;  Warner  v.  Cochrane,  63 
C.  C.  A.  207,  128  Fed.  553;  Stan- 
dard Oil  Co.  V.  Slye,  164  Cal.  435, 
129  Pac.  589;  Leiter  v.  Pike,  127 
111.  287,  20  N.  E.  23,  aff'g  26  111. 
App.  530;  Leominster  Gaslight 
Co.  V.  Hillery,  197  Mass.  267,  83 
N.  E.  870;  Leppla  v.  Mackey,  31 
Minn.  75,  16  N.  W.  470;  Blount 
V.  Connolly,  110  Mo.  App.  603,  85 
S.  W.  605:  .Johns  v.  Winters,  251 
Pa.  St.  169.  96  Atl.  130. 

58.  Rawle,  Covenants  (5th 
Ed.)  §  204.  Campbell  v.  Lewis,  3 
Barn.  &  Aid.  392;  Shelton  v.  Cod- 
man    (3  Cush.)   57  Mass.  518. 

59.  Rawle,  Covenants  (5th  Ed.) 
§  313. 

60.  Spencer's  Case,  5  Coke  16, 
Dolph  V.   White,   12   N.  Y.   296. 

Tn  First  Nat.  Bank  of  Albany  v. 
Hazelwood    Co.,    85    Ore.    40.3.    166 


§  56] 


The  Quantum  of  Estates. 


17n 


business  witliin  a  certain  distance  of  llie  premises.*^ 

In  England  a  covenant  giving  to  the  lessee  an  op- 
tion to  purchase  the  land  has  been  held  not  to  run,"- 
but  in  this  country  a  contrary  view  has  obtained."^ 
In  the  case  of  a  lease  of  both  land  and  chattels,  a 
covenant  as  to  the  chattels  does  not  run/'* 

Although  the  character  of  the  covenant  is  such  that 
otherwise  it  would  run,  it  will  not  do  so,  it  seems,  if 
an  intention  to  the  contrary  appears."^  But  the  fact 
that  an  intention  appears  that  the  covenant  shall  run 
will  not  make  it  run  if  it  is  of  such  a  character  as  not  to 
touch  and  concern  the  land/^ 

(c)    Character  of  the  transfer.    By  the  Enolish 

cases,  one  can  be  held,  as  an  assignee  of  the  leasehold, 
on  the  covenants  of  the  lease,  only  in  case  there  is  n 
legal  assignment  to  him,  the  fact  that  he  has  acquired 


Pac.  955,  a  covenant,  in  the  lease 
of  a  creamery,  to  keep  up  the 
milk  routes,  was  held  not  to  run, 
while  a  covenant  to  run  the  cream- 
ery as  an  independent  creamery 
was  held  to  run. 

61.  Thomas  v.  Hayward  L.  R. 
4.  Exch.  311;  And  see  Taylor  v. 
Owen,  2  Blackf.  (Ind.)  301,  20 
Am.  Dec.  115;  Hebert  v.  Dupa- 
ty,  42  La.  Ann.  343,  7  So.  580; 
But  Norman  v.  Wells,  17  Wend. 
(N.  Y.)  136,  is  contra.  And  com- 
pare post  §  392,  note  38. 

62.  Woodall  v.  Clifton  [1905 J 
2  Ch.  257. 

63.  Prout  V.  Roby,  15  Wall.  (U. 
S.)  471,  21  L.  E.  58  {semble); 
Dietz  V.  Mission  Transfer  Co.,  95 
Cal.  92,  30  Pac.  380  (semble); 
Robinson  v.  Perry,  21  Ga.  183, 
68  Am.  Dec.  455:  Page  v. 
Hughes  (2  B.  Mon.)  41  Ky.  445; 
Peters  v.  Stone,  193  Mass.  179,  79 
N.  E.   336;     Lazarus  v.  Heilman, 


11  Abb.  N.  C.  (N.  Y.)  93;  Hagar 
v.  Buck,  44  Vt.  285,  8  Am.  Rep. 
368. 

64.  Spencer's  Case,  5  Coke  16; 
1  Smith's  Leading  Cases  (11th 
Ed.)  55;  Allen  v.  Culver,  3  Denio 
(N.  Y.)  284;  Smith  v.  Kellogg. 
46  Vt.  560. 

65.  Kemp  v.  Bird,  5  Ch.  Div. 
549,  974;  Myers  v.  J.  J.  Stone  & 
Son,  128  Iowa  10,  111  Am.  St.  Rep. 
180,  5  Ann.  Cas.  912.  102  N.  W. 
507;  Thruston  v.  Minke.  32  Md. 
487;  Masury  v.  Southworth.  9 
Ohio  St.  340. 

66.  Spencer's  Case.  5  Coke,  16. 
Mayor  of  Congleton  v.  Pattison,  10 
East.  130;  Gibson  v.  Holden,  115 
111.  199.  56  Am.  Rep.  146,  3  N.  E. 
282;  Conover  v.  Smith,  17  N.  J. 
Eq.  51,  86  Am.  Dec.  247;  Wilmurt 
v.  McGrane,  16  N.  Y.  App.  Div. 
412,  45  N.  Y.  Supp.  32;  Masury 
v.  Southworth,  9  Ohio  St.  340 
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an  equitable  interest,  as  by  a  contract  for  the  sale  of 
the  leasehold,  being  insufficient  for  this  purpose,*'''  In 
two  or  three  jurisdictions  in  this  country,  on  the  other 
hand,  an  equitable  assignee  has  been  regarded  as  liable 
on  the  covenants^'^ 

Occasionally  the  view  appears  to  have  been  asserted 
that  one  may  be  held  liable  as  assignee  merely  because 
in  possession  of  the  premises,  although  shown  to  be 
neither  a  legal  or  equitable  assignee,^^  a  view  which  is 
difficult  to  comprehend.'^ ^  In  a  few  cases  one  who  en- 
tered into  possession  under  an  assignment  which  was 
invalid  because  not  in  writing  has  been  held  liable,'''^ 
on  the  theory,  apparently,  that  he  is,  by  force  of  the 
doctrine  of  part  performance,  entitled  to  a  legal  as- 
signment and  is  consequently  an  equitable  assignee, 
a  by  no  means  satisfactory  conclusions^ 

(d)     Assignee's   entry    unnecessary.      At    one 


time  it  was  held  in  England  that  the  assignee  was  not 

67.  Walters  v.  Northern  Coal  better  v.  Pewtherer,  61  Ore.  168, 
Min.  Co.,  5  De  Gex,  M.  &  G.  629;  Ann.  Cas.  1914B,  464,  121  Pac. 
Ramage  v.  Womack    [1900],   1   Q  799. 

B.  116.  70.     See  Camp  v.  Scott,  47  Conn. 

68.  Fontaine  v.  Schulenburg  &  366,  377;  Chicago  Attachment  Co. 
Boeckler  Lumber  Co.,  109  Mo.  55,  v.  Davis  Sewing  Mach.  Co.,  142 
32  Am.  St.  Rep.  648,  18  S.  W.  1147  111.  171,  15  L.  R.  A.  754,  31  N.  E. 
(Semble);  Mason  v.  Breslin,  9  438;  Haley  v.  Boston  Belting  Co., 
Abb.  Pr.  (N.  S.)  427;  Carter  v.  140  Mass.  73,  2  N.  E.  785,  Quacken- 
Hammett,  12  Barb.  (N.  Y.)  253,  bos  v.  Clarke,  12  Wend.  (N.  Y.) 
18  Barb.  608;     Berry  v.  McMuUen,  555. 

17  Serg.  &  R.  84;  Wickersham  v.  71.     Baker  v.  J.  Maier  &  Zobel- 

Irwin,  14  Pa.  108.   That  a  legal  as-  ein  Brewery,  140  Cal.  530,  74  Pac. 

signment  is  necessary  see  Mayhew  22;   Dewey  v.  Payne,  19  Neb.  540, 

V.    Hardesty,    8    Md.    479;        Mer-  26  N.  W.  248;  Carter  v.  Hammett, 

chants'    Ins.    Co.    v.    Mazange,    22  12  Barb.  (N.  Y.)  253,  18  Barb.  608; 

Ala.  168.  Edwards  v.  Spalding,  20  Mont.  54, 

69.  See    Frank    v.     New     York  49    Pac.    443;     Tyler    Commercial 
L.  E.  &  W.  R.  Co.,  122  N.  Y.  197,  College  v.  Stapleton,  33  Okla.  305,' 
215,  25  N.  E.  332;  Noble  v.  Thray-  42  L.  R.  A.  (N.  S.)  162,  Ann.  Cas. 
er,  19  App.  Div.  446,  46  N.  Y.  Supp.  1916E,  837,  125  Pac.  443. 

302;    Hatch   v.   Van    Dervoort,    54  72.     Ante  §  54(b)  note  82-83. 

N.  J.  Eq.  511,  34  Atl.  938;    Lead- 
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liable  on  the  covenants  until  he  actually  entered,'''  and 
this  view  has  occasionally  been  taken  in  this  country/^ 
But  it  has  been  repudiated  in  most  jurisdictions,  the 
legal  assignee  being  regarded  as  liable  though  he  never- 
takes  possessions^  tie  must,  however,  accept  the  as- 
signment in  order  to  be  thus  liable  on  covenants,^ ^  or, 
as  it  may  be  otherwise  expressed,  he  may,  unless  he  has 
manifested  his  acceptance,  repudiate  the  assignment  in 
order  to  avoid  liabilityJ"^  A  burdensome  leasehold  can- 
not, it  is  evident,  be  cast  upon  a  man  against  his  will. 

(e)    Partial  transfer.    As  before  stated,  a  sub- 


lessee of  the  tenant  is  not  in  privity  of  estate  or  of  con- 
tract with  the  original  lessor,  and  consequently  neither 
the  benefit  nor  the  burden  of  covenants  in  the  original 
lease  run  to  him.'^^ 

The  creation  of  a  less  interest  out  of  the  reversion 
by  the  owner  thereof,  by  the  making  of  a  concurrent 


73.  Eaton  v.  Jaques,  2  Doug. 
455. 

74.  Damainville  v.  Maun,  32  N. 
Y.  197,  88  Am.  Dec.  324;  McLean 
V.  Caldwell,  107  Tenn.  138,  64  S. 
W.  16;  Snowden  v.  Memphis  Park 
Ass'n,  75  Tenn.  (7  Lea)  225.  La- 
Dow  V.  Arnold,  14  Wis.  458;  It 
is  so  assumed  apparently  in 
Landt  v.  McCullough,  218  111.  607, 
75  N.  E.  1069. 

75.  Williams  v.  Bosanquet,  1 
Brod.  &  B.  238;  Bonetti  v.  TVeat, 
91  Cal.  223,  14  L.  R.  A.  151,  27 
Pac.  612;  Benedict  v.  Everard,  73 
Conn.  157,  46  Atl.  870;  Babcock  v. 
Scoville,  56  111.  461;  Trabue  v.  Mc- 
Adams,  8  Bush  (Ky.)  74;  May- 
hew  V.  Hardesty,  8  Md.  479;  Smith 
V.  Brinker  &  Rippey,  17  Mo.  148, 
57  Am.  Dec.  2G5;  St.  Louis  Pub- 
lic Schools  V.  Boatmen's  Ins.  & 
Trust  Co.,  5  Mo.  App.  91;  Whit- 
comb   V.    Starkey,    63    N.    H.    607, 


4  Atl.  793;  Moline  v.  Portland 
Brewing  Co.,  73  Ore.  532,  144  Pac. 
572;  Fennell  v.  Guffey,  155  Pa. 
38,  25  Atl.  785;  University  of  Ver- 
mont V.  Joslyn,  21  Vt.  52. 

76.  Macfarland  v.  Heim.  127 
Mo.  327,  48  Am.  St.  Rep.  629,  29 
S.  W.  1030;  Frye  v.  Hill,  14  Wash. 
S3,  43  Pac.  1097;  Moore  v.  Chase, 
26  Misc.  9,  55  N.  Y.  Supp.  621 
(dictum).  And  this  rule  applies, 
it  has  been  decided,  in  favor  of 
the  legatee  of  a  leasehold.  Whit 
comb  V.  Starkey,  63  N.  H.  607,  4 
Atl.  793. 

77.  See  Hannen  v.  Ewalt,  IS 
Pa.  9.  This  mode  of  expression 
would  be  more  correct  in  any  ju- 
risdictions in  which  a  conveyance 
is  regarded  as  valid,  without  ac- 
ceptance, until  repudiated  by  the 
grantee.     See  post,  §  463. 

78.  Ante  §   55(b). 
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lease,"''  stands,  however,  on  an  entirely  different  footing 
from  the  making  of  a  sublease  by  the  tenant,  it  in- 
volving to  that  extent  a  transfer  of  the  reversion  and  in 
such  case  the  covenants  run  to  the  second  lessee,^*'  and 
they  likewise  run  when  either  the  lessor  or  lessee,  in- 
stead of  transferring  his  interest  in  the  entire  premises, 
transfers  it  in  a  part  thereof  only,^^  or  transfers  merely 
an  undivided  interest.^^ 

(f)  Covenants  as  to  things  not  in  esse.  Spen- 
cer's Case,  besides  asserting  the  requirement  that  a 
covenant,  in  order  to  run  with  the  land,  must  touch  or 
concern  the  land,  also  asserted  the  requirement  that, 
even  though  the  covenant  does  touch  or  concern  the 
land,  if  it  concerns  likewise  a  thing  which  is  not  in  esse 
at  the  time  of  the  demise,  but  which  is  to  be  built  or 
created  thereafter,  the  covenant  will  not  bind  assigns 
unless  they  are  expressly  mentioned.  So,  in  that  case, 
it  was  decided  that  a  covenant  by  the  lessee  to  build 
a  wall  on  the  premises  did  not  bind  his  assigns  because 
he  covenanted  only  for  himself,  his  executors  and  ad- 
ministrators, without  including  assigns.  This  distinc- 
tion between  covenants  as  to  things  m  esse  and  those  as 
to  things  not  in  esse,  with  its  requirement  of  the  men- 
tion of  assigns  in  the  latter  case,  while  it  has  been 
occasionally  repudiated^^  or  ignored,^*  has  been  generally 

79.  Ante   §   53(c).  32   N.    Y.    197,    88    Am.   Dec.    324; 

80.  Co.  Litt.  215a;  Attoe  v.  As  to  the  extent  of  the  liabiUty 
Hemmings,  2  Bulst.  281;  Burton  of  the  assignee  of  a  partial  in- 
V.  Barclay,  7  Bing.  745.  terest,  see  1  Tiffany,  Landlord   & 

81.  Ards  V.  Watkin,  Cro.  Eliz.  Ten.  §  158a  (2)    (m). 

637,   651;    Twynam  v.   Pickard,   2  83.     Frederick    v.    Callahan,    40 

Barn.  &  Aid.  105;   Leiter  v.  Pike,  Iowa,  311;  Masury  v.  Southworth' 

127  111.  287,  20  N.  E.  23;   Ellis  v.  9  Ohio  St.  340;  Ecke  v.  Fetzer,  65 

Bradbury,  75  Cal.  234,  17  Pac.  3;  Wis.  55,  26  N.  W.  266;    Purvis  v. 

Harris    v.    Frank    &    Reinach,    52  Shuman,   273  111.   286,    112,  N.   E. 

Miss.  155;  Cox  V.  Fenwick,  4  Bibb.  679     (semble);      See    MinshuU    v. 

(Ky.)    538.  Oakes,  2  Hurl.  &  N.  793,  per  Pol- 

82.  Roberts  v.   Holland    [1893]  lock,  C.  B. 

1  Q.  B.  665;   Babcock  v.  Scoville,  84.     Ambrose  v.  Eraser,  12  Ont. 

56  111.  461;   Damalnville  v.  Mann,      459,  14  Ont.  551;  Stockett  v.  How- 
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adhered  to.*'^ 

(g)  Breaches  prior  to  transfer.  Tlie  trans- 
feree is  not  entitled  to  recover  I'oi  breaches  which  oc- 
curred before  the  transfer,^^  unless  an  intention  appears 
to  include  in  the  transfer  tlic  right  of  action  on  account 
of  such  breach.-^'^  A  transferee  is,  niorever,  not  liable 
on  account  of  a  breach  which  occuned  before  th<^  trans- 
fer, except  in  so  far  as  su<'li  breach  may  be  continuous 
in   its   nature,'-'*   or   unless    he   assumes    such    liability.^'"* 

(h)  Reassignment.  The  liability  of  the  as- 
signee of  the  leasehold  on  the  covenants  entered  into 
by  the  lessee,  though  based  primarily  on  ''privity  of 
contract,"  as  existing  only  by  reason  of  such  covenants, 
is  also,  in  a  sense,  based  on  privity  of  estate,  as  being 
imposed  on  him  by  reason  of  his  ownership  of  the  lease- 


ard,  34  Md.  121;  Bailie  v.  Rodway, 
27  Wis.  172. 

85.  Doughty  v.  Bowman,  11  Q 
B.  444;  Grey  v.  Cuthbertson,  4 
Doug.  351,  2  Chit.  482;  Etowah 
Min.  Co.  V.  Wills  Valley  Min.  & 
Mfg.  Co.,  121  Ala.  672,  25  So.  720; 
Bailey  v.  Richardson,  66  Cal.  416, 
5  Pac.  910;  Hansen  v.  Meyer,  81 
ni.  321,  25  Am.  Rep.  282;  Coffin 
V.  Talman,  8  N.  Y.  465;  Fisher's 
Ex'rs  V.  Lewis,  1  Clark  (Pa.)  422; 
Bream  v.  Dickerson,  21  Tenn.  (2 
Humph)   126. 

In  Peters  v.  Stone,  19S  Mass. 
179,  79  N.  E.  336;  Masury  v.  South- 
worth,  9  Ohio  St.  340;  Sexauer  v. 
Wilson,  136  Iowa  357,  14  L.  R.  A. 
(N.  S.)  185,  15  Ann.  Cas.  54,  113 
N.  W.  941;  the  requirement  was 
apparently  regarded  as  applicable 
only  in  so  far  as  an  intention  to 
bind  assigns  did  not  otherwise  ap- 
pear. 

86.  Lewes  v.  Ridge,  Cro.  Ellz 
803;     Cohen  v.  Tannar  [1900]  2  Q 


B.  609;  Roberts  v.  Lehl,  27  Colo. 
App.  351,  149  Pac.  851;  Gerzebek 
V.  Lord,  33  N.  .1.  L.  240;  Coffin 
Talman,  8  N.  Y.  465;  Shelby  v. 
Hearne,   14   Tenn.    (b   Yerg.)    512. 

87.  See  Indianapolis  Natural 
Gas  Co.  V.  Pierce,  25  Ind.  App.  ll«, 
56  N.  E.  137:  Outtoun  v.  Dulin,  72 
Md.  536,  20  Atl.  134. 

88.  St.  Saviour's  Church  ?. 
Smith,  3  Burrow,  1271;  Wilcox  T. 
Kehoe,  124  Ga.  484,  4  L.  R.  A. 
(N.  S.)  466,  4  Ann.  Cas.  437.  52 
S.  E.  896;  Gerzebek  v.  Lord,  33 
N.  J.  L.  240;  Astor  v.  Hoyt,  5 
Wend.  (N.  Y.)  603,  618;  Mirick  v. 
Bashford.  38   Barb.    (N.  Y.)    191. 

89.  See  Rawlings  v.  Duvall.  4 
Har.  &  McH.  (Md.)  1;  Fontaine 
V.  Schulenburg  &  Boeckler  Lumber 
Co.,  109  Mo.  55,  32  Am.  St.  Rep. 
648,  18  S.  W.  1147;  Woodland  Oil 
Co.  V.  Crawford.  55  Ohio  St.  161, 
34  L.  R.  A.  02;  44  N.  E.  1093; 
Farmers'  Bank  v.  Mutual  Assur. 
Soc.  4  Leigh  (Va.)   69. 
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hold."*^  Consequently,  sucli  liability  endures  only  so  long 
as  this  privity  continues,  and  it  comes  to  an  end  Avhen 
the  privity  is  ended  by  the  assignment  of  the  leasehold 
interest  of  the  assignee  to  another,  a  ''reassignment" 
by  him,  as  it  is  frequently  expressed.^^  The  effect  thus 
given  to  a  reassignment  by  the  assignee  is  not  changed 
by  the  fact  that  it  is  made  for  the  purpose  of  freeing 
him  from  liability,  or  that  it  is  made  with  knowledge  on 
his  part  that  his  assignee  is  entirely  insolvent,  a  mere 
beggar  in  fact,  or  is  otherwise  unable  to  perform  the 
covenants  of  the  lease.^^  But  if  the  reassignment  by  the 
assignee  is  merely  colorable,  as  being  made  to  one  who 
is  to  hold  in  behalf  of  the  assignor  and  subject  to  his 
control,  equity  will  relieve  in  favor  of  the  landlord.^^ 


90.  That  his  liability  is  based 
on  privity  of  estate,  see  Barker  v. 
Darner,  Carth.  182;  Stevenson  v. 
Lambard,  2  East,  575;  Copeland 
V.  Stephens,  1  Barn.  &  Aid.  593, 
607;,  Paul  v.  Nurse,  8  Barn.  &  C. 
486;  Salisbury  v.  Shirley,  66  Cal. 
223,  5  Pac.  104;  Hintze  v.  Thomas, 
7  Md.  346;  Consolidated  Coal  Co. 
V.  Peers,  166  ,111.  361,  38  L.  R.  A. 
624,  46  N.  E.  1105;  Bowdre  v. 
Hampton,  6  Rich.  Law  (S.  C.)  208. 

91.  Pitcher  v.  Tovey,  1  Salk. 
81;  Paul  V.  Nurse,  8  Barn.  &  C. 
486;  Johnson  v.  Sherman,  15  Cal. 
287,  76  Am.  Dec.  481;  Consolidated 
Coal  Co.  v.  Peers,  166  111.  361,  38 
L.  R.  A.  624,  46  N.  E.  1105;  Trabue 
V.  McAdams,  71  Ky.  (8  Bush)  78; 
Consumers'  Ice  Co.  v.  Bixler,  84 
Md.  437,  35  Atl.  1086;  Bell  v. 
American  Protective  League,  163 
Mass.  558,  47  Am.  St.  Rep.  481, 
40  N.  E.  857;  Meyer  v.  Alliance 
Inv.  Co.,  86  N.  J.  L.  694,  92  Atl. 
1086,  aff'g  84  N.  J.  L.  450,  87  Atl. 
476;  Durand  v.  Curtis,  57  N.  Y. 
7;   TVler  Commercial    College    v. 


Stapleton,  33  Okla.  305,  42  L.  R. 
A.  (N.  S.)  162  Ann.  Cas.  1916E, 
837,  125  Pac.  443;  Washington 
Natural  Gas  Co.  v.  Johnson, 
123  Pa.  576,  10  Am.  St.  Rep.  553, 
16  Atl.  799;  State  v.  Martin,  82 
Tenn.  (14  Lea)  92,  52  Am.  Rep. 
167. 

92.  Taylor  v.  Shum,  1  Bos.  & 
P.  21;  Valiant  V.  Dodomede,  2  Atk. 
546;  Lekeux  v.  Nash,  2  Strange, 
1221;  Barnfather  v.  Jordan,  2 
Doug.  452;  Johnson  v.  Sherman, 
15  Cal.  287,  76  Am.  Dec.  481;  John- 
ston v.  Bates,  48  N.  Y.  Super.  Ct. 
(16  Jones  &  S.)  180;  Goss  v. 
Woodland  Fire  Brick  Co.,  4  Pa. 
Super.    Ct.   167. 

93.  McBee  v.  Sampson,  66  Fed. 
416;  Philpot  v.  Hoare,  2  Atk.  219, 
Amb.  485.  See  Hopkinson  v.  Lov- 
ering,  11  Q.  B.  Div.  97;  Hartman 
v.  Thompson,  104  Md.  389,  118  Am. 
St.  Rep.  422,  65  Atl.  117;  In  2 
Piatt,  Leases,  417,  it  is  stated  that 
the  landlord  may,  even  at  law,  as- 
sert the  merely  colorable  charac- 
ter of  the  assignment. 


§  57]  The  Quantum  of  Estates.  185 
(i)    Running  of  covenant  on  death.     On  the 


death  of  the  landlord  or  tenant,  the  benefit  or  burden  of 
a  covenant,  if  it  touches  or  concerns  the  land,  will 
ordinarily  pass.  For  instance,  the  landlord's  devisee''* 
or  heir^^  is  entitled  to  enforce  a  covenant  as  regards 
breaches  occurring  after  the  landlord's  death,  and  he 
is,  as  owner  of  the  reversion,  liable  for  breaches  of  the 
lessor's  covenants  occurring  after  the  decedent's  death.'-*" 
Likewise,  the  personal  representative  of  a  deceased  ten- 
ant, provided  he  takes  possession  of  the  premises,"^  is 
liable,  like  any  other  assignee,  for  breaches  of  the  les- 
see's covenants  occurring  during  his  time^^  and  before 
he  assigns  over  to  another.**^ 

§  57.  Estoppel  to  deny  landlord's  title —  (a)  Gen- 
eral considerations.  It  has  been  asserted,  in  an  enor- 
mous number  of  cases,  that  a  tenant  is  estopped  to 
deny  his  landlord's  title.  Conceding  that  otherwise  the 
rule  of  estoppel  thus  stated  in  correct,  it  would  be  more 
accurately  expressed  by  saying  that  a  tenant  is  es- 
topped as  against  the  landlord  to  deny  the  lessor's  title. 
That  is,  the  question  in  any  particular  case  is  as  to 
the  right  of  the  tenant  to  question  the  title  of  the  lessor 
at  the  time  of  the  lease,  and  the  question  of  his  right 
to  deny  the  landlord's  title  is  involved  only  because  it 
is  the  lessor's  title.  Consequently  the  tenant  is  not 
precluded  from  showing  that  the  person  asserting  a 
claim  against  him  has  transferred  the   reversion  to   a 

94.  Sampson     v.     Easterby,     9       N.  E.   966.    (scmhle). 

Barn.  &  C.  505;  Roe  d.  Baneford  V.  97.     Wollaston    v.    Hakewill,     3 

Hayley,  12  East,  464.  Man.  &  G.  297;  Howard  v.  Heiner- 

95.  King  V.  Jones,  5  Taunt.  418;       schit,  16  Hun    (N.  Y.)  177. 

See  Prout  v.  Roby,  15  Wall.    (U.  98.     Tilney     v.     Norris,     1     Ld. 

S.)   471;  21  L.  Ed.  58;  Hendrix  v.  Raym.   553;      In   re  GaUoway,   21 

Dickson,  69  Mo.  App.  197.  Wend.    (N.    Y.)    32,    34   Am.    Dec. 

96.  Derisley     v.     Custance,     4  209;    Becker  v.  Walworth,  45  Ohio. 
Term  R.  75;  Morse  v.  Aldrich,  36  St.  1G9,  12  N.  E.  1. 

Mass.  (19  Pick.)  449,  31  Am.  Dec.  99.     Taylor  v.   Shum,  1  Bos.   & 

150;    Chamberlain  v.  Dunlop,   126       p.  21. 
N.  Y.  45,  22  JiKn.  St.  Rep.  807,  26 
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third  person^  or  to  himself.-    And  he  may,  it  is  obvious, 
show  that  such  person  never  had  the  reversion.^ 

(b)    In  particular  actions.    In  spite  of  the  fre- 


quent reiteration  of  the  statement  that  a  tenant  is  es- 
topped to  deny  the  landlord's  title,  there  is  some  room 
for  question  whether  there  is  properly  any  universal  rule 
to  that  effect.  While  in  most  actions  a  tenant  is  pre- 
cluded from  denying  the  validity  of  the  lessor's  title 
at  the  time  of  making  the  lease,  such  preclusion  ap- 
pears to  have  arisen  from  different  considerations  in 
different  classes  of  proceedings.  And  some  classes  of 
proceedings  can  be  named  in  which  the  tenant  is  not 
properly  so  precluded.  The  various  classes  of  proceed- 
ings will  be  considered  separately  in  this  connection. 

In  an  action  of  ejectment  by  the  landlord  against 
his  tenant,  either  at  the  expiration  of  his  tenancy  or  in 


1.  Doe  d.  Marriott  v.  Edwards, 
5  Barn.  &  Adol.  1065;  Winn  v. 
Strickland,  34  Fla.  610,  16  So.  606; 
St.  John  V.  Quitzow,  72  111.  334; 
Gregory's  Heirs  v.  Crab's  Heir's 
2  B.  Mon.  (Ky.)  234;  McGuffie 
V.  Carter,  42  Mich.  497,  4  N.  W. 
211;  Pentz  v.  Kuester,  41  Mo.  447; 
Allen  V.  Hall,  66  Neb.  84.  92  N. 
W.  171;  Hoag  v.  Hoag,  35  N.  Y. 
469;  West  Shore  Mills  Co.  v.  Ed- 
wards 24  Ore.  475,  33  Pac.  987; 
Sparks  v.  Walton,  4  Phila.  (Pa.) 
72;  Chase  v.  Dearborn,  21  Wis. 
57. 

So  the  tenant  may  show  that 
the  reversion  has  passed  by  ju- 
dicial process  or  decree  from  the 
person  claiming  as  landlord.  Ran- 
dolph V.  Carlton,  8  Ala.  606;  Cor- 
rigan  v.  City  of  Chicago,  144  111. 
537,  21  L.  R.  A.  212,  33  N.  E.  746; 
Casey  v.  Gregory,  13  B.  Mon. 
(Ky.)  505,  56  Am.  Dec.  581;  Keys 
V.  Forrest,  90  Md.  132,  45  Atl.  22; 


Sherman  v.  Spalding,  126  Mich. 
561,  85  N.  W.  1129;  Gunn  v.  Sin- 
clair, 52  Mo.  327;  Rhyne  v.  Gue- 
vara, 67  Miss.  139,  6  So.  736;  Lan- 
cashire V.  Mason,  75  N.  C.  455. 

2.  Pickett  V.  Ferguson,  45  Ark. 
177,  55  Am.  Rep.  545;  Tewkesbury 
V.  Magraff,  33  Cal.  237;  Hardin  v. 
Forsythe,  99  111.  312;  Smith  v. 
Scanlan,  106  Ky.  572,  51  S.  W.  132; 
Silvey  v.  Summer,  61  Mo.  253; 
Shields  v.  Lozear,  34  N.  J.  L.  496; 
Elliott  V.  Smith,  23  Pa.  131;  Wade 
V.  South  Penn  Oil  Co.  45  W.  Va. 
380,   32   S.   E.   169. 

3.  Doe  d.  Plevin  v.  Brown,  7 
Adol.  &  E.  447;  Tewkesbury  v. 
Magraff,  33  Cal.  237;  Pickett  v. 
Breckenridge,  22  Pick.  (Mass.) 
297,  33  Am.  Dec.  745;  Hilbourn  v. 
Fogg,  99  Mass.  11;  Funk's  Lessee 
V.  Kincaid,  5  Md.  404;  Walke?-  v. 
Fisher,  117  Mich.  72,  75  N.  W.  144; 
GiUett  V.  Mathews,  45  Mo.  307; 
Despard   v.    Walbrid|(2,    15    N.    Y. 
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the  enforcement  of  a  condition  of  re-entry,  tlie  tenant 
cannot,  it  has  been  frequently  decided,  set  up  defects 
in  the  landlord's  title,  as  a  defense,  the  courts  ordinarily 
referring  to  this  as  one  a])plication  of  a  general  rule  of 
estoppel  upon  the  tenant.^  And  the  tenant  is  likewise 
])recluded,  in  a  summary  ]irocceding  by  the  landlord, 
from  asserting  an  outstanding  paramount  title.''  The 
inal)i]ity  of  the  tenant  in  this  regard,  as  against  the 
landlord's  claim  of  possession,  is  not  inai)tly  referred  to 
as  a  case  of  estoppel.  One  who  acquires  possession  from 
another  for  a  limited  time  only,  or  with  a  right  of 
re-entry  in  such  other,  may  properly  be  regarded  as 
admitting  the  latter 's  right  to  possession  at  the  end 
of  such  time  or  on  breach  of  the  specified  condition, 
and  as  in  effect  acquiring  possession  bj^  force  of  such 
lacit  admission.  Were  the  rule  otherwise,  one  could 
never  lease  land  to  another  except  at  the  risk  of  losing 
his  reversionary  estate  by  reason  of  the  lessee's  dis- 
covery of  a  superior  title  in  a  third  person. 

?.74;    Bergman  v.   Roberts,   61   Pa.  Law   (S.  C.)   353;    Tyler  v.  Davis, 

497.  61  Tex.   674. 

4.     Doe  d.  Knight  v.  Smythc,  4  5.     Anderson    v.    Anderson,    104 

Maule  &  S.  347;    Peyton  v.  Stith,  Ala.  428,  16  So.  14;     Washington 

30  U.  S.    (5  Pet.)    485;   Shelton  v.  v.  Moore,  84  Ark.  220,  120  Am.  St. 

Eslava,    6   Ala.    230,   31   Am.    Dec.  Rep.  29,  105  S.  W.  253;     Peterson 

677;   Burgess  v.  Rice,  74  Cal.  590,  v.    Kinkead,   92   Cal.   372,   28   Pac. 

16  Pac.  496;  Thomas  v.  Young.  79  568;     Houck  v.  Williams,  34  Colo. 

Conn.  493,  65  Atl.  955;  Milhollin  V.  1:18,    81     Pac.     800;       McLean     v. 

Jones,   7   Ind.   715;    Longfellow   v.  Spratt,  20  Fla.   515;      Grizzard  v. 

Longfellow,  61  Me.  590;   Griffin  v.  Roberts,  110  Ga.  41,  35  S.  E.  291; 

Sheffield,  38  Miss.  359,  77  Am.  Dec.  Knefel  v.  Daly,  91  111.  App.  321; 

646;    Hamill  v.   Jalonick,   3   Okla.  Chambers  v.  Irish,  132  Iowa,  319, 

223,  41  Pac.  139;  Cooper  v.  Smith.  109  N.  W.  787;     Fry  v.  Roman,  67 

8  Watts   (Pa.)   536;   Wood  v.  Tur-  Kan.  531.  73  Pac.  61;     Granger  v. 

ner,    27    Tenn.    (8    Humph.)    685;  Parker,  137  Mass.  228;     Newman 

Casey  v.  Hanrick,  69  Tex.  44,  6  S.  v.  Mackin,  21  I\Iiss.   (13  Smedes  & 

W.  405:  Barton  v.  Learned.  26  Vt.  M.)     383;      People    v.    Kelsey.    14 

192.  Abb.  Pr.  (N.  Y.)  372,  38  Barb.  269; 

TTie   rule   of    estoppel    has    al.«o  Hoffman    v.   Clark,    63    Mich.    175, 

been    applied    in    trespass    to    try  29  N.  W.  695;      Pentz  v.  Kuester, 

title.     Thomson  v.  Peake,  7  Rich.  41  Mo.  417;     Gies  v.  Storz  Brew- 
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In  an  action  to  recover  rent,  the  defense  that  there 
is  an  outstanding  title  superior  to  that  of  the  lessor  has 
been  frequently  decided  to  be  inadmissible,  the  courts 
ordinarily  stating  this  as  merely  one  application  of  the 
asserted  rule  that  the  tenant  is  estopped  to  deny  his 
landlord's  title.*'  But  while,  as  observed .  above,  the 
preclusion  of  the  tenant  to  deny  his  landlord's  title  in 
an  action  of  ejectment  is  properly  termed  ''estopjiel," 
it  is  difficult  to  see  the  applicability  of  such  a  term  in 
connection  with  an  action  for  rent.  The  reason  that 
the  lessee,  or  the  latter 's  assignee,  cannot  attack  the 
landlord's  title  in  an  action  for  rent  is,  it  is  submitt(3d, 
merely  that  the  law  does  not  recognize  a  lack  of  title  in 
the  lessor,  not  resulting  in  any  interference  with  posses- 
sion under  the  lease,  as  a  ground  for  the  repudiation 
of  the  tenant's  obligation.  As  stated  in  a  Tennessee 
case,'^  the  question  of  title  "is  not  relevant."  If  this 
exclusion  of  an  inadmissible  defense  to  an  action  for 
rent  is  to  be  expressed  in  terms  of  estoppel,  so  might, 
it  seems,  any  inadmissible  defense  to  an  action  to  en- 
force any  obligation.* 

ing   Co.,   75   Neb.    698,   106   N.  W.  v.  Hall,  64  Neb.  256,  89  N.  W.  803; 

775;      Heyer   v.   Beatty,   76   N.    C.  Hatch    v.    Bullock,    57    N.    H.    15; 

28;     Emerick  v.  Travener,  9  Gratt.  Prevot  v.  Lawrence,  51  N.  Y.  219; 

(Va.)  220,  53  Am.  Dec.  217;     First  Hamer  v.  McCall,   121   N.   C.   196, 

English      Evangelical      Lutheran  28   S.   E.   297;      Nearing  v.    Coop, 

Church  of  Wheeling  v.  Arkle,   49  6  N.  D.  345,  70  N.  W.  1044;    How- 

W.  Va.  92,  38  S.  E.  486.  ard  v.  Murphy,  23  Pa.  173;     Wil- 

6.     Cook  V.  Whellock,  24   Q.  B.  liams  v.  Wait,  2  S.  D.  210,  39  Am. 

Div.    658;      Perkins    v.    Governor,  St.  Rep.  768,  49  N.  W.  209;    Lyles 

Minor  (Ala.)   352;     Nolen  v.  Roy-  v.  Murphy,  38  Tex.  75;     Tryon  v. 

ston,  36  Ark.  561;     Lataillarde  v.  Davis,  8  Wash.  106,  35  Pac.  598. 

Santa  Barbara  Gas  Co.,  58  Cal.  4;  7.     Long  v.  Douglass,  59  Tenn. 

Lyon  V.   Washburn,   3    Colo.    201;  (12  Heisk.)   147. 

Palmer    v.    Melson,    76    Ga.    803;  8.     The  statement  made  by  Lit- 

Mackin  v.  Haven,  187  111.  480,  58  tleton  and   Coke   that,  unless   the 

N.   E.  448;      Longfellow   v.   Long-  lease   is   made    by    indenture,    the 

fellow,    54    Me.    240;       Stagg    v.  lessee  can  show,  in  an  action  of 

Eureka  Tanning  &  Currying  Co.,  debt  for  rent,  that  the  lessor,  "had 

56  Mo.  317;     Morrison  v.  Bassett,  nothing  in   the   tenements  at  the 

26  Minn.  235,  2  N.W.  851;     Allen  time  of  the  lease,"  does  not  mean. 
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It  was  decided  in  England  that  in  rci)lovin  for 
goods  distrained,  the  plaintiff  conld  not  plead  to  the 
avowry  that  the  avowant,  the  person  distraining,  had  no 
estate  in  the  land  sufficient  to  snjjport  the  demise.^ 
This  decision,  however,  was  based,  not  on  any  theory 
of  estoppel,  but  on  the  statute  of  11  Geo.  2,  c.  19,  \  22, 
in  regard  to  the  form  of  an  avowry.  But  in  this 
country  several  decisions,  in  proceedings  based  on  a 
distress,  that  the  person  in  possession  cannot  question 
the  landlord's  title,  are  in  terms  based  on  the  asserted 
existence  of  a  general  rule  of  estoppel  against  the 
tenant. ^^  Apart  from  cases  governed  by  the  English 
statute  above  referred  to  or  by  some  state  statute  bear- 
ing on  the  subject,  those  in  which  the  lessor  can  be 
regarded  as  having  a  fee  simple  by  wrong,  and  perhaps 
those"  in  which,  the  lease  being  by  indenture,  an  estoppel 
''by  deed"  may  be  asserted,  it  is  difficult  to  see  why  one 
who  enters  under  a  conveyance  from  another,  even 
though  it  is  in  tenns  a  lease,  should  be  precluded  from 
asserting  that  the  grantor  has  no  estate  and  that  he  has 
consequently  no  right  of  distress.  It  appears  to  be 
agreed  that  an  asserted  tenant  may  show  that  there  is 
no  right  of  distress  in  one  claiming  as  landlord  for  the 
reason  that  the  latter  has  no  greater  estate  than  that 
conveyed  by  him,  that  is,  that  there  was  an  assignment 
and  not  a  lease  by  him,^^  and  so  it  seems  that  the  as- 
serted tenant  should  be  allowed,  except  in  the  cases 
above  mentioned,  to  show  that  there  is  no  right  of  dis- 

as  is  sometimes  said,  that  in  their  10.     Alwood  v.  Mansfield,  33  lU. 

time   the   lessee   could   show   that  452;      Giles   v.   Ebsworth,   10   Md. 

the  lessor's  title  was  defective.    It  333;      Ward   v.   City   of   Philadel- 

means  merely  that  the  lessee  could  phia,   18  Wkly.  Notes  Cas.    (Pa.) 

show,   as  he   ordinarily   still   can,  561. 

that  the  lessor  was  not  seised  and  11.     Pollock   v.    Stacy,    9    Q.    B. 

consequently   could   not   give   pos-  1033;      Lewis  v.   Baker    [1905],   1 

session  to  the  lessee.     See  1  Tif-  Ch.  46;     Prescott  v.  De  Forest,  16 

fany,  Landlord  &  Ten.  §  78a.  Johns.    (N.  Y.)    159;     Rassdale  v. 

9.     Syllivan  v.  Stradling,  2  Wils.  Estis,  8  Rich.  Law  (S.  C.)   429. 
208. 
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tress  for  tlie  reason  that  the  person  elaimiug  as  landlord 
has  no  estate  whatever.  It  was,  however,  decided  m 
two  modern  En.^lish  eases  tliat  if  one  in  possession  of 
land  attorned  to  a  person  having  no  title  to  the  laud, 
the  latter  had  a  reversion  "by  estoppel"  which  would 
support  a  distress. ^2  Since  an  attornment  is,  in  legal 
eiTect,  no  more  than  the  acceptance  of  a  lease, ^"  these 
cases  would  seem  opposed  to  the  suggestions  above 
made. 

The  asserted  general  rule  that  the  tenant  is  es- 
topped or  precluded  to  deny  the  landlord's  title  has  been 
applied  in  some  classes  of  actions  other  than  those 
above  mentioned.  It  has  been  applied  in  an  action  of 
trover  against  the  tenant  by  the  landlord  for  wood^* 
or  manure^"^  wrongfully  carried  away  from  the  premises 
by  the  tenant.  In  such  case  the  tenant  having  obtained 
possession  of  the  wood  or  manure,  as  of  the  land  itself, 
by  an  implied  admission  that  it  belongs  to  the  landlord, 
cannot  convert  it  and  then  repudiate  liability  on  the 
ground  that  the  lessor  his  no  title  thereto.  This  in- 
volves an  application  of  the  doctrine  of  estoppel  in  pais, 
similar  to  that  involved  in  connection  with  an  action  of 
ejectment.  And  the  same  doctrine  is  properly  applicable 
in  favor  of  a  landlord  seeking  an  injunction  against 
waste.'''  Having  procured  possession  of  the  land  by 
admitting  it  to  belong  to  the  lessor,  the  tenant  cannot 
contend  that  the  lessor  is  not  the  owner  for  the  pur- 
pose of  restraining  its  proper  use  by  the  tenant. 

There  are  some  classes  of  actions  in  which  the 
asserted  doctrine  of  the  estoppel  of  a  tenant  to  deny  his 
landlord's  title  has  been  applied,  where  the  propriety 

12.     Jolly    V.    Arbuthnot,    4    De  111,    13   So.   386.     So   in   the  case 

Gex  &  J.  224;     Morton  v.  Woods,  of    an    action    for    removal    of    a 

L.   R.   3   Q.   B.   658,  L.   R.   4   Q.   B.  house.     Ranalds  v.   Offit,  15   U.  C. 

293;     These  cases  are  discussed  in  Q.  B.  221. 

1  Tiffany,  Landlord  &  Ten.  §  78k  15.     Plumer    v.    Plumer,    30    N. 

(3).  H.  558. 

IS.     Atite  §  41.  16.     Parker  v.  Raymond,  14  Mo. 

14.     Brooks  v.  Rogers,  101  Ala.  535. 
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of  its  apjilicatioii  Avoiild  seem  to  be  ojxmi  to  question. 
It  has,  for  instance,  been  decided  that  a  tenant  cannot 
question  the  landlord's  title  l)y  a  proceeding  to  set 
aside  a  conveyance  without  first  relinquishing  posses- 
sion.^^ So  it  has  been  decided  that,  without  first  relin- 
quishing possession,  the  tenant  cannot  bring  a  proceed- 
ing for  partition  against  the  landloid,''*  or  a  proceeding 
for  the  specific  performance  of  a  contract  of  sale  niade 
by  the  lessor  before  the  lease, ^^  to  redeem  from  n  tax 
sale,-*^  or  to  enforce  a  trust.-'  But  in  any  of  such  classes 
of  actions,  apparently,  tlie  riolit  of  the  landlord  as  re- 
gards the  rent  for  the  residue  of  the  term  could  l)e 
secured  bj^  an  appropriate  piovision  in  the  decree,  and, 
this  being  done,  he  could  suffer  no  injury  from  the  fact 
that  the  proceeding  is  instituted  before  instead  of  after 
the  expiration  of  the  tenancy. 

In  a  suit  by  the  tenant  against  the  landlord  for 
breach  of  a  covenant  for  title,  the  former  can,  it  is  evi- 
dent, denj^  the  lessor's  title,  the  suit  being  indeed  based 
on  such  denial.  A  suit  by  him  to  rescind  the  lease  for 
misrepresentations  as  to  title  can  likewise,  it  is  evident, 
succeed  only  upon  proof  of  lack  of  title. 

(c)    As  resulting  from  attornment.     If  one  al- 


ready in  possession  of  land  attorns  as  tenant  to  another, 

that  is,  in  effect  accepts  a  lease  from  such  other,--  he 
is,   it  has  been   quite   frequently   decided,   estopped    to 

17.  Fleming  v.  Mills,  182  111.  182  111.  464,  55  N.  E.  S73:  Hen- 
464,  55  N.  E.  '17:5;  Van  Cleave  v.  ning  v.  Warner,  109  N.  C.  406,  14 
Wilson,    73    Ala.    387;      Finlayson  S.  E.  317    (semble). 

V.   Cayuga  Coal    &   Coke   Co.,   173  19.     Davis     v.      Williams.      130 

Ky.   763,   191   S.   W.   486;      Harvin  Ala.  530,  54  L.  R.  A.  749,  89  Am. 

V.    Blackman,    112   La.    24,   36    So.  St.  Rep.  55,  30  So.  488.     And  see 

213.  McWhorter  v.  Stein   (Ala.)   39  So. 

Contra,   Shaw   v.    Lacy,  —  Ala.  617. 

— ,  74  So.  933.  20.     Stout  v.   Merrill,    .^5    Iowa, 

18.  Barlow    v.    Dahm,    97    Ala.  47. 

414,  38  Am.   St.   Rep.    192,   12  So.  21.     Courvoirsier   v.    Bouvler,   2 

293;     Dixon  v.  Patterson,  135  Ga.  Neb.  55. 

183,  69  S.  E.  21;     Fleming  v.  Mills,  22.     Ante  §  41. 
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deny  tlie  title  of  the  one  to  whom  he  attorned,  in  de- 
fense to  an  action  by  the  latter  against  him  for  the 
possession  of  the  land.-^  In  spite,  however,  of  the 
weight  of  authority  in  favor  of  such  a  view,  it  is  by  no 
means  satisfactory.^^  The  element  of  actual  estoppel, 
so  clearly  apparent  when  possession  is  given  under  the 
lease. ^^  is  entirely  absent  when  possession  is  not  given, 
that  is,  in  the  latter  case,  the  lessor  is  not  induced  to 
take  any  action  to  his  possible  disadvantage  by  reason 
of  any  implied  representation  by  the  lessee  that  he  will 
relinquish  the  possession  on  the  expiration  of  the 
tenancy.  Since  one  in  possession  of  land  would  rarely 
attorn  to  another  having  no  title  unless  under  the  mis- 
taken impression  that  the  latter  has  title,  the  not  infre- 
quent decisions-^  and  dicta,^'^  that  the  rule  of  estoppel 


23.  Vancleave  v.  Wilson,  73 
Ala.  387;  Hughes  v.  Watt,  28 
Ark.  153;  Bullard  v.  Hudson,  125 
Ga.  393,  54  S.  E.  132;  Saunders 
V.  Moore,  77  Ky.  (14  Bush.)  87; 
Campau  v.  Lafferty,  43  Mich.  429, 

5  N.  W.  648;  Carter  v.  Marshall, 
72  111.  609;  Forgy  v.  Harvey,  151 
Ind.  507,  51  N.  E.  1066;  Loring  v. 
Harmon,  84  Mo.  123;  Bartlett  v. 
Robinson,  52  Neb.  712,  72  N.  W. 
1053;  Jones  v.  Reilly,  174  N.  Y. 
97,  66  N.  E.  649;  Abbott  v.  Cro- 
martie,  72  N.  C.  292,  21  Am.  Rep. 
457;   Miller   v.    McBrier,    14    Serg. 

6  R.  (Pa.)  382;  Williams  v.  Wait, 
2  S.  D.  210,  49  N.  W.  209,  39  Am. 
St.  Rep.  768;  TVler  v.  Davis,  61 
Tex.  674;  Jordan  v.  Katz,  89  Va. 
628,  16  S.  E.  866;  Voss  v.  King, 
33  W.  Va.  236,  10  S.  E.  402;  Lucas 
v.  Brooks,  85  U.  S.  (18  Wall;)  436; 
Doe  d.  Pritchitt  v.  Mitchell,  1 
Brod.  &  B.  11;  Doe  d.  Marlow  v. 
Wiggins,  4  Q.  B.  367. 

24.  There  are  California  de- 
cisions contra  Tewksbury  v.  Ma- 
graff,    33    Cal.    237;      Franklin    v. 


Merida,  35  Cal.  558,  95  Am.  Dec 
129,  and  in  other  states  the  ma 
jority  view  is  not  fully  accepted 
See  cases  cited  1  Tiffany,  Land 
lord  &  Ten.  §  78k (2),  and  St 
Louis  &  S.  F.  R.  Co.  v.  Budd,  — 
Ark.  ,  165  S.  W.  265. 

25.  Ante  §  57  (b). 

26.  Pearce  v.  Nix,  34  Ala.  183; 
Pacific  Mut.  Life  Ins.  Co.  v. 
Stroup,  63  Cal.  150;  Anderson  v. 
Smith,  63  111.  126;  Shearer  v. 
Winston,  33  Miss.  (4  George)  149; 
Michigan  Cent.  R.  Co.  v.  Bullard, 
120  Mich.  416,  79  N.  W.  635;  Child 
v.  Chappell,  9  N.  Y.  (5  Seld.)  246 
(semble);  Givens  v.  Mullinax,  4 
Rich.  Law  (S.  C.)  590,  55  Am. 
Dec.  706;  Berridge  v.  Glassey 
(Pa.)  7  Atl.  749  (semble);  De 
Wolf  V.  Martin,  12  R.  I.  533;  Ham- 
mons  V.  McClure,  85  Tenn.  65,  2 
S.  W.  37;  Swift  v.  Dean,  11  Vt. 
323,  34  Am.  Dec.  693;  Queen  v. 
Hall,  6  Can.  Exch.  145. 

27.  See  Farris  v.  Houston,  74 
Ala.  162;  Lyon  v.  Washburn,  3 
Colo.  201;    Tison  v.  Yawn,  15  Ga. 
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does  not  api)ly  as  against  one  wiio  attorns  under  mistake 
are  somewhat  difficult  to  liariiionize  with  the  decisions 
above  cited  in  favor  of  the  Ojjeiation  of  the  estoppel  in 
the  ordinary  case  of  one  who  attorns. 

One  who,  by  attorning  to  another  as  tenant,  or  ac- 
cepting a  lease,  of  land  of  which  he  is  already  in  pos- 
session, has  assumed  a  liability  for  rent,  should  not, 
it  seems,  be  able  to  defend  against  such  liabilit}''  by  rea- 
son of  lack  of  title  in  such  other.-^  There  are  however 
occasional  statements  to  be  found  that  by  reason  of  the 
lack  of  title  there  is  in  such  case  no  consideration  to 
support  the  promise  to  pay  rent.^^  But  in  most  juris- 
dictions, the  liability  on  the  covenant  for  quiet  enjoj^- 
ment  arising  from  the  creation  of  tlie  relation  of  land- 
lord and  tenant^*^  would  seem  to  furnish  a  consideration, 
even  if  this  was  not  furnished  by  the  making  of  a  writ- 
ten lease  or  the  forbearance  to  disturb  the  promisor's 
possession. ^^  Moreover,  one  who  accepts  a  lease  re- 
serving rent  becomes  liable  for  the  rent,  by  reason  of 
privity  of  estate,  without  the  necessity  of  any  contract 
on  his  part.^^ 

(d)    Duration  of  the  estoppel.    It  is  frequently 


said  that  the  estoppel  or  preclusion  of  the  tenant  to 
deny  the  landlord's  title  continues  until  he  relinquishes 
possession.^^    This  is  obviously  so  as  regards  the  right  to 

491,   60  Am.   Dec.   708;     Carter  v.  29.     Crun  v.  Nelms,  78  Ala.  604; 

MarshaU,    72    HI.    609;        Isaac    v.  Fuller  v.  Sweet,  30  Mich.  237,  18 

Clarke,  2  Gill  (Md.)  1;    Loring  v.  Am.   Rep.    122;      Clary  v.   O'Sliea, 

Harmon,  84   Mo.   123;     Jackson  v.  72    Minn.    105,    71    Am.    St.    Rep. 

Spear,  7  Wend.    (N.  Y.)    401;     In-  465,  75  N.  W.  115. 

graham    v.    Baldwin,    9    N.    Y.    (5  30.     Ante  §  49(b). 

Seld.)    45;    Dixon  v.   Stewart,  113  31.     See    Wald's    Pollock,    Con- 

N.  C.  410,  18  S.  E.  325.  tracts  (Willlston's  Ed.)   214.  215; 

28.     See   Lyon    v.   Washburn,    3  9  Cyclopedia,  Law  &  Proc.  342. 

Colo.  201;     Prevot  v.  Lawrence,  51  32.     Post    §    414   notes   26-29. 

N.  Y.  219;     Derrick  V.  Luddy,  64  33.     See.  e.  g.,  Davis  v.  Williams, 

Vt.   462,  24   Atl.   1050;      Campbell  130  Ala.  530,  54  L.  R.  A.  749,  89 

V.  Short,  —  Okla.  -— ,  166  Pac.  438;  Am.  St.  Rep.  55,  30  So.  488;     Bry- 

AUen   V.   Migllavacca   Realty   Co.,  an  v.  Winburn,  43  Ark.  28;     Sex- 

74  Wash.  347,  133  Pac.  580.  ton  v.  Carley,  147   111.  269,  35  N. 
R.  P.  —  13. 
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question  the  landlord's  title  in  an  action  by  him  for  pos- 
session,^^ except  when  the  tenant  reacquires  possession 
after  having  been  evicted  under  paramount  title.^^ 
If  however  this  statement  is  to  be  understood  as  meaning 
that,  after  the  tenant  has  relinquished  possession,  he 
can  assert  defects  in  the  lessor's  title  in  defense  to  an 
action  for  rent,  it  must  be  regarded  as  erroneous.  If 
he  could  do  so,  the  rule  excluding  such  a  defense  in  an 
action  for  rent  would  be  to  a  great  extent  nugatory. 
Nor  can  he,  it  would  seem  clear,  defend  an  action  by 
the  landlord  for  waste,  or  in  trover  for  wood  cut,^*^  by 
showing  defects  in  the  lessor's  title  merely  because,  after 
he  commited  the  waste,  he  relinquished  the  possession 
of  the  land. 

An  eviction  of  the  tenant  under  paramount  title 
may  be  asserted  by  him  in  defense  to  an  action  for 
rent  accruing  after  the  eviction^'^  although  this  involves 
a  denial  of  the  landlord's  title;  and  likewise  the  tenant 
may  assert,  in  defense  to  an  action  by  the  landlord 
to  recover  the  possession,  that  he  was,  while  holding 
under  the  lease,  evicted  under  paramount  title,  and  that 
he   subsequently   reentered   not   under   the   lease.^^      It 

E.    471;      Norton    v.    Sanders,    31  32     111.     151,     83     Am.     Dec.    258; 

Ky.  (1  Dana)   14;     Towne  v.  But-  Pence  v.  Williams,  14  Ind.  App.  86, 

terfield,    97    Mass.    105;      Ryerson  42  N.   E.   494;      Harrison  v.  Mar- 

V.  Eldred,  18  Mich.  12;     Jackson  shall,   4   Bibb.    (Ky.)    524;      Falk- 

V.  Harper,  5  Wend.    (N.  Y.)    246;  ner  v.  Beers,  2  Doug.  (Mich.)  117; 

Pate   V.    Turner,    94    N.    Car.    47;  Jackson  v.  Stiles,  1  Cow.   (N.  Y.) 

Porter    v.    Mayfield,    21    Pa.    263;  575. 

Milhouse    v.    Patrick,    6   Rich.    L.  35.     Post,  this  section,  note  38. 

(S.  Car.)    350;     Wilson  v.  Smith,  36.     See  an?e  57(b)  notes  14,  16. 

5    Yerg.    (Tenn.)    379;      Casey   v.  37.     See  post  §  413  notes  93-99: 

Hanrick,  69  Tex.  44,  6  S.  W.  405;  38.     Foster   v.   Morris,    3   A.   K. 

Greene   v.    Munson    &    Munson,    9  Marsh,   10   Ky.   609;      Bowman  v. 

Vt.  37,  31  Am.  Dec.  605;     Doe  d.  Goodrich,  94  Neb.  696,  144  N.  W. 

Manton  v.  Austin,  9  Bing.  41.  240;      Gilliam  v.  Moore,  44  N.  C. 

34.     Shelton   v.    Eslava,    6    Ala.  95;       See    Farris    &    McCurdy    v. 

230,  31  Am.  Dec.  677;     McKissick  Houston,  74  Ala.  162;  Tewkesbury 

V.  Ashby,  98  Cal.  422,  33  Pac.  729;  v.  Magraff,  33  Cal.  237;     Hopcraft 

Grizzard   v.    Roberts,   110    Ga.   41,  v.  Keys,  9  Bing.  613. 
35   S.   E.  291;      Brown   v.   Keller, 
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appears,  therefore,  ordinarily  at  least,  that  eviction 
ander  paramount  title  relieves  the  tenant  from  in- 
ability to  deny  the  lessor's  title. 

(e)    Showing  expiration  of  title.    Th"vo  are  oc- 


casional decisions-''^  and  a  number  of  dkta*^  to  the  effect 
that  the  tenant,  though  precluded  from  asserting  that 
the  lessor  had  no  title  at  the  time  of  the  lease,  is  not 
precluded  from  asserting  that  the  lessor's  title  has  ex- 
pired, that,  in  other  words,  the  estate  which  the  lessor 
had  at  the  time  of  the  lease,  being  less  than  a  fee  simple, 
has  come  to  an  end.  The  cases  do  not  indicate,  with 
any  approach  to  clearness,  why  this  should  be  so.  As 
regards  the  right  of  a  tenant  to  make  such  a  defense  in 
an  action  of  ejectment,  it  would  seem  that,  by  the 
acquisition  of  possession  under  the  lease,  the  tenant 
might  be  regarded  as  admitting,  not  merely  that  the 
lessor  has  some  interest  in  the  land,  but  that  he  has 
such  an  interest  as  would  entitle  him  to  the  return  of 
the  premises  upon  the  expiration  of  the  period  named 
in  the  lease.  As  regards  the  right  of  a  tenant  to  make 
such  a  defense  in  an  action  for  rent,  it  is  difficult  to 
see  why  the  tenant's  obligation  to  pay  rent,  if  not  af- 

39.     That  the  expiration  of  the  Mich.  388,  163  N.  W.  64.     But  see 

lessor's  estate  may  be   shown   in  to  the  contrary  Balls  v.  Westwood, 

ejectment,  see  Doe  V.  Ramsbotham,  2    Camp.    11;      Ashton    v.    Golden 

3  Maule  &  S.  516;     Doe  d.  Strode  Gate   Lumber   Co.    (Cal.)    58  Pac. 

V.  Leaton,  2  Cromp.  M.  &  R.  728;  1;     Fordyce  v.  Young,  39  Ark.  135; 

Patterson   v.    Smith,   42   U.    C.   Q.  Tilyou  v.  Reynolds,  108  N.  Y.  558, 

B.  1;     Heckart  v.  Mckee,  5  Watts  15  N.  E.  534. 

(Pa.)  385;     Welchi  v.  Johnson,  27  That  it  may  be  shown  in  an  ac- 

Okla.  518,  112  Pac.  989.  tion  arising  out  of  a  distress,  see 

But  see  dicta  in  Gibbins  v.  Buck-  Claridge  v.   Mackenzie,  4  Man.  & 

lanfti,  1  Hurl.  &  C.  736;     Fortier  v.  G.    143;      Presstman    v.    Silljacks, 

Ballance,    10    111.   41;      Henderson  52  Md.  647. 

V.   Henderson,   136  Iowa  564,   114  The  cases  on  the  subject  are  dis- 

N.  W.  178.  cussed   in    1   Tiffany,   Landlord   & 

That  it  may  be  shown  in  an  ac-  Ten.  §  78  p  (3). 
tion  for  rent,  see  Lamson  v.  Clark-  40.     England  v.  Slade,  4  Term, 

ion,  113   Mass.   348,  18  Am.  Rep.  R.    682;      Langford   v.    Selmes,   3 

498;    Harrington   v.   Sheldon,   196  Kay  &  J.  220;     Randolph  v.  Carl- 
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fected  by  the  lessor's  lack  of  any  estate,  should  be 
affected  by  his  lack  of  an  estate  equal  in  duration  to 
that  which  he  sought  to  create.  So  long  as  the  tenant 
has  not  been  deprived  of  that  as  compensation  for 
which  he  agreed  to  pay  rent,  the  i^ossession  of  the  land, 
he  should  remain  subject  to  that  obligation,  regardless 
of  questions  as  to  the  lessor's  title. 

§  58.  Eviction —  (a)  Under  paramount  title.  An 
eviction  of  the  tenant  may  be  either  by  the  landlord  or 
by  a  third  person  having  a  title  paramount  to  that  of  the 
landlord.  There  is  no  such  thing,  in  a  legal  sense,  as 
an  eviction  by  a  third  person  not  having  paramount  title, 
or,  as  the  same  idea  may  be  otherwise  expressed,  using 
the  term  in  an  untechnical  sense,  an  eviction  by  a  third 
person,  not  having  paramount  title,  and  not  acting  under 
the  landlord's  authority,  does  not  have  any  legal  effect 
as  against  the  landlord  but  merely  renders  such  third 
person  liable  as  a  tort  feasor  for  the  trespass.*^ 

An  eviction  under  title  paramount  occurs  when  the 
tenant  is  deprived  of  possession  by  one  having  a  right 
to  such  possession  not  derived  from  the  tenant  himself, 
which  takes  precedence  of  the  rights  of  the  tenant  under 
the  lease^-    The  expression  "title  paramount"  does  not, 

ton,  8  Ala.  606;     Robertson  v.  Bid-  Masters,   Wardens   &   Members   of 

deU,  32  Fla.  304,  13  So.  358;     St.  Grand  Lodge  of  Masons  in  Massa- 

John  V.  Quitzow,  72  IlL  334;    Kin-  chusetts,  131   Mass.   59;      Stewart 

ney   v.   Leman,    8   Blackf.    (Ind.)  v.  Lawson,  —  Mich.  — ,  165  N.  W. 

350;      Presstman   v.    Silljacks,    52  716;      Blytlie    v.    Pratt,    62    Miss. 

Md.   647;      Jenkinson   v.    Winaus,  707;      Gribbie   v.   Toms,   70  N.   J. 

109  Mich.  524,  67  N.  W.  549;    Rus-  L.  522,  57  Atl.   144;    Id.   71  N.  J. 

sen  V.  Allard,  18  N.  H.  222;     New-  L.  338,  59  Atl.  1117;     McKenzie  v 

ell  V.  Gibbs,  1  Watts  &  S.    (Pa.)  Hatton,  141  N.  Y.  6,  35  N.  E.  929; 

496.  State  v.  George,  34  Ohio  St.  657; 

41.     Schilling  v.  Holmes,  23  Cal.  Linton  v.  Hart,  25  Pa.  193,  64  Am. 

227;     Eisenhart  v.  Ordean,  3  Colo.  Dec.    691;      McNairy   v.    Hicks,   3 

App.  162,  32  Pac.  495;     Talbott  v.  Baxt.   (Tenn.)    378. 
English,  156  Ind.  299,  59  N.  E.  857;  42.     See    Foster    v.    Pierson,    4 

Eagle  V.   Matthews.   98  Kan.  715,  Term  R.  617;     Naglee  v.  IngersoU, 

160  Pac.  211:     Wagner  v.  White,  4  7  Pa.  185;     Seabrook  v.  Moyer,  88 

Har.  &  J.   (Md.)   564;     Kimball  v.  Pa.   417. 
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in  this  connection,  necessarily  refer  to  a  title  superior 
to  that  which  the  landlord  originally  had,  but  it  includes 
a  title  derived  from  the  landlord  himself  which,  as 
being  prior  to  the  lease,  takes  precedence  thereover. 
For  instance,  if  the  tenant  under  the  lease  is  dispossessed 
by  one  claiming  under  a  valid  prior  lease  made  by  the 
same  lessor,  there  is  an  eviction  by  title  paramount;^* 
and  there  is  likewise  such  an  eviction  if  the  tenant  is 
dispossessed  by  one  claiming  under  a  mortgage  or  other 
lien  created  by  the  landlord  before  the  making  of  the 
lease,  as  when  it  is  by  a  mortgagee  having  the  legal 
tilJo,  with  the  right  of  possession  thereunder,**  or  by 
a  purchaser  at  foreclosure  sale.^^  The  title  of  the 
dispossessor  can,  in  such  cases,  be  regarded  as  ''para- 
mount" to  that  of  the  landlord  only  in  so  far  as  any 
grantee's  title  is  paramount  to  that  of  his  grantor.*" 
In  cases  where  the  eviction  is  by  one  having  a  valid 
title  not  derived  from  the  lessor,  the  title  is  evidently 
** paramount"  in  the  strictest  sense  of  the  term.  Oc- 
casionally the  paramount  title  is  that  of  the  lessor  in 
chief  to  which  a  subtenant  is  compelled  to  yield  upon 
the  termination  or  forfeiture  of  the  principal  lease,  this 
effecting  an  eviction  of  the  subtenant  which  he  may 
assert  against  the  sublessor.*'^ 

For    the    purpose    of    an    eviction    by    title    para- 
mount, the  tenant  may  be  dispossessed  under  legal  pro- 

43.  See  McAlester  v.  Landers,  Iowa,  84,  19  N.  W.  852;  Mariner 
70  Cal.  79,  11  Pac.  505;  Tunis  v.  v.  Chamberlain,  21  Wis.  251.  See 
Grandy,  22  Grat.  (Va.)  109;  Neale      ante  §  53   (b)   note  21. 

V.    McKenzie,    1   Cromp.    M.    &    R.  46.     See  Abbott's   Law   Diction- 

61,  1  Mees.  &  W.  747;     Lawrence  ary,  sub.  verb.  "Paramount." 

V.  French,  25  Wend.    (N.  Y.)    443  47.     Holbrook     v.     Young,     108 

(semble).  Mass.  83,  11  Am.  Rep.  310;     Home 

44.  See  Smith  v.  Shepard,  32  Life  Ins.  Co.  v.  Sherman,  46  N. 
Mass.  (15  Pick.)  147,  25  Am.  Dec.  Y.  370;  Hyman  v.  Boston  Chair 
432;  George  v.  Putney,  58  Mass.  Mfg.  Co.,  32  N.  Y.  St.  Rep.  113,  58 
(4   Cush.)    351,  50  Am.   Dae.   788.  Super.  Ct.  (26  Jones  &  S.)  282,  11 

45.  See  Simers  v.  Saltus,  3  N.  Y.  Supp.  52;  Geer  v.  Boston 
Denlo  (N.  Y.)  214;  O'Neill  v.  Little  Circle  Zinc  Co.,  126  Mo. 
Morris,  28  N.  Y.  Misc.  613,  59  N.  App.  173,  103  S-  W.  151. 

Y.  Supp.  1075;     Kane  v.  Mink,  64 
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ceedings  on  the  part  of  the  holder  of  such  title,^^  or  he 
may,  it  seems,  be  dispossessed  by  the  latter  by  force 
exerted  directly  by  him  or  his  servants  without  any 
judicial  authority,^^  as  when  the  owner  of  the  para- 
mount title  renders  the  premises  untenantable  by  re- 
moving part  of  a  structure  thereon.^®  But  it  is  not 
necessary  that  the  tenant  be  dispossessed  by  legal  pro- 
ceedings or  by  the  exercise  of  force  on  the  part  of  the 
holder  of  the  superior  title,  it  being  sufficient  that,  upon 
demand  by  the  holder  of  the  paramount  title,  the  tenant 
yields  possession  to  him.^^  There  are  occasional  deci- 
sions, moreover,  that  there  is  an  eviction  of  the  tenant  if 
he  buys  the  paramount  title  to  protect  his  possession.^  ^ 
There  are  a  considerable  number  of  cases  to  the 
effect  that,  without  any  yielding  of  possession  to  the 
paramount  claimant  or  purchaser  of  the  paramount  title, 
the  tenant,  if  he  attorns  to  the  paramount  title  upon 
the  hostile  assertion  thereof,  may  assert  such  attornment 
as  an  eviction.^ ^    This  view  appears  to  be  entirely  defen- 

48.  Rawle,  Covenants  for  Ti-  8  Am.  &  Eng.  Enc.  of  Law  (2d 
tie,  §  132;   Upton  v.  Townend,  17      Ed.)  108. 

C.  B.  34;     Barnes  v.  Bellamy,  44  53.     Borough  of  Poole  v.  Whitt, 

U.  C.  Q.  B.  303.  15  Mees  &  W.  571;     Merryman  v. 

49.  Foster  v.  Pierson,  4  Term  Bourne,  9  Wall.  (U.  S.)  592,  19 
R.  617;  Parker  v.  Dunn,  47  N.  C  L.  Ed.  683;  Lyon  v.  Washburn,  3 
(2  Jones  Law)  203;  Rlcketts  v.  Colo.  201;  Montanye  v.  Walla- 
Garrett,  11  Ala,  806.  han,  84  111.  355;     Kane  v.  Mink, 

50.  Bentley  v.  Hill,  35  111.  414  64  Iowa  84,  19  N.  W.  852;  Luns- 
( removal  of  wall  by  owner  there-  ford  v.  Turner,  5  J.  J.  Marsh 
of.)  (Ky.)  104,  20  Am.  Dec.  248;  Mar- 

51.  Carpenter  v.  Parker,  3  C.  tin  v.  Martin,  7  Md.  368,  61  Am. 
B.  (N.  S.)  206;  Tyson  v.  Chest-  Dec.  364;  Holbrook  v.  Young,  108 
nut,  118  Ala.  387,  24  So.  73;  Camp  Mass.  83;  Smith  v.  Abbott,  221 
v.  Scott,  47  Conn.  366;  Hamilton  Mass.  326,  109  N.  E.  190;  Foss  v. 
V.  Cutts,  4  Mass.  349,  3  Am.  Dec.  Van  Driele,  47  Mich.  201,  10  N, 
222;  Marsh  v.  Butterworth,  4  W.  199;  Hinck  v.  Cohn,  86  N.  J. 
Mich.  575;  Home  Life  Ins.  Co.  L.  615,  92  Atl.  378;  Whalin  v. 
V.  Sherman,  46  N.  Y.  370.  White,  25  N.  Y.  462;     West  Shore 

52.  Ross  v.  Dysart,  33  Pa.  452;  Mills  Co.  v.  Edwards,  24  Ore.  475, 
Hulseman  v.  Griffiths,  10  Phila.  33  Pac.  987;  Ross  v.  Dysart,  33 
(Pa.)   350,  32  Leg.  Int.  208.     See  Pa.  452. 

Rawle,  Covenants  for  Title,  §  142; 
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sible  on  principle,^^  but  there  are  a  number  of  cases 
opposed  thereto.^'"' 

The  tenant,  in  yielding  possession  on  demand  to  a 
third  person  asserting  a  claim  of  superior  title,  takes 
the  risk  of  such  claim  being  a  valid  one,  and  in  an 
action  between  him  and  his  landlord,  in  which  he  asserts 
this  as  an  eviction,  he  has  the  burden  of  showing  the 
validity  of  the  claim  to  which  he  has  thus  yielded.^  ^* 
The  same  holds  true  in  the  case  of  an  attornment,  with- 
out a  yielding  of  possession,  to  one  asserting  a  para- 
mount title,^^  and  likewise  in  the  case  of  the  tenant's 
purchase  of  such  claim. 

(b)  By  landlord.     There  clearly  is  an  eviction 

by  the  landlord  if  he  forcibly  dispossesses  the  tenant, 
as  there  is  if,  during  the  temporary  absence  of  the  ten- 
ant, the  landlord  prevents  him  from  returning.^'^  But  not 
only  is  such  an  act,  which  in  itself  involves  a  direct  de- 
privation of  possession,  regarded  as  an  eviction,  but  so  is 
any  other  act  which  so  affects  the  tenant's  enjoyment  of 
tlfe  premises  that  he  relinquishes  possession,  provided 
this  act  is  a  legal  justification  for  such  relinquishment. 
An  eviction  of  the  latter  class,  that  is,  not  by  the  forcible 
removal  or  exclusion  of  the  tenant  but  by  the  acts  of  in- 
terference  with   his   enjoyment   resulting   in   his   relin- 

54.  See  1  Tiffany,  Landlord  &  E.  102a;  Delaney  v.  Fox,  2  C. 
Ten.  §  78  p.    (2).  B.  (N.  S.)  768. 

55.  Rogers  v.  Boynton,  57  Ala.  55a.  Hamilton  v.  Cutts,  4  Mass. 
501;  Simmons  v.  Robertson,  27  349,  3  Am.  Dec.  222;  Morse  v. 
Ark.  50;  Thompson  v.  Piochc,  44  Goddard,  54  Mass.  (13  Mete.)  177, 
Cal.  508;  Lowe  v.  Emerson,  48  46  Am.  Dec.  728;  Marsh  v.  But- 
Ill.  160;  Mason  v.  Bascom,  3  B.  terworth,  4  Mich.  575;  Spear  v. 
Mon.  (Ky.)  269;  Mosher  v.  Cole,  Allison,  20  Pa.  200;  Murray  v. 
50  Neb.  636,  70  N.  W.  275;  Jack-  Pennington,  3  Grat.  (Va.)  91; 
son  V.  Harper,  5  Wend.  (N.  Y.)  Rawle,  Covenants  for  Title,  §  136. 
246;  Dem  d.  Belfour  v.  Davis,  56.  Merryman  v.  Bourne,  76  U. 
20  N.  C.  (3  Dev.  &  B.  L.)  443,  S.  (9  Wall.)  592,  19  L.  Ed.  683; 
McCardell  v.  Williams,  19  R.  I.  Borough  of  Poole  v.  Whitt,  15 
701,    36    Atl.    719;      Hammond    v.  Mees.  &  W.  577. 

Dean,  8  Baxt.  (Tenn.)  193;     Stov-  57.     Hyman     v.     Jockey     Club 

er  V.  Davis,  57  W.  Va.  196,  49  S.      Wine,  etc.,  Co.,  9  Colo.  App.  299, 
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quishment  of  possession,  is  quite  frequently  referred  to 
as  a  ''constructive"  eviction,  as  distinguished  from  an 
''actual"  eviction. 

In  order  that  there  be  an  eviction  by  the  landlord, 
in  the  legal  sense,  it  is  necessary  that  the  tenant  no 
longer  retain  possession  of  the  premises.  In  case  of  an 
actual  dispossession  of  the  tenant,  an  "actual  eviction," 
no  question  can  arise  in  this  regard,  but  when  there  is 
merely  an  interference  with  his  possession  and  enjoy- 
ment, it  is  necessaiy  that  the  tenant  relinquish  posses- 
sios  of  the  premises  in  order  that  there  be  a  "construc- 
tive eviction,"  the  theory  being  that  the  acts  of  inter- 
ference by  the  landlord  compel  the  tenant  to  leave,  and 
that  he  is  thus  in  effect  dispossessed,  though  not  forc- 
ibly deprived  of  possession.^'^  As  has  been  remarked, 
"the  proposition  that  there  can  be  retention  of  demised 
premises  and  an  eviction  are  logically  and  legally  contra- 
dictory."^^ It  is  true  that  the  courts  usually  speak  of  a 


48  Pac.  671;  Hayner  v.  Smith, 
63  111.  430.  14  Am.  Rep.  124; 
Skally  V.  Shute,  132  Miss.  367; 
Hall  V.  Middleby,  197  Mass.  485, 
83  N.  E.  1114;  Witte  v.  Quinn, 
38  Mo.  App.  681. 

A  forcible  expulsion  of  the  ten- 
ant is  an  eviction,  though  there- 
after no  attempt  is  made  to  pre- 
vent his  return.  Cibel  v.  Hills,  1 
Leon.  110. 

The  refusal  to  allow  the  tenant 
to  have  a  key  made,  so  that  he 
is  unable  to  enter,  has  been  held 
to  be  an  eviction.  Smith  v.  Ten- 
nyson, 219  Mass.  508,  107  N.  E 
423. 

58.  Crommelin  v.  Thiess,  31  Ala. 
412,  70  Am.  Dec.  499;  Agar  v. 
Winslow,  123  Cal.  587,  69  Am.  St. 
Rep.  84,  56  Pac.  422;  Barett  v. 
Baddie,  158  111.  479,  49  Am.  St. 
Rep.  172,  42  N.  E.  143;  Talbott 
V.  English,  156  Ind.  299,  59  N.  E. 


857;  National  Furniture  Co.  v. 
Inhabitants  of  Cumberland  Coun- 
ty, 113  Me.  175,  93  Atl.  70;  Roth 
v.  Adams,  185  Mass.  341,  70  N. 
E.  445;  Beecher  v.  Duffield,  97 
Mich.  423,  56  N.  W.  777;  Metro- 
pole  Const.  Co.  v.  Hartigan,  83  N. 
J.  409,  85  Atl.  313;  Boreel  v.  Law- 
ton,  90  N.  Y.  293,  43  Am.  Rep.  170; 
Edgerton  v.  Page,  20  N.  Y.  281; 
New  State  Brewing  Ass'n  v.  Mil- 
ler, 43  Okla.  183,  141  Pac.  1175; 
Sutton  v.  Foulke,  44  Leg.  Int. 
(Pa.)  5;  Wilson  v.  Smith,  13 
Tenn.  (5  Yerg.)  379;  Ralph  v. 
Lomer,  3  Wash.  St.  401,  28  Pac. 
760. 

59.  Mortimer  v.  Brunner,  19  N. 
Y.  Super.  Ct.  (6  Bosw.)  653.  So 
it  is  said  by  Larremore,  C.  J.,  in 
Koehler  v.  Scheider,  15  Daly,  203, 
4  N.  Y.  Supp.  611,  the  statement 
that  a  tenant,  while  remaining  in 
possession,  cannot  assert  an  evic- 
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particular  act  or  series  of  acts  on  the  part  of  the  land- 
lord as  constituting  a  constructive  eviction  vel  non  with- 
out any  reference  to  tlie  subsequent  relinquishment  of 
possession  by  the  tenant,  but  this  is  not  a  strictly  ac- 
curate mode  of  expression,  since  parting  with  the  posses- 
sion is  as  much  a  part  of  the  eviction  when  the  tenant 
leaves  as  a  result  of  the  landlord's  interference  with  his 
enjoyment  as  when  he  is  forcibly  ousted,  he  being  in 
theory  ousted  by  the  landlord  in  the  former  case  as  in 
the  latter. 

In  order  that  an  eviction  may  take  place  as  a  result 
of  acts  on  the  part  of  the  landlord  involving  mereh'  an 
interference  with  the  tenant's  possession  and  enjoyment, 
as  distinct  from  an  actual  dispossession,  it  is  said  to  be 
necessary  that  they  be  such  as  to  indicate  an  intention 
on  the  landlord's  part  to  deprive  the  tenant  of  the  pos- 
session.^*^ The  intention  here  referred  to  is,  however, 
ordinarily  of  a  purely  legal  nature,  inferred  from  the 
character  of  the  landlord's  act  or  acts,  and  the  question 
of  actual  intent  arises,   it  has  been   said,   "only  when 

tion,  "is  only  another  way  of  say-  471,    95   N.   W.   688;      Edmison    v. 

ing  that  one  cannot  raise  the  de-  Lowry,  3  S.  D.  77,  17  L.  R.  A.  275, 

fense    of    eviction    unless    he    has  44  Am.  St.  Rep.  774,  52  N.  W.  58X; 

been  evicted."  Kelly  v.  Miller.  249  Pa.  314,  94  Atl. 

But  occasionally  the  courts  have  1055    (semble).     Such  a   view,   it 

regarded    the    tenant    as    having  is  submitted,  is  open  to  question, 

been  partially  evicted  because  ex-  See  2  Tiffany,  Landlord  &  Ten.  f 

eluded  by   the  landlord   from  the  185e.     See  also  16  Mich.  Law  Rev. 

utilization    of   some   easement   or  162. 

convenience    appurtenant    to    the  60    Upton    v.    Townend,    17    C. 

leased   premises,   although   he   re-  B.  30;     Rice  v.  Dudley,  65  Ala.  68; 

tains   possession   of   the   premises  Eisenhart  v.  Ordean,  3  Colo.  App. 

to  the  same  extent  as  before.    See  162,    32    Pac.    495;      Fleming    v. 

Brown    v.    Holyoke    Water-Power  King,  100  Ga.   449,   28   S.  E.   239; 

Co.,  152  Mass.  463,  23  Am.  St.  Rep.  Hayner  v.   Smith,   63   111.    430,   14 

844,    25    N.    E.    966;      Epstein    v.  Am.  Rep.  124;     Morris  v.  Tlllson, 

Dunbar,  221  Mass.  579,  109  N.  E.  81  111.  607;     Hayward  v.  Ramge. 

730;     Pridgeon  v.  Excelsior  Boat  33  Neb.  836,  51  N.  W.  229;     Ste- 

Club,  66  Mich.  326,  33  N.  W.  502;  wart   v.   Childs   Co.,    86    N.    J.    L. 

Hall  V.  Irvin,  78  N.  Y.  App.  Div.  648,  L.  R.  A.   1915C,   649,   92  Atl. 

107,  79  N.  Y.  Supp.  614;     Herpos-  392;     Miller  v.  Maguire,  18  R.  I. 

heimer  v.  Funke,  1  Neb.   (Unoff.)  770,  30  Atl.  966. 
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tlie  acts  are  such  as  do  not  of  themselves  afford  a 
presumption  of  intent.''^  It  is  also  said  that  the  act 
of  the  landlord  must  be  '^  something  of  a  grave  and  per- 
manent character,"^-  and  that  a  "mere  trespass"  by  the 
landlord  does  not  constitute  an  eviction.^^  As  examples 
of  a  mere  trespass  by  the  landlord  such  as  not  to  justify 
the  tenant  in  relinquishing  possession  and  asserting  an 
eviction,  may  be  mentioned  the  act  of  the  landlord 
in  removing  chattels  from  the  premises,®*  cutting  flowers, 
trees  or  crops  thereon,®^  or  digging  coal  thereon;''^  pro- 
vided, it  should  be  added,  such  act  does  not  interfere 
with  the  tenant's  substantial  enjoyment  of  the  premises. 
A  like  view  has  been  taken  of  the  act  of  the  landlord 
in  piling  wood  on  a  part  of  the  premises®'^  and  in 
entering  after  a  fire  to  clean  the  brick.®^  On  the  other 
hand  an  eviction  has  been  held  to  result  when  the  land- 
lord materially  interfered  with  the  access  to  the  prem- 
ises f^  when  the  landlord  rendered  the  building  unsafe  by 


61.  Skally  v.  Shute,  132  Mass. 
367,  per  W.  Allen,  J. 

62.  Upton  V.  Townend,  17  C. 
B.  .30;  Rice  v.  Dudley,  65  Ala.  68; 
Fleming  v.  King,  100  Ga.  449,  28 
S.  E.  239;  Hayner  v.  Smith,  63 
111.  430,  14  Am.  Rep.  124;  Bar- 
rett V.  Boddie,  158  111.  479,  49 
Am.  St.  Rep.  172,  42  N.  E.  143, 
aff'g  57  111.  App.  226;  Miller  v. 
Maguire,  18  R.  I.  770,  30  Atl. 
966.  See  Royce  v.  Guggenheim, 
106  Mass.  201,  8  Am.  Rep.  322. 

63.  Upton  V.  Townend,  17  C. 
B.  30;  Newby  v.  Sharpe,  8  Ch. 
Div.  39;  Rice  v.  Dudley,  65  Ala. 
68;  Isabella  Gold  Min.  Co.  v. 
Glenn,  37  Colo.  165,  86  Pac.  349; 
Fleming  v.  King,  100  Ga.  449,  28 
S.  E.  239;  Hayner  v.  Smith,  63 
111.  430,  14  Am.  Rep.  124;  National 
Furniture  Co.  v.  Inhabitants  of 
Cumberland  County,  113  Me.  175, 
93  Atl.  70;    Royce  v.  Guggenheim, 


106  Mass.  201,  8  Am.  Rep.  322; 
Kimball  v.  Grand  Lodge  of  Ma- 
sons, 131  Mass.  59;  McFadin  V. 
Rippey,  8  Mo.  738;  Elliott  v.  Ai- 
ken, 45  N.  H.  30;    O'Neil  v.  Pearse, 

87  N.  J.  L.  382,  94  Atl.  312;     Id., 

88  N.  J.  L.  733,  96  Atl.  1102;  Ed- 
gerton  v.  Page,  1  Hilt.  (N.  Y.) 
S20;     Noble  v.  Warren,  38  Pa.  340. 

64.  Kimball  v.  Grand  Lodge  of 
Masons,  131  Mass.  59;  Hayward 
V.  Ramge,  33  Neb.  836,  51  N.  W. 
229;  Newby  v.  Sharpe,  8  Ch.  Div. 
39. 

65.  Bartlett  v.  Farrington,  120 
Mass.  284. 

66.  Tiley  v.  Moyers,  43  Pa.  St. 
404. 

67.  Lounsbery  v.  Snyder,  31  N. 
Y.  514. 

68.  Fleming  v.  King,  100  Ga. 
449,  28   S.  E.  239. 

69.  Pridgeon  v.  Excelsior  Boat 
Club,  66  Mich.  326,  33  N.  W.  502; 
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digging  thereunder;'^®  when  a  sewer  under  the  premises 
was  rendered  a  menace  to  life  and  health  by  the  use  made 
thereof  by  the  landlord  on  the  adjoining  premises ;'^^ 
when  the  lessor  habitually  brought  persons  of  bad 
character  into  another  part  of  the  same  building  of 
which  the  demised  premises  formed  a  part,  and  created 
such  a  disturbance,  and  drew  such  odium  on  the  build- 
ing, that  I  he  lessee  and  his  family  felt  compelled  to 
leave  ;'^  and  even  when  property  was  leased  for  a  dis- 
tillery, and  the  lessors  refused  to  give  their  assent  in 
writing  to  the  use  of  the  property  for  that  purpose,  as 
is  necessary  under  the  internal  revenue  act,  this,  in 
effect,  depriving  the  lessee  of  the  use  thereof.'^^ 

Unless  there  is  an  easement  of  light  in  favor  of  the 
premises  demised  as  against  the  adjoining  premises,'^* 
no  eviction  can  arise  by  reason  of  the  landlord's  act  in 
building  on  the  latter.^^ 


Hall  V.  Irvin,  78  N.  Y.  App.  Div. 
107,  79  N.  Y.  Supp.  614;  Hoeveler 
V.  Fleming,  91  Pa.  322  (dictum); 
Edmison  v.  Lowry,  3  S.  D.  77,  17 
L.  R.  A.  275,  44  Am.  St.  Rep.  774, 
52  N.  W.  583.  Compare  Meeker 
V.  Spalsbury,  66  N.  J.  L.  60,  48 
Atl.  1026;  Manchester,  S.  &  L. 
R.  Co.  V.  Anderson  [1898]  2  Ch. 
394. 

70.  Skally  v.  Shute,  132  Mass. 
367. 

71.  Sully  V.  Schmitt,  147  N.  Y. 
248,  49  Am.  St.  Rep.  659,  41  N.  E. 
514. 

72.  Dyett  v.  Pendleton,  8  Cow. 
(N,  Y,)  727;  Wolf  v.  Eppenstein, 
71  Ore.  1,  140  Pac.  751. 

73.  Grabenhorst  v.  Nicodemus, 
42  Md.  236.  This  decision  seems 
questionable,  the  landlord  being 
guilty  of  no  wrongful  act,  but 
merely  failing  to  act  as  the  ten- 
ant had  anticipated.  That  the 
landlord  influenced  the  refusal  of 
a  liquor  license  to  the  tenant  has 


been  held  not  to  involve  an  evic- 
tion. International  Trust  Co.  v. 
Schumann,  158  Mass.  287,  33  N. 
E.  509;  Kellogg  v.  Lowe,  38 
Wash.  293,  70  L.  R.  9.  510,  80  Pac. 
458.  But  see  Smith  v.  Tennyson, 
219  Mass.  508,  Ann.  Cas.  1916B. 
121,  107  N.  E.  423. 

74.  Post,  §§  336,  351. 

75.  Keating  v.  Springer,  146  111. 
481,  22  L.  R.  A.  544,  37  Am.  St. 
Rep.  175,  34  N.  E.  805,  rev'g  44  111. 
App.  547;  Royce  v.  Guggenheim, 
106  Mass.  201,  8  Am.  Rep.  322; 
Palmer  v.  Wetmore,  4  N.  Y.  Super. 
Ct.  (2  Sandf.)  316;  Myers  v. 
Gemmel,  10  Barb.  (N.  Y.)  537; 
Johnson  v.  Oppenheim,  12  Abb. 
Pr.  (N.  S.)  454,  43  How.  Pr.  (N. 
Y.)  433;  Dimmock  v.  Daly,  9 
Mo.  App.  354.  But  see  dictum  to 
the  contrary  in  Hazlett  v.  Powell, 
30  Pa.  St.  293,  with  which  com- 
pare Rennyson's  Appeal,  94  Pa. 
St.  147,  39  Am.  Rep.  777. 
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Acts  of  omission.     An  eviction  by  the  landlord 


is  properly  an  affirmative  act  on  his  part,  an  act  oi 
commission,  involving  an  interruption  of  or  interference 
with  the  tenant's  possession  or  enjoyment  of  the  prem- 
ises. It  is,  in  its  nature,  a  wrongful  act  which  involves 
a  breach  of  the  covenant  of  quiet  enjoyment.  Unfortu- 
nately, the  courts  have  occasionally  lost  sight  of  the  true 
nature  of  an  eviction  in  this  respect,  and  because  an 
eviction  is  a  recognized  defense  to  a  claim  for  rent,  there 
is  a  tendency  to  say  that  there  is  an  eviction  whenever  a 
condition  exists  on  the  premises  which  the  court  re- 
gards as  justifying  a  failure  to  pay  rent.  >Some  courts 
have,  for  instance,  applied  the  term  to  a  mere  failure 
of  the  tenant  to  perform  covenants  which  he  may  have 
made,  the  nonperformance  of  which  renders  the  premises 
less  desirable  for  some  particular  purposes.  Thus, 
breaches  by  a  landlord  of  covenants  by  him  to  furnish 
electric  power  for  use  on  the  premises,^^  to  furnish 
heat,''^  and  to  furnish  proper  elevator  service,^^  have 
each  been  referred  to  as  constituting  an  eviction.  Oc- 
casionally the  expression  has  even  been  applied  to  an 
undesirable  physical  condition  of  the  premises,  not  the 
result  of  any  act  or  omission  of  the  landlord,  merely  be- 
cause the  tenant  has,  by  statute,  the  right  to  relinquish 
possession  and  refuse  to  pay  rent  if  such  condition  is  not 
removed.^**    The  mere  fact  that  the  tenant  is  thus  given 

76.  Brown   v.    Holyoke    Water-      Pa.  Super.  Ct.  271. 

Power  Co.,  152  Mass.  463,  23  Am.  78.     McCall    v.   New   York    Life 

St.  Rep.  844,  25  N.  E.  966.  Ins.   Co.,   201   Mass.   223,  21  L.   R. 

77.  Harmony  Co.  v.  Ranch.  64  A.  (N.  S.)  38,  87  N.  E.  582;  Law- 
Ill.  App.  386;  Bass  v.  Rollins,  63  rence  v.  Mycenian  Marble  Co.,  1 
Minn.  226,  65  N.  W.  348;  Jack-  N.  Y.  Misc.  105,  20  N.  Y.  Supp. 
son  V.  Paterno,  58  N.  Y.  Misc.  201.  698;  Ardsley  Hall  Co.  v.  Sirrett, 
108  N.  Y.  Supp.  1073;  Riley  v.  86  N.  Y.  Supp.  792.  See  Delmar 
Pettis  County,  96  Mo.  318,  9  S.  W.  Inv.  Co.  v.  Blumenfeld,  118  Mo. 
906;    Lawrence  v.  BurroU,  17  Abb.  App.  308,  94  S.  W.  823. 

N.  C.   (N.  Y.)   312;     Russel  v.  01-  79.     See,  e.  g.,  Tallman  v.  Mur- 

son,  22  N.  D.  410.  37  L.  R.  A.  N.  phy  120  N.  Y.  345,  24  N.  E.  716; 

S.  1217,  Ann.  Cas.  1914B  1069,  133  Sully   v.   Schmitt,   147   N.   Y.   248, 

N.  W.  1030;     McSorley  v.  Allen,  36  49  Am.  St.  Rep.  659,  41  N.  E.  514. 
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the  right  to  refuse  to  pay  rent  on  account  of  sucli  "un- 
tenantable" condition  of  tlie  i)reniises  does  not  impose 
upon  the  hindlord  any  obligation  to  remedy  that  condi- 
tion, as  appears  from  the  fact  wliich,  it  is  conceived,  is 
not  open  to  question,  tliat  the  tenant  has  no  riglit  of 
action  against  the  landlord  for  failure  to  remove  such 
condition  unless  he  has  entered  into  a  covenant  to  that 
effect.  This  being  so,  the  statement  that  the  existence 
of  such  a  condition  constitutes  an  eviction  by  tlie  land- 
lord is  equivalent  to  a  statement,  it  would  seem,  that 
the  landlord  may  be  guilty  of  an  eviction  because  he 
fails  to  do  what  he  is  under  no  obligation  to  do.  Even 
when  the  tenant  has  entered  into  a  covenant,  the  failure 
to  perform  which  results  in  an  untenantable  condition, 
it  is  not  perceived  how  either  the  breach  of  covenant,  or 
the  resulting  untenantable  condition,  or  both  together, 
can  properly  be  referred  to  as  an  eviction,  whatever 
may  be  the  effect  on  the  liability  for  rent.''*^ 

(c)  Effect  of  eviction.  An  eviction  of  the  ten- 
ant gives  him  a  right  of  action  on  the  covenant  for 
quiet  enjoyment,^^  and,  in  the  case  of  an  eviction  by 
the  landlord,  he  has  also  ordinarily  a  right  of  action 
in  tort  for  the  interference  with  his  possession  and  en- 
joyment.^- The  most  important  eff'ect,  however,  is  that 
upon  the  tenant's  liability  for  rent.  An  eviction  by 
the  landlord,  whether  from  the  whole  or  a  part  of  the 
premises,  has  the  effect  of  suspending  the  tenant's  lia- 
bility for  rent,  and  the  result  of  a  total  eviction  under 
title  paramount  is  absolutely  to  extinguish  such  liability. 
But  in  the  case  of  a  merely  partial  eviction  by  title 
paramount,  the  rent  is  apportioned,  and  is  extinguished 
merely  to  the  extent  of  the  eviction.**^^ 

80.     See    Wright    v.    Lattin.    38  Biggs  v.  McCurley.  76  Md.  409,  25 

111.  293;     Hallett  v.  Wylie,  S  Johns.  Atl.  466. 

(N.    Y.)     44,    3    Am.    Dec.     457;  81.     Ante  §  49(b). 

Etheridge  v.  Osborn,  12  Wend.  (N.  82.     See  2  Tiffany,  Landlord   & 

Y.)    399;      Huber   v.   Ryan,   26  N.  Ten.   §  I85i. 

Y.  Misc.  428,  56  N.  Y.  Supp.  135;  83.     Post    §    413    at   note    93    et 

seq. 
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An  eviction  by  the  landlord  does  not,  it  seems, 
terminate  the  tenancy.  That  this  is  so,  would  appear 
from  the  statements  in  the  books,  not  that  the  rent  is 
extinguished  by  an  eviction  but  that  it  is  suspended 
thereby,^^  and  that  it  is  revived  by  the  tenant's  re- 
entry.®^ That  an  eviction  from  part  does  not  terminate 
the  tenancy  has  been  clearly  asserted, ^*^  and  it  does  not, 
it  has  been  decided,  relieve  the  tenant  from  the  per- 
formance of  his  covenants  other  than  for  the  payment  of 
rent,  such  as  that  to  repair,^'^  or  to  use  the  premises  in 
a  tenant-like  manner.^^  The  occasional  statements  to 
the  contrary,  that  a  partial  or  entire  eviction  terminates 
the  tenancy,  are  presumably  to  be  construed  as  referring 
merely  to  the  question  then  at  issue,  the  termination, 
for  the  time  being,  of  the  liability  for  rent.  The  view 
that  the  tenancy  still  exists  after  the  eviction  does  not 
necessarily  mean  that  the  tenant's  liability  for  rent  re- 
vives merely  upon  the  landlord's  subsequent  withdrawal 
from  the  premises,  but  it  is,  it  seems,  only  upon  the 
tenant's  re-entry  that  such  liability  revives.^^ 

The  effect  of  an  eviction  under  paramount  title  is, 
it  seems,  different  from  that  of  an  eviction  by  the  land- 
lord, in  that  it  absolutely  extinguishes  the  relation  of 
tenancy.^ '^ 

84.  See  Bro.  Abr.,  Apportion-  88.  Morrison  v.  Chadwick,  7  C. 
ment,  pi.  7;     Co.  Litt.  148b;  Hodg-      B.  266,  283. 

kins  V.  Robson,  Vent.  277.  89.     Cibel  v.  Hill,  1  Leon,  110; 

85.  Cibel  v.  Hills,  1  Leon.  110,  Bennett  v.  Bittle,  4  Rawle  (Pa.) 
pi.  149;  Timbrell  v.  Bullock,  339;  See  Lewis  v.  Payn,  4  Wend. 
Styles,    446;       Bro.    Abr.,    Extin-  (N.  Y.)  423. 

gulshment,  pi.  4;     Co.  Litt.  319a.  90.     Wheelock    v.    Warschauer, 

86.  Leishman  v.  White,  83  34  Cal.  265;  Fitzgerald  v.  Beebe, 
Mass.  (1  Allen)  489;  Morrison  v.  7  Ark.  310;  Gartside  v.  Outley,  58 
Chadwick,  7  C.  B.  266,  283;  111.  210,  11  Am.  Rep.  59;  Stub- 
Smith  V.  McEnany,  170  Mass.  26,  bings  v.  Village  of  Evanston,  136 
64  Am.  St.  Rep.  272,  48  N.  E.  781.  111.   37,   11   L.   R.   A.   839,   29   Am. 

87.  Newton  v.  Allen,  1  Q.  B.  St.  Rep.  300,  26  N.  E.  577;  Fitch- 
519;  Smith  v.  McEnany,  170  burg  Cotton  Manufactory  Corp.  v. 
Mass.  26,  64  Am.  St.  Rep.  272,  48  Melven,  15  Mass.  268;  Mussey  v. 
N.  E.  781  (dictum).  Holt,  24  N.  H.   248,   55  Am.  Dec. 
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§  59.     Termination  of  estate (a)    Expiration  of 

term.  An  estate  for  years  comes  to  an  end  at  the  ex- 
piration of  the  term  for  which  it  was  created,  and  tliis 
without  any  notice  from  the  landlord  to  the  tenant  or 
from  the  tenant  to  the  landlord,"^  except  in  two  or  three 
states  in  which  the  statute  appears  to  require  a  notice 
in  order  to  terminate  the  tenancy  at  the  end  of  the  term 
named.^- 

In  the  case  of  a  term  limited  to  endure,  not  for  a 
certain  number  of  days  but  for  a  year  or  a  month,  the 
tenn  comes  to  an  end,  not  upon  the  day  corresponding  to 
the  day  on  which  the  term  commences,  but  upon  the  day 
preceding  that  day,  that  is,  the  term  is  regarded,  for 
the  purpose  of  computation,  as  commencing  at  the  mid- 
night preceding  the  day  named  for  its  commencement.''^ 
So  a  lease  for  a  year,  commencing  the  first  day  of  April, 
expires  at  the  end  of  the  last  day  of  March''*  and  a 
lease  for  a  month,  commencing  the  first  day  of  the 
month,  expires  the  last  day  of  the  month.''^     The  same 

234;     Friend  v.  Oil  Well   Supply  Dec.  109;     Centennial  Brewing  Co. 

Co.,  165  Pa.  St.  652,  30  Atl.  1134.  v.  Rouleau,  49  Mont.  490,  143  Pac. 

So  in  Andrews  v.  Needham,  Noy,  969;     Williams  v.  Mershon,  57  N. 

75,    Cro.    Eliz.    656,    it   is    decided  J.   L.  242,   30  Atl.   619;      Allen  v. 

that  by  the  entry  under  elder  ti-  Jaquish,   21   Wend.    (N.   Y.)    628; 

tie  the  tenant  is  relieved  from  a  Stedman  v.  Mcintosh,  26  N.  C.   (4 

covenant  to   repair   and  yield   up  Ired.  Law)  291,  42  Am.  Dec.  122; 

at  the  end  of  the  term,  "for  if  the  Ashhurst    v.    Eastern    Pennsylva- 

land    be    gone,    the    obligation    is  nia  Phonograph   Co.,   166   Pa.   St. 

discharged."     See,  also,  Wheelock  357,  31  Atl.  116. 

V.  Warschauer,  34  Cal.  265.  92.     See  references  in  2  Tiffany, 

91.     Cobb  V.  Stokes,  8  East.  358;  Landlord  &  Ten.  §  196a  note  11. 

McKissick  v.   Ashby,  98  Cal.   422,  93.     Say  v.  Smith,  Plowd.  271; 

33  Pac.  729;     Secor  v.  Pestana,  37  Sidebotham   v.  Holland    [1895],   1 

111.  525;     Hamit  v.  Lawrence,  2  A.  Q.  B.  378;    Higgins  v.  Halligan,  46 

K.   Marsh.    (Ky.)    366;     StockweU  111.   173;     Buchanan  v.  Whitman, 

V.  Marks,  17  Me.  455,  35  Am.  Dec.  151  N.  Y.  253,  45  N.  E.  556;     Duf- 

266;     Dorrell  v.  Johnson,  17  Pick.  fy  v.  Ogden,  64  Pa.  St.  240. 

(Mass.)  263,  266;  Engels  v.  Mitch-  94.     Fox   v.    Nathans,   32   Conn. 

ell,  30  Minn.   122,   14  N.  W.   510;  348. 

Waldo  V.  Jacobs,  152  Mich.  425,  15  95.     Steffens   v.    Earl,   40   N.   J. 

Ann.    Cas.    343,    116    N.    W.    371;  L.  128,  29  Am.  Rep.  214. 
Young  V.  Smith,  28  Mo.  65,  75  Am. 
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rnl(>  holds  good,  no  doubt,  when  the  tenancy  is  for  two 
or  more  years  or  two  or  more  months,  so  that,  for  in- 
stance a  term  of  two  years  commencing  on  the  lirst  day 
of  May  would  end  on  the  last  day  of  April. 

(b)      Special   limitation.     The   tenant's   estate 


for  years,  like  a  life  estate,  may  be  subject  to  a  *\special 
limitation,"  or,  as  it  is  sometimes  called,  a  ''conditional 
limitation,"  by  which  such  estate  may  come  to  an  end 
befoie  tlie  regular  end  of  the  tenn  upon  the  happening 
of  some  contingency."*  So  a  lease  may  be  made  for  a 
certain  number  of  years,  if  the  lessee  lives  so  long,^'^ 
if  another  person  lives  so  long,'"^  if  B  shall  continue 
parson  of  Dale,"^  if  the  lessee,^  or  his  licensee,  being  of 
a  specified  character,-  continues  to  occupy  the  premises, 
or  if  the  lessee  continues  in  the  lessor's  service,"  and  in 
such  cases  the  tenancy  will  come  to  an  end  before  the 
ex])iration  of  the  term  named,  in  case  the  lessee  or  other 
person  dies,  removes  from  the  premises,  or  leaves  the 
lessor's  employment,  as  the  case  may  be. 

(c)    Option  to  terminate.    Not  infrequently  the 


lessor  is  given  tlie  light  to  teiniinate  the  tenancy  before 
the  expiration  of  the  term  named,  such  a  right  being 
sometimes  absolute  in  character,*  and  sometimes  author- 
izing him  to  terminate  only  for  some  particular  reason, 
as  when  he  desires  the  land  for  building  purposes,^  or 
when  he  sells  the  land.^     Occasionally  there  is  merely 

96.  See  post   §  90.  W.  Va.  778,  17  S.  E.  299;      Wrcn- 

97.  Co.  Litt.  45b,  214b;  Hughes'  ford  v.  Gyles,  Cro.  Eliz.  643. 
Case,    13    Coke,     66;       Sutton    v.  4.     See.    e.     g.,     Zantzinger     v. 
Hiram  Lodge,  83  Ga.  770,  6  L.  R.  Joseph,  43  App.  Cas.   (D.  C.)  542; 
A.  703,  10  S.  E.  585.  Wisner  v.  Richards,  62  Wash.  429, 

98.  Randle  v.   Lory,  6  Adol.   &  Ann.  Cas.  1912D  160,  113  Pac.  1090. 
El.  218.  5.     Hodgkins  v.  Price,  137  Mass. 

99.  Sheppard's  Touchstone,  274.       13;     Russell  v.  Coggins,  8  Ves.  Jr. 

1.  Doe  d.  Lockwood  v.  Clarke.       34. 

8  East  185.  6.     Harrison  v.  Pinkney,  6  Ont. 

2.  Kehoe  v.  Marquess  of  Lans-  app.  225;     Cooper  v.  Gambill,  146 
downe  [1893],  App.  Cas.  451.  Ala.  184,  40  So.  827;  Jones  v.  Shib- 

3.  Marmet  Co.  v.  Archibald,  37  ley,  113  Ark.  598,  166  S.  W.  937; 
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a  stipulation  on  the  part  of  tlie  lessee  to  give  up  posses- 
sion on  demand  or  notice/  a  character  of  provision 
which,  if  construed  as  a  covenant  merely,  cannot  well 
operate  to  terminate  the  tenant's  estate.®  If  such  a 
provision  o]>erates  to  terminate  the  tenant's  estate  on  dc 
mand  by  the  lessor,  it  would  seem  to  be  something  more 
than  a  covenant.''^  The  theory  on  which  even  an  option 
to  terminate  the  tenancy  is  to  be  regarded  as  operative, 
whether  as  a  special  limitation,*'  a  condition  J"  or  as  a 
''power  of  revocation "^^  has  but  seldom  been  the  sub- 
ject of  judicial  discussion,  and  it  should  perhaps  be 
regarded  as  a  question  of  the  construction  of  the  lan- 
guage used  in  each  particular  case.  A  provision 
terminating  the  tenancy  on  a  sale  by  the  landlord  would 
seem  to  operate  to  tenninate  it  on  a  sale  being  made, 
regardless  of  the  desire  of  the  vendor  or  of  the  vendee 
to  the  contrary,^"  unless  the  provision  can  be  construed 


Molyon  v.  CarroU,  91  Conn.  642, 
100  Atl.  1057;  Wallace  v.  Bahl- 
horn,  68  Mich.  87,  35  N.  W.  834; 
Lunke  v.  Egeland,  46  Mont.  403, 
128  Pac.  610;  Morton  v.  Weir,  70 
N.  Y.  247;  Johnston  v.  King,  83 
Wis.  8,  54  N.  W.  28. 

7.  See  Doe  d.  Wilson  v.  Phil- 
lips, 2  Bing.  13;  Dennison  v. 
Read,  33  Ky.  (3  Dana)  586; 
Wheeler  v.  Dascomb,  57  Mass.  (3 
Gush.)  285;  Sloan  v.  Cantrell,  45 
Tenn.  (5  Cold.)  571;  Bergland  v. 
Frawley,  72  Wis.  559,  40  N.  W. 
372. 

8.  But  in  several  cases  it  was 
decided  that  the  stipulation  in 
question  was  a  "covenant"  the 
benefit  of  which  would  pass  with 
the  reversion  under  St.  32  Hen.  8, 
c.  34,  but  it  was  at  the  same  time 
In  effect  decided  that  the  trans 
feree  could  recover  possession  by 
reason    thereof.      Roberts    v.    Mc- 


Pherson,  62  N.  .1.  L.  165,  40  Atl. 
630;  Id.,  63  N.  J.  L.  352,  43  Atl. 
1098;  Douglaston  Realty  Co.  v. 
Hess,  124  N.  Y.  App.  Div.  508,  108 
N.  Y.  Supp.  1036;  Hadley  v. 
Bernero,  97  Mo.  App.  314,  71  S. 
W.  541;  McCIung  v.  McPherson, 
47  Ore.  73,  82  Pac.  13,  81  Pac. 
567. 

8a.     Post  §  76,  note  69. 

9.  As  in  Manhattan  Life  Ins. 
Co.  V.  Gosford,  3  N.  Y.  Misc.  509, 
23  N.  Y.  Supp.  7. 

10.  See  Liddy  v.  Kennedy,  L. 
R.  5  H.  L.  134,  per  Lords  Chelms- 
ford and  Westbury;  Diepenbrock 
V.  Luiz,  158  Cal.  716,  Ann.  Gas. 
1912C  1084,  115  Pac.  743. 

11.  See  Liddy  v.  Kennedy,  L. 
R.  5  H.  L.  134,  per  Lord  Hather- 
ley. 

12.  Morton  v.  Weir,  70  N.  Y. 
247;  Buhman  v.  Nickels  &  Brown 
Bros.,  1  Cal.  App.  266,  82  Pac.  85. 


R.  P. 


14. 
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as  being  intended  to  operate  only  when  sucli  desire  is 
indicated.^^ 

Occasionally  a  lease  for  years  gives  the  lessee  an 
option  to  terminate  the  tenancy  before  the  end  of  the 
term  named.^^^  Such  an  option  would  seem  to  operate 
by  way  of  special  limitation. 

(d)    Surrender.     An  estate  for  years  may  be 


terminated  by  surrender,  a  yielding  up  of  the  estate 
to  the  owner  of  the  reversion  or  remainder.^^  But 
though  a  surrender  terminates  the  estate  as  between  the 
parties  thereto,  it  does  not,  ordinarily  at  least,  divest 
the  rights  of  third  persons  based  upon  the  existence  of 
the  estate. ^^  So  it  has  been  held  that  a  tenant  under 
a  lease  for  years,  after  mortgaging  his  estate^®  or  after 
a  lien  in  favor  of  another  has  otherwise  arisen  on  such 
interest,^'^  cannot,  by  surrender,  affect  the  rights  of  the 
lienor.  And  a  surrender  by  a  tenant  to  his  landlord  does 
not  affect  the  subtenant's  right  of  possession  but  the 
chief  landlord,  the  surrenderee,  becomes,  in  favor  of  the 
subtenant,  the  latter 's  landlord,  with  no  other  or  greater 
rights  to  possession  than  belonged  to  the  tenant  in  chief, 
the  surrenderor.^^ 

13.  As  was  the  case,  apparent-  92  Ind.  82,  47  Am.  Rep.  135; 
ly,  in  Callaghan  v.  Hawkes,  121  Deane  v.  Caldwell,  127  Mass.  242; 
Mass.  298;  Dudley  v.  Estill,  6  Snowhill  v.  Reed,  49  N.  J.  L.  292, 
Leigh   (Va.)    562.  60  Am.  Rep.  615,  10  Atl.  737;  Har- 

13a.     Palmer  v.  Wallbridge,  15  ris    v.    Hiscock,    91    N.  Y.    340; 

Can.    Sup.    Ct.    650;      Hendry    v.  Greider's  Appeal,   5  Pa.  422.     As 

Squier,  126  Ind.  19,  9  L.  R.  A.  798,  to  surrender,  see  post  §  431. 

25  N.  E.  830    (semNe);     Jenkins  15.     Co.  Litt.  338b. 

V.  Clyde  Coal  Co.,  82  Iowa  618,  48  16.     Firth  v.  Rowe,  53  N.  J.  Eq. 

N.  W.  970;     Goelet  v.  Spofford,  55  520,  32  Atl.  1064;     Allen  v.  Brown, 

N.  Y.  647;     Stedman  v.  Mcintosh,  60  Barb.    (N.  Y.)    39. 

26  N.  C.  (4  Ired.  Law)  291,  42  17.  Dobschmetz  v.  Holliday,  82 
Am.  Dec.  122;  Brown  v.  Fowler,  111.  371;  Taylor  v.  Marshall,  153 
65  Ohio  St.  507,  65  N.  E.  76;  111.  App.  409;  Farnum  v.  Hefner, 
Hooks  V.  Frost,  165  Pa.  St.  238,  79  Cal.  575,  12  Am.  St.  Rep.  174, 
30  Atl.  846.  21   Pac.    955. 

14.  Co.  Litt.  338b.  Terstegge  18.  Pike  v.  Eyre,  9  Barn.  &  C. 
V.  Girst  German  Mut.  Benev.  Soc,  909;     Mitchell  v.  Young,  80  Ark. 
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At  common  law,  after  a  surrender  by  the  tenant, 
the  subtenant  was  regarded  as  free  from  liability  for  rent 
or  upon  the  covenants  of  the  sublease,  on  the  theory 
that  the  subreversion  to  which  they  were  incident  had 
ceased  to  exist. ^'^  This  doctrine  has  in  P]ngland  been 
changed  by  statute.^^  In  this  country  it  has  been  applied 
in  at  least  one  decision,^^  and  has  occasionally  been 
I'eferred  to  without  disapproval,^^  while  in  one  state  it 
has  in  effect  been  repudiated,  the  subreversion  being 
regarded  as  still  in  existence  for  the  purpose  of  asserting 
the  tenant's  liability  for  rent  and  upon  his  covenants.^^ 

(e)    Merger.    An  estate  for  years  may  come  to 

an  end  by  reason  of  its  "merger"  in  the  estate  in  re- 
mainder or  reversion.^*  As  before  stated,  the  general 
rule  is  that  the  estate  which  is  merged  must  be  no  great- 


441,  7  L.  R.  A.  (N.  S.)  221,  117 
Am.  St.  Rep.  89,  10  Ann.  Cas.  308, 
97  S.  W.  454;  McKenzie  v.  Lex- 
ington, 4  Dana.  (Ky.)  129;  Eten 
V.  Luyster,  60  N.  Y.  252;  Krider 
V.  Ramsay,  79  N.  C.  354;  Hessel 
V.  Johnson,  129  Pa.  173,  5  L.  R. 
A.  851,  15  Am.  St.  Rep.  716,  18 
Atl.  754;  Cuschner  v.  Westlake, 
43  Wash.  690,  86  Pac.  948. 

19.  Threr  v.  Barton,  Moore,  94; 
Webb  V.  RusseH,  3  Term  R.  393;  3 
Preston,  Conveyancing  448. 

20.  8  &  9  Vict.  c.  106  §  9. 

21.  Buttner  v.  Kasser,  19  Cal. 
App.  755,  127  Pac.  811. 

22.  Bailey  v.  Richardson,  66 
Cal.  416,  5  Pac.  910;  McDonald  v. 
May,  96  Mo.  App.  236,  69  S.  W. 
1059;  Krider  v.  Ramsay,  79  N. 
C.  354.  See  Williams  v.  Michigan 
Cent.  R.  Co.,  133  Mich.  448,  103 
Am.  St.  Rep.  458,  95  N.  W.  708. 
"And  the  criticism  of  the  doctrine 
in  editorial  note  in  13  Columbia 
Law  Rev.  245. 


That  the  subreversion  is  not  so 
merged  as  to  affect  the  liability 
under  the  covenants  entered  into 
by  the  sublessor,  see  Bailey  v. 
Richardson,  66  Cal.  416,  5  Pac. 
910;  Standard  Oil  Co.  v.  Slye, 
164  Cal.  435,  129  Pac.  589. 

23.  Hessel  v.  Johnson,  129  Pa. 
173,  5  L.  R.  A.  851,  15  Am.  St.  Rep. 
716,   18   Atl.   754. 

That  the  liability  for  rent  re- 
mains if  the  tenant,  in  making 
the  surrender,  reserves  the  rent, 
see  Beal  v.  Boston  Car  Spring  Co., 
125  Mass.  157,  28  Am.  St.  Rep. 
216.  And  see  Appleton  v.  Ames, 
150  Mass.  34,  5  L.  R.  A.  206,  22  N. 
E.  69;  McDonald  v.  May,  96  Mo. 
App.  236,  69  S.  W.  1059. 

24.  See  Dynevor  v.  Tennant,  13 
App.  Cas.  279;  Otis  v.  McMillan  & 
Sons,  70  Ala.  46;  Ferguson  v.  fit- 
ter, 21  Ark.  160,  76  Am.  Dec.  361; 
Ewing  V.  Jas.  H.  Goodman  &  Co. 
Bank,  17"'.  Cal.  559,  153  Pac.  945; 
Liebschutz  v.  Moore,  70  Ind.  142, 
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er  in  quantum  than  the  estate  in  which  it  is  merged;-^ 
but  in  apparent  disregard  of  this  rule  are  the  statementb 
which  are  found^^  to  the  etfect  tliat  an  estate  for  years 
may  be  merged  in  another  estate  for  years  of  less 
duration.  An  estate  for  years,  no  matter  how  great  the 
number  of  years,  being  in  the  view  of  the  common  law 
less  in  quantum  than  an  estate  for  life,  may  merge  in 
an  estate  of  the  latter  character.^'^    .  • 

(f)    Forfeiture.     An  estate  for  years,  like  any 


other  estate,  may  come  to  an  end  by  reason  of  a  forfei- 
ture for  breach  of  an  express  condition,  contained  in  the 
instrument  by  which  the  estate  was  created.  As  else- 
where stated,  in  the  case  of  a  lease,  such  a  condition 
frequently  takes  the  form  of  a  provision  for  forfeiture, 
that  is,  a  provision  giving  a  right  of  re-entry,  as  it  is 
termed,  upon  a  breach  by  the  lessee  of  any  of  the 
covenants  of  the  lease.-''  IVForeover,  even  though  no 
condition  is  ex])ressed,  a  right  of  forfeiture  or  re-entry 
exists  by  statute  in  some  states  in  favor  of  the  land- 
lord, on  breach  of  any  stipulation  in  the  instrument  of 
lease,  or  in  case  of  an  illegal  use  of  the  premises.  And 
apart  from  statute,  the  landlord  may  have  a  right  of 
re-entry  by  reason  of  the  tenant '.s  disclaimer  of  the  land- 
lord's title.-^ 

(g)  Termination  of  lessor's  estate.    In  the  ab- 


36  Am.  St.  Rep.   182;      Carroll  v.  a  view,  if  immediately  after  mak- 

Ballance,   2(5    111.   9,   79   Am.    Dec.  ing  a  lease  for  ten  years,  the  les- 

354;     Denliam  v.  Sankey,  38  Iowa  sor  makes  a  concurrent  lease  for 

369;     Story  v.  Ulman,  88  Md.  244,  five    years,    the   second    lessee   be- 

41   Atl.   120;    Hudson    Bros.    Com-  comes  reversioner  for  the  terra  of 

mission    Co.    v.    Glencoe    Sand    &  five  years,  and  if  his  estate  and 

Gravel  Co.,  140  Mo.   103,  62  Am.  that   of   the   prior   lessee   become 

St.  Rep.  722,  41  S.  W.  450;     Ker-  vested  in  one  and  the  same  per- 

shaw  V.  Supplee,   (1  Rawle   (Pa.)  son,  the  ten  year  term  is  merged 

131.  in  the  five  year  term. 

25.  Ante  §  34.  27.     3     Preston,     Conveyancing 

26.  Stephens     v.      Bridges,      6  219. 

Madd.  &  Gel.  66,  3  Preston,  Con-  28.     Post  §  76. 

veyancing,  195.    According  to  such  29.     Post  |  77. 
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sence  of  a  vstatutory  power  or  of  aii  express  power  to 
that  effect  in  the  creation  of  the  estate,  one  having  a 
limited  estate  in  land  cannot,  as  against  the  person  en- 
titled in  reversion  or  remainder,  create  an  estate  to 
endnre  beyond  the  normal  time  for  termination  of  his 
own  estate.  This  self-evident  principle  has  been  ai)plied 
in  the  case  of  the  making  of  a  lease  for  years  by  a  ten- 
ant for  his  own  or  another's  life,  the  rights  of  the  re- 
mainderman or  reversioner  being  recognized  as  superior 
to  any  claim  on  the  part  of  the  lessee,'*^  And  so  the  ex- 
piration of  the  lessee's  estate  by  reason  of  a  special  limi- 
tation terminates  the  estate  of  his  sublessee.-'^ 

The  enforcement  of  a  forfeiture  of  the  subrevcr- 
sion  for  breach  of  a  condition  of  the  original  lease  will 
defeat  the  estate  of  the  subtenant  and  so  terminate  his 
tenancy.^ - 

If  a  mortgagor  having  the  legal  litle  grants  a  lease 
subsequent  to  a  mortgage,  upon  the  foreclosure  of  such 
mortgage  and  the  expiration  of  all  right  of  redemption, 
the  lessee  has  no  interest  which  he  can  assert  as  against 
one  claiming  under  the  foreclosure,*'"  and  the  same 
rule  applies  in  case  of  a  sale  under  any  other  lien  prior 
to  the  lease.^^ 

If  a  mortgagee  having  the  legal  title  makes  a  lease 
and  the  mortgagor  redeems,  the  mortgagee's  title  there- 

30.  See,  e.  g..  Sanders  v.  Sut-  111.  App.  Gl;  Miller  v.  Prescott, 
line  Bros.  &  Co.,  163  Iowa  172,  143  163  Mass.  12,  47  Am.  St.  Rep.  434, 
N.  W.  492:  Coakley  v.  Chamber-  39  N.  E.  409;  Stees  v.  Kranz,  32 
lain,  8  Abb.  Pr.  (N.  S.)  37,  38  Minn.  313,  20  N.  W.  241;  Eten 
How.  Pr.  483,  31  N.  Y.  Super.  Ct.  v.  Luyster,  60  N.  Y.  252;  Cuscli- 
(1  Sweeny)  67G;  GutHmann  v.  ner  v.  Westlake,  43  Wash.  690,  86 
Vallery,  51  Neb.  824,  71  N.  W.  734,  Pac.    948. 

66  Am.  St.  Rep.  475;      and  cases  33.     Rogers    v.     Humphreys,     4 

cited  ante  §  33,  note  56a.  Adol  &  E.  299;  Comer  v.  Sheehan, 

31.  Eten  v.  Luyster,  60  N.  Y.  74  Ala.  452;  Gartside  v.  Outlay, 
252.  58  111.  210,  11  Am.  Rep.  59;    Lane 

32.  Hand  v.  Blow  [1901],  2  Ch.  v.  King,  8  Wend.  (N.  Y.)  584,  24 
721;     Brock  v.  Desmond  &  Co.,  154  Am.  Dec.  105. 

Ala.  634,  129  Am.  St.  Rep.  71,  45  34.     See  1  Tiffany,  Landlord  & 

So.  665;     Frazier  v.  Caruthers,  44       Tenant  §   78  n    (3). 
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upon  coming  to  an  end,  the  lessee  or  his  assignee  cannot 
retain  the  possession  as  against  the  mortgagor,^^  and 
the  same  is  true  if  a  purchaser  at  execution  sale  leases 
and    the    execution    defendant    subsequently    redeems.^^ 

(h)  Destruction  of  premises.    The  question  has 


frequently  arisen  whether  destruction  of  or  injury  to  part 
of  the  premises,  ordinarily  a  building  upon  the  land 
leased,  terminates  the  liability  for  rent,  and  the  great 
majority  of  the  decisions  are,  as  elsewhere  stated,^^  to 
the  effect  that,  apart  from  a  statute  or  special  stipula- 
tion to  the  contrary,  the  liability  for  rent  continues  as 
before.  This  view  involves  the  view  that  the  tenancy 
itself  still  continues.  It  has,  however,  been  frequently 
decided  in  this  country  that  the  liability  for  rent  ceases 
if  the  leased  premises  consist  merely  of  a  building  or  a 
part  of  a  building  without  including  any  land,  and  the 
building  is  destroyed,^^  and  there  are  a  number  of  cases 
in  which  it  is  specifically  stated  that  the  tenancy  ceases 
in  such  a  case,  there  being  no  longer  any  subject-matter 
on  which  the  tenancy  can  operate,^^ 

II      (B)     Tenancy  at  Will. 

§  60.  Nature  of  tenancy.  A  tenancy  at  will  is  a 
tenancy  which  is  terminable  at  the  volition  of  either  the 
landlord  or  the  tenant.  We  do  not  ordinarily  speak  of 
an  estate  at  will,  but  nevertheless  the  interest  of  a 
tenant  at  will  is  properly  ah  estate,^*^  since  he  has  not 

S5.    Hungerford  v.  Clay,  9  Mod.  Exch.  Co.,  3  Edw.  Ch.  (N.  Y.)  315; 

1;      Willard   v.   Harvey,   5   N.   H.  Winton  v.   Cornish,   5   Ohio,   477; 

252;     Holt  V.  Rees,  44  111.  30.  Harrington  v.  Watson,  11  Ore.  143, 

36.  Morris  v.  Beebe,  54  Ala.  300.  50  Am.  Rep.  465,  3  Pac.  173;  Mov- 

37.  Post  §  413  notes  81-86.  ing  Picture  Co.  of  America  v.  Scot- 

38.  Post  §  413  notes  87-88.  tish  Union  &  National  Ins.  Co.  of 

39.  McMillan  v.  Solomon,  42  Edinburgh,  244  Pa.  358,  90  Atl. 
Ala.  356,  94  Am.  Dec.  654;  Ains-  642;  MacNair  v.  Ames,  29  R.  L 
worth  V.  Ritt,  38  Cal.  89;  Stock-  16  Ann.  Cas.  1208,  68  Atl.  950; 
well  V.  Hunter,  52  Mass.  (11  Mete.)  Utah  Optical  Co.  v.  Keith,  18  Utah, 
448,  45  Am.  Dec.  220;  Shawmut  464;  56  Pac.  155;  Schmidt  v.  Pet- 
Nat.  Bank  v.  City  of  Boston,  118  tit,  8  D.  C.  (1  MacArtliur)  179. 
Mass.    125;    Kerr    y.    Merchant's         40.     Tliat   he   has   an   estate  is 
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only  the  possession,  but  also  a  right  to  the  possession. 
This  right,  as  against  third  persons,  he  may  assert  by 
an  action  of  trespass^ ^  or,  it  seems,  an  action  of  eject- 
ment.^- He  has  a  riglit  to  the  possession  even  as  against 
the  landlord  himself,  in  that  the  latter,  until  he  has 
terminated  the  tenancy  by  demand  or  otherwise,  cannot 
maintain  ejectment  against  the  tenant^^  or  summary 
proceedings  under  the  statute^*  or  trespass  to  try  title.''^ 

§  61.  Creation  of  tenancy (a)  Permissive  posses- 
sion. A  tenancy  at  will  may  be  created  by  a  lease  which 
expressly  undertakes  to  create  a  tenancy  at  the  will  of 
both  parties,^^  and,  as  above  indicated,  such  may  be  the 
effect  of  a  lease  at  the  will  of  the  lessor  or  of  the  lessee. 
But  apart  from  such  cases,  in  vhich  there  is  a  particular 
reference  to  the  ''will"  of  one  or  both  parties,  the 
tenancy  may  exist  merely  as  a  result  of  the  taking  of 
possession  of  land  by  permission,  ''permissive  posses- 
sion," as  it  may  be  called,  without  any  understanding 
as  to  the  duration  of  the  possession.^^     In  such  a,  case 

usuaHy  assumed  by  the  standard  Jones   v.    Temple,    87   Va.   210,    24 

writers.     See,  e.   g.,  Co.   Litt  55a,  Am.  St.  Rep.  649,  12  S.  E.  404. 

2  Blackst.  Comm.  145,  1  Cruise's  44.     Wheeler   v.    Wood,    25   Me. 

Dig.  tit.  9,  c.  1  §  2,  Williams,  Real  287. 

Prop.  (18th  Ed.)  434.  45.     Jones    v.     Jones,     2     Rich. 

41.  Evans  v.  Watkins,  76  N.  A.  Law    (S.  C.)    542. 

433,  41  L.  R.  A.   (N.  S.)   404,  (83  46.     So    it   may    be   created    by 

Atl.  915.  such   words  as   to   hold   "as   long 

42.  Runnington,  Ejectment,  9,  as  both  parties  please"  (Richard- 
Buntin  v.  Doe,  1  Blackf.  (Ind.)  son  v.  Langridge,  4  Taunt.  128), 
26;  Covert  v.  Morrison,  49  Mich.  or  "for  so  long  as  the  parties 
133,  13  N.  W.  390;  Blunden  v.  shall  mutually  agree,"  with  a  pro- 
Baugh,  Cro.  Car.  302.  vision  that  "either  party  may  put 

43.  Goodtitle  v.  Herbert,  4  an  end  to"  the  relation.  Say  v. 
Term  R.  680;   Right  v.  Beard,  13  Stoddard,  27  Ohio  St.  478. 

East,  210;  Bush  v.  Fuller,  173  Ala.  47.     St.  Louis,  L  M.  &  S.  R.  Co. 

511,  55  So.  1000;  Frisbie  v.  Price,  v.    Hall,    71    Ark.    302,    74    S.    W. 

27  Cal.   253;    Zilch  v.  Young,  184  293;  Goodwin  v.  Perkins,  134  Cal. 

111.   333,   56   N.   E.   318;    Allen   v.  564,    66    Pac.     793;     Radican     v. 

Mansfield,  82  Mo.  688;  Jackson  v.  Hughes,  86  Conn.  536.  86  Atl. 
Aldrich,   13   Johns,    (N.   Y.)    106; 
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the  tenant  is  under  no  obligation  to  remain  in  posses- 
sion nor  is  tlie  owner  under  any  obligation  to  let  liim 
remain  and  consequently  the  tenancy  may  be  discon- 
tinued at  the  will  of  either.  Frequently,  however,  a 
])ermissive  possession  which  would  otherwise  constitute 
a  tenancy  at  will  is,  as  will  be  seen  later,^^  by  reason  of 
the  reservation  or  payment  of  a  periodic  rent,  changed 
into  a  tenancy  from  year  to  year  or  other  periodic 
tenancy. 

The  permissive  i)Ossession  above  referred  to  which 
constitutes  a  tenancy  at  will  may  arise  under  a  variety 
of  circumstances,  frequently  even  though  the  parties 
intended  to  create  a  different  relation,  t^or  instance,  if 
one  goes  into  possession  under  a  void  conveyance,  the 
grantee  or  lessee  is  a  tenant  at  will.  This  was  the  case 
at  common  law  when  a  deed  of  feoffment  was  not  ac- 
companied by  livery  of  seisin  but  the  feoffee  entered, 
since  he  entered  by  the  consent  of  the  feoffor.^'*  And, 
likewise,  if  one  enters  under  a  conveyance  in  fee  which 
is  invalid  under  the  statute  of  frauds,  he  becomes  a 
tenant  at  will.^*^  The  same  principle  has  been  quite 
trequently  applied  in  the  case  of  one  entering  under  an 
invalid  conveyance  by  way  of  lease, ^^  as  when  it  was 
invalid  under  the  statutes  of  mortmain,^^  because  un- 

220;     Kankakee    &    S.    R.    Co.    v.  v.  Seekins,   62  Wis.  26,  21   N.  W. 

Horan,  131  111.  288,  23  N.  E.  621;  814;    Utah    Optical    Co.    v.    Keith, 

Goodenow    v.   Allen,    68    Me.    308;  18  Utah,  464,  56  Pac.  1.55. 

Howard     v.     Merriam,     5     Cush.  48.     Post  §  64. 

(Mass.)  563;  Appleton  v.  Buskirk,  49.     Litt.  §  70;  Co.  Litt.  57  b. 

67  Mich.  407,  34  N.  W.  708;    San-  50.     .Jackson       v.       Rogers,       2 

ford    V.    Johnson,    24    Minn.  172;  Caines   Cas.    (N.    Y.)    314;    Bzelle 

r-eavitt  V.  Leavitt,  47  N.  H.  329;  v.   Parker,   41   Miss.  520.     And  so 

I  arned  v.  Hudson,  60  N.  Y.  102;  where   one   enters   under   an   oral 

Den  d.  Humphries  v.  Humphries,  lease    for    life.      Hooton    v.    Holt, 

25  N.  C.  (3  Ired.  Law)  362;  Maher  139  Mass.  54,  29  N.  E.  221. 

V.  James  Hanley  Brew.  Co.,  23  R.  51.     See   Hayes   v.   City   of  At- 

I.   323,  50  Atl.   330;    Robb  v.   San  lanta,  1  Ga.  App.  25,  57  S.  E.  1087. 

Antonio   St.   R.   Co.,   82   Tex.   392,  gent,  13  Ch.  Div.  330. 

18  S.  W.  707;   Rich  v.  Bolton,  46  52.  Magdalen  Hospital  v.  Knotts, 

Vt.   84,   14   Am.   Rep.    615;    Webb  4  App.  Cas.  324;   Bunting  v.  Sar- 
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sealed,''^  because  not  acknowledged  or  recorded,"^  ])e- 
cause  an  improper  execution  of  a  power/' ^  or  because  tiie 
lease  was  ultra  vires,^^  and  such  is  primarily  the  status 
of  one  who  enters  under  a  lease  which  is  invalid  by  rea- 
son of  the  Statute  of  Frauds.'"'  Other  cases  of  such  per- 
missive possession  rendering  one  a  tenant  at  will  may 
occur  in  the  case  of  one  who  enters  into  possession  by 
permission  of  the  owner  pending  negotiations  for  a 
lease,'*'*  or  a  sale'^'*  to  him,  and  of  one  permitted  to  oc- 
cupy pending  the  performance  of  an  executory  contract 
for  a  lease  to  him."*^ 

(b)     Lease  not  naming-  duration.     There   are 


occasional  decisions  to  the  effect  that  a  lease  which  fails 
to  name  the  period  for  which  the  tenancy  is  to  endure 
creates  a  tenancy  at  will.^^     Such  a  lease,  if  insufficient 


53.  Ecclesiastical  Com'rs  v. 
Merral,  L.  R.  4  Exch.  162;  Arbeny 
V.  Exley,  Watkins  &  Co.,  52  W. 
Va.  476,  61  L.  R.  A.  957,  44  S.  E. 
149. 

In  Maine  it  appears  to  have 
been  held,  somewhat  singularly, 
that,  although  a  conveyance  pur- 
porting to  pass  a  life  estate,  not 
being  under  seal,  was  not  effective 
to  pass  such  an  estate,  neverthe- 
less the  grantee  could  retain  pos- 
session until  his  death.  Calkins 
v.  Pierce,  112  Me.  474,  92  Atl 
529. 

54.  McLeran  v.  Benton,  73  Cal. 
329,  2  Am.  St.  Rep.  814,  14  Pac. 
879;  Baltimore  &  O.  R.  Co.  v. 
West,  57  Ohio  St.  161,  49  N.  E. 
344. 

65.  Doe  d.  Martin  v.  Watts,  7 
Term  R.  83. 

56.  City  of  Bay  St.  Louis  v. 
Hancock  County,  80  Miss.  364,  32 
So.  54  (city  occupying  under 
lease  which  it  had  no  power  to 
accept).      In    Rogers    v.    Hill,    3 


Ind.  T.  562,  64  S.  W.  536,  one  tak- 
ing possession  under  a  void  In- 
dian lease  was  held  to  be  a  ten- 
ant at  will. 

57.  See  post   §   64(b). 

58.  Coggan  v.  Warwicker,  3 
Car.  2  K.  40;  Lennox  v.  West- 
ney,  17  Ont.  472;  Fall  v.  Moore, 
45  Minn.  515,  48  N.  W.  404;  Car- 
terl  v.  Roberts,  140  Cal.  164,  73 
Pac.  818. 

59.  Doe  d.  Thomas  v.  Chamber- 
lain, 5  Mees.  &  W.  14;  Swart  v. 
Western  Union  Tel.  Co.,  142  Mich. 
21,  12  Det.  Leg.  N.  609.  105  N. 
W.  74. 

60.  Braywaite  v.  Hitchcock,  10 
Mees.  &  W.  494;  Weed  v.  Lind- 
say, 88  Ga.  686,  20  L.  R.  A.  33. 
15  S.  E.  836;  Tuttle  v.  Lang- 
ley,  68  N.  H.  464,  39  Atl.  488 
(sem'ble). 

61.  Murray  v.  Cherrington,  99 
Mass.  229;  Gardner  v.  Hazleton, 
121  Mass.  494;  Amick  v.  Bru- 
baker,  101  Mo.  473,  14  S.  W.  627. 
So,  it  has  been  held  that  a  lease 
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to  create  a  freehold  estate  because  not  in  writing  or 
for  any  other  cause,  will  no  doubt  have  such  an  effect. 
It  will  constitute  merely  a  case  of  permissive  possession 
such  as  we  have  just  been  discussing.  But  these  de- 
cisions, so  far  as  they  may  involve  the  view  that  a  lease 
by  one  having  an  estate  in  fee,  though  sufficient  in  point 
of  execution  to  create  a  freehold  estate,  will  create  a 
tenancy  at  will  only,  merely  because  no  estate  is  ex- 
pressly limited,  are,  it  is  conceived,  erroneous.  At 
common  law  such  a  lease,  if  accompanied  by  livery  of 
seisin,  created  an  estate  for  life,^^  and  the  abolition  of 
the  latter  requirement  cannot  cause  it  to  have  a  lesser 
effect.  The  fact  that  the  old  authorities  turn  upon  the 
question  whether  livery  had  been  made  is  occasionally 
lost  sight  of.  In  jurisdictions  where  the  common-law 
requirement  of  words  of  inheritance  for  the  creation  of 
a  fee  simple  is  no  longer  in  force,  such  a  conveyance 
might  be  regarded  as  passing  an  estate  in  fee  simple, 
except  as  the  use  of  words  of  demise  and  lease  only 
might  exclude  any  inference  of  an  intention  to  transfer 
the  lessor's  entire  interest,  that  is,  a  fee  simple  estate. 
This  view,  that  such  a  lease  creates  a  freehold  estate 
rather  than  a  mere  tenancy  at  will,  is  in  accord  with  the 
well  recognized  rule  that  a  conveyance  which  is  of 
doubtful  meaning  will  be  construed  in  favor  of  the 
grantee  rather  than  the  grantor.  There  are  occasional 
decisions  in  this  country  which  seem  to  recognize  in 
somewhat  obscure  terms  that  such  a  lease  may  be  ef- 
fective to  create  a  freehold  estate.®^ 

of  land,  to  be  held  until  it  is  sold,  cited  do  not  seem  to  accord  with 

creates    a   tenancy    at    will    only.  earlier   cases   in   the   same   state. 

Lea  V.  Hernandez,  10  Tex.  137.   It  See  Hurd  v.  Gushing,  24  Mass.  (7 

might  have  been  regarded  as  ere-  Pick.)    169;      Cook   v.   Bisbee,   18 

ating    a    life    Interest    subject    to  Pick.    (Mass.)    527. 

termination  by  sale,  if  the  lease  62.    Ante  §  32. 

were  executed  in  the  manner  nee-  63.     See    Wright   v.    Hardy,    76 

essary   for   the    conveyance    of   a  Miss.    524,   24    So.    697;      Reed   v. 

life  interest.  Lewis,   74  Ind.  433,  39  Am.  Rep 

The  Massachusetts  cases  above  88;      Sweetser    v.    McKenney,    65 
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(c)    Lease  at  will  of  one  party.    It  is  said  by 


Coke^^  that  ''when  tlie  lease  is  made  to  have  and  to 
hold  at  the  will  of  the  lessee,  this  must  be  also  at  the 
will  of  the  lessor."  In  a  number  of  cases  in  this 
country  the  courts  have  accepted  Coke's  statement 
literally  and  without  question,  holding  that  if  a  lease, 
without  naming  any  term  of  enjoyment,  gives  the  tenant 
a  right  to  leave  at  any  time  and  thus  terminate  all 
liabilities  on  his  part,  the  lessor  may  compel  him  to 
leave  at  any  time,  that  is,  that  he  is  a  tenant  at  will.'^^ 
On  the  other  hand,  at  common  law,  if  one  having  a 
fee  simple  estate  made  a  conveyance  or  demise  to  an- 
other accompanied  by  livery  of  seisin,  without  words 
of  inheritance  or  other  limitation,  a  life  estate  was 
created  in  favor  of  the  latter,^^  and  the  fact  that  the 
lessee  in  such  case  was  given  the  option  to  terminate 
his  tenancy  at  any  time  should  not,  it  seems,  reduce 
his  freehold  interest  to  a  mere  tenancy  at  will,  but 
rather  he  should  be  regarded  as  having  an  estate  for 
life  subject  to  a  right  in  him  to  terminate  it.  That  a 
lease  in  terms  creating  an  estate  for  years  contains  such 
an  option  in  the  lessee  does  not  render  the  latter  a 
tenant  at  will  merely,^'^  and  no  more  should  its  presence 
in  what  would  otherwise  be  a  conveyance  in  fee  simple 
or  for  life  have  such  an  effect.  Not  only  is  the  opposite 
view  apparently  opposed  to  those  cases  recognizing  the 
validity  of  a  term  of  years  subject  to  such  an  option 
in  the  lessee,  but  it  also  seems  opposed  to  the  decisions 

Me.    225;      Holley    v.    Young,    66  Transp.  Co.  v.  Lansing,  49  N.  Y. 

Me.  520;     Warner  v.   Tanner,   38  499;      Den   d.    Mhoon   v.    Drizzle, 

Ohio  St.  118;     Thurber  v.  Dwyer,  14    N.    C.     (3    Dev.    Law)     414; 

10  R.  I.  355.  Beauchamp  v.   Runnells,   35   Tex. 

64.  Co.  Litt.  55a.  Civ.  App.  212,  79  S.  W.  1105;    Cow- 

65.  Reese  v.  Zinn,  103  Fed.  97;  an  v.  Radford  Iron  Co.,  83  Va. 
Doe  d.  Pidgeon  v.  Richards,  4  Ind.  547,  3  S.  E.  120;  Eclipse  Oil  Co. 
374;  Knight  v.  Indiana  Coal  &  v.  South  Penn  Oil  Co..  47  W.  Va, 
Iron  Co.,  47  Ind.  105,  17  Am.  Rep.  84,  34  S.  E.  923. 

692;     Sheever  v.  Pearson,  16  Pick.  66.     Ante  §  32. 

(Mass.)    266;      Corby  v.   McSpad-  67.    Ante  §  59(c)    note  13a. 

den,  63   Mo.   App.   648;      Western 
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tliat  tliere  may  he  a  conveyance  to  a  man  and  liis  heirs 
for  so  long  as  tlie  grantee  may  choose  to  occupy  the 
premises  for  a  certain  purpose,  this  in  effect  creating 
an  estate  terminahle  at  the  grantees'  will,  but  not  at 
the  grantor 's.*^^  It  has  in  England,  apparently,  been 
decided  that  a  conveyance  to  one  with  a  right  in  him  to 
terminate  the  holding  at  any  time  creates  in  him  a 
freehold  estate.*'^  There  the  estate  thus  created  in  the 
absence  of  the  insertion  of  the  word  ''heirs"  is  a  life 
estate  merely,  terminable  at  the  will  of  the  lessee,  while 
under  the  rule  prevailing  in  most  of  the  states  in  this 
country,  that  tlie  word  "lieirs"  is  not  necessary  for  the 
creation  of  an  estate  in  fee,  the  estate  created  would 
rather  be  one  in  fee  terminable  at  the  lessee's  option, 
unless  the  terms  of  the  conveyance  show  a  ditferent  in- 
tention."^ There  are  several  cases  in  this  country  which 
tend  to  support  the  view  that  such  a  conveyance  creates 
an  estate  for  life  or  in  fee/'  ('oke's  dictum  that  such  a 
lease  at  the  will  of  the  lessee  creates  a  tenancy  at  will 
is,  it  is  conceived,  to  be  regarded  as  applying  only  in 
the  absence  of  livery  of  seisin,  which  was  in  his  day 
necessary  for  the  creation  of  an  estate  of  freehold.^-' 
That,  if  accompanied  by  livery  of  seisin,  such  a  lease 
created  an  estate  for  life  is  clearly  asserted  by  high  au- 
thority prior  to  his  time,'^^  and  there  is  nothing  in  the 
decisions  referred  to  by  him  to  lead  to  a  different  con- 
clusion. So  at  the  present  day,  it  is  only  when  the  in- 
strument lacks  some  formality  of  execution,  such  as  a 

68.     Post   §  93.  177,  70  N.  W.  980;     Cole  v.  Lake 

89.     Beeson  v.  Burton.  12  C.  B.  Co..  54  N.  H.  242,  277. 

647;     In  re  King's  Leasehold  Es-  72.     That    his    statement    Is    to 

tates,  L.  R.  16  Eq.  521;     Zimbler  be   so    understood   see   Effinger   v. 

Y.  Abrahams   [1903]   1  K.   B.  577.  Lewis,  32  Pa.  367;     Sergeant  Man- 

70.  See  Reed  v.  Lewis.  74  Ind.  nings  note.  7  Man.  &  G.  47:  Leake, 
433.  Dig.    Prop.   207. 

71.  Effinger  v.  Lewis.  32  Pa.  73.  Bro.  Abr.,  Estates,  pi.  72: 
367;  Gilmore  v.  Hamilton.  83  Keilw.  162,  pi.  4,  quoted  1  Tif- 
Ind.  196;  Ely  v.  Randall,  68  Minn.  fany,  Landlord  &  Ten.   §   13   note 

362. 
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seal,  wliieli  may  be  in  the  particular  .iiirisdietioii  nec- 
essary for  the  creation  of  a  freehold  estate,  that  merely 
an  estate  at  will  is  to  be  regarded  as  created  by  a  lease 
so  expressed. 

Another  statement  by  Coke,  lliat  "wlien  the  lease  is 
jiiade,  to  have  and  to  hold  at  the  will  of  the  lessor,  the 
law  implieth  it  to  be  at  the  will  of  the  lessee  also,"  has 
been  referred  to  with  approval  in  several  cases,'^  and 
it  seems  that  sucji  a  lease  would  ordinarily  be  construed 
as  creating  a  tenancy  at  will.'^^  If,  however,  there  is  an 
express  limitation  of  a  greater  estate,  the  mere  fact 
that  the  lessor  has  an  O])tion  to  terminate  the  tenancy  at 
any  time  cannot  well  reduce  the  estate  to  one  at  will. 
For  instance,  if  the  lease  in  terms  creates  an  estate 
for  years,  such  an  estate  will  be  created,  subject  to  the 
option,'^  and  so  if  the  lease  in  terms  creates  an  estate 
for  life,  and  is  properly  executed  for  the  conveyance 
of  a  freehold,  the  fact  that  the  lessor  is  given  an  option 
to  terminate  the  lessee's  estate  does  not,  it  would  seem, 
make  the  holding  one  merely  at  wi]]."^^ 

(d)    Tacit  acquiescence  in  another's  possession. 


There  are  a  number  of  cases  which  suggest  the  view 
that  the  mere  failure  of  the  owner  of  land  to  object  to 
the  unauthorized  holding  of  possession  by  another  con- 
stitutes the  latter  a  tenant  at  will  of  the  owner,  as 
showing  what  we  have  before  referred  to  as  a  "per- 
missive possession, "'^^  but  it  is  difficult  to  see  how  this 

74.  Doe  d.  Pidgeon  v.  Richards.  Coke  means  is  that,  if  there  is  a 
4  Ind.  374;  Cheever  v.  Pearson.  demise  with  no  term  fixed  between 
33  Mass.  (16  Pick.)  266;  Den  d.  the  parties  except  the  will  of  the 
Humphries  v.  Humphries.  25  N.  lessor,  then  it  is  implied  by  law 
C.  (3  Ired.  Law)  362;  Corby  v.  to  be  also  at  the  will  of  the  ten- 
McSpadden,    63    Mo.    App.    648.  ant."     Per  Cotton,  L.  J.,  in  In  re 

75.  As  in  Den  d.  Humphries  v.  Threlfall,  16  Ch.  DIv.  274. 
Humphries,    25    N.    C.     (3     Ired.  77.     See   authorities   cited   in   a 
Law)  362:     Post  V.  Post.  14  Barb.  learned    note   by    Sergeant    Mann- 
(N.  Y.)   253.  ing  in  7  Man.  &  G.  at  p.  45. 

76.  See  ante  §  56(c).  78.     See  Doe  d.  Mann  v.  Keith. 
"All  that  the  passage  cited  from      4  U.  C.  Q.  B.    (O.  C.)    86;     Mun- 
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can  be.  Such  a  view  appears  to  be  opposed  to  the  al- 
most numberless  cases  in  which  a  claim  to  recover  land 
has  been  held  to  be  barred  by  the  statute  of  limitations. 
If  the  plaintiff's  failure,  during  the  period  named  in  the 
statute  or  a  less  period,  to  object  to  the  defendant's 
wrongful  possession,  renders  the  latter  the  plaintiff's 
tenant,  the  statute  of  limitations  becomes  inapplicable, 
since  the  existence  of  the  relation  of  tenancy  deprives 
the  possession  of  the  element  of  hostility  necessary 
for  the  application  of  the  statute.'^^  The  effect  would 
be  that  the  statute  could  apply  only  when  the  rightful 
owner  had  objected  to  the  other's  wrongful  possession, 
and  he  could  always  exclude  the  operation  of  the  statute 
to  his  disadvantage  by  failing  so  to  object.  Another 
consideration  in  this  respect  is  that  the  cases  asserting 
this  doctrine  of  the  creation  of  a  tenancy  by  silent  ac- 
quiescence make  no  suggestions  as  to  the  period  which 
must  elapse  after  the  commencement  of  the  wrongful 
holding  before  the  tenancy  can  be  regarded  as  arising, 
and  from  the  nature  of  the  case  no  definite  period  can 
be  named.  It  has  been  said  in  this  connection  by  a 
distinguished  judge  that  '^mere  silence  on  the  part  of 
the  plaintiff  did  not  constitute  or  make  evidence  of  a 
tenancy  at  will.  If  it  did,  when  did  the  silence  have 
that  effect.  At  the  end  of  a  day — a  week — a  month — 
a  year — or  when.  "When  there  is  no  duty  to  do  any- 
thing, mere  lapse  of  time  and  nothing  done,  is  no  ev- 
idence of  anything."^"  In  view  of  these  considerations 
and  of  the  well  recognized  distinction  between  a  tenant 
and  a  trespasser,  and  in  spite  of  the  cases  before  re- 
ferred to  apparently  to  the  contrary,  a  tenancy  at  will, 

son  V.  Plummer,  59  Iowa  120.  12  Elherron,  2  Serg.  &  R.  (Pa.)  49. 

N.  W.  806;     Fischer  v.  Johnson,  79.    Post  §  513(a). 

106    Iowa    181,    76    N.    W.    658;  80.     Bramwell,    B.,    In    Ley   v. 

Shean    v.    Withers,    12    B.    Mon.  Peter,  3  Hurl.  &  N.  101,  Watson 

(Ky.)   441;     Hoffman  v.  Clark,  63  and  Channell,  B.  B.,  were  of  the 

Mich.   175,   29   N.   W.   695;      Ker-  same  opinion.     Martin  B.,  appar- 

rains  v.  People,  60  N.  Y.  221,  19  ently  was  not. 
Am.    Rep.    158;      Bedford    v.    Mc- 
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like  any  other  tenancy,  can,  it  is  submitted,  be  created 
only  by  a  legal  act  constituting  a  lease  or  demise,  and 
not  by  a  mere  forbearance  to  act.  There  are  dicta  at 
least  to  this  effect.^^ 

§  62.  Termination  of  tenancy (a)  By  act  of  land- 
lord. A  tenancy  at  will  may,  at  common  law,  be  termi- 
nated immediately  by  the  landlord  by  giving  a  notice  to 
that  effect,  that  is,  by  making  a  demand  for  possession  ;^^ 
and  a  similar  view  has  been  taken  in  a  number  of  states.*" 
Likewise,  at  common  law,  without  any  express  notice 
on  the  landlord's  part  as  to  his  desire  or  intention  in 
this  respect,  acts  of  ownership  by  him  on  the  premises 
inconsistent  with  the  continued  existence  of  the  tenancy, 
such  as  entering  and  cutting  down  trees  or  carrying 
away  stone  without  the  tenant's  consent,  are  ordinarily 
regarded  as  indicating  the  owner's  will  to  terminate 
the  tenancy  and  have  that  effect.^*  In  a  number  of 
states,  however,  by  force  usually  of  an  express  statute,^^ 
but  occasionally  of  judicial  decision  merely,^''  the  land- 
si.  In  Doe  d.  Stanway  v.  Rock,  (Ky.)  66;  Withers  v.  Larrabee, 
4  Man.  &  G.  30  it  was  said,  by  48  Me.  570;  Curl  v.  Lowell,  19 
Tindal,  C.  J.,  that  to  create  a  Pick.  (Mass.)  25;  Grant  v.  White, 
tenancy  at  will  "something  must  42  Mo.  285;  Whitney  v.  Swett,  22 
be  done  by  the  lessor."  In  Blum  N.  H.  10,  53  Am.  Dec.  228;  Den 
V.  Robertson,  24  Cal.  127,  it  is  d.  Howell  v.  Howell,  29  N.  C.  496, 
said  that  an  express  grant  or  con-  47  Am.  Dec.  335. 
tract  is  necessary.  See,  also,  God-  84.  Co.  Litt.  55b;  Doe  d.  Ben- 
frey  v.  Walker,  42  Ga.  562;  Moore  nett  v.  Turner,  7  Mees.  &  W.  226; 
V.  Smith,  56  N.  J.  L.  446,  29  Atl.  Rising  v.  Stannard,  17  Mass.  282; 
159;  Bodwell  Granite  Co.  v.  Lane,  Den  d.  Howell  v.  Howell,  29  N. 
83  Me.  168,  21  Atl.  829;  Martin  C.  (7  Ired.  Law)  496,  47  Am. 
V.  Knapp,  57  Iowa,  336,  10  N.  W.       Dec.    335. 

721;     Ley  v.  Peter,  3  Hurl.  &  N.  85.     See  2  Tiffany,  Landlord  & 

101.  Tenant,  §  196b  notes  25-28. 

82.  Co.  Litt.  55b;  2  Blackst.  86.  Cody  v.  Quarterman,  12 
Comm.  146;  Locke  v.  Matthews,  Ga.  386;  Den  d.  McEowen  v. 
13  C.  B.    (N.  S.)   753.                              Drake,  14  N.  J.  L.  523;     Amsden 

83.  Blatchley  v.  Coles,  6  Colo.  v.  Blaisdell,  60  Vt.  386,  15  Atl. 
82;      Herrell   v.   Sizeland,    81   111.      332. 

457;     Sullivan  v.  Enders,  3  Dana. 
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lord  caimot  of  his  own  volition  terminate  the  tenancy 
withont  a  notice  of  some  length  of  time,  that  is.  the 
tenant  is  not  bound  to  relinquish  possession  to  the  land- 
lord immediately  upon  the  latter 's  expression  of  a 
desire  to  take  possession. 

Even  though  the  statute  provides  for  the  giving  of 
notice  in  order  to  terminate  the  tenancy,  such  a  re- 
quirement may  be  dispensed  with  b}^  agreement  of  the 
parties/'^  And  it  has  been  held  that  the  notice  is  un- 
necessary when,  at  the  time  of  making  the  lease,  it  is 
provided  that  the  tenancy  shall  expire  on  the  hap])en- 
ing  of  some  contingency.^^  Furthermore,  such  statutes 
have  been  occasionally  construed  to  apply  only  to  the 
termination  of  the  tenancy  by  the  direct  act  of  the 
landlord,  as  by  entry  or  notice,  and  not  to  change  the 
rule  which  previously  existed,  that  the  tenancy  will 
terminate  by  operation  of  law  upon  the  conveyance  or 
lease  of  the  premises  by  either  the  landlord  or  the  tenant 
or  upon  any  act  of  the  tenant  hostile  to  the  landlord's 
title,  or  on  the  death   of  either  party. ^'^ 

(b)  By  act  of  tenant.  The  tenant  may  ter- 
minate the  tenancy  by  relinquishing  possession,^^  ex- 
cept as  the  statute  may  require  a  notice  by  him  for 
this  purpose.  A  mere  notice  by  him,  that  the  tenancy 
is  to  be  regarded  as  at  an  end,  without  relinquishment 
of  possession,  will  at  least  at  common  law,  have  no 
effect.^'     Furthermore,  the  tenancy  may  be  terminated 

87.  Sullivan  v.  Endeis,  3  Dana.  v.  Brubaker,  101  Mo.  473,  14  S.  W. 
(Ky.)  66;  Davis  v.  Murphy,  126  627.  Contra  German  State  Bank 
Mass.  143;  Lane  v.  Ruhl,  94  Mich.  v.  Herron,  111  Iowa  25.  8?  N.  W. 
474,  54  N.  W.   175   (semble).  430. 

88.  Post    §    62(e).  90.     Chandler    v.    Thurston,    27 

89.  Howard  v.  Merriam,  5  Mass.  (10  Pick.)  205;  Shaw  v. 
Cush.  (Mass.)  563;  Curtis  v.  Gal-  Hill,  79  Mich.  86,  44  N.  W.  422; 
vin,  1  Allen  (Mass.)  215;  Apple-  Say  v.  Stoddard,  27  Ohio  St.  478; 
ton  V.  Ames,  150  Mass.  34,  5  L.  Warner  v.  Page,  4  Vt.  291,  24  Am. 
R.  A.  206,  22  N.  E.  69;  Seavey  Dec.  607;  Dolan  v.  Scott,  25  Wash. 
V.  Clondman.  90  Me.  536,  38  Atl.  214,  65  Pac.  190. 

540.      See    Simpson   v.    Applegate,  91.     Co.    Litt,    55b,    Hargrave's 

75  Cal.  342   17   Pac.  237;      Amick       note. 
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at  the  landlord's  option  by  any  aots  on  the  part  of  the 
tenant  of  a  character  inconsistent  with  his  holding-  as 
such.  So  it  is  terniinaled  if  by  words  or  acts  he  dis- 
claims holding-  under  his  hmdloi-d,  as  wlien  he  asserts  a 
fee  simple  title  to  the  land."-  And,  likewise,  the  com- 
mission of  voluntary  waste  by  the  tenant  is  regarded 
as  being  so  inconsistent  with  his  obligations  as  tenant 
at  will  as  to  terminate  the  tenancy  at  the  landlord's 
option,"-''  and  within  this  i)riMciple  has  been  held  to  fall 
the  act  of  the  tenant  in  anthoiizing  the  use  of  the 
premises  as  a  smallpox  hospital  to  the  diminution  of 
the  value  of  the  pro])erty."-* 

(c)    By  death  of  party.     The  relation  between 


the  owner  and  the  tenant  at  will  is  regarded  as  personal 
in  its  nature,  and  consequently  the  tenancy  is  terminated 
by  the  death  of  either  the  landlord  or  the  tenant."^ 
But  this  is  not  the  case  when  one  of  two  joint  lessors  or 
joint  lessees  dies."^  The  dissolution  of  a  corporation 
party  to  the  relation  will  likewise,  it  has  ])een  decided, 
terminate  the  tenancy.-'' 


92.  Simpson  v.  "Applegate,  75 
Cal.  342,  17  Pac.  237;  McCarthy 
V.  Brown,  113  Cal.  35  L.  R.  A.  267, 
45  Pac.  14;  Isaacs  v.  Gearhart, 
51  Ky.  (12  B.  Mon.)  231;  Cur- 
rier V.  Earl,  13  Me.  216;  Apple- 
ton  V.  Ames,  150  Mass.  34,  5  L.  R. 
A.  206,  22  N.  E.  69;  Ramsey  v. 
Hend<!rson,  91  Mo.  560,  4  S.  W. 
408;  Russel  v.  Fabyan,  34  N.  H. 
218;  Den  d.  Love  v.  Edmonston, 
23  N.  C.  (1  Ired.  Law)   152. 

93.  Co.  Litt.  56a;  Ecty  v. 
Baker,  50  Me.  325,  79  Am.  Dec. 
616;  Daniels  v.  Pond,  38  Mass. 
(21  Pick.)  367,  32  Am.  Dec.  269; 
Chalmers  v.  Smith,  152  Mass.  561, 
11  L.  R.  A.  769,  26  N.  E.  95;  Pet- 
tengill  V.  Evans,  5  N.  H.  54;  Per- 
ry V.  Carr.  44   N.  H.   118;      Phil- 

R.  P.  —  15. 


lips  V.  Covert,  7  Johns.  (N.  Y.)  1, 

94.  Hersey  v.  Chapin,  162  Mass. 
176,  38  N.  E.   442. 

95.  Co.  Litt.  57b,  62b;  2 
Blackst.  Comm.  146;  Turner  v. 
Barnes,  2  Best.  &  S.  435;  Radican 
V.  Hughes,  86  Conn.  536,  86  Atl. 
220;  Manchester  v.  Doddridge,  3 
Ind.  360;  Reed  v.  Reed,  48  Me. 
388;  Rising  v.  Stannard,  17  Mass. 
282;  Say  v.  Stoddard,  27  Ohio 
St.  478.  And  this  even  in  the  case 
of  a  lease  to  one  "and  his  heirs," 
to  hold  at  the  will  of  the  lessor. 
Litt.   §   82;      Co.  Litt.  62b. 

96.  Co.  Litt.  55b;  Henstead'a 
Case,  5  Coke  10a. 

97.  Lea  v.  Hernandez,  10  Tex. 
137. 
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(d)  By  transfer.  A  conveyance  by  the  land- 
lord will  terminate  the  tenancj^  as  soon  as  the  making 
of  the  conveyance  is  known  to  the  tenant,"^  and  a  con- 
veyance of  merely  part  of  the  premises  will  have  the 
same  effect.''^  Nor  need  the  conveyance  be  of  the  whole 
interest  of  the  landlord,  but  a  written  lease  by  him, 
retaining  a  reversion,  is  equally  effective  for  this  pur- 
pose,^ as  is  the  conveyance  of  an  undivided  interest.^ 
A  mortgage  by  the  landlord  has  also  been  held  to 
terminate  the  tenancy,'  but  this  could,  it  seems,  be  the 
case  only  where  the  mortgage  transfers  the  legal  title 
to  the  mortgagee. 

A  transfer  of  the  landlord's  interest  by  operation 
of  law,  as  by  sale  under  a  judgment,*  or  the  vesting  of 
the  property  in  a  trustee  in  bankruptcy,^  has  the  same 
effect  as  a  voluntary  conveyance  in  terminating  the 
tenancy.  The  taking  of  a  mere  easement,  however,  in 
the  exercise  of  the  right  of  eminent  domain,  not  followed 
by  actual  eviction,  is  without  any  such  result.^ 

While  it  is  recognized  that  a  conveyance  or  lease  by 
the  landlord  does  not  terminate  the  tenancy  till  the 
tenant  receives  notice  thereof  in  one  way  or  the  other," 
the  notice  to  the  tenant  need  not  be  in  any  particular 

98.  Doe  d.  Davis  v.  Thomas,  6  325,  83  N.  E.  1102;  Eclipse  Oil 
Exch.  854;  Esty  v.  Baker,  50  Me.  Co.  v.  South  Penn.  Oil  Co.,  47  W. 
325,  79  Am.   Dec.   616;     Curtis  v.       Va.  84,  34  S.  E.  923. 

Galvin,    83   Mass.    (1   Allen)    215;  2.     McFarland      v.      Chase,      73 

Lash  V.  Ames,  171  Mass.   487,   50  Mass.   (7  Gray)   462. 

N.  E.  996;     Davis  v.  Brocklebank,  3.     Jarman  v.  Hale   [1899]   1  Q. 

9    N.    H.    73;      Den    d.    Howell    v.  B.  994. 

Howell,   29   N.   C.    (7    Ired.   Law)  4.     Marsters  v.  Cling,  163  Mass. 

496.  477,  40  N.  E.  763. 

99.  Emmes  v.  Feeley,  132  Mass.  5.  Doe  d.  Davies  v.  ITiomas,  6 
346.  Exch.  854. 

1.     Disdale  v.   lies,    2   Lev.    88;  6.     Emmes  v.  Feeley,  132  Mass. 

Hinchman   v.    lies,    1   Vent.    247;  346. 

Seavey  v.  Cloudman,   90  Me.   536,  7.     Doe  d.  Davies  v.  Thomas,  6 

38  Atl.  540;     Hildreth  v.  Conant,  Exch.    854;      Pratt   v.    Farrar,    92 

51  Mass.   (10  Mete.)  298;   Mentzer  Mass.  (10  Allen)  519;     Furlong  v. 

V.  Hudson    Sav.   Bank,   197   Mass.  Leary,  62  Mass.    (8  Cush.)    409. 
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form.^  There  are  suggestions  in  tlie  decisions  of  one 
state  to  the  effect  that  such  a  notice  does  not  give  the 
landlord  a  right  to  proceed  against  tlie  tenant  as  \rrong- 
fully  holding  over  until  the  lapse  of  a  day  or  two  after 
it  is  given,  but  no  clear  rule  has  been  stated  in  this 
regard.^ 

The  tenant  has  no  interest  which  he  can  transfer, 
and  an  attempted  assignment  or  sublease  by  him  is 
regarded  as  inconsistent  with  the  continued  existence 
of  the  tenancy  and  terminates  it.^*'  Such  termination 
does  not,  however,  become  effective  until  the  owner  ac- 
quires knowledge  of  the  transfer.^^  But  though  the 
tenant  cannot  transfer  his  interest  as  against  the  owner. 
a  transfer  by  him  is  effective  as  against  himself, 
making  the  transferee  a  tenant  at  will  to  that  extent,'^ 
and  the  owner  maj^  recognize  the  transferee  as  tenant 
and  so  create  a  new  tenancy  at  will.^^ 

(e)    By  special  limitation.    We  have  previously 

spoken  of  the  cases  in  which  a  tenancy  for  life  or  years 
may  by  force  of  an  express  limitation  come  to  an  end 
upon  the  happening  of  some  contingency  before  the 
expiration  of  the  life  or  term  named,  such  a  limitation 
being  known  as  a  "special"  or  "conditional"  limita- 
tion.^*    Under  the  common-law  doctrine  that  a  tenancy 

8.  Mizner  v.  Munroe,  76  Mass.  Mass.  (6  Cush.)  87;  Austin  v. 
(10  Gray)  290;  Pratt  v.  Farrar,  Thomson,  45  N.  H.  117;  Doak  v. 
92  Mass.    (10  Allen)    519.  Donelson's    Lessee,    10    Tenn.     (2 

9.  See  Pratt  v.  Farrar,  92  Mass.  Yerg.)   249,  24  Am.  Dec.  485. 

(10  Allen)    519;     Arnold  v.  Nash,  11.     Carpenter  v.  Colins,  Yel.  73 

126   Mass.   397;      Hooton   v.   Holt,  Pinhorn  v.    Souster,   8   Exch.   763. 

139  Mass.  54,  29  N.  E.  221.  12.  Holbrook      v.      Young,      108 

10.  Co.  Litt.  57a,  and  Har-  Mass.  85;  Meier  v.  Thiemann,  15 
grave's  note;     Birch  v.  Wright,  1  Mo.  App.  307. 

Term  R.  378;  Pinhorn  v.  Sous-  13.  Landon  v.  Townshend,  129 
ter,  8  Exch.  763;  McLeran  v.  Ben-  N.  Y.  166,  29  N.  E.  71;  Cunning- 
ton,  73  Cal.  329,  2  Am.  St.  Rep.  ham  v.  Holton,  55  Me.  33;  Aus- 
814;  Dean  v.  Comstock,  32  111.  tin  v.  Thomson,  45  N.  H.  117; 
173;  Cunningham  v.  Holton,  55  King  v.  Lawson,  98  Mass.  309. 
Me.    33;       Cooper    v.    Adams,    60          14.     Ante  §  59b. 
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at  will  is  terminable  iniinediately  at  tlie  will  of  the  land- 
lord, a  special  limitation  in  connection  with  such  a  ten- 
ancy would  have  been  almost  useless,  and  the  possibility 
of  its  presence  in  that  connection  appears  never  to  have 
been  suggested.  Such  a  provision,  however,  may  become 
of  importance  when  the  statute  recjuires  a  notice  to 
terminate  the  tenancy,  and  it  has  been  held  to  be  effec- 
tive for  this  purpose,  although  the  statutory  notice  is 
not  given. ^^ 

(f)    Tenant's  rights  on  termination.     Not  only 

has  the  tenant  at  will,  upon  the  termination  of  the  ten- 
ancy otherwise  than  by  his  own  act,  the  right  to  emble- 
ments,^^ but  he  also  has  the  right  for  a  reasonable  time 
to  enter  to  remove  his  goods  from  the  premises. ^^  If 
he  fails  to  remove  his  goods  within  a  reasonable  time, 
the  landlord  may,  it  has  been  held,  remove  the  goods  nnd 
store  them  subject  to  the  tenant's  order,  in  which  case 
they  are  at  the  latter 's   risk.^^ 

II      (C)     Periodic  Tenancies. 

§  63.  Tenancy  from  year  to  year.  The  expression 
"periodic  tenancy"  is  a  convenient  designation  for  all 
tenancies  which  are  in  their  nature  such  as  will  endure 
for  a  certain  period,  and  will  continue  for  subsequent 
successive  periods  of  the  same  length,  unless  terminated 
by  due  notice,  at  the  end  either  of  the  first  period  or 
of  one  of  the  succeeding  periods.  The  typical  tenancy 
of  this  character  is  that  from  ''year  to  year,"  but  the 

15.  Hollls  V.  Pool,  3  Mete.  Paige,  18  Mass.  (1  Pick.)  43; 
(Mass.)  350;  Ashley  v.  Warner,  Clark  v.  Wheelock,  99  Mass.  14; 
11  Gray  (Mass.)  43;  Corby  v.  Leavitt  v.  Leavitt,  47  N.  H.  329; 
McSpadden,  63  Mo.  App.  648;  An-  Payton  v.  Sherburne,  15  R.  I.  213, 
thony  Shoals  Power  Co.  v.  Fort-  2  Atl.  300;  Amsden  v.  Blaisdell, 
son,  138  Ga.  460,  75  S.  E.  606.  60  Vt.  386,  15  Atl.  332. 

16.  See  post  §  263.  18.     Lash    v.    Ames,    171    Mass. 

17.  Litt.  §  69;  Cornish  v.  487,  50  N.  E.  996.  See  2  Tiffany, 
Stubbs,  L.  R.  5  C.  P.  334;     Moore  Landlord  &  Ten.  §  255(b). 

V.    Boyd,    24    Me.    242;      Ellis    v. 
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essential  (|iialities  of  n  tenancy  IVoni  "(inaitcr  to 
quarter,"  "from  montli  lo  month,"  oi-  "From  week  to 
week,"  are  tlie  same.  Sueh  a  tenancy  is  oceasionally 
spoken  of  as  a  ''yearly,"  ''quarterly,"  " montli ly,"  or 
"weekly"  tenancy,  or  as  a  tenancy  "by  the"  year, 
quarter,  month  or  week.  These  expressions  can,  how- 
ever, not  be  regarded  as  technically  accurate,  and 
are  to  be  avoided  as  tending  to  confuse  such  a  tenancy 
with  a  tenancy  for  years,  which  will  continue  for  the 
period  named,  whether  one  or  more  years,  a  quarter, 
a  month,  or  a  week.  In  the  case  of  a  periodic  tenancy, 
the  tenant  has,  as  has  any  tenant,  an  estate  in  the 
land,  but  such  an  expression  as  "estate  from  yeai-  to 
year"  or  "estate  from  month  to  month"  is  but  rarely 
found. 

In  some  states  a  tenancy  apparently  such  as  is 
ordinarily  referred  to  as  a  tenancy  from  year  to  year  is 
referred  to  as  a  "tenancy  at  will  from  year  to  year,"  or 
less  frequently  as  a  "tenancy  at  will,"^^  in  recognition, 
it  would  seem,  of  tlie  fact  that  either  party  may  termi- 
nate it  at  his  will  at  the  end  of  any  year  by  giving  the 
previous  legal  notice.  The  expression  "tenancy  at  will 
from  month  to  month"  is  also  to  be  found. -'^  Occasion- 
ally, a  periodic  tenancy  has  been  regarded  as  within  a 
})rovision  of  a  statute  referring  in  terms  to  a  "tenancy 
at  will  "21 

19.  Holmes  v.  Wood,  88  Mich.  871.  8ee  Haines  v.  Beach,  90 
435,   50   N.    W.    323;      Huntington       Mich.  563,  51  N.  W.  644. 

V.  Parkhurst,  87  Mich.  38,  24  Am.  21.     So    it   has    been    held    that 

St.  Rep.  146,  49  N.  W.  597;     Cur-  where  the  statute  divides  estates 

rier  v.  Perley,  24  N.  H.  219;    Lea-  into  those  of  inheritance,  for  life, 

vitt    V.    Leavitt,    47    N.    H.    329;  for  years,  at  will,  and  by  suffer- 

Blanchard  v.   Bowers,  67  Vt.   403,  ance,  an  estate  from  year  to  year 

31  Atl.  848.    See  Prouty  v.  Prouty,  or  from  month  to  month  is  to  be 

5  How.  Pr.   (N.  Y.)   81,  3  Code  R.  regard   as   included   in   "estate   at 

161;     Park  v.  Castle,  19  How.  Pr.  will."     Hunter  v.  Frost,  47  Minn. 

(N.   Y.)    29.  1,  49  N.  W.  327;     Hilsendegen  v. 

20.  Prendergast  v.  Searle,  74  Scheich,  55  Mich.  468,  21  N.  W. 
Minn.  333,  77  N.  W.  231;  Blair  894;  Sutherland  v.  Drolet,  154 
V.   Mason,   64   N.    H.   487,    13    Atl.  Wis.  619,  143  N.   W.  663.     And  a 
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A  ienajiCY  from  year  to  year  does  not  come  to  an 
end  and  recommence  with  each  year,  but  the  tenant  has 
an  interest  for  one  year  certain  with  a  growing  in- 
terest during  every  year  thereafter  springing  out  of  the 
original  demise.^^  In  other  words,  after  the  beginning  of 
any  subsequent  year,  or  indeed  after  the  expiration  of 
that  part  of  the  current  year  in  which  notice  to  terminate 
must  be  given,  the  subsequent  year  or  j^ears  are  to  be 
considered  a  part  of  the  original  term,  though  in  the 
beginning  it  was  uncertain  whether  the  tenancy  would 
so  long  continue.^^  The  same  principle  applies  to  any 
other  periodic  tenancy,  such  as  one  from  month  to  month 
or  week  to  week.^^  This  principle  has  consequences  of 
considerable  importance.  For  instance,  if  the  tenancy 
were  to  be  regarded  as  commencing  anew  at  the  begin- 
ning of  each  subsequent  period,  the  landlord  would, 
under  a  rule  previously  referred  to,^^  be  liable  for 
injuries  to  strangers  caused  by  defects  in  the  premises 
existing  at  the  beginning  of  such  new  period.^^  Further- 
more, the  landlord  has  in  any  year  a  right  to  distrain 
for  the  reui  of  a  previous  year,  since  the  tenant  still 
holds  under  the  same  demise.-'^    And  either  the  landlord 

tenancy   from   year    to   year    was  79  Pac.  956.     The  decisions  to  the 

held  to  be  terminable  by  the  no-  contrary  in  Borman  v.  Sandgren, 

tice   prescribed   lor   a  tenancy  at  37  111.  App.  160;     Griffith  v.  Lewis, 

will,  no  notice  for  a  tenancy  from  17  Mo.  App.  605,  are  based  on  Gan- 

year  to  year  being  named  in  the  dy  v.  Jubber,  5  Best  &  S.  78,  and 

statute.      Rosenblatt    v.    Perkins,  make    no    reference    to    the    opin- 

18  Ore.  156,  22  Pac.  598,  6  L.  R.  A.  ion  on  appeal  in  that  case  (9  Best 

257.  &    S.    15),    in    which    a    contrary 

22.  Cattley  v.  Arnold,  1  Johns.  view  is  taken.  The  above  lUi- 
&H.  651;  Gandy  V.  Jubber,  9  Best  nois  case  is  followed  In  Donk 
&  S.  15;  Pugley  v.  Aiken,  11  N.  Bros.  Coal  Co.  v.  Leavitt,  109  111. 
Y.   (1  Kern.)   494.  App.  385. 

23.  Preston,   Conveyancing,   76,  25.     Ante  §  51(d). 

77;     Wright  v.  Tracey,  8  Ir.  R.  C.  26.     Bowen  v.  Anderson    [1894] 

L.  478.  1  Q.  B.  164;     Gandy  v.  Jubber,  9 

24.  Bowen  v.  Anderson    [1894]       Best  &  S.  15. 

1  Q.  B.  164,  overruling  Sandford  27.     Legg  v.  Strudwick,  2  Salk. 

V.    Clarke,    21    Q.    B.    Div.     398;       414. 
Ward  v.  Hinkleman,  37  Wash.  375, 
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or  the  tenant  may  declare  on  tlie  demise  as  having 
been  made  for  the  nmnber  of  years  which  have  ehipsed 
since  it  was  made.^^ 

§  64.  Creation  of  tenancy (a)  By  express  lan- 
guage. As  above  remarked,  the  typical  form  of  periodic 
tenancy  is  a  tenancy  from  year  to  year,  and  the  princi- 
ples which  govern  in  the  creation  of  such  a  tenancy  con- 
trol also  in  the  creation  of  the  other  classes  of  periodic 
tenancies.  Jn  view  of  this  consideration  and  for  the 
sake  of  convenience,  we  will  here  discuss  the  mode  of 
creation  of  a  tenancy  from  year  to  year,  such  discussion 
being  applicable  in  substance  as  well  to  the  other  classes 
©f  periodic  lenar.cies,  and  we  will  subsequently  state 
feriefl}^  the  law  as  to  the  creation  of  quarterly,  monthly, 
and  weekly  tenancies. 

A  tenancy  from  year  to  year,  like  any  other  tenancy, 
may  be  created  by  a  lease  or  demise  expressly  limiting 
an  estate  of  that  duration.^^ 

A  lease  may  be  made  for  a  fixed  term,  to  be  followed 
by  a  periodic  tenancy.  For  instance,  there  may  be  a 
demise  for  one  year  certain,  and  so  on  from  year  to 
year,  and  this  will  create  a  tenancy  for  two  years  at  the 
least.^''  And  a  tenancy  "for  six  months  and  so  on  for 
six  months  to  six  months,  until"  determined  by  either 
party,  has  been  held  to  be  one  for  twelve  months  at 
least.^^ 

(b)    By  inference  on  general  letting.     A  ten- 


ancy from  year  to  year,  though  it  may  be  created  by 
express  language,  moi'e  frequently  arises  upon  a  letting 

28.  Birch  v.  Wright,  1  Term  R.       Herson,  55  N.  J.  Law,  217.  26  Atl. 
380;     Cattley  v.  Arnold,  1  Johns.       688. 

&  H.  651.  30.     Doe  d.  Chadborn  v.  Green, 

29.  Jones  v.  Nixon,  1  Hurl.  &      9  Adol.  &  E.  658;     Doe  d.  Monk  v. 
C.  48;     Fox  v.  Nathans,  32  Conn.      Geckie,  5  Q.  B.  841. 

351;      Dix   v.    Atkins,    130    Mass.  31.     Reg.      v.      Inhabitants     of 

171;     Brady  v.  Flint,  23  Neb.  785,      Chawton,  1  Q.  B.  247. 
37    N.    W.    647;      Finkelstein    v. 
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with  no  limitation  as  to  the  duration  of  the  tenancy,  that 
is,  a  mere  grant  of  ]X'Viiu<'t;ion  to  take  possession  follow- 
ed by  the  pa^^ment  and  acceptance  of  a  yearly  rent. 
What  would  otherwise  he  a  tenancy  at  will  thus  takes 
effect  as  a  tenancy  from  year  to  year  if  the  tenant  pays 
a  3'early  rent,  the  theory  being  that  such  a  payment 
by  him  and  its  acei)Lance  by  the  owner  shows  an  in- 
intention  to  create  a  tenancy  of  the  hitter  character.^^ 
The  ])ayment  of  rent  must,  in  order  to  give  rise  to  an 
infei-ence  of  an  intention  to  create  a  tenancy  from  year 
to  year,  be  "with  reference  to  a  yearly  holding,"  as  it 
is  expressed,  by  which  is  meant  that  it  must  be  paid  as 
rent  for  a  j^ear  or  as  a  part  of  rent  com])uted  by  the 
year,  and  if  paid  not  with  reference  to  a  yearly  holding, 
or  to  a  holding  for  some  other  period,  the  tenancy  is  at 
will."' 

As  above  stated,  the  theory  of  the  creation  of  a 
periodic  tenancy  by  the  payment  and  receipt  of  rent  is 
that  it  shows  an  intention  to  create  such  a  tenancy.  But 
it  is  evideace  merely  of  intention,  and  though  stated  to 
be  conclusive  in  that  regard  in  the  absence  of  evidence 
to  the  contrary,^"  tlie  tenancy  remains  at  will  if  it  is 
shown  that  the  jjarties  did  not  intend  thereby  to  create 
a  tenancy  from  year  to  year  or  other  periodic  holding.^^ 

32.  Doe  d.  Martin  v.  Watts,  7  10  Mees.  &  W.  494;  Richardson 
Term  R.  85;  Chapman  v.  Towner,  v.  Langridge,  4  Taunt.  128;  John- 
6  Mees.  &  W.  100;  Arden  v.  Sul-  son  v.  Johnson,  13  R.  I.  467; 
livan,  14  Q.  B.  832;  Judd  v.  Fairs,  Lyons  v.  Philadelphia  &  R.  R.  Co., 
53  Mich.  518,  19  N.  W.  266;  Tier-  209  Pa.  550,  58  Atl.  924;  Rich  v. 
nan  v.  Johnson,  7  Mo.  43;  Lesley  Bolton,  46  Vt.  84,  14  Am.  Rep. 
V.  Randolph,  4  Rawle  (Pa.)  123;  615;  Sheldon  v.  Davey,  42  Vt. 
Hey    V.     McGrath,    81*    Pa.    310;  637. 

Woelpper  v.  City  of  Philadelphia,  34.     Bishop  v.  Howard,  2  Barn. 

38   Pa.   203;      Silsby  v.   Allen,   43  &  C.  100.     It  is  a  question  for  the 

Vt.   172;      Rich  v.   Bolton,   46   Vt.  jury.     Finlay  v.    Bristol   &   E.   R. 

84,  14  Am.  Rep.   615;     Arbenz  v.  Co.,  7  Exch.  409;     Jones  v.  Shears, 

Exley,  Walkins  &  Co.,  52  W.  Va.  4  Adol.  &  E.  832;  Johnson  v.  Fore- 

476,  61  L.  R.  A.  957,  44  S.  E.  149;  man,   40  111.   App.   456;      Lyons  v. 

Second  Nat.  Bank  v.  O.  E.  Merrill  Philadelphia  &  R.  R.  Co.,  209  Pa. 

Co.,  69  Wis.  501,  34  N.  W.  514.  550,  58  Atl.  924. 

33.  Braythwaite   v.    Hitchcock,  35.     Doe  d.   Dixie  v.    Davies.   7 
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Evidence  of  a  c:i'oss  dispaiify  Ix'twcon  ilio  rent  actually 
])ai(l  and  tlic  annual  value  of  llic  pioiHTty  has  been 
rcpirded  as  sniKioient  to  reliut  tiic  presumption  of  a 
tenancy  I'roni  year  to  year.^** 

Attention  lias  ])i'evioiisly  been  called  to  decisions 
tliat  a  foDual  demise  not  namin.a;  the  duration  of  the 
tenancy  creates  in  the  first  place  a  tenancy  at  will,'^ 
and,  conceding  this  to  be  the  case,  a  holdinj;-  undei-  such 
a  demise,  if  nccom])anied  by  the  payment  of  annual  (or 
other  periodic)  rent,  would  become  a  tenancy  from  year 
to  year  (or  froin  other  period  to  period). ^^  But,  as 
before  reuuirked,  it  is  most  doulitful  whether  a  tenancy 
at  will  is  properly  created  by  such  a  demise  for  an  in- 
definite time,  if  it  is  sufficient  in  point  of  execution  to 
convey  a  life  or  greater  estate,  and  the  same  may  be 
said  as  regards  ihe  inference  of  a  tenancy  from  year  to 
year  from  the  pavment  of  rent  in  such  a  case.^'-* 

The  most  frequent  case  of  a  tenancy  from  year  to 
year  is  that  of  a  holding  under  a  lease  which  fails  to 
comply  with  the  Statute  of  Frauds,  the  tenancy  at  will, 
which  would  otherwise  exist  in  such  case,  becoming  a 
tenancy  from  year  to  year  by  reason  of  the  payment  of 
an  annual  rent.^^     It  may  also  occur  when  one  enters 


Bxch.  89;  Doe  d.  Bastow  v.  Cox, 
11  Q.  B.  122;  Waring  v.  Louis- 
ville &  N.  R.  Co.,  19  Fed.  863; 
Johnson  v.  Foreman,  40  111.  App. 
456;  Pusey  v.  Presbyterian  Hos- 
pital of  Omaha,  70  Neb.  353,  113 
Am.  St.  Rep.  788,  97  N.  W.  475; 
Say  V.  Stoddard,  27  Ohio  St.  478. 

36.  Roe  d.  Brune  v.  Prideaux, 
10  East,  158;  Denn  d.  Brune  v. 
Rawlins,  10  East.  261;  Smith  v. 
Widlake,  3  C.  P.  Div.  10;  Hinton 
Foundry,  Mach.  &  Plumbing  Co.  v. 
Lilly  Lumber  Co.,  73  W.  Va.  477, 
80  S.  E.  773. 

37.  Ante  §  61(b)  . 

38.  Wall  V.  Stimpson,  83  Conn. 
407,  76  Atl.  513;    Ridgeley  v.  Still- 


well,  25  Mo.  570;  Lesley  v.  Ran- 
dolph, 4  Rawle  (Pa.)  123;  Gar- 
rett V.  Clark,  5  Ore.  464;  Holmes 
V.  Wood,  88  Mich.  435,  50  N.  W. 
323. 

39.  See  Kusel  v.  Watson,  11  Ch. 
Div.  129;  Doe  d.  Warner  v. 
Browne,  8  East,  165;  Holmes  v. 
Day,  8  Ir.  R.  C.  L.  235.  But  in 
Hey  V.  McGrath,  81*  Pa.  310,  it 
was  clearly  decided,  without  any 
discussion  however,  that  a  sealed 
lease  not  naming  any  particular 
period,  reserving  an  annual  rent, 
created  a  tenancy  from  year  to 
year,  and  not  for  life. 

40.  Ante   §   40(c). 


234  Eeal  Peoperty.  [§  64 

and  pays  an  annual  rent  under  a  lease  wliicli  is  invalid 
on  other  gronnds.'^ 

In  Maine  and  Massachusetts,  by  the  construction  of 
the  statutes  there  in  force  providing  that  a  lease  not  in 
writing  shall  have  the  effect  of  a  lease  at  will  only,  a 
tenancy  from  year  to  year  or  other  periodic  tenancy 
does  not  arise  from  the  payment  and  acceptance  of  a 
yearly  or  other  periodic  rent,  but  the  tenancy  remains 
one  at  will.*"  But  even  in  those  jurisdictions  a  periodic 
tenancy  may  be  created  by  express  provision  to  that 
effect/^ 

The  reservation  of  a  periodic  rent  may  be  as  effec- 
tive as  the  actual  payment  of  such  a  rent  to  evidence 
a  periodic  tenancy,**  though  ordinarily  the  reservation 
is  accompanied  by  one  or  more  payments.  The  pre- 
sumption of  a  periodic  tenancy,  in  case  of  the  reserva- 
tion of  a  periodic  rent,  may  be  rebutted  by  other  lan- 
gTiage  in  the  instrument  of  demise  showing  a  contrary 
intention,*^  and  such  effect  has  been  given  to  a  pro- 
vision that  the  tenancy  should  continue  so  long  as  both 
parties  agree  thereto.*^     Obviously,   the  reservation  of 

41.  Lockwood  v.  Lockwood,  22  4  Taunt.  128;  Doe  d.  HuU  v.  Wood, 
Conn.  425;  Tiernan  v.  .Tohnson,  14  Mees.  &  W.  682;  Williams  v. 
7  Mo.  43;  Farley  v.  McKeegan,  Apothecaries  Hall  Co.,  80  Conn. 
48  Neb.  237,  67  N.  W.  161;  Ker-  503,  69  Atl.  12;  Ridgely  v.  Still- 
nochan  v.  Wilkens,  3  App.  Div.  well,  25  Mo.  570;  Jackson  v. 
596,  38  N.  Y.  Supp.  236;  Litho-  Bradt,  2  Caines  (N.  Y.)  169;  Doe 
graph  Bldg.  Co.  v.  Watt,  96  Ohio  d.  Patton  v.  Axley,  50  N.  C.  (5 
74,  117  N.  E.  25;  Jamison  v.  Jones  Law)  440;  Lesley  v.  Ran- 
Reilly,  92  Wash.  538,  159  Pac.  699.  dolph,  4   Rawle    (Pa.)    123;      Hey 

42.  Ellis  V.  Paige,  18  Mass.  (1  v.  McGrath,  81*  Pa.  310;  Rich  v. 
Pick.)  43;  Davis  v.  Thompson,  13  Bolton,  46  Vt.  84,  14  Am.  Rep. 
Me.  209,  214;  Withers  v.  Larra-  615;  Second  Nat.  Bank  v.  O.  E. 
bee,  48  Me.  570;  Thomas  v.  San-  Merrill  Co.,  69  Wis.  501,  34  N. 
ford  S.  S.  Co.,  71  Me.  548;  W.  514;  But  see  Benfey  v.  Cong- 
Sprague  v.  Quinn,  108  Mass.  553;  don,   40  Mich.   283. 

Lyon   V.    Cunningham,    136    Mass.  45.     Doe  d.  King  v.  Grafton,  18 

532,    540.  Q.  B.  496. 

43.  Dix  V.  Atkins,  130  Mass.  46.  Say  v.  Stoddard,  27  Ohio 
]7L  St.   478. 

44.  Richardson     v.    Langridge, 
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snch  a  rent  has  no  Q?U^ct  if  the  duration  of  the  tenancy 
is  validly  specified,  as  wlien  there  is  a  written  lease  for 
years.  Occasionally  a  state  statute  provides  expressly 
that  the  reservation  of  a  periodic  rent  shall  create  a 
periodic  tenancy.^'^ 

It  has  occasionally  been  said  that  a  general  holding, 
that  is,  a  holding  for  no  specified  time,  involves  a  ten- 
ancy from  year  to  year  without  reference  to  whether 
there  is  the  reservation  of  an  annnal  rent  or  whether 
there  are  circumstances  to  show  a  tenancy  from  year  to 
year,  in  other  words,  that  tenancy  from  year  to  year  has 
entirely  superseded  tenancy  at  will.-*^  this  may  be  the 
law  in  some  few  jurisdictions,  but  ordinarily,  as  we 
have  seen,  tenancies  at  will  are  still  fully  recognized.-" 

§  65.  Quarterly,  monthly,  and  weekly  tenancies.— 
A  tenancy  analogous  to  that  from  year  to  year,  and 
differing  therefrom  merely  in  the  length  of  the  recurring 
periods  with  reference  to  which  it  is  measured,  and  con- 
sequently in  the  character  of  the  notice  necessary  to 
terminate  it  may,  as  before  stated,  be  created  either  ex- 
pressly or  as  a  result  of  conditions  similar  to  those  giv- 
ing rise  to  tenancy  from  year  to  year.  That  is,  a  tenancy 
from  quarter  to  quarter,  from  month  to  month,  or  from 
week  to  week,  or  indeed  from  any  period  to  like  period, 
is  created  prima  facie  by  the  reservation  or  payment  of 

47.  See  1  Tiffany,  Landlord  &  Den  d.  Stedman  v.  Mcintosh,  27 
Ten.   §   14  note  485.  N.    C.    (5   Ired.    Law)    571;      Wil- 

48.  Parker  v.  Constable,  3  Wils.  liams  v.  Deriar,  31  Mo.  13;  John- 
25;  Timmins  v.  Rowlinson,  3  son  v.  Johnson,  13  R.  L  467;  Rich 
Burrow,  1609;  Larkin  v.  Avery,  v.  Bolton,  46  Vt.  84,  16  Am.  Rep. 
23  Conn.  304   (.semble) ;     Sullivan  615. 

V.   Enders,   33   Ky.    (3   Dana)    66;  In   Richardson    v.   Langridge,   4 

Den  d.  McEowen  v.  Drake,  14  N.  Taunt.    128,   it   is    said:      "Surely 

J.  Law  (2  J.  S.  Green)  523;    Jack-  the  distinction   has   been   a   thou- 

son   V.   Bryan,   1   Johns.    (N.    Y.)  sand  times  taken.    A  mere  gener- 

322;     Phillips  v.  Covert,  7  Johns.  al  letting  is  a  letting  at  will.     If 

(N.  Y.)  1;     Clark  v.  Smith,  25  Pa.  the    lessor    accepts    yearly    rent, 

137.  *     *     *    ^jjg|.    jg    evidence    of  a 

49.  See    ante    §    57.      And    see  taking  for  a  year. 
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rent  with  reference  to  such  a  period,  when  no  period 
for  the  duration  of  the  tenancy  is  named."^ 

The  mere  fact  that  rent  is  paid  under  a  tenancy  of 
undefined  duration  at  intervals  of  a  quarter  of  a  year, 
of  a  month,  or  of  a  week,  does  not  cause  a  tenancy 
measured  by  corresponding  periods  to  arise,  if  such 
payments  are  merely  on  account  of  a  yearly  rent,  that 
is,  it  is  the  character  of  the  rent  rather  than  the  time 
of  payment  that  determines  the  character  of  the  periodic 
holding,  and  such  payments  of  aliquot  parts  of  an 
annual  rent  at  equal  intervals  during  the  year  will 
raise  an  inference  of  a  tenancy  from  year  to  year/'^  But 
where  there  is  no  evidence  as  to  the  terms  of  the  letting, 
it  would  seem  that  the  monthly  payment  of  rent  should 
show  a  letting  at  a  monthly  rent,  thereby  creating  a 
tenancy  from  month  to  month  rather  than  one  from  year 
to  year.^2 

In  some  states  there  are  statutory  provisions  to  the 
effect  that  under  certain  circumstances  named  a  tenancy 
from  month  to  month  shall  be  regarded  as  arising, 
while  in  at  least  two  states  there  are  provisions  chang- 
ing the  common-law  rule  by  which  such  a  tenancy  may 

50.  Wilkinson  v.  Hall,  3  Bing.  well,  25  Mo.  570;  Douglass  v.  Sei- 
N.  C.  508;  Sebastian  v.  Hill,  51  ferd,  18  N.  Y.  Misc.  188,  41  N.  Y. 
111.  App.  272;  Johnson  v.  Albert-  Supp.  289;  Patton  v.  Axley,  50 
son,  51  Minn.  333,  53  N.  W.  642;  N.  C.  (5  Jones  Law)  440;  Lesley 
Hoover,  Rhodes  &  Co.  v.  Pacific  Oil  v.  Randolph,  4  Rawle  (Pa.)  123; 
Co.,  41  Mo.  App.  317;  Steffens  v.  Hey  v.  McGrath,  81*  Pa.  St.  310; 
Earl,  40  N.  J.  L.  128,  29  Am.  Rep.  King  v.  Eversfield  [1897]  2  Q.  B. 
214;      Peter  Breidt  City  Brewery  475. 

Co.  V.  Weber,  90  N.  J.  L.  641,  101  52.  See  Anderson  v.  Prindle,  23 
Atl.  382;  Anderson  v.  Prindle,  Wend.  (N.  Y.)  616;  Decker  v. 
23  Wend.  (N.  Y.)  616;  Branton  v.  Hartshorne,  65  N.  J.  L.  87.  47  Atl. 
O'Briant,  93  N.  C.  99;  Hollis  v.  755;  Steffens  v.  Earl,  40  N.  J.  L. 
Burns,  100  Pa.  St.  206,  45  Am.  128,  137,  29  Am.  Rep.  214;  Pinch 
Rep.  379.  The  New  York  deci-  v.  Moore,  50  Minn.  116,  52  N.  W. 
sions  are  conflicting  in  this  re-  384;  Johnson  v.  Albertson,  51 
gard.  See  1  Tiffany,  Landlord  &  Minn.  333,  53  N.  W.  642;  Edmund- 
Ten.  §  14  c(l)  note  506,  507.  son  v.  Preville,  12  Colo.  App.  73, 

51.  McKinney  v.  Peck,  28  111.  54  Pac.  394.  But  in  Ridgeley  v. 
174    {semble);      Ridgeley  v.  Still-  Stillwell,   25   Mo.    570,  a  contrary 
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arise  as  a  result  of  the  reservation  or  payment  of  a 
niontlily  rent."-'  In  Maine  and  Massachusetts,  it  would 
seem,  a  tenancy  from  quarter  to  quarter,  from  montli 
to  month,  or  from  week  to  week,  can  exist  only 
when  is  is  expressly  so  provided.^"* 


§  66.  Transfer  of  interest.  A  tenancy  from  year 
to  year,  lh()Ui>:h  resembling  in  some  degree  a  tenancy  at 
will,  in  Ihat  the  continnnnce  of  the  holding  beyond  the 
end  of  any  year  is  dcpendtMit  on  the  will  of  the  jjai'ties, 
nevciiht'Iess  resembles  a  tenancy  for  years  rather  than 
a  tenancy  at  will,  in  that  it  is  a  tenancy  for  one  year 
at  least.  Accordingly,  the  interest  of  either  the  land- 
lord''"' or  of  the  tenant"'"  may  be  transferred  without 
affecting  the  existence  of  the  tenancy,  and  on  the  death 
of  the  tenant  his  interest  ])asses  to  liis  ])ersonal  re))i-e- 
sentative."''  Nor  does  the  death  of  the  landlord  termi- 
nate the  tenancy."'^ 

Though  a  tenant  from  year  to  year  has  originally  a 
certain  term  of  one  year  only,  the  possibility  of  its  in- 
definite extension  has  been  held  to  give  him  a  reversion 


view  is  apparently  adopted,  and 
Waters  v.  Williamson,  59  N.  J. 
L.  337,  36  Atl.  6G5,  seems  not  to 
accord  with  the  above  New  .Jer- 
sey decisions. 

53.  See  1  Tiffany,  Landlord  & 
Ten.   §   14c(2). 

54.  Ante  this  section,  note  42. 

55.  Macdonough  v.  Starbird, 
105  Cal.  15,  38  Pac.  510;  Swope 
V.  Hopkins,  119  Ind.  125,  21  N. 
E.  4G2.  See  HemphUl  v.  Giles,  66 
N.    C.    512. 

5G.  Pleasant  v.  Benson,  14  East, 
234;  Braythwayte  v.  Hitchcock, 
10  Mees.  &  W.  494;  Cody  v.  Quar- 
terman,  12  Ga.  380  (semhle); 
.Tackson  v.  Hughes,  1  Blaokf. 
(Ind.)  421;  Austin  v.  Thom.son, 
45  N.  H.  113. 


57.  Doe  d.  Shore  v.  Porter,  3 
Term,  R.  13;  Doe  d.  Hull  v. 
Wood,  14  Mees.  &  W.  682;  In  re 
Ring's  Estate,  132  Iowa  216,  109 
N.  W.  710;  Pugsley  v.  Aiken,  11 
N.  Y.  (1  Kern.)  494;  Witchen  v. 
Pridgen,  48  N.  C.  (3  .Tones  Law) 
49,  64  Am.  Dec.  593.  But  in  Cody 
V.  Quarterman,  12  Ga.  .'>86;  Deck- 
er V.  Hartshorne,  65  N.  J.  L.  87, 
46  Atl.  775,  it  was  held,  without 
any  citation  of  authority,  that  the 
death  of  a  tenant  from  year  to 
year  terminated  the  tenancy  at 
the  end  of  the  current  year. 

58.  Cattley  v.  Arnold,  1  Johns. 
&  H.  651;  Maddon  d.  Baker  v. 
White,  2  Term  R.  159;  Botheroyd 
V.  Woolley,  5  Tyrw.  522. 
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in  case  he  makes  a  lease  for  several  years,  and  one 
holding  under  such  a  sublease  is,  it  seems,  to  be  re- 
garded as  a  tenant  for  years,  subject  only  to  the  possible 
ending  of  his  term  by  the  termination  of  his  lessor's 
tenancy  from  year  to  year.^''  And  so  a  tenant  from 
year  to  year  may  make  a  lease  from  year  to  year,  he 
having  thereafter  an  estate  from  year  to  year  in  rever- 
sion/'" 

§  67.  Termination  of  tenancy.  While  the  nature 
of  a  periodic  tenancy  is  ordinarily  such  that  it  can  be 
terminated  only  at  the  end  of  one  of  the  periods,^^ 
it  is  possible,  it  seems,  expressly  to  provide  for  its 
termination  at  some  other  time,*^^  and  it  has  even  been 
decided  that  a  tenancy  from  year  to  year  may  be  made 
terminable  at  the  will  of  the  landlord. '^^  In  one  juris- 
diction the  rule  has  been  adopted  that  a  tenancy  from 
year  to  year  is  terminable,  not  at  the  end  of  one  of  the 
periods  by  which  it  is  measured,  but  only  at  the  end  of 
a  calendar  year.^^  In  another  the  statute  provides  that 
a  tenancy  from  year  to  year  shall  terminate  at  the 
end  of  each  year  without  notice.*'^ 

The  tenancy  is  terminated  without  notice  by  the 
expiration  of  the  estate  of  the  person  who  created  the 
tenancy,  so  far  as  the  person  subsequently  entitled  is 
concerned,  as  where  a  life  tenant  after  demising  from 

59.  Oxley  v.  James,  13  Mees.  &  62.  Bridges  v.  Potts,  17  C.  B. 
W.  209.  (N.    S.)    314;      Soames  v.  Nichol- 

60.  Curtis  V.  Wheeler,  Moody  son  [1902]  1  K.  B.  157;  Doe  d. 
&  M.  493;  Pike  v.  Eyre,  9  Barn.  King  v.  Grafton,  18  Q.  B.  496; 
&  C.   909.  King  v.  Eversfield   [1S97]   2  Q.  B. 

61.  Lockwood  v.  Lockwood,  22  475.  Compare  Lewis  v.  Baker 
Conn.  425;     Gunn  v.  Sinclair,  52  [1906]    2   K.  B.   599. 

Mo.  327;     Usher  v.  Moss,  50  Miss.  63.     In  re  Threlfall,  16  Ch.  Div. 

208;      Brown  v.   Vanhorn,   1   Bin.  274. 

(Pa.)  334;     Lesley  v.  Randolph,  4  64.     Floyd    v.     Floyd.    4     Rich. 

Rawle     (Pa.)     123;       Barlow     v.  Law  (S.  C.)  23;     Wilson  v.  Rode- 

Wainwright,    22    Vt.    88,    52    Am.  man,  30  S.  C.  210. 

Dec.  79.  65.     Ariz.  Rev.  St.  1901,  §  2694. 
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yoar  to  year  dies."^'  It  may  also  he  terminated  by  the 
makins:  of  another  demise  between  the  same  parties  to 
terminate  at  a  fixed  term,  that  is,  a  lease  for  years,«^ 
this  effecting  a  surrender  of  the  periodic  tenancy."*' 
Or  it  may  he  terminated  by  an  express  surrender."^ 
Likewise  it  may  be  terminated  upon  the  happening  of  n 
particular  contingency  by  reason  of  a  special  limitation.'" 
The  tenancy  is  not  terminated  by  the  death  of  either 
party,"^^  nor  by  his  insanity.'- 

By  notice.     The  ordinary  mode  in  which  such 


a  tenancy  comes  to  an  end  is  by  reason  of  a  notice 
given  by  one  party  to  the  other  to  the  effect  that  he 
desires  to  terminate  the  tenancy. 

The  English  rule,  that  a  notice  of  half  a  year  is 
necessary  in  order  to  terminate  a  tenancy  from  year  to 
year,  has  ordinarily  been  adopted  in  this  country,  in 
the  absence  of  a  statutory  provision  on  the  subject.'^ 
In  a  number  of  the  states  the  length  of  the  notice  is 
fixed  by  statutory  enactment,  it  varying  from  one  to 
six  months.'''^ 

In  the  case  of  a  tenancy  from  quarter  to  quarter, 
month  to  month,  or  week  to  week,  a  notice  of  a  quarter, 
a    month,    or    a    week,    respectively,    is    ordinarily    re- 

66.  Doe  d.  Thomas  v.  Roberts,  vert,  3  C.  P.  Div.  360;  Hunt  v. 
16  Mees.  &  W.  778.  Morton,   18  111.  75;      Morehead  v. 

67.  Den  d.  Williams  v.  Benaett,  Watkyns,  44  Ky.  (5  B.  Mon.)  229; 
26  N.  C.   (4  Ired.  Law)   122.  Hall     v.     Myers,     43     Md.     446; 

68.  Post  §  431.  Critchfield    v.    Remaley,    21    Neb. 

69.  Doe  d.  Watt  v.  Stagg,  5  178,  31  N.  W.  687;  Den  d.  Mc- 
Bing.  N.  C.  564;  Harding  v.  Cre-  Eowen  v.  Drake,  14  N.  J.  L.  (2  J. 
thorn,  1  Esp.  57;  Currier  v.  Per-  g.  Green)  523;  Pugsley  v.  Aiken, 
ley,  24  N.  H.  219.  11  N.x  Y.    (1  Kern.)    494;      Den  d. 

70.  Clark  v.  Rhoads,  79  Ind.  Jones  v.  Willis,  53  N.  C.  (8  Jones 
342.  Law)      430;       Barlow     v.     Wa'n- 

71.  See  ante,  notes  57,  58.  wright,  22  Vt.  88,  52  Am.  Dec.  79; 

72.  McFall  v.  McFall,  35  S.  C.  Brown  v.  Kayser,  60  Wis.  1,  18 
559,  14  S.   E.   985.  N.  W.   523. 

73.  Doe  d  Flower  v.  Darby,  1  74.  See  2  Tiffany,  Landlord  & 
Term  R.  159;     Wilkinson  v.  Cal-  Ten.   §   196(c). 
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garded  as  iiecessaiy  to  terminate  it.^'^  In  a  number  ol 
states  the  length  of  the  notice  necessary  in  sucli  cases 
is  prescribed  by  statute,  the  statute  occasionally  refer- 
ring in  terms  to  a  tenancy  from  quarter  to  quarter, 
month  to  month,  or  week  to  week,  and  sometimes  being 
so  framed  as  to  apply  to  any  periodic  tenancy,  or  to 
any  such  tenancy  measured  by  periods  less  than  a 
year.'^*' 

The  ol)ligation  to  give  notice  is,  at  common  law, 
reciprocal,  the  tenant  being  hound  to  give  it,  as  well  as 
the  landlord,  if  he  desires  to  terminate  the  tenancy.'^'' 
The  statutes  above  referred  to  likewise  ordinarily  re- 
quire notice  to  be  given  by  the  tenant  as  well  as  by  tlie 
landlord. 

The  common-law  rule,  in  regard  to  the  length  of 
notice  necessary  to  terminate  a  periodic  tenancy,  may 


75.  Steffens  v.  Earl,  40  N.  J. 
L.  128,  29  Am.  Rsp.  214;  Baker 
T.  Kenny,  69  N.  J.  L.  180,  154  Atl. 
526;  Anderson  v.  Prindle,  23 
Wend.  (N.  Y.)  616;  People  v. 
Darling,  47  N.  Y.  666;  McDevitt 
V.  Lambert,  80  Ala.  536,  2  So.  438; 
Stewart  v.  Murrell,  65  Ark.  471, 
47  S.  W.  130;  Gunn  v.  Sinclair, 
52  Mo.  327;  Prickett  v.  Ritter,  16 
111.  96;  Creighton  v.  Sanders,  89 
111.  543;  Hollis  v.  Burns,  100  Pa. 
St.  206,  45  Am.  Rep.  379;  Cur- 
rier V.  Perley,  24  N.  H.  219. 

In  England  it  has  been  decided 
that  a  month's  notice  is  necessary 
in  the  case  of  a  tenancy  from 
month  to  month.  Doe  d.  Parry 
V.  Hazell,  1  Esp.  94;  Beamish  v. 
Cox,  16  L.  R.  Ir.  270,  458.  In  the 
case  of  a  weekly  tenancy,  while 
there  are  dicta  to  the  effect  that 
a  week's  notice  is  necessary,  it 
seems  doubtful  whether  a  less  no- 
tice, provided  it  be  reasonable, 
may  not  be  sufficient.     See  Jones 


V.  Mills,  10  C.  B.  (N.  S.)  788;  Har- 
vey V.  Copeland,  30  L.  R.  Ir.  412; 
Bowen  v.  Anderson  [1894]  1  Q. 
B.   164. 

76.  See  2  Tiffany,  Landlord  & 
Ten.    §   ly6c  notes  53-56. 

77.  A.  G.  Rhodes  Furniture  Co. 
V.  Weeden,  108  Ala.  252,  19  So. 
318;  Roberson  v.  Simons,  109  Ga. 
360,  34  S.  E.  604;  Donahue  v. 
Chicago  Bank-Note  Co.,  37  111. 
App.  552;  Morehead  v.  Watkyns, 
5  B.  Mon  (Ky.)  228,  229;  Hall  v. 
Myers,  43  Md.  446;  Buck  v.  Lew- 
is, 46  Mo.  App.  227;  Currier  v. 
Perley,  24  N.  H.  219.  228;  Za- 
briskie  v.  Sullivan,  80  N.  J.  L. 
673,  77  Atl.  1075;  Id.,  82  N.  J. 
L.  545,  81  Atl.  1135;  Pugsley  v. 
Aikin,  11  N.  Y.  494;  Hall  v. 
Wadsworth,  28  Vt.  410.  But  not 
in  Pennsylvania.  Lane  v.  Nelson, 
167  Pa.  St.  602,  31  Atl.  864; 
Thompson  v.  First  School  Dist. 
of  Pennsylvania,  48  Pa.  Super.  Ct. 
607. 
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])('  siipcrsodcd  by  an  cxiJi'css  a.i^rcoincnt  in  this  rc.icard/" 
and  a  statutory  piovision  on  tlie  sulxjcct  won  Id  no 
doubt  likewise  yield  to  any  contract  betwoeu  the  par- 
ties.^'» 


11.    (D)   Tenancy  at  Sufpekance — Tenant  Holding 

Over. 

§  68.  Nature  of  tenancy  at  sufferance.  As  is  said 
by  Coke'"  "a  teiiant  at  sulTerance  is  lie  that  first  came 
in  by  lawful  demise,  and  aftei-  his  estate  ended,  continu- 
eth  in  ])ossession  and  wrongfully  holdeth  over."  Accord- 
ini»-ly  the  expression  "tenant  at  (or  by)  sufferance"  is 
properly  applied  to  one  who  enters  under  a  lease  for 
years  and  "holds  over,"  that  is,  wn-ongfully  retains 
possession,  beyond  his  term.^''^  Likewise,  a  tenant  at 
will  who  holds  over  after  the  termination  of  the  tenancy 
becomes,  it  is  generally  recognized,  a  tenant  at  suffer- 
ance,^'- though  if  a  tenancy  at  will  is  terminated  by  the 
act  of  the  tenant  in  attempting  to  transfer  his  interest 
and  putting  the  transferee  in  possession,  the  latter  is 


78.  Doe  d.  Pitcher  v.  Donovan, 
1  Taunt.  555;  King  v.  Eversfleld 
[1897J    2  Q.  B.  475. 

79.  Wagganian  v.  Bartlett  2 
Mackey  (13  D.  C)  450;  May  v. 
Rice,  108  Mass.  150,  11  Am.  Rei). 
328;  Roth  Tool  Co.  v.  Champ 
Spring  Co.,  93  Mo.  App.  530,  67 
S.  W.  967. 

80.  Co.    Litt.    57b. 

81.  Butler  v.  Duckmanton,  Cro. 
.Tac.  169;  Sutton  v.  Hiram  Lodge, 
83  Ga.  770,  6  L.  R.  A.  703, 
10  S.  E.  585:  Willis  v.  Har- 
rell,  118  Ga.  906.  45  S.  E.  794; 
Devine  v.  Lord,  175  Mass.  384.  50 
N.  E.  570;  Russell  v.  Fabyan,  34 
N.  H.  218;  Moore  v.  Moore,  41 
N.  J.  L.  515;  Poole  v.  Engclke, 
61  N.  J.  L.  124,  38  Atl.  823;  Liv- 
R.  P.  —  16. 


ingston  v.  Tanner,  14  N.  Y.  (4 
Kern.)  64;  Jackson  v.  Parkhurst, 
5  .Johns.  (N.  Y.)  128;  Williams  v. 
Ladew.  171  Pa.  St.  369,  33  Atl. 
329;  Wood  v.  Page,  24  R.  L  594, 
54  Atl.  372;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Cusenberry,  86  Tex.  525,  26 
S.  W.  43. 

82.  Bro.  Abr.,  Tenant  per  Copy, 
pi.  4;  Co.  Litt  57b;  McLeran  v. 
Benton,  73  Cal.  329.  2  Am.  St. 
Rep.  814,  14  Pac.  879;  Esty  v. 
Baker,  50  Me.  325,  79  Am.  Dec. 
616;  Reed  v.  Reed.  48  Me.  388; 
Emmes  v.  Feeley,  132  Mass.  346; 
Meier  v.  TTiieman,  15  Mo.  App. 
307;  Doe  d.  Bennett  v.  Turner,  7 
Mees.  &  W.  226;  9  Mees.  &  W. 
643. 
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not  a  tenant  at  sufferance  but  is  a  mere  disseisor  or  tres- 
passer, since  he  did  not  enter  by  right  as  is  necessary 
to  make  one  a  tenant  at  sufferance.^^ 

One  to  whom  a  life  tenant  has  conveyed  the  premises 
or  has  leased  them,  and  who  holds  over  after  the  death 
of  the  tenant  for  life,  is  also  a  tenant  at  sufferance,^* 
this  being  in  effect  the  case  of  a  tenant  pur  auter  vie 
continuing  in  possession  after  the  death  of  the  cestui 
que  vie. 

A  sublessee  of  a  tenant  for  years,  holding  over  after 
the  expiration  of  the  lessor's  term,  is  also  properly 
regarded  as  a  tenant  at  sufferance.^^ 

A  tenant  at  sufferance  is  not  a  disseisor,^^  and 
hence  he  is  not,  like  a  disseisor,^'^  to  be  regarded  as 
having  a  fee  simple  by  wrong.^^  In  this  connection  there 
is  a  diversity  to  be  noted  in  the  position  of  one  who 
wrongfully  holds  over  after  the  termination  of  his  es- 
estate,  accordingly  as  he  originally  entered  under  a  con- 
veyance or  devise  to  him,  or  under  authority  of  law.  In 
the  former  case  he  is  tenant  at  sufferance,  and  in  the  lat- 

83.  Co.  Litt.  57a;  Reckhow  v.  Rep.  475,  71  N.  W.  734;  77  Am. 
Schank,  43  N.  Y.  448;  Cunnine-  Dec.  646;  Kenney  v.  Sweenc-v,  14 
ham  V.   Holton,   55   Me.   33.     And       H.  I.  581. 

see  Cooper  v.  Adams,  60  Mass.   (6  85.     Wheeler   v.    Wood,    25    Me. 

Cush.)     87.      But    in    McLeran    v.  287;     Evans  v.  Reed,  71  Mass.  (5 

Benton,  73  Cal.  329,  2  Am.  St.  Rep.  Gray)  308;     Magee  v.  Gilmour,  18 

81,  14  Pac.  879,  and  Meier  v.  Thie-  Can.    Sup.    Ct.    579;      Simpkin    v. 

mann,  15  Mo.  App.  307,  the  trans-  Ashurst,  3  Tyrw.  781,  1  Cromp.  M. 

feree  of  a  tenant  at  will  was  re-  &  R.  261.     But  in  Pearce  v.  Fer- 

garded  as  a  tenant  at  sufferance.  ris,  10  N.  Y.  (6  Seld)  280,  such  an 

84.  Zouche's  Case,  1  Dyer,  57;  undertenant  holding  over  was  re- 
Rouse's  Case,  Owen,  27;     Allen  v.  garded  as  a  trespasser. 

Hill,  Cro.  Eliz.  238,  pi.  5;     Doe  d.  86.     1    Rolle,    Abr.    659;      Com. 

Thomas  v.  Roberts,  16  Mees.  &  W.      Dig.    Seisin    (F2);      Doe   d.    Bur- 
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Wright  V.    Graves,   80   Ala.       rell  v.  Perkins,  3  Maule  &  S.  271. 

Manning  v.  Brown,  47  Md.  87.     Ante  §  13. 

Harrington  v.   Sheldon,  196  88.     Allen    v.    Hill,    Cro.    Eliz. 


Mich.  388,  163  N.  W.  64;     Day  v.  238,   3   Leon.   152;      Rouse's   Case, 

Cochran,  24  Miss.  261;     GrifBn  v.  Owen,  27;     Tudor's  Leading  Cas 

Sheffield,  38  Miss.  359;   Guthmann  in  Real  Prop.  1. 
V.  Vallery,  51  Neb.  824,  66  Am.  St. 
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ter  a  trespasser  and  disseisor,  this  according  with  tlie 
familiar  rule  that  one  who  enters  by  permission  and 
abuses  his  right  of  entiy  does  not  thereby  become  a  tres- 
passer ah  initio,  while  if  ''entry,  authority  or  license  is 
given  to  any  one  by  the  law,  and  he  doth  abuse  it,  he 
shall  be  a  trespasser  ab  initio.^^  So  in  the  case  of  a  ten- 
ant at  sufferance,  his  entry  not  being  under  authority 
given  by  the  law,  docs  not  become  wrongful  ab  initio, 
and  hence  he  cannot  be  regarded  as  having  been  guilty 
of  a  disseisin. 

The  tenant  at  sufferance  is  not  liable  in  trespass  to 
the  lessor  or  other  person  entitled  to  possession  until 
after  entry  by  the  latter.^<^  The  reason  for  this  is  that 
the  action  of  trespass  is  possessory  in  its  nature,  being 
founded  upon  an  injury  to  the  plaintiff's  possession,  and 
proof  of  an  actual  or  constructive  possession  in  the 
plaintiff  is  indispensable  Accordingly,  at  common  law, 
while  a  man  actually  disseised  can  maintain  an  action 
of  trespass  on  account  of  the  disseisin  itself,  he  can  not, 
until  he  enters  (provided  the  right  of  entry  still  exists), 
recover  in  such  action  for  the  subsequent  withholding 
of  possession,  since,  after  the  disseisin,  the  possession  is 
no  longer  in  him.  After  he  has  entered,  or  rather  re- 
entered, however,  he  is  regarded  as  having  had  posses- 
sion "by  relation"  from  the  commencement  of  the 
wrong,  so  as  to  be  able  to  recover  mesne  profits.''^  So 
in  the  case  of  tenant  at  sufferance,  there  is  no  possible 
right  of  action  in  trespass  on  account  of  his  taking  of 

89.  Six  Carpenters'  Case,  8  Com.  Dig.  Trespass  (B2)  (B3); 
Coke  146a;  1  Smitli's  Leading  Stearns,  Real  Actions  (2d  Ed.) 
Cas.    (11th  Ed.)    132.  3G2;     3  Blackst.  Comm.  210;  Bige- 

90.  Trevillian  v.  Andrew,  5  low.  Torts  (7th  Ed.)  §§  469,  470; 
Mod.  384;  Dorrell  v.  Johnson,  34  Newell,  Ejectment,  623;  Sedg- 
Mass.  (17  Pick.)  263;  Russell  v.  wick  &  Wait,  Trial  of  Title  to 
Fabyan,  34  N.  H.  218;  Rising  v.  Land  (2d  Ed.)  §  57.  See  Leland 
Stannard,  17  Mass.  282.  See  Toles  v.  Tousey,  6  Hill  (N.  Y.)  326; 
V.  Meddaugh,  106  Mich.  398,  64  Reid  v.  Stanley,  6  Watts  &  S.  (Pa.) 
N.  W.  329.  369;      Cutting  v.  Cox,  19  Vt.  517, 

91.  Y.  B.  19  Hen.  6,  28;  2  Rolle,  and  cases  cited  28  Am.  &  Eng. 
A.br.  f.  550,  1.  7;     f.  553,  11.  50,  52;  Ency.  Law   (2d  Ed.)    577. 


244  Real  Property.  [§  ^8 

possession,  since  this  was  by  permission,  and  there  is 
no  right  of  action  for  the  subsequent  wrongful  with- 
holding of  possession,  because  the  possession  is  in  him 
and  not  in  the  person  rightfully  entitled.  Consequently, 
the  right  to  bring  trespass  for  mesne  profits  accruing 
during  the  period  of  the  wrongful  retention  of  possession 
by  the  tenant  at  sufferance  can  be  supported  only  after 
entry  by  the  person  entitled  to  possession,  upon  the  doc- 
trine of  relation. 

Not  infrequently  in  modern  cases  the  courts  assume 
that  a  tenant  at  sufferance  is  a  tenant  of  or  under  the 
person  entitled  to  possession.  The  common-law  authori- 
ties give  not  the  slightest  countenance  to  such  a  view. 
Coke  speaks  of  tenant  at  sufferance  as  tenant  ' '  against ' ' 
not  "of"  the  reversioner,^-  and  it  is  expressly  stated 
that  there  is  no  privity  between  the  tenant  at  sufferance 
and  the  reversioner,''''  and  that  for  this  reason  a  release 
to  the  latter  is  not  good.  So  it  is  the  rule,  except  as 
changed  by  statute,  that  distress  cannot  be  made  after 
the  end  of  the  term''*  for  the  reason,  it  seems,  that  upon 
the  ending  of  the  term  the  relation  of  privity  ceases.'*^ 
A  tenant  pur  aufer  vie  who  holds  over  after  the  death 
of  the  cestui  que  vie,  though  well  recognized  to  be  a 
tenant  at  sufferance,  cannot,  with  any  show  of  reason, 
be  regarded  as  tenant  of  the  remainderman  under  whom 
he  did  not  enter,  with  whom  he  has  no  contractual  rela- 
tions, and  who  has  never  consented  to  his  continued 
possession.  So  it  is  said  by  Lord  Mansfield-'*"'  that  the 
possession  of  a  tenant  pur  aufer  vie  holding  over  is 
adverse  to  the  remainderman  or  reversioner,  which  could 
not  be  the  case  were  he  to  be  regarded  as  holding  of 
the  latter,**^  and  in  accordance  with  this  dictum  is  the 
weight  of  modern  authority  to  the  effect  that  the  statute 

92.  Co.  Litt.  57b.  95.     1    Rolle,    Abr.    672   pi.   10- 

93.  Co.    Litt.   270b;      Butler  v.  Bradby,   Distresses,  89. 
Duckmanton,,   Cro.  Jac.   1C9.  90.     In   Doe   d.   Fishar  v.  Pros- 

94.  Co.  Litt.  47b;     note  (2)   to  ser,  Cowp.  218. 
Poole     V.     Longiievill,     2      Wms.  97.     Post  §  5i;3  (a). 
Saund.  284a. 
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of   limitations   runs    in    favor   of    such    tenant    holding 

This  single  case  of  a  life  tenant  holding  over  is 
sufficient  to  demonstrate  that  the  expression  "tenant  at 
sufferance"  has  no  reference  to  any  idea  that  a  relation 
of  tenancy  exists  between  such  tenant  and  the  person 
rightfully  entitled.  And  the  fact  that  a  tenant  for  years 
wrongfully  holding  over  is  not,  as  is  a  life  tenant  so 
holding  over,  regarded  as  holding  adversely  to  tlie 
person  rightfully  entitled,  does  not  show  that  he  is  such 
person's  tenant,  hut  merely  that  the  circumstances  of 
his  entry  under  a  lease  excludes  the  inference  that  his 
wrongful  possession  is  under  claim  of  right.  At  the  pres- 
ent day,  it  is  true,  a  tenant  under  a  lease  holding  over 
his  term  is  quite  frequently  regarded  as  a  tenant  of  the 
person  entitled,  the  reversioner,  for  the  purpose  of  su])- 
porting  an  action  against  him  for  use  and  occupation."" 
How  one  so  holding  over  can,  at  the  election  of  the 
reversioner,  he  liable  either  in  an  action  of  trespass  for 
mesne  profits  or  in  an  action  based  on  the  theory  of  a 
rightful  possession  and  a  contractual  liability  is  some- 
what difficult  to  say,  but  conceding  that  a  termor  so 
holding  over  is,  under  these  decisions,  to  be  regarded 
as  a  tenant  of  the  reversioner,  it  is  not  because  the  early 
judges  chose  to  call  him  a  tenant  at  sufferance,  but 
because  the  later  judges  have  chosen  to  regard  one  who 
becomes  tenant  under  a  lease  as  continuing  in  privity  to 
the  reversioner,  at  the  election  of  the  latter,  so  long  as 
he  chooses  to  stay  in  possession,  for  the  purpose  of  an 
action  for  use  and  occupation. 

The  fact  that,  as  Coke  says,  "there  is  a  great  diver- 
sity between  a  tenant  at  will  and  a  tenant  at  suffer- 
ance," in  that  one  holds  rightfully  and  the  other  wrong- 
fully,^ has  not  infrequently  been  ignored  in  statutory 
enactments  w^hich,  under  the  mistaken  idea,   it   seems, 

98.  Post  §  513   (g).  be  no  such  thing  as  tenant  by  suf- 

99.  Post   §  70  note  28.  ferance  when  the  tenancy   is   the 
1.     Co.    Litt.    57b.     "There   can      re.sult  of  agreement."    Stayton,  J., 
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tluat  ''sufferance"  means  ''permission"  and  that,  ac- 
cordingly, a  tenant  at  sufferance  is  a  tenant  by  permis- 
sion, have  provided  that  a  tenancy  at  sufferance  can  be 
terminated  only  by  a  notice  of  a  certain  number  of 
days.2  To  avoid  the  absurdity  involved  in  such  a  re- 
quirement, that  one  wrongfully  in  possession  should  be 
entitled  to  notice  to  quit,  the  courts  have  occasionally 
seized  upon  a  statement  made  by  Coke,'^  and  adopted 
by  Blackstone,^  that  there  is  no  tenant  at  sufferance 
against  the  king  because  he  cannot  be  guilty  of  laches, 
and  have  accordingly  decided  that  a  tenant  holding 
over  is  not  a  tenant  sujfferance,  so  as  to  be  entitled  to 
notice,  until  the  person  entitled  has  been  guilty  of 
laches.^  And  occasionally  they  have  gone  so  far  as 
to  hold  that  the  one  so  holding  over  was  not  a  tenant 
at  sufferance  unless  the  holding  was  so  long  continued 
as  to  authorize  the  implication  of  an  assent  to  the  hold- 
ing,6  thus  in  effect  regarding  one  as  a  tenant  at  suffer- 
ance only  when  he  is  a  tenant  at  will  or  perhaps  a  per- 
iodic tenant.  In  so  far  as  regards  the  assumption  that  a 
tenancy  at  sufferance  is  based  upon  the  laches  of  the 
rightful  owner,  this  can  be  regarded  as  correct  only  if 
by  laches  on  his  part  we  understand  a  failure  to  eject 
the  wrongful  holder  immediately  upon  the  commence- 
ment of  the  wrongful  holding."^  A  tenant  wrongfully 
holding  over  is,  it  is  conceived,-  a  tenant  at  sufferance 
a  day  after  the  wrongful  holding  begins  to  the   same 

in  Willis  v.  Moore,  59  Tex.  G28,  46  was  counsel.     There  is  a  similar 

Am.     Rep.     284.       "One     cannot,  dictum    in    Attorney    General    v. 

while   he   is   rightfully   occupying  Andrew,   Hardres,   25. 

under  the  authority  of  the  owner,  4.     2  Blackst.  Comm.  150. 

be  a  tenant  at  sufferance."     Field,  5.     Moore    v.    Morrow,    28    Cal. 

J.,   in   Lyon    v.    Cunningham,    136  551;      Rowan  v.   Lytle,   11   Wend. 

Mass.  532.  (N.    Y.)    616. 

2.  See    2    Tiffany,    Landlord    &  6.     Smith    v.    Littlefield,    51    N. 
Ten.   §  l9Gd.  Y.  539;     Meno  v.  Hoeffel,  46  Wis. 

3.  Co.  Litt.  57.     The  statement  282,  1  N.  W.  31;      Purtell  v.  Far- 
is    bas.ed    on    a    dictuvi    by    Man-  ris,  137  Ga.  318,  73  S.  E.  634. 
wood,   C.   B.    in   Sir   Moil   Finch's  7.     See    Stanley   v.    Stembridge, 
Case,' 2  Leon.  143,  in  which  Coke  140  Ga.  750,  79  S.  E.  842. 
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extent  as  lie  is  a  year  thereafter.  Tlio  question  naturally 
suggests  itself,  if  he  is  not,  by  reason  of  his  ■\vrongrul 
holding,  a  tenant  at  sufferance  until  the  end  of  a  period 
after  his  wrongful  holding  begins,  what  sort  of  tenant  is 
he  during  this  intervening  period. 

Although  a  tenant  for  years  wrongfully  holding  over 
after  the  term  is  properly  referred  to  as  a  tenant  at 
sufferance,  frequently  the  latter  expression  is  not  em- 
ployed, he  being  referred  to  merely  as  a  tenant  holding 
over,  and  he  will  be  so  referred  to  in  our  subsequent 
discussion  of  his  rights  and  liabilities. 

§  69.  Lr.ndlord's  option  as  to  tenant  holding  over. 
By  the  decided  weight  of  authority  in  this  country,  a 
tenant  for  years  who  holds  over  after  the  end  of  his 
term  may  be  held  liable  as  a  tenant  for  a  further  period, 
without  reference  to  his  wishes  on  the  subject.  That  is, 
the  person  entitled  to  the  possession  has  the  option, 
whether  to  treat  him  as  wrongfully  retaining  possession 
or  as  rightfully  doing  so.^  In  England,  and  in  one,  if 
not  more,  of  the  states  of  this  country,  the  courts  have 
not  recognized  an  option  in  the  landlord  thus  to  hold 
the  tenant  for  another  period  merely  because  he  wrong- 
fully retains  possession  during  a  part  of  that  period,'^ 
they  applying,  in  this  case  as  in  others,  the  rule  that 
a  tenancy  can  be  created  only  by  the  consent  of  the 
parties  thereto.  A  modern  English  case,  however,  ap- 
proximates somewhat  in  result,  it  would  seem,  to  the 
ordinary  American  rule,  it  being  held  that,  the  landlord 
having  demanded  rent  of  the  overholding  tenant,  the 
latter's  failure  to  reply  to  such  demand,  combined  with 
his  continued  retention  of  possession,  showed  a  consent 

8.  See  cases  cited,  this  section,  v.  Hale,  91  Mass.  (9  Allen)  462; 
notes  11-15.  Delano  v.  Montague,  58  Mass.   (4 

9.  See  Ibbs  v.  Richardson,  9  Cush.)  42;  Emmons  v.  Sciidder, 
Adol.  &  B.  849;  Jones  v.  Shears,  115  Mass.  367.  Compare  Diniock 
4  Adol.  &  E.  832;  Waring  v.  v.  Van  Bergen,  94  l\Iass.  (12  Al- 
King,  8  Mees.  &  W.  571;   Kendall  len)    551. 

V.  Moore,   30   Me.   327;      Edwards 
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on  his  part  to  the  renewal  of  the  foraier  tenancy.**'  It  is 
somewhat  surprising-  tliat  the  courts  of  this  country, 
which  have  ordinarily  shown  a  desire  to  mould  the  law 
in  favor  of  the  tenant  rather  than  the  landlord,  should 
have  originated  and  generally  adopted  a  rule,  the  ten- 
dency of  which  is,  in  many  cases,  to  operate  with  con- 
siderable severity  upon  a  tenant  who  is  disposed 
promptly  to  relinquish  possession  but  is  accidentally 
prevented  from  so  doing.  The  purpose  and  effect  of 
the  rule  appear  to  be  to  impose  a  penalty  upon  the 
tenant  wrongfully  holding  over,  and  this  penalty  it  ad- 
justs without  reference  to  the  actual  wrong  inflicted 
upon  the  landlord,  as  measured  by  the  period  of  the 
holding  over,  or  to  the  culpability  of  the  tenant. 

Character  of  new  tenancy.     In  a  case  which 

may  be  referred  to  in  this  connection  as  a  leading 
case,^^  it  is  said  that  the  new  tenancy  created,  at  the  land- 
lord's option,  by  the  holding  over,  is. a  tenancy  from 
year  to  year,  and  there  are  other  cases  to  the  effect  that, 
if  the  original  tenancy  was  for  a  year  or  more,  the  new 
tenancy  is  from  year  to  year.^^  j^j^^  qjj  i\^q  game 
principle,  in  cases  in  which  the  original  term  was  less 
than  a  year,  as  a  month  or  a  quarter,  the  new  tenancy 
might  presumably  be  regarded  as  a  periodic  tenancy 
measured  by  such  a  period. ^^  In  a  majority,  however, 
of  the  decisions  asserting  this  option  on  the  part  of 
the  landlord,  it  is  stated,  without  any  particular  dis- 
cussion,  that   the   new   tenancy  is   for   another   year.^^ 

10.  Dougal   V.   McCarty    L1893J  Williams    v.    Ladew,    171    Pa.    St. 
1  Q.  B.  736.  369,     33     Atl.     329;       Providence 

11.  Conway  v.  Starkweather,  1  County  Sav.  Bank  v.   Hall,   16  R. 
Denio    (N.   Y.)    113.  I.   154,  13  Atl.   122;      Noel  v.   Mc- 

12.  Goldsborough  v.  Gable,  140  crory,  7  Cold.  (Tenn.)  623. 

111.  269,  15  L.  R.  A.  294.  29  N.  E.  13.     Such    seems   to    be   the   de- 

722,     rev'g     36     111.     App.     363;  cision  in  Hood  v.  Drysdale,  27  Pa. 

Smith  V.   Ben,    44   Minn.    524,    47  Super.  Ct.  540. 

N.    W.    263;      MurriU    v.    Palmer,  14.     Wolffe  v.  Wolff,  69  Ala.  549, 

164  N.  C.  50,  80  S.  E.  55;     Parker  44  Am.  Rep.  526;     A.  G.  Rhodes 

V.  Page,  41  Ore.  579,  69  Pac.  822;  Furniture  Co.  v.  Weeden,  108  Ala. 
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Occasionally  it  is  stated  tlmt  tlio  new  tenancy  is  for  a 
term  of  the  same  length  as  tlie  original  tenancy. ^^ 

The  arbitrary  character  of  the  rule  appears  fi'om  the 
varying  statements  as  to  the  character  of  the  tenancy 
which  is  created,  at  the  ojition  of  the  landlord,  by  the 
holding  over.  Wliile  the  majority  of  tiie  cases  state 
that  a  tenancy  for  another  year  is  created,  none  of  them 
give  any  reason  why  the  tenancy  should  be  for  a  year 
rather  than  for  some  other  period.  It  is  not  probable 
that  a  tenant  for  a  month  would,  by  holding  over,  be- 
come subject,  at  the  landlord's  option,  as  a  tenant  for 
a  year  longer,  though  the  rule  as  frequently  slated 
would  have  such  an  effect. 

The  theory  of  the  rule.    It  has  been  suggested 


that  this  option  in  the  landlord  is  to  be  regarded  as 
based  on  the  theory  tliat  the  tenant  holding  over  pre- 
sumably intends  to  hold  for  another  term  or  period,  and 
that  he  cannot  overthrow  this  presumption  by  asserting, 
to  the  disadvantage  of  the  landlord,  that  he  is  holding 
as  a  wrongdoer.^'''  There  seems,  however,  no  advantage 
in  introducing  such  a  theory,  and  it  is  more  satisfactory 
to  regard  this  as  *'one  among  the  cases  where  a  person 

252,  19  So.  318;     Bacon  v.  Brown,  vey  v.  Gunzberg,  148  Pa.  St.  294, 

9      Conn.      334;        Cavanaugli      v.  23   Atl.    1005;      Smith    v.    Snyder, 

Clinch,  88  Ga.  610,  15  S.  E.  673;  168  Pa.  541,  32  Atl.  64;     Brinkloy 

Condon  v.  Brockway,   157   111.   90,  v.  Walcott,  57  Tenn.    (10  Heisk.) 

41    N.    E.    634,   aff'g    50    111.    App.  22;     Gilman  v.  City  of  Milwaukee, 

625;     New  York,  C.  &  St.  L.  Ry.  31  Wis.  563;     Voss  v.  King,  38  W. 

Co.   V.   Randall,    102    Ind.    453,    26  Va.  607,  18  S.  E.  762. 
N.   E.   122;      Mason  v.  Wierengo's  15.     Ketcham  v.  Ochs,  34  N.  Y. 

Estate,  113  Mich.  151,  67  Am.  St.  Misc.    470,    70    N.    Y.    Supp.    268; 

Rep.  461,  71  N.  W.  489;      Haynes  Id.,  74  N.  Y.  App.  Div.  626,  77  N. 

V.  Aldrich,  133  N.  Y.  287,  28  Am.  Y.  Supp.  1130;     Wood  v.  Gordon, 

St.  Rep.  636,  31  N.  E.  94;     Schuy-  44   N.   Y.    St.   Rep.    640,    18   N.    Y. 

ler  V.  Smith,  51  N.  Y.  309,  10  Am.  Supp.   109;      Schneider  v.  Curran, 

Rep.  609;     Merchants'  State  Bank  19  Ohio  Cir.  Ct.  R.  224;     Bradley 

of  Fargo  v.  Ruettel,  12  N.  D.  519,  v.   Slater,   50   Neb.    682,   70  N.   W. 

65    L.    R.    A.    762,    97   N.    W.    853;  258. 

Baltimore  &  O.  R.  Co.  v.  West,  57  16.     Conway  v.  Starkweather,  1 

Ohio  St.  161,  49  N.  E.  344;     Har-  Denio    (N.   Y.)    113. 
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may  be  charged,  as  upon  a  contract,  without  his  consent, 
and  contrary  to  his  intention,  "^'^  In  other  words,  the 
tenant  is  liable  for  further  rent  upon  the  principle,  not 
of  contract,  but  of  quasi  contract.  That  this  is  the 
character  of  the  liability  plainly  appears  from  the  fact 
that  it  exists  in  spite  of  any  statements  by  the  tenant 
evidencing  a  contrary  intention. ^^ 

Facts  excluding  exercise  of  option.    The  o])tion 

on  the  j)art  of  the  landlord  to  regard  the  tenant  as  liable 
for  another  period  can  obviously  not  be  exercised  when 
the  latter  remains  in  possession  under  an  agreement 
that  he  is  to  hold  for  a  less  period,^^  nor  when  the  land- 
lord or  the  landlord's  agent  induces  him  to  remain 
temporarily.^^  And  a  provision  of  the  lease  that  the 
tenant  shall  pay  rent  for  the  term,  and  also  for  such 
time  as  he  may  hold  the  premises,  has  been  held  to  give 
the  landlord  a  right  to  hold  him  merely  for  the  period 
of  actual  occupancy.-^ 

It  has  been  decided  in  one  state  that  the  rule  would 
not  be  applied  in  favor  of  the  landlord  if  the  tenant 
was  unable  wholly  to  relinquish  possession  owing  to  the 
serious  illness  of  a  member  of  his  family,^^  and  likewise 

17.  Clinton  Wire  Cloth  Co.  v.  651,  94  N.  W.  197;  Dobbin  v.  Mc- 
Gardner,  99  HI.  151.  Donald,    60    Minn.    380,   62    N.   W. 

18.  Schuyler  v.  Smith,  51  N.  Y.  437;  Montgomery  v.  Willis,  45 
309,  10  Am.  Rep.  609;  Wolffe  v.  Neb.  434,  63  N.  W.  794;  Valen- 
Wolff,  G9  Ala.  549,  44  Am.  Rep.  tine  v.  Healey,  158  N.  Y.  369,  43 
526;  Mason  v.  Wierengo's  Es-  L.  R.  A.  667,  52  N.  E.  1097;  Bu- 
tate,  113  Mich.  151,  67  Am.  St.  miller  v.  Walker,  95  Ohio  344,  L. 
Rep.  461,  71  N.  W.  489;     Bradley  R.  A.  1918B  96,  116  N.  E.  797. 

V.   Slater,   50   Neb.  682,  70   N.   W.  20.     Iowa     Implement     Co.     v. 

258;     Smith  v.  Bell,  44  Minn.  524,  ^tna  Explosives  Co.,  —  Iowa  — , 

47  N.  W.  263;     Haynes  v.  Aldrich.  165  N.  W.  408;     Greaton  v.  Smith, 

133    N.   Y.    287,    28   Am.    St.    Rep.  1  Daly   (N.  Y.)    380;      Campau  v. 

636,  31  N.  E.  94;  Graham  v.  Demp-  Michell,   103  Mich.  617,   61  N.   W. 

sey,  169  Pa.  St.  460,  32  Atl.  408:  890;     Adler  v.  Mendelson,  74  Wis. 

Cavanaugh  v.  Clinch,  88  Ga.  Gl'^,  464,  43  N.  W.  505. 

15  S.  E.  673.  21.     Pickett  v.  Bartlett,   107   N. 

19.  Wilcox     V.    Raddin,    7    111.  Y.  277,  14  N.   E.  301. 

App.  (7  Bradw.)   594;     Landsberg  22.     Herter  v.  Mullen,  159  N.  Y. 

V.  Tivoli  Brewing  Co.,   132  Mich. 
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where  tlie  removal  was  forbidden  by  the  board  of 
liealtli  owing  to  an  infections  disease  contracted  by  tlie 
tenant's  chikl.-'^  In  another  state,  however,  it  is  hekl 
that  the  application  of  the  rule  would  not  be  affected  by 
the  severe  illness  of  the  tenant.-^ 

A  tenant  has  been  regarded  as  coining  williin  the 
operation  of  the  rule  when  his  subtenant  refused  to 
relinquish  possession.'^ 

§  70.  Pecuniary  liability  of  tenant  holding  over. 
There  is  at  common  law  no  liability  for  rent  on  the  part 
of  a  tenant  wrongfully  holding  over.  This,  it  has  been 
said,  is  ^*  because  it  was  the  folly  of  the  owners  to 
suffer  them  to  continue  in  jDOSsession  after  the  determi- 
nation of  the  preceding  estate,"-"  but  a  more  satisfac- 
tory reason  is  that  an  obligation  to  pay  rent  is  the  re- 
sult of  a  contract  or  reservation,  and  there  is  ordinarily 
no  contract  to  pay  rent  after  the  term,  nor  a  reserva- 
tion of  rent  then  to  accrue.-'^  It  is  only  by  means  of 
a  new  agreement  between  the  landlord  and  the  tenant, 
m  effect  a  renewal  of  the  lease,  or  by  means  of  the 
application  of  the  doctrine,  before  referred  to,  of  the 
landlord's  option,  as  against  the  tenant  wrongfully  hold- 
ing over,  to  assert  a  renewal  of  the  tenancy,  that  the 
tenant  can  be  subjected  to  liability  as  for  rent  accruing 
after  the  expiration  of  the  original  term. 

It  has  been  frequently  decided  that  a  tenant  holding 
over  without  permission  is  liable  in  assumpsit  for  use 
and  occupation  for  such  period  as  he  so  holds  over,^* 

28,   44   L.   R.   A.    703,   50    Am.   St.  693,  64  N.  E.  112G;     Haynes  v.    Al- 

Rep.  517,  53  N.  E.  700.  drich,   133   N.  Y.  2S7,  28  Am.   St. 

23.  Regan  v.  Fosdick,  19  N.  Y.  Rep.  636.  31  N.  E.  94;     Campau  v. 
Misc.  489,  43  N.  Y.  Supp.  1102.  IMichell,   103   Mich.   617,  61  N.   W. 

24.  Mason    v.    Wierengo's    Es-  890. 

tate,    113    Mich.    151,    67    Am.    St.  26.     Finch's  Case,  2  Leon.   143; 

Rep.  461,  71  N.  W.  489.  1  Cruises'  Dig.,  tit.  9,  c.  2,  §  5. 

25.  Bacon   v.    Brown,    9    Conn.  27.     Hogsett  v.    Ellis,    17   Mich. 
334;      Sullivan  v.  George  Ringler  3-51. 

&  Co.,  59  N.  Y.  App.  Div.  184,  69  28.     Ibbs   v.    Richardson,    9    Ad. 

N.   Y.    Supp.   38;      Id.,    171   N.    Y.       &  El.  849;     Leigh  v.  Dickerson,  15 
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and  a  like  view  lias  been  asserted  with  reference  to  a 
lessee  under  a  life  tenant  who  holds  over  after  the 
death  of  the  latter.-''  Such  a  liability  has  been  imposed 
even  when  the  tenant  himself  was  not  in  possession,  l)ut 
the  holding'  over  was  by  a  subtenant  without  the  ten- 
ant's consent."'''  Instead  of  bringing  an  action  against 
the  tenant  holding  over  for  the  value  of  the  use  and 
occupation,  the  landlord  may,  at  least  after  he  has  re- 
entered,^^ bring  an  action  in  tort,  in  the  nature  of  an 
action  for  mesne  profits.^^ 

In  England,  by  St.  4  Geo.  2,  c.  28,  a  tenant  who 
wilfully  holds  over  after  the  end  of  his  term  and  after 
demand  and  written  notice  is  liable  to  the  person  en- 
titled to  possession  at  the  rate  of  double  the  yearly 
value  of  the  land.  In  a  number  of  states  there  are 
somewhat  similar  statutes,  and  in  some  the  tenant  hold- 
ing over  is  by  statute  liable  for  double  rent,  and  occa- 
sionally for  treble  rent.'^'^ 

§  71.  Recovery  of  possession.  Possession  may  be 
recovered  by  the  person  entitled  by  means  of  an  action 

Q.  B.    Div.   60;      Meaker  v.   Pome-  29.     Hoagland  v.  Crum,  113  111. 

roy,  49  Ala.   146;     Harris  v.  Fos-  365,  55  Am.  Rep.  424;   Guthmann 

ter,  97  Cal.  292,  33  Am.   St.  Rep.  v.  Vallery,  51  Neb.  824,  66  Am.  St. 

187,  32  Pac.  246;     Board  of  Coun-  Rep.  475,  71  N.  W.  734. 

ty    Com'rs    of    Pitkin    County    v.  30.     Henderson  v.  Squire,  L.  R. 

Brown,  2  Colo.  App.  473,  31   Pac.  4    Q.    B.    170;      Harding    v.    Cre- 

525;      Bacon    v.    Brown,    9    Conn.  thorn,   1   Esp.    57;      Ibbs  v.   Rich- 

334;      Smith    v.    Singleton,    Hunt  ardson,  9  Adol.  &  E.  849;     McKen- 

&  Co.,  71  Ga.  68;     Stuart  v.  Ham-  zie   v.   City  of  Lexington,   34   Ky. 

ilton,    66    111.    253;      Lautman    v.  (4    Dana.)    129;      Dimock  v.   Van 

Miller,  158  Ind.  382,  63  N.  E.  761;  Bergen,  94  Mass.   (12  Allen)    551; 

Longfellow  v.  Longfellow,  54  Me.  Bless  v.  .Jenkins,  129  Mo.   647,  31 

240;      Hogsett   v.    Ellis,    17    Mich.  S.    W.    938. 

351;     Chambers  v.  Ross,  25  N.  J.  31.     Ante   §    68.   notes   90,   91. 

L.  293;     Abeel  &  Abeel  v.  Radcliff,  32.     Sargent  v.   Smith,  12  Gray 

13  Johns.  (N.  Y.)  297,  7  Am.  Dec.  (Mass.)    426;      See  Russel  v.  Kil- 

377;      Van  Brunt  v.  Pope,  6  Abb.  lion,  7  Phila.   (Pa.)   110;     Comyn. 

Pr.  N.  S.  (N.  Y.)  217;     Schworbel  Landlord    &    Ten.     510;       Adams 

V.  Fugina,  14  N.  D.  375,  104  N.  W.  (Waterman's  Ed.)  at  pp.  383,  446. 

848;     Williams  v.  Ladew,  171  Pa.  33.     2  Tiffany,  Landlord  &  Ten. 

St.  369,  33  Atl.  329.  §   213a. 
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of  ojootmeiit  M.i'ainsl  jlic  (cnaiit  lioldiii^-  ovcm-,''"  ))ii1  :ii 
most  jurisdietjoiis  statiik's  have  been  oiiaclod  jii'ovidiii^ 
tliat  a  lessor,  or  his  siicccssoi-  in  injcicst,  may,  as  acjaiiist 
a  person  wlio  ontorod  on  tlio  land  as  his  tenant,  or  as 
against  one  ehiimino-  under  such  person,  recover  tlio 
possession  ol'  tlie  premises  by  a  proceeding  of  a  sum- 
mary cliaracter,  without  the  necessity  of  brinjj:in.i?  an 
action  of  ejectment.  Tlie  proceedings  autliorized  by 
these  statutes  may  be  conveniently  referred  to  as  "sum- 
mary proceedings."  By  some  of  the  statutes  they  are 
so  designated,  wliile  a  number  of  the  statutes  give  tliem 
no  specific  designation.  In  perhaps  a  majority  of  the 
states  the  statutory  provisions  authorizing  proceedings 
of  this  character  by  a  landlord  against  his  tenant  are 
found  in  connection  with  provisions  authorizing  sum- 
mary proceedings  to  recover  land  by  one  who  has  been 
forcibly  expelled  or  excluded  therefrom  by  a  stranger, 
they  both  being  under  the  head  of  "forcible  entry  and 
detainer,"  the  tenant's  retention  of  possession  being 
frequently  stated  to  constitute  "unlawful  detainer." 
Any  difference,  however,  in  the  titles  applied  to  pro- 
ceedings of  this  character  has  no  relation  to  any  differ- 
ence in  the  proceedings  themselves.^ ^ 

§  72.    Forcible  resumption  of  possession.     Not  in- 

frc(|uently  the  huidlord,  ui)on  the  failure  of  the  tenant 
to  relinquish  possession  when  his  right  thereto  expires, 
has  undertaken  to  resume  ])ossossion  by  force,  and  the 
question  of  the  nature  of  the  liabilities  to  which  the 
landlord  may  thci-cby  subj(^ct  himself  has  been  the  sub- 
ject of  consideral)le  controversy.  Ha  is,  under  the  Eng- 
lish statutes  of  forcible*  entry  and  detainer,  and  under 
the  local  statutes  of  some  states,  liable  to  a  criminal 
prosecution  in  such  a  case,  his  right  to  possession  being 
no  justification  for  his  disturbance  of  the  public  peace.^® 

34.  Ante  §  57b  note  4.  Tiffany,  Landlord  &  Ten.  ch.  28. 

35.  Statutory     proceedings     of  36.     See  Y.  B.   9  Hen.  6,  f.   19, 
this  character  are  discuased  iu  2      pi.  12;     1  Hawkins,  Pleas  of  the 


254  Real  Peopeety.  [§  72 

And  in  many  of  the  states,  the  tenant  can,  in  case  of 
such  forcible  entry  by  the  landlord,  maintain  an  action 
to  recover  possession  of  the  premises  under  the  statutes 
of  forcible  entry  and  detainer,  it  being  usually  con- 
sidered that  one  cannot  defend  such  an  action  by  show- 
ing that  he  was  entitled  to  the  possession  which  he  thus 
forcibly  took.^'^  A  more  difficult  question  arises,  however, 
when  the  tenant  undertakes  to  assert  a  pecuniary  lia- 
bility in  damages  on  the  part  of  the  landlord  for  thus 
taking  possession. 

The  cases  are  usually  to  the  effect  that  the  mere 
entr}^  on  the  land  by  the  reversioner  in  such  case, 
although  forcible,  does  not  constitute  a  trespass,  giv- 
ing a  right  of  action  in  damages,  in  view  of  the  well 
recogTiized  rule  that  a  plea  of  liberiim  tenementum  or 
title  in  the  defendant  is  a  good  defense  to  an  action 
of  trespass  quare  clausum  fregit.  The  fact  that  the 
statutes  make  such  an  entry  a  criminal  offense,  and  give 
the  person  entered  upon  a  right  to  recover  the  possession 
of  which  he  has  thus  been  deprived,  cannot  be  regarded 
as  authorizing  a  recovery  of  damages  on  account  of  such 
entry.^^    But  there  are  occasional  decisions  to  the  effect 

Crown,  c.  64,  §  3;     McClain,  Crim-  cases   cited    13   Am.   &   Eiig.    Enc. 

inal  Law,   §§  836-841;     Edwick  v.  Law    (2d   Ed.)    753,   756;      19   Cy- 

Hawkes,  18  Ch.  Div.  199;     Turner  clopedia  Law  &  Proc.  1125. 

V.  Meymott,   1  Bing.   158;      Taun-  38.     Pollen   v.   Brewer,   7   C.   B. 

ton    V.    Costar,    7    Term    R.    431;  (N.  S.)  371;     Beddall  v.  Maitland, 

Manning   v.    Brown,    47   Md.    506;  17  Ch.  Div.  174;     Vinson  v.  Flynn, 

Low  V.  Elwell,  121  Mass.  309,  23  64  Ark.   453,  39  L.  R.  A.   415,  46 

Am.    Rep.    272;      Wood    v.    Hyatt,  S.  W.  186,  43  S.  W.  146;     Tribble 

4  Johns.    (N.  Y.)    313;      Souter  v.  v.  Frame,  30  Ky.  (7  J.  J.  Marsh.) 

Codman,  14  R.  I.  119,  51  Am.  Rep.  599,  23  Am.  Dec.  439;     Manning  v. 

364.  Brown,  47   Md.   506;      Low  v.  El- 

37.     See    Vinson    v.    Flynn,    64  well,  121  Mass.  309,  23  Am.  Rep. 

Ark.   453,  39   L.   R.  A.   415,   46   S.  272;      Smith    v.    Detroit    Loan    & 

W.  186,  43  S."  W.  146;     Phelps  v.  Building  Ass'n,  115  Mich.  340,  39 

Randolph,   147   lU.   335,    35   N.   E.  L.  R.  A.  410,  69  Am.  St.  Rep.  575, 

243,  aff'g   45  111.  App.  492;    Scott  73  N.  W.  395;     Fuhr  v.  Dean,  26 

V.  Willis,  122  Ind.  1,  22  N.  E.  786;  Mo.  116,  69  Am.  Dec.  484,  Krevet 

Smith  V.  Reeder,  21  Ore.   541,  15  v.    Meyer,    24    Mo.    107     (but    see 

L.  R.   A.   172,   28   Pac.    890;      and  Emerson     v.     Sturgeon,     59     Mo. 
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that  a  forcible  entry  l)y  the  reversioner  does  make  him 
liable  in  trespass  or  its  equivalent  for  breaking  the 
elose,^^''  this  view  being  ordinarily  based  on  the  theory 
that,  since  this  is  illegal  as  being  forbidden  by  the 
statutes  of  forcible  entry  and  detainer,  there  m.ust  be  a 
right  to  recover  damages  on  account  thereof,  while  occa- 
sionally the  fact  that  there  is  a  summary  proceeding 
provided  by  statute  for  the  recovery  of  possession  is 
referred  to  as  showing  a  legislative  intent  that  he  shall 
not   take   possession   by   force.^*^ 

In  jurisdictions  in  which  the  forcible  entry  on  land 
is  itself  regarded  as  constituting  a  cause  of  action  in  tres- 
pass qiiare  dausiim,  any  violence  employed  against  the 
tenant  or  his  family  could,  no  doubt,  be  alleged  in  aggra- 
vation of  damages,*^  though  ordinarily  there  would  be  a 
separate  count  inserted  for  the  assault.  But  in  most  juris- 
dictions, as  above  stated,  there  can  be  no  recovery  as  for 
trespass  on  the  land  in  such  case,  and  in  the  numerous 
cases  to  that  effect  there  is  no  suggestion  of  a  distinct 
cause  of  action  arising  from  the  use  of  force  against  the 

404);      Sterling  v.  Warden,  51  N.  281  (Only  nominal  damages  recov- 

H.  217,  12  Am.  Rep.  80;    Hyatt  v.  erable.     And  compare  Mershon  v. 

Woods,  4  Johns  (N.  Y.)   150;    Liv-  Williams,  62  N.  J.  L.  779,  42  All. 

ingston    v.    Tanner,    14    N.    Y.    (4  778);      Dustin   v.   Cowdry,   23   Vt. 

Kern.)  64  {dictum);     Overdeer  v.  631;     Griffin  v.  Martel,  77  Vt.  19, 

Lewis,  1  Watts  &  S.   (Pa.)    90,  37  58  Atl.  788.     The  earlier  Vermont 

Am.  Dec.  440;     Souter  v.  Codman,  case   is   to   a   considerable   extent 

14   R.    I.    119,    15    Am.   Rep.    364;  based  on  a  misreading  of  the  old 

Willoughby  v.  Northeastern  R.  Co.,  authorities    on    the    English    stat- 

32  S.  C.  410,  11  S.  E.  339;     Rush  utes  of  forcible  entry,  as  is  shown 

V.   Aiken   Mfg.   Co.,   58    S.   C.    145,  in   an  article  by   Joseph   Willard, 

79  Am.  St.  Rep.  836,  36  S.  E.  497.  Esq.,  in  4  Am.  Law  Rev. 

39.     Mason  v.  Hawes,  52  Conn.  40.     Mason  v.  Hawes,  52  Conn. 

12,  52  Am.  Rep.  552;     Entelman  v.  12,  52   Am.   Rep.   552;      Entelman 

Haigood,  95  Ga.  390,  22  S.  E.  545;  v.  Hagood,  95  Ga.  390,  22  S.  E.  545; 

Reeder  v.  Purdy,  41  lU.  279;  Whit-  Thiel  v.  Bull's  Ferry  Land  Co.,  58 

ney  v.  Brown,  75  Kan.  678,  11  L.  N.  J.  L.  212,  33  Atl.  281. 
R.   A.    (N.   S.)    468,   12   Ann.   Cas.  41.     Sedgwick,  Damages,   §  929. 

768,  90  Pac.  277;     Brock  v.  Berry,  See  Taylor  v.  Cole,  1  H.  Bl.  555; 

31  Me.  293;     Thiel  v.  Bull's  Ferry  Davison  v.  Wilson,   11   Q.  B.   890. 
Land  Co.,  58  N.  J.  L.  212,  23  Atl. 
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tenant,  provided  siieli  force  is  no  greater  than  is  neoes- 
sary  for  the  purpose  of  effecting  an  entrance,  or  of  ex- 
pelling the  tenant  if  he  refuses  to  leave,  and  there  are 
cases  which  in  terras  deny  any  such  liability  on  the  part 
of  the  landlord."*-  There  are  however  decisions  and  dicta 
to  a  contrary  eft'ect."*-'  In  any  jurisdiction  the  reversiouei- 
would  he  liable  in  damages  on  account  of  any  excess  of 
force  used   by  him."*^ 

§  73.  New  tenancy  by  agreement.  Without  refer- 
ence to  the  doctrine,  above  discussed,  that  the  land- 
lord has  an  option  to  regard  the  tenant  holding  over  as 
in  for  another  period  or  succession  of  periods,  it  is  evi- 
dent that  the  landlord  and  tenant  may  agree  upon  a 
co^itinuance,  or  rather  renewal,  of  the  tenancy,  that  is, 
there  may  be  a  new  demise  by  the  former  to  the  latter, 
with  a  consequent  right  of  i)Ossession  in  tlie  latter. 
Such  a  demise  may  be,  and  frequently  is,  in  express 
terms,  but  it  may  be  inferred  from  the  acts  of  the 
parties,  such  as  the  payment  and  receipt  of  rent.  In 
either  case  there  is,  strictly  speaking,  a' "renewal  lease," 

42.  Harvey  V.  Erydges,  14  Meas.  er  v.  Purely,  41  111.  279;  Boniel 
&  W.  437;  Blades  v.  Higgs,  10  C.  v.  Black,  44  La.  Ann.  514,  10  So. 
B.  (N.  S.)  713;  Vinson  v.  Flynn,  869;  Flaherty  v.  Andrews,  2  E. 
G4  Ark.  453,  39  L.  R.  A.  415,  46  D.  Smith  (N.  Y.)  529;  Thiel  v. 
S.  W.  186,  43  S.  W.  146;  Daw-  BuU's  Perry  Land  Co.,  58  N.  J. 
son  V.  Marsh,  74  Conn.  498,  51  L.  212,  33  Atl.  281  (but  see  Mer- 
Atl.  .^29;  Stearns  v.  Sampson,  59  shon  v.  Williams,  62  N.  J.  L.  779, 
Me.  568,  8  Am.  Rep.  442;  Man-  42  Atl.  778);  Rush  v.  Aiken  Mfg. 
ning  V.  Brown,  47  Md.  506;  Low  Co.,  58  S.  C.  145,  79  Am.  St.  Rep. 
V.  Elwell,  121  Mass.  309,  23  Am.  836,36  S.  E.  497  (semble);  Spen- 
Rep.  272;  Jackson  v.  Farmer,  9  cer  v.  Commercial  Co.,  30  Wash. 
Wend.     (N.    Y.)     201;       Smith    v.  520,  71  Pac.  53. 

Reeder,   21   Ore.  541,   15  L.  R.   A.  44.     Vinson    v.    Flynn,    64    Ark, 

172,  28  Pac.  890    {dictum);     Sout-  453,  39  L.  R.  A.  415,  46  S.  W.  186, 

er  V.  Codman,  14  R.  L  119,  51  Am.  43  S.  W.  146;     Sampson  v.  Henry, 

Rep.  364.  28  Mass.  (11  Pick.)   379,  30  Mass.. 

43.  Edwick  v.  Hawkes,  18  Ch.  (13  Pick.)  36;     Whitney  v.  Swett, 
Div.    199;      Larkin    v.    Avery,    23  22    N.    H.    10,    53    Am.    Dec.    228; 
Conn.  304;     Entelman  v.  Hagood.  Cregory  v.  Hill,  8  Term  R.  299. 
95  Ga.  390,  22  S.   E.   545;     Reed- 


§  73] 


The  Quantum  of  Estates^ 


I'o/ 


but  this  expression  is  ordinarily  restricted  to  the  ease  of 
a  new  demise  for  a  fixed  term. 

The  pa3anent  and  receipt  of  rent,  though  prima 
facie  it  shows  a  consent  to  a  new  tenancy,  may,  under 
particular  circumstances,  fail  to  do  so,  as  when  the 
landlord  received  it  in  ignorance  that  the  original  ten- 
ancy had  come  to  an  end,^^  or  the  payment  is  made  after 
suit  to  recover  possession  has  been  brought  by  the  land- 
lord.^^  It  is  a  question  of  fact  in  each  case  whether  a 
new  tenancy  is  created.^^ 

Character  of  new  tenancy.     The  weight  of  au- 


thority is  to  the  effect  that  if  the  previous  tenancy  was 
for  one  or  more  years,  a  new  tenancy  the  existence  of 
which  is  inferred  from  circumstances  is  presumptively 
one  from  year  to  year.^*  This  view,  in  the  ordinary 
case,  when  the  new  tenancy  is  based  ujDon  the  payment 
and  acceptance  of  rent,  accords  with  the  general  rule 
as  to  the  inference  of  a  tenancy  from  year  to  year  from 


45.  Doe  d.  Lord  v.  Crago,  6  C. 
B.  90. 

46.  Vanderford  v.  Foreman, 
129  N.  C.  217,  39  S.  E.  839. 

47.  Dougal  V.  McCarthy  [1893] 
1  Q.  B.  736;  Pusey  v.  Presbyteri- 
an Hospital,  70  Neb.  353,  97  X. 
W.  475,  113  Am.  St.  Rep.  788;  Wil- 
cox V.  Montour  Iron  &  Steel  Co., 
147  Pa.  St.  540,  23  Atl.  840;  White 
V.  Sohn,  63  W.  Va.  80,  59  S.  E. 
890. 

48.  Doe  d.  Clarke  v.  Smaridge. 
7  Q.  B.  957;  Dougal  v.  McCarthy 
[1893]  1  Q.  B.  736;  Singer  Mfg. 
Co.  V.  Sayre,  75  Ala.  270;  Beld- 
ing  V.  Texas  Produce  Co.,  61  Ark. 
377,  33  S.  W.  421;  Hallet  v.  Bar- 
nett,  51  Colo.  434,  118  Pac.  972; 
Roberson  v.  Simons,  109  Ga.  360, 
34  S.  E.  604;  Streit  v.  Fay,  230 
m.  319,  120  Am.  St.  Rep.  304,  82 
N.  E.  648;     Hall  v.  Myers,  43  Md. 

R.  P.  —  17. 


446  Schneider  v.  Lord,  62  Mich. 
141,  28  N.  W.  773;  Gardner  v. 
Dakota  County  Com'rs,  21  Minn. 
33;  Love  v.  Law,  57  Miss.  596; 
Hammon  v.  Douglas,  50  Mo.  434; 
West  V.  Lungren,  74  Neb.  105, 
103  N.  W.  1057;  Baltimore  &  O. 
R.  Co.  V.  West,  57  Ohio  St.  161, 
49  N.  E.  344;  Borough  of  Phoe- 
nixville  v.  Walters,  147  Pa.  St.  501. 
23  Atl.  776;  Matthews  v.  Hipp, 
66  S.  C.  162,  44  S.  E.  577;  Hib- 
bard  v.  Newman,  61  Tenn.  (2 
Baxt.)  285;  Amsden  v.  Atwood, 
69  Vt.  527,  38  Atl.  263;  Emerick 
V.  Tavener,  9  Grat.  (Va.)  224; 
Baltimore  Dental  Ass'n  v.  Fuller, 
101  Va.  627,  44  S.  E.  771;  Allen 
V.  Bartlett,  20  W.  Va.  16;  Bar- 
ber V.  Watch  Hill  Fire  Dist.,  36 
R.  I.  236,  L.  R.  A.  1916C  245,  Ann 
Cass.  1916D  191,  89  Atl.  1056,  90 
Atl.  IGl. 
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the  payment  of  a  yearly  rent/"  since  the  rent  reserved 
on  a  lease  for  one  or  more  years,  even  tliongh  payable 
monthly,  is  usually  an  annual  rent,  that  is,  adjusted 
with  reference  to  yearly  periods,  and  like  sums,  paid  and 
accepted  periodically  after  the  termination  of  the  lease, 
may  well  be  regarded  also  as  constituting  annual  rent. 
Likewise,  adjudications  that,  if  the  original  tenancy 
was  for  one  or  more  months,  at  a  certain  monthly  rent, 
the  payment  and  acceptance  of  a  like  rent,  after  the  ex- 
piration of  the  original  tenancy,  create  a  tenancy  from 
month  to  month, •^'^  are  in  accord  with  the  general  rule 
as  to  the  inference  of  a  monthly  tenancy  from  the  pay- 
ment of  monthly  rent."^^^ 

In  some  cases  the  continuance  of  the  relation  by  the 
assent  of  both  parties  has  been  spoken  of,  not  as  crea- 
ting a  periodic  tenancy,  such  as  one  from  year  to  year 
or  from  month  to  month,  but  as  creating  a  new  tenancy 
for  another  year.^^ 

In  Maine  and  Massachusetts,  where  the  statutory 
provision  that  no  estate  or  interest,  unless  created  by 
writing,  shall  have  greater  force  and  effect  than  a 
tenancy  at  will,  is  construed  as  excluding  the  inference 
of  a  tenancy  from  year  to  year  from  the  payment  of  a 
yearly  rent,  the  new  tenancy,  ordinarily  to  be  inferred 
from  the  actions  of  the  parties  in  case  of  a  holding  over, 
is  at  will,  and  terminable  as  such  by  either  party.-"'^ 

49.  Ante  §   G4(b).  Bank  v.  HaU,  16  R.  I.  154,  13  Atl. 

50.  Stoppelkamp     v.     Mangeot,       122;      Whalen    v.    Manley,    68    W. 
42  Cal.  316;     Williams  v.  Apothe-      Va.  328,  69  S.  E.  843. 

caries  Hall  Co.,  80  Conn.   503,  69  51.     Ante  §  65. 

Atl.    12;      Barium   v.    Berger,   125  52.     Zippar   v.    Reppy.    15    Colo. 

Mich.  504,  84  N.  W.  1070;     Shirk  260,  25  Pac.  164;     Usher  v.  Moss, 

V.   Hoffman,   57   Minn.   230,   58    N.  50  Miss.  208;     Cole  v.  Sanford,  77 

W.  990;     Backus  v.  Steinberg,  59  Hun  (N.  Y.)  198,  59  N.  Y.  St.  Rep. 

Minn.  403,  61  N.  W.  335;     Condon  703,  28  N.  Y.  Supp.  353;     Bateman 

V.  Barr,  47  N.  J.  L.  113,  54  Am.  v.  Maddox,  86  Tex.  546,  26  S.  W. 

Rep.  121;     Baker  v.  Kenny,  69  N.  51;     Baltimore  &  O.  R.  Co.  v.  West, 

J.  L.  180,  54  Atl.   526:      Simmons  57  Ohio  St.  161,  49  N.  E.  344. 
V.  Jarman,  122  N.  C.  195,  29  S.  E.  53.     Wheeler  v.   Cowan,  25   Me 

332;        Providence     County     Sav.  283;     Franklin  Land,  Mill  &  Wat- 
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In  a  nuinlx'i-  of  states  the  ('liaractcr  of  tlie  tciiancy 
created  by  siicli  a  lioldiii^-  over  willi  ilic  hm<l lord's 
consent  is  dotorniiiiod  l)y  the  laii,nua,i»'e  of  a  local  stalntc. 

Conecdin^  tliat  the  new  tenancy,  ci-eated  l\v  a  per- 
missive holdinju:  over,  is  in  the  particular  case  periodic, 
that  is,  from  jreriod  to  i)ei-iod,  it  can,  by  the  weift-lit  of 
authority,  be  terminated  only  by  notice,  as  in  the  case 
of  a  similar  periodic  tenancy  otlierwise  created. '^^  In 
one  state  at  least,  however,  a  ditTerent  view  lias  been 
taken,  to  the  effect  that  such  a  new  tenancy  can  be 
terminated  without  notice,  a  distinction  being  made 
between  a  tenancy  from  year  to  year  arising  from 
holding  over  and  one  arising  otherwise.^^ 

Ill      (A)    Estate  on  CoNDrnoN. 

§  74.  Conditions  in  general.  In  discussing  estates 
for  years^  we  adverted  to  the  possibility  of  the  ter- 
mination of  such  an  estate  before  its  natural  time  of 
expiration  by  reason  of  the  breach  of  a  condition  by 
the  tenant,'^"  but,  generally  speaking,  we  have  thus  far 
considered  estates  in  fee  sim]ile,  in  fee  tail,  for  life,  and 
for  years,  on  the  supi^osition  that  they  will  endure  until 
their  regular  time  for  termination,  as  fixed  by  the 
character  of  the  estate,  that  is,  until  the  failure  of  heirs 
or  heirs  of  the  body,  the  death  of  the  tenant  or  cost  in 
que  vie,  or  the  lapse  of  the  term  named,  respectively. 
We  will  in  this  chapter  consider  such  estates  on  the 
supposition  that  they  may  possibly,  upon  the  happening 

er  Co.  V.  Card,  84  Me.  528,  24  Atl.  6S7;      Baltimore    Dental    Ass'n    v. 

960;       Emmons    v.     Scudder,    115  Fuller,  101  Va.  627,  44  S.  E.  771; 

Mass.     367;       Walker    Ice    Co.    v.  Allen   v.   Bartlett,   20   W.   Va.   46; 

American   Steel    &   Wire   Co.,   185  Brown  v.  Kayser,  60  Wis.  1,  18  N. 

Mass.   463,   70   N.   E.   937.  W.  523. 

54.     Hately    v.    Myres,    96     111.  55.     Gladwell    v.     Holcomb,     60 

App.  217;     Hall  v.  Myers,  43  Md.  Ohio  St.  427,  71  Am.  St.  Rep.  724, 

446;     Shirk  v.  Hoffman,  57  Minn.  54  N.  E.  473.     And  see  Adams  v. 

230,  58  N.  W.  990;    Wilgus  v.  Lew-  City  of  Cohoes,  127  N.  Y.  175,  28 

is,  8  Mo.  App.  336;     Critchfield  v.  N.  E.  25. 
Remaley,  21   Neb.   178,   31  N.   W,  56.     See  ante  §   56(f). 
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of  some  contingency,  be  terminated  before  the  time 
wliicli  the  character  of  the  estate,  as  being  one  in  fee 
simple,  fee  tail,  for  life,  or  for  years,  would  fix  for  its 
termination.  An  estate  so  liable  to  termination  is,  as  we 
shall  find,  either  an  estate  on  condition  subsequent,  or  an 
estate  "on  special  limitation."^" 

An  estate  on  condition  may  be  defined  as  an  estate 
which  is  subject,  as  regards  its  commencement  or 
possible  termination,  to  the  occurrence  of  an  event  or 
the  doing  of  an  act,  it  being  an  estate  on  ''condition 
precedent"  if  it  is  not  to  commence  or  "vest"  until  the 
occurrence  of  the  event  or  the  doing  of  the  act,  and  an 
estate  on  "condition  subsequent"  if  it  is  to  terminate 
thereon,  at  the  option  of  the  creator  of  the  estate  or  of 
his  successor  in  interest,  before  its  normal  time  of 
termination. 

§  75.  The  nature  of  conditions  precedent.  A  con- 
dition prcedent  is  so  absolutely  dissimilar  in  its 
operation  from  a  condition  subsequent,  that  the  two 
are  not  readily  susceptible  of  treatment  together. 
We  will  for  the  most  part  confine  the  discussion  of 
conditions  in  this  chapter  to  conditions  subsequent, 
with  only  incidental  reference  to  conditions  precedent; 
and  the  rights  and  liabilities  arising  from  the  creation 
of  estates  on  condition  precedent  will  be  more  fully 
considered  in  the  chapter  entitled  "Eights  and  Possibil- 
ities of  Future  Possession."  It  will  there  be  seen  that 
at  common  law  the  limitation  of  a  freehold  estate  sub- 
ject to  a  condition  precedent  was.  ordinarily  nugatory, 

57.  The  ability,  by  force  of  a  fication  for  the  discussion  of  con- 
condition  subsequent  to  divest  an-  ditions  subsequent  under  the 
other's  estate,  bears  a  close  anal-  head  of  "The  quantum  of  estates" 
ogy  to  a  general  power  of  dispo-  is  found  in  the  fact  that  such  a 
sition.  Tost  §§  310-334.  Indeed,  condition,  so  far  as  it  has  any  ef- 
it  is  a  power,  using  the  latter  feet  in  the  particular  case,  oper- 
term  in  a  broad  sense.  See  23  ates  to  reduce  the  quantum,  the 
Yale  Law  Journ.  at  p.  49,  article  duration  of  the  estate  to  which  it 
by  Professor  Hohfield.     The  justi-  is  attached. 
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if  not  by  way  of  oontiiigont  remainder,  and  that  it  is 
for  the  most  part  by  reason  of  statutory  provisions 
only  that  such  limitations  are  recognized  at  the  present 
day  as  valid  and  effect ive.-"^^ 

A  condition  precedent  operates,  or  may  operate,  by 
reason  of  compliance  therewith,  to  cause  an  estate  to 
come  into  existence  or,  as  it  may  otherwise  be  regarded, 
it  operates  to  defer  the  commencement  of  an  estate 
until  compliance  therewith.  In  one  case,  however,  the 
estate  does  not  commence  immediately  upon  compliance 
with  the  condition,  that  is,  when  a  testator  imposes  a 
condition  which  may  be  satisfied,  and  is  satisfied,  at  an 
interval  before  the  testator's  death.  For  instance,  if 
a  devise  is  made  subject  to  a  condition  precedent  that 
the  devisee  marry  a  particular  person,  the  estate  does 
not  commence  immediately  upon  his  marriage  to  such 
person,  if  this  takes  place  before  the  testator's  death. 

In  the  case  of  an  estate  on  condition  precedent,  so 
called,  there  is  actually  no  estate  so  long  as  the  con- 
dition precedent  exists  as  such,  but  merely  the  prospect 
or  possibility  of  an  estate.  Ordinarily,  so  soon  as  the 
condition  precedent,  having  been  satisfied  by  the  oc- 
currence of  the  named  event  or  the  doing  of  the  speci- 
fied act,  disappears  and  not  before,  the  estate  com- 
mences, it  thereafter  differing  in  no  way  from  an  estate 
of  the  same  quantum  which  was  immediately  created.^** 

Though  a  condition  precedent  is  entirely  dissimilar 
in  its  operation  from  a  condition  subsequent,  there  is  a 
certain  possibility  of  confusion  between  them,  not 
only  by  reason  of  the  similarity  of  language  which 
may  serve  to  create  them,^°  but  also  by  reason  of  the 
fact  that  the  commencement  of  an  estate  through  the 
satisfaction  of  a  condition  precedent  usually  results  in 
the  termination  of  another  estate,  as  might  have  been 
the  result  had  the  condition  been  subsequent.     For  in- 

58.  Post  §  156.  176. 

59.  Rollins  v.  Riley,   44   N.   H.  60.     Post  §  80, 
9;      Long    v.    Swindell,    77    N.    C. 
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stance,  ni  the  case  of  a  conveyance  to  A  and  his  heirs 
but  if  B  marries  then  to  B  and  his  heirs,  the  marriage 
of  B  is  a  condition  precedent  to  B's  acquisition  of  an 
estate,  but  so  soon  as  he  does  acquire  it  by  reason 
of  his  marriage,  A's  estate  immediately  terminates. 
The  provision  as  to  A's  marriage  is  nevertheless  a  con- 
dition precedent  to  B's  estate,  i)roperly  speaking,  rather 
than  a  condition  subsetjuent  to  A's  estate/^^  If  it 
were  a  condition  subsequent,  the  grantor  or  his  heir 
could  alone  take  advantage  of  the  i)rovision,"-  it  would 
be  optional  witli  1iim  whether  to  do  so,^''  and  in  order 
to  do  so  a  re-entry  or  e(]uivalont  action  on  his  part 
would  be  necessary,^*  while  in  the  case  suggested  the 
marriage  of  B  immediately  vests  an  estate  in  him,  and 
not  in  the  grantor  or  his  heir,  and  tliis  occurs  regard- 
less of  any  action  or  indication  of  desire  on  his  part, 
or  on  the  part  of  any  other  person. 

A  condition  precedent  may  involve  the  doing  or  not 
doing  of  an  act  of  a  purely  voluntary  character  on  the 
part  of  the  beneficiary  of  the  conveyance  or  devise,  or 
on  the  part  of  another  person,  or  it  may  involve  the 
occurrence  of  an  event  which  is  absolutely  involuntary, 
or  it  may  involve  an  event  which  is  partially,  but  not 
wholly,  in  the  control  of  a  person  named.  For  in- 
stance, an  estate  may  be  limited  in  one's  favor  to  com- 
mence upon  his  marriage,  upon  the  marriage  of  an- 
other person  before  an  age  named,  upon  the  death  of 
one  person  before  another,  or  ui)on  the  death  of  a  per- 
son without  leaving  children.^'^ 

§  76.  The  nature  of  conditions  subsequent.  One 
to  whom  an  estate  on  condition  subsequent  is  given 
has  an  estate  in  the  land  which  is  liable  to  termination 
on  breach  of  the  condition,  but  until  such  termination 

61.  Post  §  163.  65.     The     condition      precedent 

62.  Post  §  86(a).  may  be  the  doing  of  some  act  by 
6S.  Post  §  84.  the  grantor  or  testator.  GofE  v. 
64,  Post  §  85.  Pensenhafer,    190    111.    200,    60    N. 

E.  110. 
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lie  Ims  tlie  saiiio  riglits  and  powers  in  connection  willi 
the  estate  as  if  the  condition  did  not  exist,  and  it  may 
be  transferred  by  him  or  by  operation  of  law,  subject 
to  be  terminated,  however,  in  the  hands  of  the  trans- 
feree.^^ 

A  condition  subsequent,  like  a  condition  precedent, 
may  involve  the  doing  or  not  doing  of  an  act  of  a 
purely  voluntary  character,  either  by  the  grantee  or 
devisee  of  the  estate,  or  by  another,  or  the  occurrence 
or  non  occurrence  of  some  event  of  a  partially  or  wholly 
involuntary  nature.  In  the  great  majority  of  cases, 
whether  there  is  a  breach  of  the  condition,  so  as  to 
enable  the  creator  of  the  estate  subject  to  the  condition, 
or  his  successor  in  interest,  to  terminate  the  estate, 
depends  on  the  action  of  the  person  in  favor  of  whom 
the  estate  was  created,  or  his  successor  in  interest,  in 
doing,  or  failing  to  do,  some  particular  thing,  and  this 
occurs  with  especial  frequency  in  the  case  of  a  lease 
containing  a  provision  for  ''re-entry"  by  the  lessor  on 
a  default  by  the  lessee  in  some  provision  of  the  lease. 
But  a  condition  subsequent  may  involve  the  doing  or 
not  doing  of  a  particular  act  by  the  grantor,  as  in  the 
case  of  the  common  law  mortgage,  by  which  the  grantor 
is  given  a  right  to  re-enter  in  case  he,  the  grantor,  pays 
a  certain  sum  to  the  grantor  within  a  given  time.^'^ 
Or  it  may  involve  voluntary  action  only  to  a  limited 
extent,  as  when  a  lease  is  made  subject  to  a  right  of 
re-entiy  or  ''forfeiture"  in  case  the  lessee  becomes 
banknipt. 

A  condition  subsequent  is  to  be  distinguished  from 
what  we  will  subsequently  discuss  under  the  name  of  a 

C6.     Challis,     Real     Prop     (3rd  &  C.  R.  Co.  v.  Neighliors,  51  Miss. 

Ed.)   193;     Wadley  Lumber  Co.  v.  412;          Minneapolis       Tlireshing 

Lott,   130   Ga.    135,   f>0   S.   E.   836:  Math.   Co.    v.    Hanson,    101    Minn. 

Lamb's     Estate    v.     Morrow,     140  2G0,  118  Am.  St.  Rep.  023,  112  N. 

Iowa  89,  18  L.  R.  A.    (N.  S.)   226,  W.    217;      Jackson    v.    Topping.    1 

117    N.    W.    1118;       Chapman    v.  Wend.    (N.   Y.)    388.   19  Am.   Dec. 

Plngree,  67  Me.  198;     Shattuck  v.  515. 

Hastings,  99  Mass.  23;     Memphis  C7.    Post  §  599. 
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''special  limitation."  In  the  ease  of  a  special  limita- 
tion, the  estate  terminates  by  force  of  the  limitation 
alone,  while,  in  the  case  of  a  condition,  the  estate  does 
not  terminate  upon  its  breach,  unless  an  entry  or  claim 
is  made  by  the  person  entitled  to  take  advantage  of 
the  condition.®^  A  condition  subsequent  is  also  to 
be  distinguished  from  a  covenant,  a  breach  of  which 
cannot,  in  the  absence  of  a  statutory  provision  to  the 
contrary,^^  atfect  the  estate  of  the  covenantor,  but  gives 
to  the  grantor  or  lessor,  with  whom  the  covenant  is 
made,  a  right  of  action  to  recover  damages,  for  breach 
thereof,"^^  or  occasionally  a  right  to  an  injunction'^^  or 
a  decree  for  specific  performance, '^^  neither  of  which  is 
given  by  a  conditionJ^     A  covenant,  however,  may  be 


68.  Co.  Litt.  214b;  2  Blackst. 
Comm.  155;  Challis,  Real  Prop. 
233;  Beach  v.  Nixon,  9  N.  Y.  35; 
Lyford  v.  City  of  Laconia,  75  N. 
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139  Am.  St.  Rep.  680,  72  Atl.  1085. 
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69.  Post  §  77. 

70.  Buckner  v.  Warren,  41  Ark. 
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515,  117  Pac.  517;  Thornton  v. 
TrammeU,  39  Ga.  202;  Brown's 
Adm'rs  v.  Bragg,  22  Ind.  122;  De 
Lancey  v.  Ganong,  9  N.  Y.  9; 
Woodruff  V.  Trenton  Water  Pow- 
er Co.,  10  N.  J.  Eq.  489,  508;  Spear 
V.  Fuller,  8  N.  H.  174,  28  Am.  Dec. 
391;  Simmons  v.  Jarman,  122  N. 
C.  195,  29  S.  E.  332;  Smith  v. 
People's  Natural  Gas  Co.,  257  Pa. 
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71.  See  Godfrey  v.  Black,  39 
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Pac.  849;  Maddox  v.  White,  4 
Md.  72,  59  Am.  Dec.  67;  Spalding 
Hotel  Co.  v.  Emerson,  69  Minn 
292,  72  N.  W.  119;  Orvis  v.  Na 
tional  Commercial  Bank,  81  (N 
Y.)  App.  Div.  631,  80  N.  Y.  Supp 
1029;  Joseph  Schlitz  Brewing  Co 
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Cas.  104. 

72.  See  Tscheider  v.  Biddle, 
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Monihon  v.  Wakelin,  6  Ariz.  225, 
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Md.  530;  King  v.  Raab,  123  Iowa 
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ander, 44  Mo.  25,  100  Am.  Dec.  252; 
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accompanied  by  a  condition  subsequent  giving  a  right 
to  terminate  the  estate  of  tlie  covenantor  on  its  breach, 
and  this  is  in  fact  the  most  ordinary  form  of  an  estate 
on  condition  subscciuent  at  the  present  day;  a  lease 
for  years  usually  providing  for  such  optional  termina- 
tion by  the  landlord,  or  right  of  ^* re-entry,"  on  breach 
of  a  covenant  by  the  lessee.'^*  Thus  there  may  be  a  con- 
dition terminating  the  lessee's  term  for  breach  of  a 
covenant  to  repair,'^^  to  use  the  premises  in  a  certain 
way,"^  to  erect  improvements,'^'  not  to  assign  or  sub- 
lease,'^^  or  to  pay  rent/''  In  such  a  case  the  grantor  or 
lessor  has,  upon  a  default  by  the  grantee  or  lessee,  the 
remedies  incident  to  both  a  condition  and  a  covenant.'*'^ 
A  condition  is  also  to  be  distinguished  from  a  trust,  the 
latter  not  involving  any  possibility  of  forfeiture  of  the 
tenant's  estate,  but  merely  the  interposition  of  equity,  if 
necessary,  to  compel  his  performance  of  the  stipulations 
in  the  instrument.^ ^ 

§  77.  Conditions  expressed  and  implied.  Coudi- 
tions  are,  by  the  common-law  writers,  divided  into 
conditions  implied  or  ''in  law,"  and  conditions  ex- 
pressed or  "in  deed. "^^  There  was,  at  common  law, 
a  condition  in  law  annexed  to  the  estate  of  a  tenant 
for  life  or  for  years  to  the  effect  that  he  should  forfeit 

74.  See  e.  g.,  Winn  v.  State,  78.  Kew  v.  TVainor,  150  111. 
55  Ark  360,   18   S.  W.  375;      Kew       150,  37  N.  E.  223. 

V.  Trainor,  150   111.   150,   37  N.  E.  79.     Fillebrown     v.     Hoar,     124 

223;      Wheeler   v.   Earle,   5    Cush.  Mass.   580. 

(Mass.)  31,  51  Am.  Dec.  41;  Hand  80.     See  Co.  Litt.  203b;     Palmer 

V.    Suravitz,   148   Pa.    202,   23   Atl.  v.     Fort     Plain     &     Cooperstown 

1117.  Plank    Road    Co.,    11    N.    Y.    376; 

75.  Few  V.  Perkins,  L.  R.  2  Aikin  v.  Albany,  V.  &  C.  R.  Co., 
Exch.   92.  26  Barb.    (N.  Y.)    289. 

76.  Miller  v.  Prescott,  163  Mass.  81.  1  Perry,  Trusts,  §  121;  Stan- 
12,  47  Am.  St.  Rep.  434.  39  N.  E.  ley  v.  Colt,  5  Wall  (U.  S.)  119, 
409.  165,  18  L.  Ed.  502.     See  citations 

77.  Winn  v.  State,  55  Ark.  360,  post   §  79,  note  9. 

18  S.  W.  375.  82.     All     conditions     precedent 
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his  estate  in  ease  Tie  made  a  tortions  alienation  to  a 
stranger  in  fee  si  in  pie. ■'^■'  This  condition  in  law  no 
longer  exists,  the  doctrine  of  tortious  alienation  being 
entirely  obsolete.^^  There  was  also  a  condition  in  law 
by  which  the  tenant  of  a  particular  estate  forfeited 
his  estate  in  case  he  asserted,  in  a  court  of  record,  a 
claim  to  a  greater  estate  than  he  had.^^  This  latter 
condition  in  law  has  been  recognized,  and  indeed  ex- 
tended, in  this  country,  many  courts  having  apparently 
adopted  the  view  that  the  assertion,  by  a  tenant  under 
a  lease,  of  an  adverse  title  in  himself  or  in  a  third 
person,  that  is,  a  denial  of  the  relation  of  tenancy,  will 
effect  a  forfeiture  of  the  tenant's  estate,  without  refer- 
ence to  how  such  an  assertion  is  made,  that  is,  whether 
it  is  made  of  record,  in  writing,  or  verbally.^^  This 
view  has  been  in  terms  based  upon  the  theory  that  the 
assertion  of  an  adverse  title  by  the  tenant  has  the  effect 
of  rendering  his  possession  adverse  to  the  landlord,*''' 
thereby  starting  the  running  of  the  statute  of  limita- 
tions against  the  latter,  and  that  the  statute  cannot 
begin  to  run  unless  the  landlord  has  an  inmiediate 
right  to  recover  possession.*^  In  two  or  three  states, 
on  the  other  hand,  the  courts  have  apparently  adopted 

83.  Co.  Litt.  251a;  2  Blackst.  S.  (Pa.)  226;  Duke  v.  Harper,  6 
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Tobin  V.  Young,  124  Ind.  507,  24  B.  Mon.  (Ky.)  605,  41  Am.  Dec. 
N.  E.  121;  Springs  v.  Schenck,  250;  Trustees  of  Wadsworthville 
99  N.  C.  551,  6  Am.  St.  Rep.  552,  Poor  School  v.  Jennings,  40  S. 
6  S.  E.  405;  Schwoebel  v.  Fu-  C.  168,  891,  42  Am.  St.  Rep.  854. 
gina,   14  N.   Dak.  375,   104   N.  W.  18  S.  E.  257. 

848;     Clark  v.  Everly,  8  Watts.  &  88.     Post  §  506. 
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the  coinmon  law  nilo  tliat,  in  order  to  work  a  forfeiture, 
the  dischiimer  must  be  of  record,  and  that  a  dischiimer, 
or  assertion  of  title  in  another,  if  in  pais,  will  not  have 
that  effect.«» 

An  implied  condition,  or  condition  in  law,  exists  in 
a  nnmber  of  states  by  force  of  statute,  in  the  case  of  any 
estate  created  by  a  lease,  that  is,  where  the  relation  of 
lanlord  and  tenant  exists.  In  some  states  the  landlord 
is  authorized  to  resume  possession  of  the  premises  upon 
the  tenant's  failure  to  pay  rent,  such  a  provision  being 
most  frequently  introduced  as  a  part  of  a  statute  au- 
thorizing summary  proceedings,  and  the  non  payment 
of  rent  being  one  of  the  grounds  named  for  such  a 
proceeding.  In  a  few  states  the  non  payment  of  rent 
is  made  a  gTOund  of  forfeiture,  without  any  reference 
to  the  mode  of  proceeding  by  which  the  forfeiture  may 
be  enforced.  Occasionally  the  statute  provides  that 
the  landlord  may  recover  possession  in  case  the  tenant 
violates  any  stipulation  of  the  lease.  In  all  these  cases 
the  effect  of  the  statutory  provision  is  to  subject  the 
estate  created  by  the  lease  to  a  condition  subsequent  in 
law,  or  implied  condition.^^ 

Other  cases  of  conditions  implied  in  law  in  con- 
nection with  the  relation  of  landord  and  tenant  may 
arise  by  reason  of  statutory  provisions  that  the  use  of 
the  premises  by  the  tenant  for  some  illegal  purpose 
sha-11  invalidate  the  lease,  or  enable  the  landlord  to 
recover  possessions^  and  also  by  reason  of  statutes 
giving  the  landlord  a  right  of  entry  upon  the  desertion 
of  the  premises  by  the  tenant.^-  Also  a  statutory  pro- 
vision giving  a  right  of  forfeiture  for  waste  in  effect 
creates   an   implied   condition,   that   is,   a   condition    to 

89.     DeLancey  v.  Ganong,  9  N.  427;  Doe  d.  Daniels  v.  Weese,  5 

Y.    (5    Seld.)    9;      Rosseel   v.   Jar-  U.  C.  Q.  B.  589. 

vis,    15    Wis.    571;       Gale    v.    Oil  90.  2  Tiffany,  Landlord  &  Ten. 

Run  Petroleum  Co.,  C  W.  Va.  200  §§  193a,  274  d,  e. 

isemhle);     That  such  is  the  rule  91.  Id.,  S  193b. 

in  England  and  Canada  see  Doe  d.  92.  Id.,  S  193c. 
Graves   v.    Wells,    10   Adol.    &    E. 
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whicli  the  particular  estate  is  subject  even  apart  from 
any  language  to  that  effect  in  the  instrument  creating 
the  estate.^^ 

§  78.  Creation  of  estates  on  condition.  While 
certain  words  are  said  to  be  appropriate  for  the  creation 
of  a  condition,  such  as  ''on  condition,"  "provided," 
"so  that, "^^  no  particular  words  are  required,  it  being 
purely  a  question  of  the  intention  of  the  grantor  or 
testator  as  gathered  from  the  whole  instrument.''^  Nor 
does  the  presence  of  such  conditional  words  necessarily 
create  a  condition.^^  A  reservation  of  the  right  of  re- 
entry in  a  particular  event  will  usually  render  the  es- 
tate one  on  condition  subsequent^^  as  may  a  provision 
that  in  a  particular  event  the  property  shall  revert  to 


93.  Post  §  290(d). 

94.  Litt.  §§  328-331;  Porting- 
ton's  Case,  10  Co.  Rep.  35a,  41b; 
Mahoning  County  v.  Young,  16  U. 
S.  App.  253.  See  Papst  v.  Hamil- 
ton, 133  Cal.  631,  66  Pac.  10;  Gray 
V.  Blanchard,  8  Pick.  (Mass.)  284; 
Jackson  v.  Allen,  3  Cow.  (N.  Y.) 
220;  Gilbert  v.  Peteler,  38  N.  Y. 
168;  Raley  v.  Umatilla  County, 
15  Ore.   172,  3   Am.   St.   Rep.   142. 

95.  Stanley  v.  Colt,  5  Wall,  (U. 
S.)  119,  166,  18  L.  Ed.  502;  Fitz- 
gerald V.  Modoc  County,  164  Cal. 
493,  44  L.  R.  A.  (N.  S.)  1229,  129 
Pac.  794;  Sumner  v.  Darnell,  128 
Ind.  38,  13  L.  R.  A.  173,  27  N.  E. 
162;  Birmingham  v.  Lesan,  77 
Me.  494,  1  Atl.  151;  In  re  Stick- 
ney's  Will,  85  Ind.  79,  60  Am.  St. 
Rep.  308;  Hapgood  v.  Houghton, 
22  Pick.  (Mass.)  480;  Parmelee 
V.  Oswego  &  S.  R.  Co.,  6  N.  Y.  74; 
Walters  v.  Bredin,  70  Pa.  St.  235; 
Perkins  v.  Kirby,  35  R.  I.  84,  85 
Atl.  648. 

96.  Goodman  v.  Saltash,  L.  R. 


7  App.  Cas.  633;  Scovill  v.  Mc 
Mahon,  62  Conn.  378,  21  L.  R.  A 
58,  36  Am.  St.  Rep.  350,  26  Atl 
479;  Self  v.  Billings,  139  Ga.  400 
77  S.  E.  562;  Koch  v.  Streuter 
232  111.  594,  83  N.  E.  1072;  Ditch 
ey  V.  Lee,  167  Ind.  267,  78  N.  E 
972;  Brady  v.  Gregory,  49  Ind 
App.  355,  97  N.  E.  452;  Carroll 
County  Academy  v.  Gallatin 
Academy  Co.,  104  Ky.  621,  47  S. 
W.  617;  Prenchville,  Inhabitants 
of,  V.  Gagnon,  112  Me.  245,  91  Atl. 
951;  Skinner  v.  Shepard,  130 
Mass.  180;  Mills  v.  Davison,  54 
X.  J.  Eq.  659,  35  L.  R.  A.  113,  55 
Am.  St.  Rep.  594,  35  Atl.  1072; 
Post  V.  Weil,  115  N.  Y.  361,  5  L.  R. 
A.  422,  12  Am.  St.  Rep.  809,  22 
N.  E.  145;  Portland  v.  Terwilli- 
ger,  16  Ore.  465,  IS  Pac.  90; 
Greene  v.  O'Connor,  18  R.  I.  56, 
19  L.  R.  A.  262,  25  Atl.  692. 

97.  Litt.  §§  329,  330;  Attorney 
General  v.  Merrimac  Mfg.  Co.,  14 
Gray  (Mass.)  612;  Kew  v.  Trainor, 
150    111.    150,    37   N.    E.    223,    affg 
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the  grantor^^  or  the  instrument  shall  be  void.''''  An 
agreement  by  a  lessee  to  relinquish  possession  upon  a 
contingency  named  has  been  regarded  as  not  creating 
a  condition.^ 

A  condition  subsequent  may,  by  the  common  law 
authorities,  be  created  on  a  transfer  of  a  fee  simple,  or 
on  an  assignment  of  one's  entire  interest  in  a  term  of 
years,  it  not  being  necessary  that  the  transferor  have 
a  reversion  in  order  to  support  the  right  of  re-entry.^ 
In  one  state,  however,  a  different  view  has  been  taken, 
it  being  considered  that  the  right  of  re-entry  should 
exist  only  as  an  incident  to  an  estate  which  it  is  de- 
signed to  protect.^ 

Oral  condition.    There  are  several  decisions  to 


50A.  629;  Winn  v.  State,  55  Ark. 
360,  18  S.  W.  375. 

In  Braddy  v.  Elliott,  146  N.  C. 
578,  16  L.  R.  A.  (N.  S.)  1121,  125 
Am.  St.  Rep.  523,  60  S.  E.  507,  it 
is  said  that  the  express  reserva- 
tion of  a  right  of  re-entry  is  neces- 
sary, but  this  is  certainly  not  in 
accord  with  the  cases  generally. 

98.  Sheppard's  Touchstone  125; 
Johnston  v.  Los  Angeles,  —  Cal. 
— ,  168  Pac.  1047;  Moss  v.  Chap- 
pell,  126  Ga.  196,  11  L.  R.  A.  (N. 
S.)  398,  54  S.  E.  968;  Latham  v. 
Illinois  Cent.  R.  Co.,  253  111.  93, 
97  N.  E.  254;  Fay  v.  Locke,  201 
Mass.  387,  131  Am.  St.  Rep.  402, 
87  N.  E.  753;  Munroe  v.  Syracuse, 
L.  S.  &  N.  R.  Co.,  200  N.  Y.  224, 
21  Ann.  Cas.  594,  93  N.  E.  516; 
White  V.  Britton,  75  S.  C.  428, 
56  S.  E.  232;  Perry  v.  Smith,  — 
Tex.  Civ.  App.  — ,  198  S.  W. 
1013;  Potomac  Power  Co.  v.  Bur- 
chell,  109  Va.  676,  64  S.  E.  982; 
Donnelley  v.  Eastes,  94  Wis.  390, 
69  N.  W.  157;  But  see  Robinson 
V.  Ingram,  126  N.  C.  327,  35  S.  E. 


612.. 

99.  Merrifield  v.  Cobleigh,  4 
Cush.  (Mass.)  178;  Minneapolis 
Threshing  Mach.  Co.  v.  Hanson, 
101  Minn.  260,  118  Am.  St.  Rep. 
623,  112  N.  W.  217;  Randall  v. 
Wentworth,  100  Me.  177,  60  Atl. 
871. 

1.  Doe  d.  Willson  v.  Phillips, 
2  Bing.  13;  Dennison  v.  Read,  3 
Dana  (Ky.)  586;  Wheeler  v.  Das- 
comb,  3  Cush.  (Mass.)  285;  Sloan 
V.  Cantrell,  5  Cold.  (Tenn.)  571; 
Bergland  v.  Frawley,  72  Wis.  554, 
40  N.  W.  372.  But  see,  as  sug- 
gesting a  contrary  view,  Simons 
v.  Marshall,  3  G.  Green,  (Iowa) 
502;  Walker  v.  Dowling  24  Ky.  L. 
Rep.  179,  68  S.  W.  135;  Chute  v. 
Washburn,  44  Minn.  312;  46  N. 
W.  555. 

2.  Litt.  §  325;  Co.  Litt.  202a; 
Freeman  v.  Bateman,  2  Barn.  & 
Aid.  168,  Van  Rensselaer  v.  Ball. 
19  N.  Y.  100. 

3.  Ohio  Iron  Co.  v.  Auburn 
Iron  Co.,  64  Minn.  404,  67  N.  W. 
221. 
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the  effect  that  if  an  estate  is  created  by  a  written  in- 
strument, evidence  of  an  oral  condition  subsequent  can- 
not be  introduced,  as  this  would  involve  a  violation  of 
the  "parol  evidence  rule,"  so  called,*  An  oral  condi- 
tion precedent  appears  to  stand  ditferently  in  this  re- 
gard from  an  oral  condition  subsequent.  It  is  generally 
recognized  that,  even  though  the  parties  to  a  transac- 
tion have  incorporated  their  agreement  in  a  writing, 
it  may  be  shown  orally  that  the  writing  is  not  to  be 
effective  until  the  happening  of  a  certain  contingency.® 
And  the  application  of  this  principle  to  the  case  of  a 
lease  or  other  conveyance  of  land,^  would  result  in 
effect  in  the  establishment  by  oral  evidence  of  a  con- 
dition precedent  to  the  passing  of  an  estate  by  force 
of  a  written  instrument. 

§  79.     Construction  adverse  to  conditions.    The  law 

is  favorable  to  the  vesting  of  estates,  and  adverse  to 
their  destruction,  and  consequently  a  stipulation  in  a 
conveyance  or  a  devise  will  be  construed,  if  possible, 
not  to  create  a  condition.'^     The  courts  will,  by  prefer- 

4.  Rogers  v.  Sebastian.  21  Ark.  515,  117  Pac.  517;  Scovill  v. 
440;  Randolph  v.  Helps,  9  Colo.  515,  117  Pac.  517;  Scovill  v.  Mc- 
29,  10  Pac.  245;  Adams  v.  Logan  Mahon,  62  Conn.  378,  21  L.  R.  A. 
County,  11  111.  339;  Taylor  v.  58;  36  Am.  St.  Rep.  850,  26  Atl. 
Hunt,  118  N.  C.  168,  24  S.  E.  359;  479,  Thompson  v.  Hart,  133  Ga. 
Charles  v.  Byrd,  29  S.  C.  544,  8  540.  66  S.  E.  270;  Williams 
S.  E.  1;  Morris  v.  Healy  Lumber  v.  Vanderbilt,  145  111.  238,  21  L. 
Co.,  46  Wash.  686;  91  Pac.  186;  R.  A.  489.  36  Am.  St.  486,  34  N. 
But  see  Thompson  v.  Christie,  138  B.  476,  aff'g  40  111.  App.  298;  Sum- 
Pa.  230,  20  Atl.  934,  11  L.  R.  A.  ner  v.  Darnell,  128  Ind.  38,  13  L. 
236.  R.  A.  173,  27  N.  E.  162;   Peden  v. 

An    oral    condition    subsequent  Chicago    R.    I.    &   P.    Ry.    Co.,   73 

can    no   doubt    be    shown    in    con-  Iowa  328,  5  Am.  St.  Rep.  680,  35 

nection    with   a   valid    oral    lease.  N.  W.  424,  and  note;   Ruggles  v. 

See    Sheppard's   Touchstone    119.  Clare,    45    Kan.    662,    26    Pac.    25; 

5.  See  4  Wigmore,  Evidence  §  Wheeler  t.  Dascorab,  3  Cush. 
2410.  (Mass.)    285;    Studdard   v.  Wells, 

6.  See  1  Tiffany,  Landlord  &  120  Mo.  25,  25  S.  W.  201;  Emer- 
Ten.  p.  369.  son  v.  Simpson,  43  N.  H.  475,  82 

7.  Weller    v.    Brown,    160    Cal.       Am.    Dec.   168,   80   Am.   Dec.    184; 
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ence,  construe  language  as  creating  a  covenant,"  a  trust,* 


Cunningham  v.  Parker,  14(i  N.  Y. 
29,  48  Am.  St.  Rep.  7ti5.  40  N. 
E.  635;  Munro  v.  Syracuse,  L.  S. 
&  N.  R.  Co.,  200  N.  Y.  224,  21 
Ann.  Cas.  594,  93  N.  E.  516;  Car- 
olina &  N.  W.  R.  Co.  V.  Carpenter, 
165  N.  C.  46.5,  81  S.  E.  682;  Port- 
land V.  Tcrwilliger,  16  Ore.  465, 
19  Pac.  90;  Deepwater  R.  Co.  v. 
Honaker,  66  W.  Va.  136,  27  L.  R. 
A.  (N.  S.)  388,  66  S.  E.  104; 
Henry  Rohr's  Sons  Co.  v.  Buck- 
ley, 159  Wis.  589,  150  N.  W.  994; 
Board  of  Com'ra  of  Mahoning 
County  V.  Young,  8  C.  C.  A.  27, 
g9  Fed.   96. 

8.  Elyton  Land  Co.  v.  South 
&  North  Alabama  R.  Co.,  100  Ala. 
396,  14  So.  207;  Firth  v.  Los  An- 
geles Pac.  Land  Co.,  28  Cal.  App. 

399,  152  Pac.  935;  Scovill  v.  Mc- 
Mahon,  62  Conn.  378,  21  L.  R. 
A.  58,  36  Am.  St.  Rep.  350,  26 
Atl.  179;   Self  v.  Billings,  139  Ga. 

400,  77  S.  E.  562;  Star  Brewery 
Co.  V.  Prlmas,  163  111.  652,  45  N. 
E.  145;  Thompson  v.  Thompson, 
9  Ind.  323,  68  Am.  Dec.  638; 
Peden  v.  Chicago,  R.  L  &  P.  Ry. 
Co.  73  Iowa,  328,  5  Am.  St.  Rep. 
680,  35  N.  W.  424;  Carroll  County 
Academy  v.  Gallatin  Academy,  20 
Ky.  L.  Rep.  824,  47  S.  W.  617; 
Rawson  v.  Inhabitants  of  School 
Dist.  No.  5,  in  Uxbridge,  7  Allen 
(Mass.)  125,  83  Am.  Dec.  670; 
Skinner  v.  Shepard,  130  Mass. 
180;  Haydon  v.  St.  Louis  &  S.  F. 
R.  Co.,  222  Mo.  126,  121  S.  W.  15; 
Woodruff  V.  Woodruff,  44  N.  J. 
Eq.  349,  1  L.  R.  A.  380,  16  Atl.  4; 
Graves  v.  Deterling,  120  N.  Y.  447, 
24  N.  E.  665;  Munro  v.  Syracuse 
L.  S.  &  N.  R.  Co.  2U0  N.  Y.  224, 


21  Ann.  Cas.  594;  93  N.  E.  516, 
Jakel  V.  Seeck,  79  Ore.  489.  155 
Pac.  1193.  154  Pac.  424;  Chicago 
T.  &  M.  C.  Ry.  Co.  v.  Titterington, 
84  Tex.  218,  31  Am.  St.  Rep.  39, 
19  S.  W.  472;  Palmer's  Ex'r  v. 
Ryan.  63  Vt.  227,  22  Atl.  574; 
Deepwater  R.  Co.  v.  Honaker,  66 
W.  Va.  136,  27  L.  R.  A.  (N.  S.) 
388,  66  S.   E.   104. 

9.  Stanley  v.  Colt,  5  Wall.  (U. 
S.)  119,  165,  18  L.  Ed.  502;  Prince 
V.  Barrow,  120  Ga.  810,  48  S.  E. 
412;  Crawford  v.  TTiompson,  91 
Ind.  266,  46  Am.  Rep.  598;  Wood- 
ward V.  Walling,  31  Iowa,  533; 
Neely  v.  Hoskins,  84  Me.  386,  24 
Atl.  882;  Sohier  v.  Trinity  Church, 
109  Mass.  1;  Ashuelot  Nat.  Bank 
V.  City  of  Keene,  74  N.  H.  148. 
9  L.  R.  A.  (N.  S.)  758,  65  Atl. 
826;  Mills  v.  Davison,  54  N.  J. 
Eq.  659,  35  L.  R.  A.  113,  55  Am. 
St.  Rep.  594,  35  Atl.  1072;  Sellers 
M.  E.  Church's  Petition,  139  Pa. 
St.  61,  11  L.  R.  A.  282,  21  Atl. 
145;  Brown  v.  Caldwell,  23  W. 
Va.  187,  48  Am.  Rep.  376. 

Prof.  J.  C.  Gray  says:  "For 
nearly,  if  not  quite,  two  centuries, 
the  remedy  by  entry  for  breach 
of  condition  attached  to  a  con- 
veyance in  fee  simple  has  been 
practically  obsolete.  *  *  •  The 
practice  of  entry  undoubtedly  fell 
into  disuse,  because,  when  the  con- 
dition was  for  the  payment  of 
money,  which  it  generally  was, 
equity  would  restrain  a  forfeit- 
ure, and  would  in  many  cases  en- 
force the  payment  as  a  trust." 
Gray,  Perpetuities,  §  282,  note.  In 
England,  furthermore,  the  rule 
against    perpetuities    greatly    re- 
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or  an  equitable  charge.*'' 

The  fact  that  a  conveyance  states  the  purpose  for 
which  it  is  made,  or  defines  the  use  to  which  the  land 
is  to  be  applied,  is  not  ordinarily  regarded  as  creating 
a  condition  subsequent,  subjecting  the  grantee's  estate 
to  defeasance  in  case  the  property  is  not  used  in  ac- 
cordance with  such  provision.^^    A  different  construction 


stricts  the  ability  to  impose  con- 
ditions in  the  creation  of  an  es- 
tate in  fee  simple.  See  post,  § 
183. 

"What  by  the  old  law  was  deem- 
ed a  devise  upon  condition  would 
now,  perhaps,  in  almost  every 
case,  be  construed  a  devise  in  fee 
upon  trust,  and,  by  this  construc- 
tion, instead  of  the  heir  taking 
advantage  of  the  condition  brok- 
en, the  cestui  que  trust  can  com- 
pel an  observance  of  the  trust  by 
a  suit  in  equity."  1  Sugden, 
Powers  (8th  Ed.)  106.  This  is 
quoted  with  approval  in  Stanley 
v.  Colt,  5  Wall.  (U.  S.)  119.  This 
sweeping  statement  is  not,  how- 
ever, supported  by  the  treatment 
of  the  subject  in  the  standard 
English  treatises  on  Wills  by  Mr, 
Jarman  and  Mr.  Theobald,  how- 
ever true  if  confined  to  a  devise 
subject  to  the  payment  of  a  leg- 
acy. In  this  country,  most  of 
the  cases  involve  conditions  cre- 
ated by  conveyance  inter  vivos, 
but  they  may  unquestionably  be 
created  by  devise. 

10.  Jacobs  V.  Ditz,  260  111.  98, 
102  N.  E.  1077;  Pearcy  v.  Green- 
well,  80  Ky.  616,  4  Ky.  L.  Rep. 
587;  Taft  v.  Morse,  4  Mete.  (Mass.) 
523;  Skillman  v.  Van  Pelt,  1  N. 
J.  Eq.  511;  Cunningham  v.  Par- 
ker, 146  N.  Y.  29,  48  Am.  St.  Rep. 
765,  40  N.  E.  635;  Woods  v.  Woods, 


44  N.  C.  290;  In  re  Hanna's  Ap 
peal,  31  Pa.  St.  53;  Casey  v 
Casey,  55  Vt.  518. 

11.     Ruch  V.  Rock  Island,  97  U 
S.  693,  24  L.  Ed.  1101;    Stuart  v 
Easton,   170   U.   S.   383,  42  L.   Ed 
1078;  Fitzgerald  v.  Modoc  County 
164  Cal.   493,  44  L.  R.  A.   (N.   S.) 
1229,  129  Pac.  794;  Warner  v.  Ben 
nett,  31  Conn.  468;   Scovill  v.  Mo 
Mahon,  62  Conn.  378,  21  L.  R.  A 
58,   36   Am.   St.   Rep.   350,  26  Atl 
479;     Thornton    v.    Trammell,    39 
Ga.  202;  City  of  Atlanta  v.  Jones, 
135  Ga.  376,   69  S.  E.   571;    Cross 
V.    Carson,    8   Blackf.    (Ind.)    138, 
44  Am.  Dec.  742;  Higbee  v.  Rode- 
man,  129  Ind.  244,  28  N.  E.  442; 
McElroy    v.    Morley,    40    Kan.    76, 
19  Pac.   341;    Wright  &  Taylor  v. 
Board  of  Education,  Bullitt  Coun- 
ty,   151   Ky.   560,   152    S.    W.    543; 
Hooper  v.  Cummings,  45  Me.  359; 
Faith    v.    Bowles,    86    Md.    13,    63 
Am.    St.    Rep.    489,    37    Atl.    711; 
Rice  V.  Boston  &  W.  R.  Corp.,  12 
Allen  (Mass.)  141;  Adams  v.  First 
Baptist  Church  of  St.  Charles,  148 
Mich.  140,  11  L.  R.  A.  (N.  S.)   509, 
12  Ann.  Cas.  224,  111  N.  W.  757; 
Farnham  v.   Thompson,   34   Minn. 
330,  57  Am.  Rep.  59,  26  N.  W.  9; 
Soria     v.     Harrison     County,     96 
Miss.    109,    50    So.    443;    Nicoll    v. 
New  York  &  E.  R.  Co.,  12  N.  Y. 
121,      125;      Raley     v.      Umatilla 
County,    15    Ore.    172,    3  Am.  St. 
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has,  however,  occasionally  been  adopted  when  the  con- 
veyance was  purely  voluntary,  or  the  language  was  con- 
tained in  a  devise,  such  a  case  being  distinguished  from 
that  of  a  conveyance  for  a  pecuniary  consideration,  in 
which  latter  case  an  intention  to  create  a  condition  in 
favor  of  the  vendor  is  not  to  be  anticipated.^^ 

§  80.  Construction  of  conditions.  On  the  principle 
of  hostility  to  conditions,  before  referred  to,  a  condi- 
tion precedent  is  construed  strictly  in  favor  of  vesting 
the  estate,  while  a  condition  subsequent  is  construed 
strictly  against  divesting  the  estate.  ^^ 


Rep.  142,  13  Pac.  890;  First 
Methodist  Church  v.  Old  Colum- 
bia Public  Ground  Co.,  103  Pa. 
608;  Ecroyd  v.  Coggeshall,  21  R. 
I.  1,  79  Am.  St.  Rep.  741,  41  Atl. 
260;  Long  v.  Moore,  19  Tex.  Civ. 
App.  363,  48  S.  W.  43;  Brown  v. 
Caldwell,  23  W.  Va.  187,  191,  48 
Am.  Rep.  376. 

12.  Seaboard  Air  Line  R.  Co.  v. 
Anniston  Mfg.  Co.,  186  Ala.  264, 
65  So.  187;  Neely  v.  Hoskins,  84 
Me.  386,  24  Atl.  882;  Rawson  v. 
Inhabitants  of  School  Dist.  No.  5 
in  Uxbridge,  7  Allen  (Mass.)  125, 
83  Am.  Dec.  670;  Field  v.  City  of 
Providence,  17  R.  I.  803,  24  Atl. 
143;  Ecroyd  v.  Coggeshall,  21  R. 
I.  1,  79  Am.  St.  Rep.  741,  41  Atl. 
260;  Brown  v.  Caldwell,  23  W.  Va. 
187,  48  Am.  Rep.  376;  See  Flaten 
V.  City  of  Moorhead,  51  Minn.  518, 
19  L.  R.  A.  195,  53  N.  W.  807; 
Estes  V.  Muskegon  County  Agri- 
cultural Driving  Park  Ass'n.,  181 
Mich.   71,   147   N.   W.   553. 

13.  Co.  Litt.  218a,  219b;  4  Kent, 
Comm.  129;  Mead  v.  Ballard.  7 
Wall.  (U.  S.)  290,  19  L.  Td.  190; 
Fitzgerald  v.  Modoc  County,  164 
Cal.  493,  44  L.  R.  A.   (N.  S.)  1229, 

R.  P.— 18 


129  Pac.  794;  Voris  v.  Renshaw, 
49  111.  425,  Koch  v.  Streuter,  232 
111.  594,  83  N.  E.  1072;  Peden  v. 
Chicago,  R.  I.  &  p.  Ry.  Co.,  5  Am. 
St.  Rep.  680,  73  Iowa  328;  Brad- 
street  v.  Clark,  21  Pick.  (Mass.) 
389;  Howe  v.  City  of  Lowell,  171 
Mass.  575,  51  N.  E.  536;  Morrill 
V.  Wabash,  St.  L.  &  P.  Ry.  Co., 
96  Mo.  174,  9  S.  W.  657;  Emerson 
V.  Simpson,  43  N.  H.  475,  82  Am. 
Dec.  168;  McKelway  v.  Seymour, 
29  N.  J.  L.  321;  Riggs  v.  Pursell, 
66  N.  Y.  193;  White  v.  Britton,  75 
S.  C.  428,  56  S.  E.  232;  Central 
Christian  Church  v.  Lennon,  59 
Wash.   425,   109  Pac.   1027. 

Accordingly,  it  was  held  in  one 
case  that  where  a  condition 
provided  for  the  performance  of 
a  certain  act  by  the  grantee  by 
name,  without  mention  of  his 
heirs,  executors,  or  assigns,  the 
grantee  himself  was  alone  bound 
thereby,  and  that  the  condition 
expired  on  his  death.  Emerson 
v.  Simpson,  43  N.  H.  475,  82  Am. 
Dec.  168.  Compare  Upington  v. 
Corrigan,  151  N.  Y.  143,  37  L.  R. 
A.  794,  45  N.  E.  359.  Sioux  City 
&  St.  P.  R.  Co.,  49  Minn.  301,  15 
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Precedent  or  subsequent.  •  Tlionsli  the  dis- 
tinction between  a  condition  precedent  and  a  condition 
subsequent  is  obvious  enough  in  its  consequences,  it  is 
frecjuently  difficult  to  determine  which  is  intended  by 
the  language  used,  the  question  being  entirely  one  of 
intention  and  not  of  the  particular  terms  of  the  limita- 
tion.^* The  courts  tend  to  construe  a  condition  as  sub- 
sequent, rather  than  precedent,  so  as  to  give  the  grantee 
or  devisee  an  estate  liable  to  be  divested,  rather  than 
to  defer  the  vesting.^^  The  rule  is  stated  to  be  that,  if 
the  act  or  event  named  must  necessarily  precede  the 
vesting  of  the  estate,  it  is  a  condition  precedent,  while, 
if  the  act  or  event  may  accompany  or  follow  the  vest- 


L.  R.  A.  751,  32  Am.  St.  Rep.  554, 
51  N.  W.  905;  Odessa  Improve- 
ment &  Irrigation  Co.  v.  Dawson, 
5  Tex.  Civ.  App.  487,  24  S.  W. 
576;  And  a  condition  whicli  re- 
quired the  "permanent  location" 
within  a  year  of  an  institute  of 
learning  on  the  land  granted  was 
held  to  be  satished  by  the  adop- 
tion within  that  time  by  the 
trustees  of  a  resolution  providing 
for  such  location.  Mead  v.  Bal- 
lard, 7  Wall.  (U.  S.)  290,  19  L.  Ed. 
190;  So,  a  condition  that  land  be 
used  for  a  certain  purpose  was 
held  not  to  be  violated  so  as  to 
justify  re-entry  by  a  merely  tem- 
porary abandonment  of  its  use 
for  that  purpose.  Carter  v.  Bran- 
son, 79  Ind.  14;  Osgood  v.  Abbott, 
58  Me.  73;  Mills  v.  Evansville 
Seminary,  58  Wis.  135,  15  N.  W. 
133. 

14.  See  2  Jarman,  Wills,  842; 
Burdis  v.  Burdis,  96  Va.  81,  70 
Am.  St.  Rep.  825,  30  S.  E.  462,  and 
note. 

15.  4  Kent.  Comm.  129;  In  re 
Greenwood     (1903),    1    Ch,    749; 


Schrader  v.  Schrader,  158  Iowa 
85,  139  N.  W.  160;  Ellicott  v.  El- 
licott,  90  Md.  321,  48  L.  R.  A.  58, 
45  Atl.  183;  DeConick  v.  DeCon- 
ick,  154  Mich.  187,  22  L.  R.  A. 
(N.  S.)  417,  117  N.  W.  570;  Nicoll 
V.  New  York  &  E.  R.  Co.,  12  N. 
Y.  121;  Martin  v.  Ballow,  13 
Barb.  (N.  Y.)  119;  St.  Peter's 
Church  V.  Bragaw,  144  N.  C.  126, 
10  L.  R.  A.  (N.  S.)  633,  56  S.  E. 
688;  Haynie  v.  Bennett,  22  S.  D. 
65,  115  N.  W.  515;  Donnelly  v. 
Eastes,  94  Wis.  390,  69  N.  W. 
157. 

Accordingly,  a  devise  to  one  on 
condition  that  he  marry  a  certain 
person  was  held  to  be  on  con- 
dition subsequent  (Finlay  v. 
King's  Lessee,  3  Pet  [U.  S.]  346). 
7  L.  Ed.  438,  as  was  a  devise  of 
land  to  a  town  for  a  school,  "pro- 
vided said  schoolhouse  is  built" 
on  a  certain  part  of  the  land  (Hay- 
den  V.  Inhabitants  of  Stoughton, 
5  Pick.  [Mass.]  528,  5  Gray's  Cas. 
10).  So  a  conveyance  "provided 
they  rthe  grantees]  fence  the  land 
and  keep  it  in  repair,"  was  held 
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ins:  of  tlio  ostate,  it  is  a  rondilion  snhsoqnoTitJ"  Fur- 
tlieniioro,  tlio  fact  tliat  the  cojulition  involves  soinclliing 
in  the  nature  of  a  consideration  for  tiu>  ^-ift  tends,  it  lias 
been  said,  to  show  that  it  is  a  condition  precedent.^^ 
If  a  condition  created  by  devise  is  such  that  it  can 
be  performed  only  during  testator's  life,  as  for  instance 
when  it  involves  the  rendition  to  liini  of  i)ersonal  serv- 
ices, it  is  necessarily  a  condition  precedent. ^^ 

§  81.    Void  conditions (a)    Effect  of  invalidity. 

Conditions    which    are    impossible    of    ])erforniance    or 
satisfaction,  are  illegal,  or  are  repugnant  to  the  nature 


to  be  on  condition  subsequent. 
Hooi^er  v.  Cummings,  45  Me.  359. 

And  it  has  even  been  hfeld  tliat 
a  condition  might  be  construed  as 
a  condition  subsequent,  though  re- 
ferred to  in  the  instrument  as  a 
condition  precedent.  Phillips  v. 
Gannon,  246  111.  98.  92  N.  E.  616; 
Winn  V.  Tabernacle  Infirmary,  135 
Ga.  380,  a2  L.  R.  A.  (N.  S.)  512, 
69  S.  E.  557.  And  see  In  re 
Stickney's  Will  85  Md.  79,  GO  Am. 
St.  Rep.  308,  where  a  will  provided 
that  certain  claims  should  be  re- 
leased "as  a  condition  of  the 
vesting  of  this  legacy,"  and  such 
release  was  held  to  be  a  condition 
subsequent. 

16.  Finlay  v.  King's  Lessee,  3 
Pet.  (U.  S.)  346,  7  L.  Ed.  438; 
In  re  Tappan's  Appeal,  52  Conn. 
412;  Nowak  v.  Dombrowski  267 
in  103,  107  N.  E.  807;  Sclirader 
V.  Schrader,  158  Iowa  85,  139  N. 
W.  160;  Hawkins  v.  Hansen,  92 
Kan.  740,  142  Pac.  280;  In  re 
Stickney's  Will,  85  Md.  79,  35  L. 
R.  A.  693,  36  Atl.  654;  GO  Am.  St. 
Rep.  308;  Alexander  v.  Alexander, 
156  Mo.  413,  57  S.  W.  110;  Scott 
V.   Roethlisberger,   178   Mich.    581, 


14G  N.  W.  307.  Nicoll  v.  New  York 
&  E.  R.  Co.,  12  N.  Y.  125;  Under- 
bill v.  Saratoga  &  W.  R.  Co.,  20 
Barb.  (N.  Y.)  455;  Lynch  v.  Mel- 
ton, 150  N.  C.  595,  27  L.  R.  A. 
(N.  S.)  684,  64  S.  E.  497;  Bran- 
non  V.  Mercer,  138  Tenn.  415,  198 
S.  W.  253;  Bell  County  v.  Alex- 
ander, 22  Tex.  350,  73  Am.  Dec. 
268;  Warners  Adm'r  v.  Bronson, 
81  Vt.  121,  69  A.  655;  Burdis  v. 
Burdis.  96  Va.  81,  30  S.  E.  462,  70 
Am.   St.   Rep.   825. 

17.  Theobald,  Wills  (6th  Ed.) 
547;  Acherley  v.  Vernon,  WlUes. 
153;  Fitzgerald  v.  Ryan  11899] 
2  Ir.  637;  Burleyson  v.  Whitley, 
97  N.  C.  295,  2  S.  E.  450;  Tilley  v. 
King,  109  N.  C.  461,  13   S.  E.  936. 

18.  Brennan  v.  Brennan,  185 
Mass.  560,  102  Am.  St.  Rep.  363, 
71  N.  E.  80;  Fisher  v.  Fisher,  80 
Neb.  145,  113  N.  W.  1004;  Merrill 
V.  Wisconsin  Female  College,  74 
Wis.  415,  43  N.  W.  104.  In  Haw- 
kins V.  Hansen,  92  Kan.  740.  L.  R. 
A.  191 5A  95,  142  Pac.  280,  it  was 
held  that  a  condition  requiring 
the  devisee  to  care  for  the  testa- 
tor and  his  wife  during  their  Uvea 
was  a  condition   subsequent,   pre- 
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of  the  estate,  are  ordinarily  void.  If  it  is  a  condition 
precedent,  the  estate  never  commences,  even  though,  as 
a  matter  of  fact,  the  condition  is  eventually  satisfied. ^^ 
If  it  is  a  condition  subsequent,  the  grantee  or  devise 
has  an  absolute  estate  free  from  the  condition-*^"^^ 

(b)  Impossible  conditions.  Examples  of  im- 
possible conditions,  as  given  in  the  books,  are  presented 
by  a  limitation  to  a  man  on  condition  that  ''he  goes  to 
Rome  in  twenty-four  hours"  (an  insufficient  time),  or 
that  "he  marries  with  Jane  S.  by  such  a  day,"  within 
which  time  the  woman  dies,  or  the  feoffor  marries  her 
himself."^- 

A  condition  which  is  impossible  of  performance 
because  opposed  to  natural  law  is  no  doubt  invalid.  For 
instance,  a  condition  divesting  an  estate  unless  the 
grantee  construct  a  perpetual  motion  machine  within 
a  time  named  would  be  regarded  as  a  nullity,  presum- 
ably on  the  theory  that  the  parties  could  not  have  in- 


sumably  on  the  theory  that  the 
testator  expected  to  be  survived 
by  his  wife. 

19.  Co.  Litt.  206a,  206b,  218a;  2 
Blackst.  Comm.  156;  Boyce  v. 
Boyce,  16  Sim.  476;  Taylor  v. 
Mason,  9  Wheat.  (U.  S.)  325,  348, 
6  L.  Ed.  101;  Carter's  Heirs  v. 
Carter's  Adm'rs,  39  Ala.  579;  Rans- 
dell  V.  Boston,  172  111.  439,  43  L. 
R.  A.  526,  50  N.  E.  Ill;  Hoss  V. 
Hoss,  140  Ind.  551,  39  N.  E.  255; 
Conant  v.  Stone,  176  Mich.  654, 
143  N.  W.  39;  TrumbuH  v.  Gib- 
bons, 22  N.  J.  L.  117. 

The  peculiar  doctrine,  adopted 
by  the  English  courts  from  the 
civil  law,  by  which,  in  some  cases, 
an  illegal  or  impossible  condition 
precedent  to  a  legacy  of  person- 
alty is  merely  ignored,  the  donee 
taking  as  if  such  condition  had 
not  been   inserted,  appears  never 


to  have  been  applic'  in  connection 
with  devises  of  realty.  The  doc- 
trine referred  to  is  subjected  to 
a  critical  examination  by  Pro- 
fessor Roscoe  Pound  in  3  111.  Law 
Rev.  1. 

20-21.  Co.  Litt.  206a,  206b,  218a; 
2  Blackst.  Comm.  156;  Taylor  v. 
Sutton,  15  Ga.  103,  60  Am.  Dec. 
682;  Hoss  v.  Hoss,  140  Ind.  551, 
39  N.  E.  255;  Ricketts  v.  Louis- 
ville, St.  L.  &  T.  Ry.  Co.,  91  Ky. 
221,  11  L.  R.  A.  422,  34  Am.  St. 
Rep.  176,  15  S.  W.  182;  George  v. 
George,  47  N.  H.  27;  Burnham  v. 
Burnham,  79  Wis.  557,  48  N.  W. 
661;  Board  of  Com'rs  of  Mahon- 
ing County  V.  Young,  8  C.  C.  A. 
27,   59   Fed.   96. 

22.  Co.  Litt.  206a;  2  Blackst. 
Comm.  156;  Roundel  v.  Currer, 
2  Brown  Ch.  67. 


^  81]  The  Quantum  of  Estates.  277 

tended  it  to  liave  a  leg-al  oporation.  And  siicli  is  llio 
eliaracter  of  tlio  condition  above  named,  requiring:  one 
to  make  a  .ionrney  in  an  impossibly  brief  space  of  time. 
Ordinarily  however  a  condition  wliicli  is  referred  to  as 
impossible  and  as  therefore  void,"  is  one  which  is  not 
in  itself  impossible,  but  is  merely  imi)ossible  or  im- 
practicable because  of  the  particular  circumstances  of 
the  case.  It  would  seem,  however,  that  it  is  ordinai-ily 
more  satisfactory  to  regard  the  grantee  or  devisee  in 
such  case  as  relieved  from  the  necessity  of  performance 
of  the  condition,  not  because  performance  is  impossible, 
but  rather  because,  on  a  reasonable  construction  of  the 
condition,  it  was  not  intended  to  call  for  performance  in 
the  contingency  which  has  arisen.  For  instance,  in 
the  case  of  a  devise  subject  to  a  condition  that  the 
devisee,  after  testator's  death,  live  with  and  care  for  a 
certain  relative  who,  as  a  matter  of  fact,  does  not  sur- 
vive testator,24  ^^  is,  it  is  conceived,  not  the  impossibility 
of  living  with  and  caring  for  a  deceased  relative  which 
dispenses  with  the  condition,  but  rather  the  considera- 
tion that  the  condition  cannot  have  been  intended  to 
apply  in  such  a  contingency.^^  And  such  a  view  ap- 
pears to  be  particularly  applicable  when  the  so  called 
impossibility  is  no  more  than  impracticability,  as  for 
instance  when  a  devise  is  made  on  condition  that  the 
devisee  live  with  a  certain  relative,  who  subsequently 
becomes  insane,^^  acts  so  as  to  render  living  with  him 
exceedingly  disagreeable,^'  or  refuses  to  have  the  devisee 

23.  As  in  Union  Pac.  Ry.  Co.  123  Mass.  584;  Burdis  v.  Burdis, 
V.  Cook,  39  C.  C.  A.  86,  98  Fed.  96  Va.  81,  70  Am.  St.  Rep-.  825. 
281;    Parker  v.  Parker,  123  Mass.       30   S.   E.   462. 

584;    Alexander  v.  Alexander,  156  25.     See       Pollock,       Contracts 

Mo.  413,  57  S.  W.  110;    Harris  v.  (Williston's    Ed.)    534. 

Wright,    118   N.   C.   422,   24    S.   E.  26.     Lynch  v.  Melton,  150  N.  C. 

751;    In  re  Culin's  Appeal,  20  Pa.  595,  27  L.   R.  A.    (N.   S.)    684,   64 

243;    Burnham   v.     Burnham,     79  S.  E.  497. 

Wis.  557,  48  N.  W.  661.  27.     Harrison   v.    Harrison,    105 

24.  Morse  v.  Hayden,  82  Me.  Ga.  517,  70  Am.  St.  Rep.  60,  31 
227,  19  Atl    443;  Parker  V.  Parker,  S.    E.    455.   .Compare    Shuman    v. 
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live  with  liim.^''  Tliat  the  impossil)ility  of  performance 
of  a  condition  does  not  necessarily  nullify  the  condition 
is  clearly  ajiparent  from  the  consideration  that  one  is 
not  relieved  from  a  condition  requiring  him  to  pay 
money,  by  the  fact  that,  not  having  the  money,  it  is  im- 
possible for  him  to  pay  it. 

A  condition  which  is  legally  impossible  of  perform- 
ance without  violation  of  law  may  ordinarily  be  re- 
garded as  invalid  by  reason  of  illegality  rather  than 
of  impossibility. 

That  a  condition  precedent  is  or  becomes  impossible 
is,  it  may  be  observed,  entirely  immaterial.-''  In  such 
a  case  the  estate  never  commences,""  but  neither  does 
it  commence  until  the  condition  is  satisfied,  even  when 
the  condition  is  possible.^ ^  If  the  condition  is  never 
satisfied,  it  is  immaterial  that  this  is  because  satis- 
faction is  impossible,  or  even  that  it  has  been  ren- 
dered impossible  by  the  act  of  the  grantor  or  other 
person  who  will  profit  by  noncompliance  with  the 
conditions.-^-  The  courts  will,  however,  occasionally  re- 

Heldman,  f.n  S.  C.  474,  41  S.  E.  C37,  83  Atl.  GO;  Burdis  v.  Burdis, 
510.  96  Va.  81.  70  Am.  St.  Rep.  825,  30 

28.  Jones    v.    Bramblet,    2    111.       S.  E.  462. 

276;    Bryant's   Adm'r    v.    Dungan,  31.     Davis  v.  Angel,  4  D.  F.  &  J. 

92   Ky.   627.  36  Am.   St.   Rep.   618,  524;    Stockton    v.    Weber.    98    Cal. 

18  S.  W.  636;    Livingston  v.  Goi'-  433,  33  Pac.  332;  Wilcoxon  v.  Har- 

don,  84  N.  Y.  136;  Compare  John-  rison,  ;i2  Ga.  480;   Goft"  v.  Pensen- 

son  V.   Warren,   74   Mich.   491,   42  hafer,  190  111.   200,  60   N.  E.  110; 

N.  W.   74.  Johnson  v.  Warren,  74  Mich.  491, 

29.  That  is,  in  the  case  of  a  42  N.  W.  74;  In  re  Gunning's  Es- 
devise  of  realty  as  distinguished  tate,  234  Pa.  139,  49  L.  R.  A.  (N. 
from  a  legacy  of  personalty.    See  S.)    637,  89  Atl.  60. 

ante  this  section,  note  19.  32.     Co.    Litt.    218a;    2   Blackst. 

30.  Boyce   v.    Boyce,     16     Sim.       Comm.   156,   157. 

476;    Stockton   v.  Weber,   98   Cal.  The  fact  that  one  devising  land 

433,    33    Pac.   332;    Hoss   v.   Ho-^s.  subject   to  a  condition  precedent. 

140  Ind.  551,  39  N.  E.  255;  Park./  to   be   performed   during   his   life, 

V.  Parker,  123  Mass.  584;   Conant  fails   to    inform   the   devisee,   and 

V.    Stone,    176    Mich.    654,    143    N.  so   in   effect  prevents  the   devisee 

W.   39;     In   re   Gunning's   Estate,  from  performing,  does  not  excuse 

234  Pa.  139,  49  L.  R.-A.   (N.  S.)  the   failure  to  perform;    Erennan 
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fx;\v(\  Iho  condition  prccodent  as  not  inlciidod  io  api>ly 
in  lli(^  latter  case,  that  is,  they  may  construe  wlml  is 
in  terms  a  sift  of  an  estate  snhjeet  to  a  condition  jtre- 
cedent,  a  mere  possibility  of  an  estate,  as  in  effect  in- 
volving an  alternative  gift  of  an  actual  estate,  in  case 
the  person  who  would  otherwise  beneiit  by  the  non- 
performance of  the  condition  prevents  its  performance."''^ 
In  connection  with  impossible  conditions  reference 
may  be  conveniently  made  to  conditions  which  are  so 
vaguely  expressed  that  it  is  impossible  definitely  to  ns- 
certain  the  contingency  on  which  the  estate  is  to  com- 
mence or  terminate.  Such  a  condition  is  inoperative 
for  any  purpose,'^^^''  to  the  same  extent  as  is  an  illegal 
condition. 

(c)     Illegal  conditions.     A  condition   may   be 


illegal  as  calling  for  an  act  which  is  unlawful,  or  is  dis- 
couraged by  the  policy  of  the  law,  or  as  restraining  the 
doing  of  an  act  which  the  law  commands  or  favors  from 
considerations  of  public  policy.  The  same  rules  apply  in 
determining  the  legality  of  conditions  as  of  contracts, 
and  consideration  will  here  be  confined  to  classes  of 
illegality  which  are  peculiarly  ai)t  to  arise  in  connection 
with  conditions.^"'^  The  illegality  may  exist  at  the  time 
of  the  creation  of  the  condition,  or  the  condition  may 

V.    Brennan,    185    Mass.    560,    102  N.  S.  417;  Jones  v.  Jones.  223  Mo. 

Am.    St.    Rep.    363,    71   N.    E.    80;  424,  25  L.  R.  A.    (N.  S.)    424,  123 

Fisher  v.  Fisher,  80  Neb.  145,  113  S.  W.  29;   Watts  v.  Griffin.  137  N. 

N.  W.  1004;   Merrill  v.  Wisconsin  C.   572,  50  S.  E.  218;    Brothers  v. 

Female   College,    74    Wis.    415,    43  McCurdy,  36  Pa.  St.  407,  78  Am. 

N.  W.  104.  Dec.    388;    In    re    Budd's    Estate, 

33.     See    Borst   v.    Simpson,    90  166     Cal.     286.     135     Pac.     1131; 

Ala.  373,  7  So.  814;  .Jacobs  v.  Ditz.  George  v.  George.  47  N.  H.  27.  See 

260  111.  98,  102  N.  E.  1077;  Harris  Pollock,      Contracts      (Williston's 

V.  Wright,  118  N.  C.  422.  24  S.  E.  Ed.)   48. 

751;    Jones  v.  Chespeake  &  O.   R.  33b.     See,  in  this  connection,  a 

Co.,  14  W.  Va.  514,  523.  suggestive    article    by     Professor 

33a.      Sheppard's      Touchstone,  Austin  Wakeman   Scott,  on  "Con- 

128;    Leake,   Prop,  in  Land,   237;  trol  of  Property  by  the  Dead,"  in 

Wyndham  v.  Carew,  2  Q.  B.  317.  65  Penn.  Law  Rev.  527,  632. 
Jeffreys  v.  Jeffreys,  84  L.  T.  Rep. 
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subsequently  become  illegal  b}^  reason  of  a  cbange  in 
the  law.''^ 

A  condition  wliicli  calls  for  the  commission  of  a 
crime,  as  for  instance  in  the  case  of  a  gift  of  an  estate 
to  a  man  to  commence  so  soon  as  he  kills  another  or  to 
be  subject  to  forfeiture  in  case  he  fails  to  do  so,  is  ob- 
viously invalid."^ 

A  condition  the  effect  of  which  is  to  make  it  to 
the  interest  of  a  husband  to  separate  from  his  wife,  or 
of  a  wife  to  separate  from  her  husband,  has  been  re- 
garded as  invalid."*' 

A  condition  the  effect  of  which  is  to  give  to  one, 
in  case  of  his  or  her  divorce,  property  which  he  or  she 
otherwise  would  not  have,  is,  by  the  weight  of  authority, 
not  invalid,  and  especially  is  this  the  case  when  such 
provision  is  the  result  merely  of  a  desire  to  provide 
for  a  female  relative,  in  case  of  her  divorce,  the  sup- 
port which  she  otherwise  would  have  from  her  hus- 
band.^''' As  has  been  judicially  remarked,  divorces  are 
provided  for,  sanctioned  and  regulated  by  law,  and  there 
is  no   more  likelihood   or  presumption  that   a   divorce 

34.  Anglesea  v.  Churchwardens  Pa.  139,  49  L.  R.  A.  (N.  S.)  637, 
of    Rugeley,    6    Q.    B.    107;    Board       83  Atl.  60. 

Com'rs    Mahoning    Co.    v.    Young,  So  a  condition  the   possible  ef- 

8  C.  C.  A.  27,  59  Fed.  96;   Scovill  feet   of  which   was   to   make   per- 

V.  McMahon,  62   Conn.   378,  21  L.  manent    a    separation    which    had 

R.  A.  58,  36  Am.  St.  Rep.  350,  26  already  taken  place  has  been  re- 

Atl.  479;    Portland  v.  Terwilliger,  garded    as    invalid.      Witherspoon 

16  Ore.  465,  19  Pac.  90.  v.  Brokaw,  85  Mo.  App.  169;  Com- 

35.  Co.  Litt.  206b;  Sheppard's  pare  Cooper  v.  Remsen,  3  Johns. 
Touchstone  132.  Ch.    (N.  Y.)    382. 

36.  Wilkinson  v.  Wilkinson,  L.  37.  Born  v.  Horstmann,  80  Cal. 
R.  12  Ec.  604;  Cartwright  v.  Cart-  452,  5  L.  R.  A.  577,  22  Pac.  169, 
wright,  3  D.  M.  &  G.  982;  Coe  v.  338;  Coe  v.  Hill,  201  Mass.  15,  86 
Hill,  201  Mass.  15,  86  N.  B.  949;  N.  E.  949;  Tlaayer  v.  Spear,  58 
Conrad  v.  Long,  33  Mich.  78;  Vt.  327,  2  Atl.  161;  Ransdell  v. 
Matter  of  Haight,  51  N.  Y.  App.  Boston,  172  111.  439,  43  L.  R.  A. 
Div.  310,  64  N.  Y.  Supp.  1029;  526,  50  N.  E.  Ill  (divorce  pro- 
Hawke  v.  Enyart,  30  Neb.  149,  27  ceeding  already  begun)  Snor- 
Am.  St.  Rep.  391,  46  N.  W.  422.  grass  v.  Thomas.  16S  Mo.  App. 
See  In   re   Gunning's  Estate.   234  603.  150  S.  W.  106. 
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will  ])e  wrongfully  brought  al)out  by  ouo  of  tlio  ])artios 
to  a  uiarria,2,e  iu  order  to  secure  |)roi)erty,  tlian  that 
a  devisee  whose  rii>ht  is  dependent  on  the  death  of 
another  will  seek  to  encompass  such  death.^^ 

A  condition  in  a  devise  that  the  devisee  sliall  not 
contest  the  validity  of  the  will  is  usually,  in  this 
county,  regarded  as  valid,^'^  without  reference,  accord- 
ing to  some  authorities,  to  whether  there  is  probable 
cause  for  such  contest.'*^ 

(d)    Conditions  in  restraint  of  marriage.     The 

question  of  the  validity  of  conditions  "in  restraint  of 
marriage,"  by  reason  of  which  the  estate  will  vest  only 
on  failure  to  marry,  or  to  marry  in  a  certain  way,  or 
will  be  divested  upon  marriage,  has  been  the  subject 
of  much  discussion,  and  it  is  recognized  that  the  deci- 
sions thereupon  are  in  irreconcilable  conflict.  The  com- 
plexity of  the  subject  results  from  the  fact  that,  while 
the  common  law  iDermitted  considerable  restrictions  of 
this  sort,  the  Roman  law  absolutely  forbade  them,  and 
the  latter  law  was  introduced  into  England  and  applied 

88.     Cowley    v.     Twombly,     173  1160,    Ann.    Cas.    1913E    1296,    74 

Mass.  393,  46  L.  R.  A.  104,  53  N.  S.  E.  133,  it  is  decided  that  such 

E.   886.  a  condition  is  not  effective  unless 

39.     Donegan  v.  Wade,  70  Ala.  there   is   a   devise   over,   thus   ap- 

501;   In  re  Kite's  Estate,  155  Cal.  plying   the    in   terrorem    doctrine 

436,  21  L.  R.  A.   (N.  S.)   953  and  applied  by  the  English  courts  in 

note,   17   Ann.  Cas.   993,   101   Pac.  the  case  of  personal  property,  and 

443;    Hoit   v.    Hoit,    42    N.   J.    Eq.  see   dictum   to   same   effect   in    In 

388,   59  Am.   Rep.   43,   7  Atl.   856;  re  Chew's  Appeal,  45  Pa.  St.  228. 
Bradford  v.  Bradford,  19  Ohio  St.  40.     In    re    Miller's   Estate,    156 

546,  2  Am.  Rep.  419;  In  re  Friend  3  Cal.  119,  23  L.  R.  A.   (N.  S.)    868, 

Estate,  209   Pa.   442,   68   L.   R.   A.  103    Pac.    842;    Moran    v.    Moran, 

447  and  note,  58  Atl.  853;   Thomp-  144  Iowa,  451,  30  L.  R.  A.   (N.  S.) 

son  v.  Gaut,  14  Lea   (Tenn.)    310;  898,  123  N.  W.  202.    Contra,  South 

Massie    v.    Massie,    54    Tex.    Civ.  Nowalk  Trust  Co.  v.  St.  John,  92 

App.   617,   118   S.   W.   219;    Smith-  Conn.    168,    101    Atl.    961;     In    re 

sonian    Institution   v.    Meech,    169  Friend's  Estate,  209  Pa.  442,  68  L. 

U.  S.  398,  42  L.  Ed.  793;   Cooke  v.  R.   A.    447,   58   Atl.    853.    And   see 

Turner,    15    Mees.    &    W.    727,    14  Rouse  v.  Branch,  91  S.  C.  111.  39 

Sim.  493.  But  in  Rouse  v.  Branch,  L.  R.  A.    (N.  S.)    1160,  Ann.  Cas. 

91  S.  C.  Ill,  39  L.  R.  A.    (N.  S.)  1913E  1296,  74  S.  E.  133. 
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to  personal  property  by  the  ecclesiastical  courts.  These 
two  systems  have  interacted  one  on  the  other,  and  con- 
siderations arising  from  the  nature  of  the  condition,  and 
the  presence  of  a  limitation  over  on  breach  of  the  con- 
dition, have  been  introduced  to  modify  the  rules  in 
particular  cases.  The  matter  will  here  be  considered 
only  in  so  far  as  it  affects  real  property ."^^ 

A  provision  in  a  devise  making  the  vesting  of  the 
estate  conditional  upon  the  marriage  of  the  devisee  with 
the  consent  of  certain  persons  has  been  regarded  as 
effective  to  prevent  the  vesting  in  case  marriage  takes 
place  without  such  consent."*-  Decisions  of  this  charac- 
ter are  probably  the  basis  for  the  occasional  statements 
that  a  condition  precedent  in  restraint  of  marriage  is 
perfectly  valid;''"  but  it  may  be  questioned  whetlier  a 
condition  the  effect  of  which  is  to  give  an  estate  to  one 
upon  his  or  her  marriage,  even  if  coupled  with  a  require- 
ment of  consent  to  the  marriage,  can  properly  be  re- 
garded as  in  restraint  rather  than  in  encouragement  of 
marriage.  A  gift  to  a  man  if  and  when  he  an'ives  at 
the  age  of  fifty  without  having  married  would  be  a  clear 
case  of  a  condition  precedent  in  restraint  of  marriage, 
and  how  such  a  condition  would  be  regarded  does  not 
appear  from  the  decisions.  Presumably  it  would  be 
upheld  as  valid,  since  a  different  view  would  deprive  the 
devisee  of  all  benefit  from  the  gift,  though  it  might 
possibly    be    considered    that    such   a    coiidilioii    is    so 

41.  The  subject  is  discussed  in  Atk.  330;  Fry  v.  porter,  1  Mod. 
2  Jarman,  Wills,  p.  885  et  seq,  and       300. 

Mr.     Bigelow's     notes     thereto;    1  43.     1   Story,  Eq.  .lur.   §   288;   2 

Story,    Eq.    Jur.    §§    3-80-406;    Ed  Pomeroy,  Eq.  Jur.  §  933;   Phillips 

itorial   note  in  10   Columbia  Law  v.  Ferguson,  85  Va.  509,     1  L.  R. 

Rev.    p.   756.    And   the   cases   are  A.   837,  17  Am.   St.  Rep.  78,  8   S. 

most   conveniently  collected    in    5  E.  241;    Dusbiber  v.   Melville,  178 

A.    &    E.    Ann.    Cas.    188,    note    to  Mich.  601,  51  L.  R.  A.  (N.  S.)  367, 

Holbrook's  Estate.  140   N.  W.   208;    citing   Conant  v. 

42.  See  Bertie  v.  Faulkland,  3  Stone,  176  Mich.  OS'*,  143  N.  W. 
Ch.  Cas.  129;  Reeves  v.  Heme,  5  39,  which  does  not  support  the 
Vin.   Abr.   343;    Harvey  v.   Aston,  statement. 

1  Atk.  361;  Reynish  v.  Martin,  3 
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0)>i)osorl  to  publico  policy  ns  onfiroly  to  iiivMliflMto  <lio 
dovise.  Wlialovor  viow  ;i  court  ini^lit  hold  as  to  ilic 
ini|)ropi-icty  of  sucli  a  condition  ])rocedont,  it  could  not 
"u-pll  ignore  it  aiid  i;ivo  the  devisee  a  vested  estate,  when 
th(>  declared  intention  was  to  give  liini  merely  the  [)ossi- 
bility  of  an  estat(\ 

A  case,  sucli  as  that  just  referred  to,  in  whicli  the 
estate  is  subject  to  a  condition  ])recedent  of  the  uon 
marriage  of  the  person  to  whom  tlie  estate  is  given,  is 
to  be  distinguished  from  a  case  in  which  tlie  estate  is 
subject  to  a  conch'tion  ])recedent  of  tlie  marriage  of 
another  to  whom  an  estate  is  previously  given  by  the 
same  instrument,  as  for  instance  when  an  estate  is 
given  to  A  and  his  heirs,  but  if  A  marries  then  to  B 
and  his  heirs.  Such  a  condition,  operating  in  restraint 
of  A's  marriage  by  divesting  his  estate  thereon  in  favor 
of  B,  is  properly  a  condition  precedent  and  not  a  con- 
dition subsequent,'**  but  it  is  usually  referred  to  in  this 
connection  as  a  condition  subsequent  and  its  validity 
is  determined  by  the  same  considerations  as  would  ap- 
ply in  case  it  actually  were  a  condition  subsequent  to 
A's  estate.'*^ 

According  to  some  authorities,  the  doctrine  of  the 
invalidity  of  conditions  in  restraint  of  marrage  is  con- 
fined to  limitations  of  personal  property  and  such  a 
condition,  no  matter  how  absolute  the  restraint  im- 
posed thereby,  is  valid  in  connection  w^ith  real  prop- 
erty.**' But  the  weight  of  authority  is  to  the  effect  that 
a  condition  subsequent,  in  the  case  of  real  as  well  as 
personal  i)ro]ierty,  is  void  if  in  restraint  of  marriage, 
either  absolutely  or  to  an  unreasonable  extent,  as  when, 

44.  Ante  §  75.  665;    Smythe    v.    Smythe,    90    Va. 

45.  See  e.  g.,  In  re  Alexander's      638,  19  S-  E.  175. 

Estate,  149   Cal.   146,  9  Ann.   Cas.  46.     2  Jarman,  Wills,  885;  Com. 

1141,  85  Pac.  308;   Otis  v.  Prince,  v.  Stauffer,  10  Pa.  St.  350,  51  Am. 

10  Gray   (Mass.)    581;   Randall  v.  Dec.   489;      Lancaster  v.  Flowers, 

Marble,  69   Me.   310,  31   Am.   Rep.  198    Pa.    614.    48   Atl.    896;      Phll- 

281;   Knost  v.  Knost,  229  Mo.  170,  lips  v.   Medbury,   7   Conn.   568. 
49  L.  R.  A.  (N.  S.)  627,  129  S.  W. 
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to  cite  the  illustrations  used  by  Justice  Stoiy,  it  pro- 
hibits the  grantee  or  devisee  from  marrying  till  he  is 
fifty  years  of  age,  or  from  marrying  a  person  of  the 
same  town,  county,  or  state,  or  any  person  pursuing  a 
particular  profession  or  trade.^'^  If,  however,  the 
restraint  is  reasonable,  as  where  marriage  is  forbidden 
until  the  donee  arrives  at  a  certain  age,  not  excessive, 
such  as  twenty-one,  or  where  the  consent  of  parents  or 
trustees  is  required,  or  where  marriage  with  a  particular 
person  is  forbidden,  the  condition  is  valid.^^ 

It  is  generally  agreed  that  in  a  devise  by  a  husband 
to  his  wife  a  condition  subsequent  divesting  her  estate 
on  remarriage  is  perfectly  valid,"*^  an  exception  which 
was  originally  based,  perhaps,  on  the  interest  which 
he  has,   on     behalf  of  the  children  surviving  him,   in 


47.  1  Story,  Eq.  Jur.  §  283;  2 
Pomeroy,  Eq.  Jur.  §  933;  Low  v. 
Peers,  4  Burrow  2225;  Kennedy 
V.  Alexander,  21  App.  Cass.  (D. 
C.)  424;  Shackelford  v.  Hall,  19 
111.  212;  Randall  v.  Marble,  69 
Me.  310;  31  Am.  Rep.  281;  Sul- 
livan V.  Garesche,  229  Mo.  496,  49 
L.  R.  A.  (N.  S.)  605,  129  S.  W. 
949;  Munroe  v.  Hall,  97  N.  C. 
206,  1  S.  E.  651;  In  re  Miller's 
Will,  159  N.  C.  123,  74  S.  E.  888; 
Maddox  v.  Maddox's  Adm'r,  11 
Gratt.  (Va.)  804.  The  English 
authorities  on  the  subject  are  col- 
lated, with  a  showing  in  favor 
of  the  invalidity  of  such  condi- 
tions, in  an  article  by  T.  Cyprian 
Williams,  Esq.,  in  12  Law  Quart. 
Rev.   36. 

48.  2  Pomeroy,  Eq.  Jur.  §  933; 
Coppage  V.  Alexander's  Heirs,  2 
B.  Mon.  (Ky.)  313,  38  Am.  Dec. 
153,  note  on  page  158;  Collier  v. 
Slaughter's  Adm'r,  20  Ala.  263; 
Shackelford  v.  Hall,  19  111.  212; 
Graydon's  Ex'rs  v.  Graydon,  23  N. 


J.  Eq.  229;  Hogan  v.  Curtin,  88 
N.  Y.  162,  42  Am.  Rep.  244;  Mun- 
roe V.  Hall,  97  N.  C.  206,  1  S.  E. 
651;  Maddox  v.  Maddox's  Adm'r, 
11  Grat.  (Va.)  804;  Phillips  v. 
Ferguson,  85  Va.  509,  1  L.  R.  A. 
837,  17  Am.  St.  Rep.  78,  8  S.  E. 
241;  Reuff  v.  Coleman,  30  W.  Va. 
171,  3  S.  E.  597.  See  cases  cited 
5  A.  &  E.  Ann.  Cas.  at  p.  140. 

49.  Giles  v.  Little,  104  U.  S. 
291,  26  L.  Ed.  745;  Vaughn  v. 
Lovejoy,  34  Ala.  437;  Phillips  v. 
Medbury,  7  Conn.  568;  Chapin  v. 
Cooke,  73  Conn.  72,  84  Am.  St. 
Rep.  139,  46  Atl.  282;  Becker  v. 
Becker,  206  111.  53,  69  N.  E.  49; 
Coppage  V.  Alexander's  Heirs,  2 
B.  Mon.  (Ky.)  313,  38  Am.  Dec. 
153;  Mann  v.  Jackson,  84  Me. 
400,  16  L.  R.  A.  707,  30  Am.  St. 
Rep.  358,  24  Atl.  886;  Bostick  v. 
Blades,  59  Md.  231,  43  Am.  Rep. 
548;  Knight  v.  Mahoney.  152  Mass. 
523,  9  L.  R.  A.  573.  25  N.  E.  971; 
Dumey  v.  SchoefHer,  24  Mo. 
170,  69  Am.  Dec.  422;     Chapin  v. 
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Iior  remaining  a  widow.'*'^  The  same  rule  has  been  ap- 
plied to  a  like  condition  in  a  devise  or  bequest  by  a 
wife  to  her  husband/'^  And  there  are  occasional  deci- 
sions in  which  an  absolute  condition  in  restraint  of 
marriage  of  a  widow  or  widower  has  been  upheld  when 
the  devise  was  made,  not  by  the  deceased  spouse,  but 
by  a  third  person/"*- 

Occasionally,  in  this  country,  the  courts,  in  dis- 
cussing the  validity  of  a  condition  the  effect  of  which 
is  to  divest  an  estate  upon  the  marriage  of  the  person 
to  whom  it  is  given,  have  referred  to  the  fact  that 
there  is  a  devise  over  to  another  on  that  event,  as  vali- 
dating the  condition  in  the  case  of  real  as  well  as  per- 
sonal property.^^  That  such  is  the  effect  of  a  gift  over  in 
the  case  of  personalty  has  been  frequently  recognized 
in  both  England  and  this  country,  it  being  said  that 
in  the  absence  of  a  gift  over  the  condition  is  in  terrorem 
merely,  and  therefore  nugatory,^*  but  this  doctrine, 
adopted  by  the  English  ecclesiastical  courts  from  the 
civil  law,  has  usually  been  ignored  in  connection  with 
real  property. 

The  view  has  been  not  unfrequently  asserted  that, 
though  a  condition  restraining  marriage  would  be  in- 

Marvin,    12    Wend.    (N.    Y.)    538;  97  Tenn.  662,  37  L.  R.  A.  731,  37 

Luigart  v.  Ripley,  19  Ohio  St.  24;  S.   W.   551;     Overton  v.  Lea,   108 

Com.  V.    Stauffer,   10   Pa.   St.   350,  Tenn.  505,  68  S.  W.  250;    Contra, 

51  Am.  Dec.  489;     Martin  v.  Seig-  under   local   statute,   Crawford   v. 

ler,  32   S.  C  267,   10   S.  E.   1073;  Thompson,    91    Ind.    266,    46    Am. 

Herd  v.  Catron,  97  Tenn.  662,  37  Rep.  598. 
L.  R.  A.  731,  37  S.  W.  551.  53.     Randall   v.   Marble,   69   Me. 

50.  See  Newton  v.  Marsden,  2  310,  31  Am.  Rep.  281;  In  re  Mil- 
Johns.  &  H.  356;  Allen  v.  Jack-  ler's  Will,  159  N.  C.  123,  74  S.  E. 
son,  1  Ch.  Div.  399.  888;     Parsons  v.  Winslow,  6  Mass. 

51.  Allen  v.  Jackson,  1  Ch.  Div.  169,  4  Am.  Dec.  107;  Otis  v. 
399;  Bostick  v.  Blades,  59  Md.  Prince,  10  Gray  (Mass.)  581; 
231;  Stivers  v.  Gardner,  88  Iowa  Contra,  Hogan  v.  Curtin,  88  N.  Y. 
307,  55  N.  W.  516.  162,  42  Am.  Rep.  244;     Jenner  v. 

52.  Newton      v.      Marsden,      2  Turner,  16  Ch.  D.  188. 

Johns.  &  H.  356;     Allen  v.  Jack-  54.     See  5  A.  &  E.  Ann.  Cas.  at 

son,  1  Ch.  D.  399;     Herd  v.  Catron,      p.  140,  note  to  Holbrook's  Estate. 
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valid,  a  special  liniitation'^^  until  niai-rias'o  in  valid,  es- 
pecially if  iliore  is  a  further  limitation  in  favor  of 
others  upon  the  marriage.  Under  this  view,  though  a 
devise  to  A  on  condition  that  he  do  not  marry  would 
be  void,  a  devise  to  A  until  he  marries,  or  for  so  long 
as  he  remains  unmarried,  would  be  valid/'^''  This  dis- 
tinction is,  however,  by  no  means  satisfactory,  since  a 
special  limitation  may  be  quite  as  effective  to  discourage 
marriage  as  would  a  condition,  and  regarding  the  matter 
as  one  of  public  policy,  the  form  of  the  provision  is 
entirely  immaterial.  It  has  been  remarked,  in  support 
of  the  distinction,  that  in  the  case  of  a  limitation  until 
marriage  the  estate  must  necessarily  come  to  an  end 
upon  the  marriage,''''^  but  this  is  not  so  if  the  reference 
to  marriage  is  entirely  ignored,  as  a  condition  against 
marriage  would  be.  For  instance,  in  the  case  of  a 
devise  to  one  until  marriage,  if  the  reference  to  mar- 
riage is  ignored,  as  being  in  effect,  from  the  ])oint  of 
view  of  public  policy,  a  condition  in  restraint  of  mar- 
riage, the  devisee  acquires  merely  an  estate  in  fee  simple 
or  for  life,  which  endures  regardless  of  his  marriage. 
The  asserted  distinction  between  the  effect  of  a  con- 
dition and  limitation  has  in  England  been  declared 
to  be  inapplicable  in  the  case  of  realty,  it  being  stated 
that  the  question  should  be  decided,  independently  of 
the  form  of  language  used,  by  determining  whether  the 

55.  Pos^  §  90.  57fi;       See    Wood    v.    Logue,    167 

56.  Randall   v.    Marble,   6»  Me.       Iowa    436,    Ann.    Cas.    1917B,    116. 
310,  31  Am.  Rep.  281;     Bostick  v.      149  N.  W.  613. 

Blades,  59  Md.  231,  43  Am.  Rep.  It  has  been  held  that  such  a 
548;  Maddox  v.  Yoe,  121  Md.  288,  limitation  is  not  a  condition  in  re- 
Ann.  Cas.  1915B,  1235,  88  Atl.  225;  straint  of  marriage  of  a  widow 
Harlow  v.  Bailey,  189  Mass.  208,  within  the  Indiana  statute  Invali- 
75  N.  E.  259;  Pringle  v.  Dunk-  dating  such  a  condition.  Summit 
ley,  14  Smedes  &  M.  (Miss.)  16,  v.  Yount,  109  Ind.  506,  9  N.  E. 
53  Am.  Dec.  110;  In  re  Hotz's  582;  Levengood  v.  Hoople,  124 
Estate,  38  Pa.  St.  422,  80  Am.  Dec.  Ind.  27,  24  N.  E.  373. 
490  and  note;  Little  v.  Birdwell,  57.  Per  Wigram,  V.  C.  in  Mor- 
21  Tex.  597.  73  Am.  Dec.  242;  ley  v.  Rennoldson,  2  Hare,  570. 
Selden   v.   Keen,   27    Grat.    (Va.) 
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intention  was  aeiually  to  (liseonra<j:o  niarria.u-o.""  Tills 
view,  that  it  is  in  cacli  case  mei'ely  a  (|nestion  of  tlu; 
intention,  has  also  occasionally  been  asserted  in  this 
country'''^  with  the  suggestion,  apparently,  that  the  fact 
that  the  reference  to  marriage  is  in  the  form  of  a  limi- 
tation raises  a  presnmplion  that  there  is  no  intention  to 
discourage  marriage.^"  The  introduction  of  the  element 
of  intention  in  this  connection,  however,  appears  to 
involve  a  considerable  revolution  in  the  attitude  of  the 
courts,  since,  as  has  been  remarked,  ''pu])lic  policy  is 
equally  violated  by  a  condition  the  natural  effect  of 
which  is  to  promote  celibacy,  whether  the  testator  in- 
tended it  so  to  operate  or  not."*''  As  a  matter  of  fact, 
it  can  but  rarely  happen,  except  in  the  case  of  a  devise 
by  one  spouse  to  the  other,  that  the  condition  forfeiting 
the  estate  on  marriage  is  introduced  with  the  intention 
of  discouraging  marriage  by  the  beneficiary  of  the 
devise.  It  is  ordinarily  introduced  either  because  the 
testator  thinks  that  after  marriage  such  beneficiary 
will  not  need  the  property  to  tlie  same  extent  as  before, 
or  because  the  testator  does  not  care  to  have  the  benefit 
of  his  or  her  bounty  shared  by  such  unknown  and 
possibly  undeserving  person  as  may  happen  to  marry 
the  devisee. 

(e)    Repugnant  conditions.    A  condition  which 

is  repugnant  to   the  esjate  limited   is   absolutely   void. 

58.  Jones  v.  Jones,   1  Q.  B.  D.       110  Am.  St.  Rep.  537,  5  Ann.  Cas. 
279.  137,  02  Atl.  368:     Selden  v.  Keen, 

59.  Arthur  v.  Cole,  56  Md.  100,       27   Grat.    (Va.)    576. 

40  Am.  Rep.  409;     Mann  v.  Jack-  CO.  See  editorial  note  In  10  Co- 
son,  84  Me.  400,  24  Atl.  88G;      16  lumbia  Law  Rev.  at  p.  758. 
L.  R.  A.  707,  30  Am.  St.  Rep.  358;  Tn  Jones  v.  Jones,  1  Q.  B.  D.  279, 
Ruggles  V.  Jewett,  213  Mass.  167,  that  the  provision  in  reference  to 
99  N.  E.  1092;     In  re  Miller's  Will.  marriage   was   in   the   form   of   a 
159  N.  C.  123,  74  S.  E.  888:     Tren-  condition  was  not  regarded  as  In- 
ton   Trust  &   Safe   Deposit   Co.   v.  dicating    a     purpose     to     restrain 
Armstrong,   70   N,   J.    Eq.    572,    62  marriage. 
Atl.  456;     In  re  Tlolbrook's  Estate,  CI.     3  Jarman,  Wills,  893. 
213  Pa.  93,  2  L.  R.  A.  (N.  S.)  545, 
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Of  such  a  character  is  a  condition  that  the  tenant  of 
the  estate  shall  not  take  the  profits  of  the  land,''-  or 
that  he  shall  lease  it  at  a  named  rent,*'^  as  is  a  condition 
prohibiting  a  tenant  in  fee  simple  or  fee  tail  from  alien- 
ing the  land,^"'  or  the  widow  of  such  a  tenant  from 
claiming  dower.^-^  And  the  tendency  is  adverse  to  the 
support  of  conditions  which  are  merely  the  result  of 
caprice,  and  are  not  calculated  to  benefit  any  individual 
or  the  community  generally.*''' 

The  courts  have  usually  regarded  as  valid  and 
enforcible  a  condition  restrictive  of  the  mode  of  utili- 
zation of  the  land  conveyed  or  devised,  a  condition, 
for  instance,  which  gives  in  effect  a  right  of  reentry 
in  case  the  property  is  used,"'^  or  ceases  to  be  used,  for 


62.  Co.  Litt.  206b;  Sheppard's 
Touchstone  131,  132;  Moor  v.  Sa- 
vill,  2  Leon  132;  Compare  Pav- 
kovich  V.  Southern  "°ac.  R.  Co., 
150  Cal.  39,  87  Pac.  1097. 

63.  Attorney  General  v.  Cather- 
ine Hall,  Jac.  395;  Attorney  Gen- 
eral V.  Greenhill,  a3  Beav.   193. 

64.  Gray,  Restraints,  Alien. 
Prop.  §§  19,  23.  77.  See,  on  the 
question  of  conditions  and  stipu- 
lations involving  restraints  on  the 
alienation  of  property,  post  §  592. 

65.  Perkins,  Conveyancing,  § 
731;     2  Jarman,  Wills,  854. 

66.  In  Mitchell  v.  Leavitt,  30 
Conn.  587,  it  is  said  that  "a  re- 
striction on  the  use  of  real  es- 
tate, where  it  does  not  appear  that 
either  some  individual  or  the  pub- 
lic would  be  benefited  by  it,  would 
be  contrary  to  public  policy  and 
void."  In  Michigan,  Minnesota 
and  Wisconsin  it  is  provided  by 
statute  that  conditions  annexed  to 
a  grant  or  conveyance  which  are 
merely  nominal,  and  evince  no  in- 


tention of  actual  or  substantial 
benefit  to  those  in  whose  favor 
they  are  to  be  performed,  may  be 
wholly  disregarded.  How.  Ann. 
St.  Mich.  3912,  |  10668;  Gen.  St. 
Minn.  1913,  §  6695;  Wis.  St.  1913, 
§  2070.  See  Barrie  v.  Smith,  47 
Mich.  130,  10  N.  W.  168;  John- 
son V.  Warren,  74  Mich.  491,  42 
N.  W.  74;  Sioux  City  &  St.  P.  R. 
Co.  V.  Singer,  49  Minn.  301,  15  L. 
R.  A.  751,  32  Am.  St.  Rep.  554,  51 
N.  W.  905;  Pepin  Co.  v.  Prindle, 
61  Wis.  301,  21  N.  W.  254. 

A  condition  that  windows  shall 
not  be  put  in  one  wall  of  a  house 
is  valid;  while  a  condition  that 
there  shall  be  no  windows  in  the 
house,  or  no  passage  in  or  out, 
would,  it  has  been  said,  be  in- 
valid. Gray  v.  Blanchard,  8  Pick. 
(Mass.)  284. 

67.  Southard  v.  Central  R.  Co. 
of  New  Jersey,  26  N.  J.  L.  13; 
Seeck  v.  Jakel,  71  Ore.  35,  L.  R. 
A.  1915A,  679,  141  Pac.  11. 
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a  particular  kind  of  business/'^  or  for  public"*  or  rehg- 
ious  purposes.'"  A  condition  as  to  the  size,  character  or 
location  of  the  structure  to  be  elected  on  the  laud  lias 
also  been  held  to  be  valid.'^ 

A  condition  providing  that  intoxicating  liquor  shall 
not  be  sold  on  the  land  conveyed,  or  shall  be  sold  only 
to  a  limited  extent,  has  been  upheld  in  a  considerable 
number  of  cases.^^      And  a  condition  ]uoviding  tor  the 


68.  Sperry's  Lessee  v.  Pond,  5 
Ohio  387,  24  Am.  Dec.  29G;  Reed 
V.  Hatch,  55  N.  H.  327;  Allen  v. 
Howe,  105  Mass.  241;  Langley  v. 
Chapin,  134  Mass.  82;  See  Sher- 
man V.  Town  of  Jefferson,  274  111. 
294,  113   N.  E.  624. 

69.  Pepin  County  v.  Prindle,  61 
Wis.  301.  21  N.  W.  254;  May  v. 
City  of  Boston,  158  Mass.  21,  32 
N.  E.  902. 

70.  Wilcoxon  v.  Harrison,  3.2 
Ga.  480;     Grissom  v.  Hill,  17  Ark. 

483. 

71.  Adams  v.  Valentine,  33  Fed. 
1;  Firth  v.  Marovich,  160  Cal. 
257,  Ann.  Cas.  1912D  1190,  116 
Pac.  729;  Hoyt  v.  Ketcham,  54 
Conn.  60,  5  Atl.  606;  Wakefield 
V.  Van  Tassell,  202  111.  41,  65  L. 
R.  A.  511,  95  Am.  St.  Rep.  207,  66 
N.  E.  830,  writ  of  error  dismissed 
192  U.  S.  601,  48  L.  Ed.  583 
(mem.  dec);  Gibert  v.  Peteler. 
38  N.  Y.  165,  97  Am.  Dec.  785; 
Duester  v.  Alvin,  74  Ore.  544,  145 
Pac.  660;  McKissick  v.  Pickle,  16 
Pa.  St.  140.  But  see  Klasener  v. 
Robinson,  30  Ky.  L.  Rep.  1032,  100 
S.  W.  255. 

72.  Cowell  V.  Colorado  Springs 
Co.,  100  U.  S.  55,  25  L.  Ed.  547; 
Southern  Pac.  R.  Co.  v.  Blaisdell. 
33    Cal.    App.    239.    164    Pac.    804; 


Collins  Mfg.  Co.  v.  Marcy.  25 
Conn.  242;  Fushu  v.  Dacono  Towb 
Site  Co.,  60  Colo.  315.  Ann.  Cas. 
1917C  108,  153  Pac.  226;  Star 
Brewery  v.  Primas,  163  111.  652.  45 
N.  E.  145,  aff'g  59  IH.  App.  581; 
O'Brien  v.  Wetherell,  14  Kan.  616; 
Hatcher  v.  Andrews,  5  Bush.  (Ky.), 
561;  Smith  v.  Barrie.  56  Mich. 
314,  56  Am.  Rep.  391.  22  N.  W. 
816;  Whealkate  Min.  Co.  v.  Mu- 
lari,  152  Mich.  607,  18  L.  R.  A. 
(N.  S.)  147,  116  N.  W.  360;  Sioux 
City  &  S.  P.  R.  Co.  V.  Singer,  49 
Minn.  301.  15  L.  R.  A.  751,  32  Am. 
St.  Rep.  554,  51  N.  W.  905; 
Plumb  V.  Tubbs,  41  N.  Y.  442. 

In  Chippewa  Lumber  Co.  v. 
Tremper,  75  Mich.  36,  4  L.  R.  A. 
373,  13  Am.  St.  Rep.  420,  42  N. 
W.  532,  such  a  condition  was  re- 
garded as  invalid  when  inserted 
for  the  purpose  of  aiding  in  the 
establishment  of  a  local  monopo- 
ly, and  this  decision  was  followed 
in  Burden  v.  Grandi,  152  Cal.  376. 
14  L.  R.  A.  (N.  S.)  909,  12.-j  Am. 
St.  Rep.  61,  92  Pac.  1022.  But  in 
a  later  Michigan  decision  (Wheel- 
kate  Min.  Co.  v.  Mularl.  152  Mich. 
607,  18  L.  R.  A.  (N.  S.)  147.  116 
N.  W.  360)  the  earlier  decision 
was  placed  on  a  different  ground. 
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improvement  of  the  land  in  a  particular  manner  appears 
to  be  valid." 

Conditions  requiring  the  grantee  or  devisee  of 
property  to  live  thereon  are  usually  regarded  as  valid.'^* 

§  82.    What  constitutes  breach (a)   Substantial 

performance  sufficient.  A  substantial  performance  or 
satisfaction  of  a  condition  is,  generally  speaking,  suffi- 
cient.^^ This  principle  appears  to  be  practically  the  same 
as  that  previously  stated,  to  the  effect  that  a  condition 
will  be  strictly  construed  in  favor  of  vesting  and  against 
divesting;  and,  on  this  principle,  a  condition  that  a 
building  on  the  land  shall  be  used  for  a  certain  purpose 
has  been  decided  not  to  be  broken  by  its  occasional  use 


A  condition  that  no  beer  be 
sold  on  the  premises  except  that 
made  by  a  certain  brewery  was 
held  to  be  invalid  as  in  restraint 
of  trade  in  Ruhland  v.  King,  154 
Wis.  545,  143  N.  W.  681.  That  a 
covenant  of  that  character  is  val- 
id, see  Wilson  v.  Hart,  L.  R.  1  Ch. 
463;  Celli  &  Del  Papa  v.  Galves- 
ton Brewing  Co.,  —  Tex.  Civ.  App. 
— ,  186   S.  W.  278. 

73.  Langley  v.  Chapin,  134 
Mass.  82;  Hammond  v.  Port 
Royal  &  A.  Ry.  Co.,  15  S.  C.  10. 
See  citations  ante,  note  70. 

74.  2  Jarman,  Wills,  500;  Lew- 
is V.  Lewis,  76  Conn.  586,  57  Atl. 
735;  Harrison  v.  Harrinson, 
105  Ga.  517,  70  Am.  St.  Rep. 
60,  31  S.  E.  455;  Lindsey  v. 
Lindsey,  45  Ind.  552;  Marston 
V.  Marston,  47  Me.  495;  Hart 
V.  Chesley,  18  N.  H.  373;  Cas- 
per V.  Walker,  33  N.  J.  Eq.  35, 
note;  Haynie  v.  Bennett,  22  S. 
D.  65,  115  N.  W.  515;  Harrison 
V.  Foote,  9  Tex.  Civ.  App.  576,  30 
S.  W.  838;  Dunne  v.  Dunne,  7 
D.  M.  &  G.  207;     Re  Moir,  25  Ch. 


Div.  605.  Contra,  Pardue  v.  Giv- 
ens,  54  N.  C.  306. 

A  condition  requiring  the  dev- 
isee to  live  in  a  particular  town 
has  been  held  to  be  invalid  as  be- 
ing merely  the  result  of  caprice 
(Newkerk  v.  Newkerk,  2  Caines 
[N.  Y.]  345).  And  a  similar  de- 
cision has  been  made  when  com- 
pliance with  the  condition  in- 
volved a  probable  separation  of 
husband  and  wife  (Wilkinson  v. 
Wilkinson,  L.  R.  12  Eq.  604).  But 
that  a  devise  may  be  conditioned 
on  the  devisee's  residence  in  the 
county,  see  Reeves  v.  Craig,  60 
N.  C.  208,  209. 

75.  1  Sharswood  &  B.  Lead. 
Cas.  Real  Prop.  138;  Rose  v.  Haw- 
ley,  118  N.  Y.  502,  23  N.  E.  904; 
Wilson  V.  Gait,  18  111.  431;  Mor- 
rill V.  Wabash,  St.  L.  &  P.  Ry. 
Co.,  96  Mo.  174;  Irvine  v.  Irvine, 
12  Ky.  L.  Rep.  827,  15  S.  W.  511. 
A  merely  colorable  performance 
is  insufficient.  Ritchie  v.  Kansas, 
N.  &  D.  Ry.  Co.,  55  Kan.  36,  39  Pac. 
718;  Hickox  v.  Chicago  &  C.  S. 
Ry.  Co.,  78  Mich.  615,  44  N.  W. 
143. 
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for  anoilier  pnrpose.'^^  The  coiulition  may  be  performed 
by  any  ])erson  who  is  interested  in  the  property  sub- 
ject to  tlie  condition,  unless,  presuma])ly,  this  is  for- 
bidden by  the  tenns  of  tlie  condition. '^'^ 

There  are  occasional  decisions  to  the  effect  that  a 
condition  as  to  the  mode  of  using  the  land,  or  as  to  the 
maintenance  of  some  institution  or  establishment  there- 
on, is  not  broken  unless  the  failure  in  this  regard  is 
wilful  as  well  as  substantial^^ 

As  before  stated,'^''  the  question  whether  the  occur- 
rence of  a  particular  state  of  facts,  which  renders  it 
difficult  or  even  impossible  to  perform  the  condition, 
or  exceedingly  disadvantageous  to  tlo  so,  relieves  the 
grantee  or  devisee  from  performance,  is  properly  a 
question  of  the  construction  of  the  language  by  which 
the  condition  is  created.^^ 

(b)     Time   of  performance.     It   is   sometimes 

stated  that  the  grantee  has  his  whole  lifetime  for  the 
performance  of  a  condition,  when  no  time  is  named,^^ 
and  sometimes  that  the  condition  must  be  performed 
within  a  reasonable  time.^^    The  sensible  rule  seems  to 

76.  Broadway  v.  State,  8  78.  Bonniwell  v.  Madison,  107 
Blackf.  (Ind.)  290;  French  v.  Iowa,  85,  77  N.  W.  530;  Rose  v. 
Inhabitants  of  Quincy,  3  Allen  Hawley,  141  N.  Y.  366,  36  N.  E. 
(Mass.)  9;  Chapin  v.  School  Dis-  335;  Fowler  v.  Coates,  201  N. 
trict  No.  Two,,  35  N.  H.  445;  Mc-  Y.  257,  94  N.  E.  997;  Central 
Kelway  v.  Seymour,  29  N.  J.  L.  Christian  Church  v.  Lennon,  59 
321;     McKissick  v.  Pickle,  16  Pa.  Wash.   425,   109   Pac.   1027. 

St.  140.     see  Osgood  v.  Abbott,  58  79.     Ante  §  81(b)  . 

Me.  73;      Rowe  v.  City  of  Minne-  80.     See   Fowler   v.   Coates,   201 

apolis,  49  Minn.  148.  51  N.  W,  907;  N.  Y.  257,  94  N.  E.  997;     Reed  v. 

Mills  V.   Evansville   Seminary,   58  Hatch,  55  N.  H.  327;      Haynie  v. 

Wis.  135,  15  N.  W.  133.  Bennett,   22    S.   D.    65,   115   N.   W. 

77.  Marks    v.    Marks,    10    Mod.  515. 

419;       Vermont     v.     Society     for  81.     Finlay  v.  King's  Lessee,   3 

Propagation    of    Gospel,    2    Paine,  Pet.  (U.  S.)  346,  374,  7  L.  Ed.  701. 

545,  Fed.  Cas.  No.  16,920;     Wilson  82.     Rowell    v.    Jewett,    69    Me. 

V.  Wilson,  38  Me.   18;     Louisville  293;        Hayden  v.   Inliabitants  of 

&  N.  R.  Co.  V.  Covington,  2  Bush.  Stoughton,    5    Pick.    (Mass.)    528; 

(Ky.)    526.  Ross  v.  Trcmain,  2  Mete.   (Mass.) 
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be  that  a.  grantee  of  land  on  condition  subsequent  has 
his  whole  lifetime  for  performance,  except  when  a  ]tr()nipt 
performance  is  necessary  to  give  to  the  grantor  or  other 
beneficiary  the  whole  benefit  contem])lated  to  be  secured 
to  him,  or  where  its  immediate  fruition  formed  his  mo- 
tive for  entering  into  the  agreement,  in  which  case  a 
reasonable  time  only  is  alloM^ed.''" 

A  condition  precedent  likewise  must  usually  be  per- 
formed within  a  ''reasonable  time,"^*  but  sometimes  the 
time  of  performance  may,  it  seems,  be  entirely  at  thtt 
will  of  the  grantee,  since  he  himself  is  the  chief  loser  by 
nonperformance.^^ 

(c)   Previous  demand  for  performance.    Where 

the  performance  of  a  condition  in  any  way  dejjends  on 
the  pleasure  of  the  person  entitled  to  performance,  as 
regards  the  manner  or  time  of  performance,  or  as  to 
whether  it  shall  be  done  at  all,  he  nmst  request  jjer- 
formanee  of  the  condition  in  order  to  be  able  to  claim  a 
forfeiture,  but  otherwise  no  demand  for  performance 
is  ordinarily  regarded  as  necessary.*"*^ 

495;      Allen    v.    Howe,    105    Mass.  1  Sharswood  &  B.  Lead.  Cas.  Real 

241;        T'rustees  of   Union  College  Prop.   140.     This  seems  to  be  the 

V.  New  York,  173  N.  Y.  38,  93  Am.  gist  of  Lord  Coke's  statement.  Co. 

St.  Rep.  569,  65  N.  E.  853;    Law-  Litt.  208b. 

rey  v.  Hanna,  59  Ore.  60,  115  Pac.  84.     Drew  v.  Wakefield,  54   Me. 

975;       Pierce    v.    Brown    Univer-  291;      Ward   v.   Patterson,   46   Pa. 

sity,    21    R.    L    392,    43    Atl.    878;  St.  372. 

Adams  v.  Ore    Knob  Copper  Co..  7  85.     8ee  Hayden  v.  Inhabitants 

Fed.  634,  4  Hughes  589.     That  de-  of  Stoughton,  5  Pick.  (Mass.)  528; 

lay    in    performance    was    excused  Page  v.  Whidden,  59  N.  H.  507. 

by  the  fact  of  war,  see  Vicksburg  86.     1     Smith,    Lead.    Cas.    8th 

&  M.  R.  Co.  V.  Ragsdale,  54  Miss.  Am.    Ed.   132;      Whitton  v.    Whit- 

200.  ton,    38    N.    H.    127,    75    Am.    Dec. 

As    to    the   lapse    of   reasonable  163,  citing  Comyn,  Dig.  'Pleader," 

time,  as  starting   the   running   of  C,  69;     Royal  v.  Aultnian  &  Tay- 

the  limitation   statute,  see  Union  lor  Co.,   116   Ind.   424,  2  L.  R.  A. 

Pacific  Ry.  Co.  v.  Cook,  39  C.  C.  526,  19  N.  E.  202;      Georgia  Rail- 

A.  86,  98  Fed.  281.  road  &  Banking  Co.  v.  City  of  Ma- 

83.     Hamilton  v.  Elliott,  5  Serg.  con,  86  Ga.  585,  13  S.  E.  21.    And 

&  R.    (Pa.)    375,   per   Gibson,   J.;  see    Boweu    v     Bowen,    18    Conn 
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AVlien,  as  is  fnMHicully  tlic  case,  ilic  iu)ii|>ayin('iit 
of  rent  is  made  a  .uroinid  I'or  the  rorfciturc  of  an  cslalo. 
as  for  a  breacli  of  condition  snlisoiincnt,  tliore  iuv,  by  tlu^ 
common  law,  certain  reciuirements  as  to  tiie  makini;'  ot 
a  demand  for  the  rent  as  a  i)rero(|nisite  to  the  enforce- 
ment of  the  forfeiture.  A  demand  must  be  ma(h'  on 
the  day  on  which  the  rent  falls  due,^'  and  it  must  be  at 
a  convenient  hour  on  such  day,  before  sunset.^"^  The 
demand  must,  moreover,  be  made  at  the  place  named 
for  the  payment  of  rent'''*  or  if  no  such  place,  upon  the 


535;  Ellis  v.  Elkhart  Car  Works 
Co.,  97  Ind.  247;  Rowell  v.  Jew- 
ett,  69  Me.  293;  Irvine  v.  Ir- 
vine, 12  Ky.  L.  Rep.  827,  15  S.  W. 
511  (condition  precedent).  But 
that  a  demand  is  necessary,  see 
Donnelly  v.  Eastes,  94  Wis.  390, 
69  N.  W.  157.  See,  also,  Bonni- 
well  v.  Madison,  107  Iowa  85,  77 
N.  W.  530;  Hurto  v.  Grant,  90 
Iowa,  414,  57  N.  W.  899;  Kamp- 
man  v.  Kampman,  98  Ark.  328,  135 
S.  W.  905;  Bowman  v.  Foot,  29 
Conn.  341;  Merifield  v.  Cobleigh, 
4  Cush.  (Mass.)  182;  Risley  v. 
McNiece,  71  Ind.  434;  Buckmas- 
ter  V  Needham,  22  Vt.  617.  That 
a  legatee  absent  from  the  country 
must  make  a  demand  on  one  to 
whom  land  was  devised  on  condi- 
tion that  he  pay  the  legacy,  see 
Bradstreet  v.  Clark,  21  Pick. 
(Mass.)   389. 

As  to  a  demand  for  compliance 
with  a  condition  for  payment  of 
taxes,  see  2  Tiffany.  Landlord  & 
Ten.  §  194e(2),  and  Bacon  v.  Park, 
19  Utah  246,  57  Pac.  28;  Hough- 
ton v.  Cook,  91  Vt.  197,  100  Atl. 
115. 

87.  Forster  v  Wandlass,  7  Term 
R.    117;       Bowman    v.    Foot,    29 


Conn.  331;  Chapman  v.  Harney, 
100  Mass.  353;  Questen  v.  Mor- 
gan, 34  N.  H.  400;  Godwin  v. 
Harris,  71  Neb.  59,  8  Ann.  Cas. 
579,  98  N.  W.  439;  McCormick  v. 
Connell,  6  Scrg.  &  R.  (Pa.)   151. 

But  if  the  lease  provides  for  re- 
entry only  if  the  rent  remains  un- 
paid a  certain  number  of  days,  the 
demand  must  be  made  on  the  last 
of  those  days.  Acocks  v.  Phillips, 
5  Hurl.  &  N.  183;  Camp  v.  Scott, 
47  Conn.  366;  Van  Rensselaer  v. 
Jewett,  2  N.  Y.  141;  Johnston  v. 
Hargrove,  81  Va.   118. 

88.  Duppa  V.  Mayo,  1  Saund. 
287;  Prout  v.  Roby,  15  Wall.  (U. 
S.)  471,  21  L.  Ed.  58;  Woodward 
V.  Cone,  73  111.  241;  Jenkins  v. 
.Jenkins.  63  Ind.  415,  30  Am.  Rep. 
229;  Matthews  v.  Crofford,  129 
Tenn.  541,  167  S.  W.  695;  John- 
ston V.  Hargrove,  81  Va.  118. 

89.  Buskin  v.  Edwards,  Cro. 
Eliz.  415;  Gage  v.  Bates,  40  Cal. 
384;  Bacon  v.  Western  Furni- 
ture Co.,  53  Ind.  229;  Van  Rens- 
selaer V.  Jewett,  2  N.  Y.  141; 
Bergdoll  v.  A.  G.  Spalding  &  Bros., 
234  Pa.  588.  Ann.  Cas.  1913C  1197. 
83  Atl.  427;  Willard  v.  Benton, 
57  Vt.  286. 
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premises,  at  the  most  notorious  place  thereon,^®  and 
must  he  for  a  sum  neither  greater  nor  less  than  the 
amount  then  due.^^  The  requirement  of  a  demand  has, 
however,  heen  dispensed  with  by  statute  in  England 
and  some  states  in  this  country,^^  ^^i^  j^  jg  ^qI  necessary 
when  the  recovery  of  possession  by  the  landlord  is  based, 
not  on  an  express  condition  in  the  lease,  but  on  a  statu- 
tory right  to  recover  possession  on  nonpayment  of  rent, 
unless,  of  course,  the  statute  requires  a  demand.^^ 
The  requirement  may  be  dispensed  with  by  a  special 
stipulation  to  that  effect.''^ 

(d)    Ignorance  of  condition.     Intimately  con- 


nected with  the  question  of  the  necessity  of  a  demand 
for  performance  is  the  question  whether  nonperformance 
is  justified  by  ignorance  of  the  condition.  The  cases  are 
to  the  effect  that  in  the  case  of  a  condition  subsequent®^ 
and   perhaps   of   a   condition    precedent,*^^   the    lack    of 


90.  Connor  v.  Bradley,  1  How. 
(U.  S.)  211,  217,  1  L.  Ed.  105; 
McGlynn  v.  Moore,  25  Cal.  384; 
Jenkins  v.  Jenkins,  63  Ind.  415, 
30  Am.  Rep.  229;  Van  Rensselaer 
V.  Jewett,  2  N.  Y.  141,  51  Am.  Dec. 
275;  Indian  Land  &  Trust  Co.  v. 
Clement,  22  Okla.  40,  109  Pac. 
1089;  Rea  v.  Eagle  Transfer  Co., 
201  Pa.  273,  88  Am.  St.  Rep.  809, 
50  Atl.  764;  Johnston  v.  Har- 
grove,   81    Va.    118. 

91.  Wheeldon  v.  Paul,  3  Car. 
&  P.  613;  Connor  v.  Bradley,  1 
How.  (U.  S.)  211,  217,  1  L.  Ed. 
105;  McCormick  v.  Conn  ell,  6 
Serg.  &  R.  (  ^a.)  151;  and  see 
cases   in   preceding  notes. 

92.  See  2  Tiffany,  Landlord  & 
Ten.  §  194f(2). 

93.  Woods  V.  Soucy,  166  111. 
407,  47  X.  E.  67;  Union  Scale  Co. 
V.  Iowa  Machinery  &  Supply  Co., 
136    lov/a   171,    125    Am.    St.   Rep. 


250,  113  N.  W.  762;  Kimball  v. 
Rowland,  6  Gray  (Mass.)  224; 
Gibbens  v.  Thompson,  21  Minn. 
398;  Dakota  Hot  Springs  Co.  v. 
Young,  9  S.  D.  5  77,  70  N.  W.  842; 
Horan  v.  Thoma>.  60  Vt.  325,  13 
Atl.  567. 

94.  Goodright  v.  Cator,  2  Doug. 
477;  Lewis  v.  Hughes,  12  Colo. 
208,  12  Pac.  621;  Eichart  v.  Bar- 
gas,  12  B.  Mon.  (Ky.)  462;  Fifty 
Associates  v.  Howland,  5  Cush. 
(Mass.)  214;  Shanfelter  v.  Hor- 
ner, 81  Md.  621,  32  Atl.  184;  Pen- 
dill  V.  Union  INIin.  Co.,  64  Mich. 
172.  31  N.  W.  100. 

95.  Porter  v.  Fry,  1  Vent.  199; 
Doe  d.  Kenrick  v.  Beauclerk,  11 
East  657;  Taylor  v.  Crisp,  8  Ad. 
&  El.  779;  Astley  v.  Essex,  L. 
R.  18  Eq.  290;  Shackelford  v. 
Hall,  19  111.  212. 

96.  Brennan  v.  Brennan,  185 
Mass.   560,  102  Am.  St.  Rep.   36S, 
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notice  of  tlie  condition  is  no  excuse  for  its  l)i-oncli,  exce]>t 
vrhon  there  is  a  gift  by  will  to  an  licir  of  testator,  sub- 
ject to  a  condition,  in  which  case,  the  heir  having-  a 
right  by  descent  indejxMidently  of  the  devise,  it  cannot 
be  presumed,  from  his  entry  .on  the  land,  that  he  had 
notice  of  the  devise  and  of  the  condition  attached 
thereto. 

§  83.  Waiver  of  condition.  Comi^liance  with  a  con- 
dition subsequent  may  he  waived,  in  whole  or  in  part, 
by  the  person  entitled  to  the  benefit  of  the  condition, 
or,  as  it  may  be  otherwise  expressed,^^^  a  license  may  be 
given  dispensing  with  the  condition,  or  the  condition 
may  be  released.^^ 

It  has  been  said  that  a  parol  assent  to  the  doing  of 
an  act  wliicli  constitutes  a  breach  of  condition  does  not 
involve  a  waiver,^" ^  and  it  appears  reasonable  to  suppose 
that,  by  the  older  law,  a  release,  that  is,  an  instrument 
under  seal,  was  necessary  for  this  purpose.'^^*^    But  with 


71  N.  E.  80.  See  Fisher  v.  Fisher, 
80  Neb.  145,  113  N.  W.  1004;  Mer- 
riU  V.  Wisconsin  Female  College, 
74  Wis.  415,  43  N.  W.  104. 

96a.  TTie  use  of  the  expressions 
"waive"  and  "waiver"  in  this  con- 
nection, as  in  others,  has  been 
most  vigorously  and  effectively 
criticized  by  Mr.  John  S.  Ewart 
in  his  recent  work,  "Waiver  Dis- 
tributed." It  is  frequently  diffi- 
cult, however,  to  find  any  satis- 
factory substitutes. 

97.  Petro  v.  Cassiday,  13  Ind. 
289;  Moses  v.  Loomis,  150  111. 
392,  47  Am.  St.  Rep.  194,  40  N.  E. 
952;  Hurto  v.  Grant,  90  Iowa, 
414,  57  N.  W.  899;  Proprietors 
of  Brattle  Square  Church  v. 
Grant,  3  Gray  (Mass.)  142,  148; 
Vicksburg  &  M.  R.  Co.  v.  Rags- 
dale,  54  Miss.  200;  Alexander  v. 
Alexander,  156  Mo.  413;     Birdsall 


V.  Grant,  37  App.  Div.  (N.  Y.) 
348;  Steiner  v.  Marks,  172  ?a. 
400,  33  Atl.  695;  Hukill  v.  Myers, 
36  W.  Va.  639,  15   S.  E.   151. 

A  condition  subsequent  is  to  be 
regarded  as  extinguished,  if  the 
person  whose  estate  is  subject 
thereto  is  the  person  who  would 
be  entitled  to  enforce  it.  New- 
kerk  v.  Newkerk,  2  Caines  (N. 
Y.)  345;  Madigan  v.  Burns,  C7 
N.  H.  319,  29  Atl.  454. 

97a.  Carbon  Block  Coal  Co.  v. 
Murphy,  101  Ind.  115;  Jackson 
V.  Crysler,  1  Johns.  Cas.  (N.  Y.) 
125. 

97b.  That  a  release  under  seal 
has  always  been  a  proper  mode 
of  discharging  a  condition  subse- 
quent, see  Perkins,  Conveyancing, 
§  764,  823:  Sheppard's  Touch- 
stone, 158,  332. 
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the  modern  development  of  the  doctrine  of  estoppel  in 
pais,  it  appears  to  be  beyond  question  that  if  the  per- 
son entitled  to  the  benefit  of  the  condition,  by  his  in- 
dication of  an  intention  not  to  assert  a  forfeiture  on 
account  of  a  breach  of  tlie  condition,  however  this 
intention  may  be  indicated,  induces  a  breach  by  the 
owner  of  the  estate  subject  thereto,  he  cannot  thereafter 
assert  a  right  of  forfeiture  on  account  of  such  breach. 

It  is  accordingly  well  recognized  tliat  a  waiver  of 
the  condition,  or  license  to  do  an  act  in  breach  thereof, 
may  be  implied  from  acts  without  words ;^'^  and  an 
application  of  a  like  princi]ile  appears  to  be  involved 
in  decisions  that  advantage  of  a  breach  cannot  be 
taken  advantage  of  by  one  who  has  rendered  compliance 
with  the  condition  impossible,^'^  or  who  has  participated 
in  the  breachj  But  a  mere  silent  acquiescence  in  the  do- 
ing of  an  act  involving  a  breach  of  the  condition  is  not 
sufficient  to  show  a  waiver  of  the  condition,  so  as  to  pre- 
clude the  assertion  of  a  right  of  forfeiture  by  reason 
of  such  act.2 

The  waiver  of  a  condition  subsequent  need  not 
necessarily  be  by  tlie  person  entitled  to  enforce  a  for- 

98.  Randol  v.  Scott,  110  Cal.  St.  Rep.  951,  64  Atl.  1116;  Jones 
590,  42  Pac.  976  (.sem/jie) ;  Moses  v.  Chesapeake,  & '  O.  R.  Co.,  14 
V.  Loomis,  1'j6  IU.  392,  47  Am.  St.  W.  Va.  514;  Co.  Litt.  206b;  Shep- 
Rep.  194,  40  N.  E.  952;  Chippewa  pard's  Touchstone,  146. 
Lumber  Co.  v.  Tremper,  75  Mich.  1.  Lewis  v.  Lewis,  74  Conn. 
36,  4  L.  R.  A.  373,  13  Am.  St.  Rep.  630,  92  Am.  St.  Rep.  240,  51  Atl. 
420,  42  N.  W.  532;  Johnson  v.  854;  First  Presbyterian  Church 
Douglas,  73  Mo.  168;  Thropp  v.  of  Beaufort  v.  El'.iot,  65  S.  C.  251, 
Field,  26  N.  J.  Eq.  82;  Huntley  43  S.  E.  674;  Elkhart  Car-Works 
V.  McBrayer,  172  N.  C.  642,  90  S.  Co.  v.  Ellis,  113  Ind.  215,  15  N. 
E.  754;      Sharon  Iron  Co.  v.  City  E.  249. 

of   Erie,   41   Pa.   341,    342;  Steiner  2.     Perry  v.  Davis,  3  C.  B.   (N. 

V.  Marks,  172  Pa.  St.  400,  33  Atl.  S.)    769;      Gray    v.    Blanchard,    8 

695;    Hukill  v.   Myers,   36  W.   Va.  Pick.     (Mass.)    284;      Jackson    v. 

639,  15  S.  E.  151.  Crysler,  1  Johns.  Cas.  (N.  Y.)  125; 

99.  Elkhart  Car-Works  Co.  v.  Trustees  of  Union  College  v.  New 
EUis,  113  Ind.  215,  15  N.  E.  249;  York,  173  N.  Y.  38,  93  Am.  St. 
Lamb  v.  Miller,  18  Pa.  448;     Ord-  Rep.  569,  65  N.  E.  853. 

way  V.  Farrow,  79  Vt.  192,  118  Am. 
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feiture  for  breach,  tlial  is,  llic  ori.^iiial  ,<;raiii()r,  or  ilio 
successor  in  interest  of  tlie  ^raiiior  or  testator,  ])ut  it 
may  be  by  a  tliird  person  for  wliose  benefit  the  con- 
dition is  imposed.-'^  For  instance,  if  there  is  a  condi- 
tion calling  for  the  sui)i)ort  of  a  third  ])ersoji,  there  is 
no  right  of  forfeiture  for  breach  if  such  person  ab- 
solutely  refuses  to  accept  support.^ 

An  election  not  to  take  advantage  of  a  breach  \vlii<-li 
has  occurred'*  does  not  affect  one's  right  to  take  ad 
vantage  of  a  subsequent  breach;^  and  accordingly,  umra 
silent  acquiescence  in  the  breach  of  a  condition  will 
not  ordinarily  imply  a  license  for  a  subseciuent  bniach/' 
Nor  can  such  waiver  affect  the  question  of  what  will 


2a.  Tanner  v.  Van  Bibber,  2 
Duvall  (Ky.)  550;  Huntley  v.  Mc- 
Brayer.  172  N.  C.  642,  90  S.  E. 
754.  But  see  RoweU  v.  Jewett,  69 
Me.  293. 

3.  Jones  v.  Bramblet,  2  111.  276; 
Rush  V.  Rush,  40  Ind.  83;  Clark 
V.  Barton,  51  Ind.  165;  Alexan- 
der V.  Alexander,  156  Mo.  413,  57 
S.  W.  110;  Turner  v.  Fowler,  10 
Watts.  (?a.)  325;  Bowden  v. 
Walker,  4  Baxt.    (Tenn.)    600. 

4.  Post  §  84. 

5.  Doe  d.  Ambler  v.  Wood- 
bridge,  9  Barn.  &  C.  376;  Doe  d. 
Flower  v.  Peck,  1  Barn.  &  Adol. 
428;  Jones  v.  Durrer,  96  Cal.  95, 
30  Pac.  1027;  Ritchie  v.  Kan- 
sas, N.  &  D.  Ry.  Co.,  55  Kan.  36, 
39  Pac.  718;  Crocker  v.  Old 
South  Society,  106  Mass.  489; 
Alexander  v.  Hodges,  41  Mich. 
691;  3  N.  W.  187;  Farwell  v. 
Easton,  63  Mo.  446;  Gillis  v. 
Bailey,  21  N.  H.  149;  Bleecker 
V.  Smith,  13  Wend.  (N.  Y.)  530, 
F3S;  Ireland  v.  Nichols,  46  N.  Y. 
413;  Farr  v.  Kenyon,  20  R.  I. 
376,  39  L.  R.  A.  773,  39  Atl.  241; 


McKildoe's  Ex'r  v.  Darracott,  13 
Grat.  (Va  )  278.  But  see  Sharon 
Iron  Co.  V.  Erie,  41  Pa.  341. 

6.  Boscawen  v.  Bliss,  4  Taunt. 
735;  Adams  v.  Ore  Knob  Copper 
So.,  7  Fed.  634;  Hepp  Wall  Paper 
&  Mercantile  Co.  v.  Deahl,  53  Colo. 
274,  125  Pac.  491;  Fort  Orange 
Barbering  Co.  v.  New  Haven  Ho- 
tel Co.,  92  Conn.  144,  101  Atl.  505; 
Scaver  v.  Coburn,  10  Cush.  (Mass.) 
324;  Douglas  v.  Herms,  53  Minn. 
204,  54  N.  W.  1112;  Zotalis  v. 
Cannellos,  138  Minn.  179,  164  N. 
W.  807;  O'Connor  v.  Timmer- 
niann,  85  Neb.  422,  24  L.  R.  A. 
(N.  S.)  1063,  133  Am.  St.  Rep. 
668,  123  N.  W.  443;  Bleecker  v. 
Smith,  13  Wend.  (N.  Y.)  530; 
Johnson  v.  Scaborg,  69  Ore.  27, 
137  Pac.  191;  Farr  v.  Kenyon,  20 
R.   I.  376,   39  Atl.   241. 

But  see,  apparently  contra. 
Little  Rock  Granite  Co.  v.  Shall, 
59  Ark.  405,  27  S.  W.  562,  27  L. 
R.  A.  190,  43  Am.  St.  Rep.  38; 
German-American  Sav.  Bank  v. 
Gollmer.  155  Cal.  683,  24  L.  R. 
A.    (N.    S.)    1066,    102    Pac.    932; 
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constitute   a   subsequent   breach,   as   by   extending   the 
time  for  performance   of  tlie   condition^ 

There  are  dicta  to  the  effect  that  a  condition  prece- 
dent may  be  waived,^  as  well  as  a  condition  subsequent. 
This,  however,  appears  open  to  question.  The  waiver 
of  such  a  condition  involves  an  attempt  to  create,  in- 
stead of  a  possibility  of  an  estate  to  commence  in  futuro, 
an  actual  estate  commencing  immediately,  an  entirely 
different  interest,  and  one  cannot,  in  other  than  ex- 
ceptional cases,  create  an  estate  in  land  orally,  or,  it 
would  seem,  even  in  writing,  by  words  of  waiver  only.^^ 
In  so  far  as  it  may  have  been  considered  in  any  case^*^* 
that  by  reason  of  the  action  of  the  grantor  or  testator's 
heir  in  discouraging  the  performance  of  the  condition 
precedent  or  in  rendering  it  impossible,  the  grantee  or 
devisee  was  justified  in  asserting  an  estate  in  the  land 
commencing  immediately  in  interest,  without  reference 
to  the  condition,  the  decision  may,  it  is  conceived,  be 
more  satisfactorily  based  on  the  theory  that  the  devise 
or  conveyance  is  to  be  construed  as  not  intended  to 
interpose  any  condition  precedent  in  that  particular 
contingency,  that  is,  as  involving  an  alternative  devise 
in  that  contingency,  free  from  condition. 

The   rule   in   Dumpor's.   Case.     By  the   "rule 


in  Dumpor's  Case,""  if  the  landlord  gives  a  license  to 

Carpenter  v.  Wilson,   100  Md.   13,  receipt    of    rent,    such    reasonable 

59  Atl.  186;     Murray  v.  Harway,  time  having  elapsed  since  the  re- 

56  N.  Y.  337;     Hanson  v.  Hanson  pair  was  required. 

Hardware  Co.,   23   N.   D.  169,   135  8.     Borst    v.    Simpson,    90    Ala. 

N.  W.  766;     Cogley  v.  Browne,  38  373,  7  So.  814;     Fisher  v.  Fisher, 

Leg.    Int.     (Pa.)     392,     15     Phila.  80    Neb.    145,    113    N.    W.    1004, 

(Pa.)   162.  And   it   was   so  decided   in   Jones 

7.     Baker  v.  Jones,  5  Exch.  498,  v.  Bramblet,  2  111.  276. 

where  it  was  held  that,  though  a  9.     See  Davis  v.  Angel,  4  De  G. 

previous  breach  of  condition  to  re-  F.  &  J.  524;     2  Jarman,  Wills,  893. 

pair  was  waived  by  acceptance  of  10.     Post  §  435. 

rent,   a   forfeiture   might   be    sub-  10a.     Ante  §  81(b),  note  33. 

sequently  enforced  for  nonrepair,  11.     4    Coke,    119b;      1    Smith's 

though  a  reasonable  time  for  such  Leading  Cas.  47(95). 
repairs  had  not  elapsed  since  the 
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tlie  tenant  for  tlie  broaeli  of  a  condition  against  assign- 
ment, or  if  the  condition  be  not  to  assign  without  license, 
and  a  license  is  once  given  to  assign,  the  condition  is 
wholly  destroyed.  This  rule,  based  as  it  is  on  extension  of 
the  technical  theory  of  the  unap])ortionability  of  a  con- 
dition, though  frequently  the  subject  of  criticism^^  j^^s 
been  followed  in  a  few  cases"  and  has  been  referred 
to  as  law  in  otliers.^^  Occasionally  it  appears  to  have 
been  judicially  repudiated,^^  while  sometimes  it  has 
been  regarded  as  applicable  to  other  conditions  as  well 
as  those  against  assignment^®  with  the  exception,  it 
has  been  suggested,  of  those  conditions  which  are  ''con- 
tinuous" in  character,  as  clearly  contemplating  repeated 
acts,  or  failures  to  act,  and  therefore  the  possibility  of 
repeated  breaches.^^  A  mere  waiver  of  the  right  to 
enforce  a  forfeiture  for  a  breach  which  has  occurred 
does  not,  by  the  great  weight  of  authority,  have  any 


12.  See  article  by  Joseph  Wil- 
lard,  Esq.,  in  7  Am.  Law  Rev.  617, 
and  references  therein  and  in  1 
Tiffany,  Landlord  &  Ten.  p.  944. 

13.  Brummell  v.  Macpherson, 
14  Ves.  Jr.  173;  Pennock  v.  Lyons, 
118  Mass.  92;  Murray  v.  Harway, 
56  N.  Y.  337. 

14.  Doe  d.  Boscawen  v.  Bliss,  4 
Taunt.  735,  Gazlay  v.  Williams, 
210  U.  S.  41,  52  L.  Ed.  950;  Wert- 
heimer  v.  Vv'ayne  Circuit  Judge, 
83  Mich.  56,  47  N.  W.  47;  Sharon 
Iron  Co.  V.  Erie,  41  Pa.  St.  341. 

In  Reid  v.  John  F.  Wiessner 
Brewing  Co.,  88  Md.  234,  and,  it 
seems,  in  Siefke  v.  Koch,  31  How. 
Prac.  (N.  Y.)  383;  the  rule  of 
Dumpor's  Case  was  applied  even 
to  a  covenant,  though  "assigns" 
was  not  mentioned.  In  thus  ex- 
tending the  rule  to  covenants,  the 
court    departed    from    the    prece- 


dents both  in  England  and  this 
country.  See  Dakin  &  Bacon  v. 
Williams  &  Seward,  17  Wend.  (N. 
Y.)  447,  22  Wend.  201;  Gannett 
V.  Albree,  103  Mass.  372;  Paul 
V.  Nurse,  8  Barn.  &  C.  486;  2 
Piatt,  Leases  270  et  seq.;  note  in 
12  Harv.  Law  Rev.  273. 

15.  Kew  V.  Trainor,  150  111. 
150,  37  N.  E.  223;  Moss  v.  Chap- 
pell,  126  Ga.  196,  11  L.  R.  A.  (N. 
S.)   398,  54  S.  E.  968. 

16.  Williams,  Real  Prop.  (4th 
Am.  Ed.)  398;  Dakin  v.  Williams, 
17  Wend.  (N.  Y.)  447;  Williams 
v.  Dakin,  22  Wend.  (N.  Y.)  209; 
Sharon  Iron  Co.  v.  City  of  Erie, 
41  Pa.  St.  349.  See,  also,  Gan- 
nett V.  Albree,  103  Mass.   372. 

17.  See  American  notes  to  1 
smith.  Lead.  Cas.  108,  110;  Jones 
V.  Durrer,  96  Cal.  95,  30  Pac.  1027; 
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such  effect  in  destroying  the  condition  as  has,  under 
tlie  rule  referred  to,  a  previous  license  for  a  breach. ^*^ 

It  has  been  said  that  the  only  method  of  avoiding 
the  effect  of  the  rule  in  Dumpor's  case  is  for  the  lessor, 
on  giving  to  the  lessee  a  license  to  assign,  to  create  a 
fresh  provision  for  re-entry  on  any  future  breach  ;^^  and 
that  the  mere  insertion  in  the  license  of  a  provision 
that  the  assignee  shall  hold  subject  to  the  performance 
of  the  covenants  and  conditions  contained  in  the  original 
lease  is  insufficient.^" 

§  84.    Election    against    forfeiture (a)     Effect. 

Not  only  may  a  condition  be  disiiensed  with  as  regards 
a  subsequent  breach,  or  subsequent  breaches,  thereof, 
as  explained  in  the  preceding  section,  but  also,  after 
a  breach  has  occurred,  the  person  entitled  to  assert  a 
forfeiture  on  account  of  such  breach  may  elect  not  to 
do  so,  that  is,  as  it  is  frequently  expressed,  he  may 
waive  the  right  of  forfeiture.-"^ 

It  was  at  one  time  the  law  in  England  that,  in  the 
case  of  a  lease  for  years,  a  provision  that  the  lease 
should  become  "void"  upon  a  default  by  tlie  tenant  in 
the  performance  of  any  particular  stipulation,  had  the 
effect  of  terminating  tlie  tenancy  immediately,  without 
any   action   on   the   part   of  the   landlord,^^    the   courts 

18.  See  cases  cited  ante,  this  20.  2  Preston,  Conveyancing, 
section,  notes  5,  6;  and  note  in  198.  But  a  contrary  view  is  adopt- 
23  Harv.  Law  Rev.  at  p.  631.  It  ed  in  Ivew  v.  Trainer,  150  111.  150, 
lias  been  said  that  "on  principle,  37  N.  E.  223;  Springer  v.  Chi- 
any  distinction  between  waiver  cago  Real  Estate  Loan  &  Trust 
and  license  in  the  application  of  Co.,  202  111.  17.  60  N.  E.  850. 
the  rule  in  Dumpor's  case  seems  il-  20a.  Co.  Litt.  211b;  1  Smith, 
logical."  9  Columbia  Law  Rev.  at  Lead.  Cas.  (8th  Am.  Ed.)  110; 
p.  628.  The  rule  itself  is,  how-  Guild  v.  Richards,  16  Gray 
ever,  so  illogical  as  to  render  con-  (Mass.)  309;  Andrews  v.  Senter, 
siderations  of  logic  a  somewhat  32  Me.  394;  Stevens  v.  Taylor,  58 
insufficient    basis     for    extending  Iowa,  664. 

the  application  of  the  rule.  21.     Pennant's     Case,     3     Coke, 

19.  Williams,   Real   Prop.    (4th       64a;     Finch  v.  Throckmorton,  Cro. 
Am.  Ed.)  38L  Eliz.  220. 
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tlni.s  ill  effect  regarding  sucli  a  provision  not  as  a  con- 
dition but  as  a  special  limitation,--  and  excludiiiii;  any 
right  of  election  on  the  part  of  tlie  lessor.  This  view 
lias  now,  however,  been  to  a  great  extent  repudiated, 
it  being  recognized  that  the  effect  thereof  was  to  enable 
the  tenant,  desiring  to  terminate  the  tenancy  for  the 
purpose  of  ridding  himself  of  his  obligations  under  tlie 
lease,  to  do  so  by  merely  making  a  default,  he  thus 
taking  advantage  of  his  own  wrong.  The  rule  at  the 
]jresent  time  in  England  and  also  in  most  of  the  states 
is  that,  even  though  the  instrument  of  lease  provides 
that  the  lease  shall  become  void  or  terminate  upon  the 
breach  of  a  stipulation  by  the  lessee,  such  a  breach 
does  not  put  an  end  to  the  tenancy  until  the  landlord 
has  in  some  way  signified  his  election  that  it  shall  do 
so."^''  And  such  election  by  the  landlord  is  a  fortiori 
necessary  in  the  case  of  a  lease  which  provides  for  a 
right  of  ro-entry  or  a  forfeiture  on  breach  oi*  a  condi- 
tion.-'' The  effect  of  these  decisions  appears  to  be 
that,  whatever  the  language  used,  whether  that  adapted 
to  the  creation  of  a  special  limitation  or  a  condition 
subsequent,  it  will,  if  the  contingency  referred  to  is  a 
default  by  the  tenant,  and  the  continuance  of  the  ten- 
ancy involves  an  obligation  upon  him  by  way  of  pay- 
ment of  rent  or  otherwise,  be  construed  as  creating  an 
estate  on  condition  subsequent,  and  not  one  on  special 

22.  Post  §  90.  V.  New  York  Cent.  &  H.  R.  R.  Co., 

23.  Rede  v.  Farr,  15  Maule  &  12  Abb.  N.  C.  30;  Phelps  v.  Ches- 
S.  121;  Jones  v.  Carter,  15  Mees.  son,  34  N.  E.  (12  Ired.  Law)  194; 
&  W.  718;  Dermott  v.  Wallach,  1  Ray  v.  Western  Pa.  Natural  Gas 
Wall.  (U.  S.)  64,  17  L.  Ed.  681;  Co.,  138  Pa.  576,  12  L.  R.  A.  290, 
Hartford  Wheel  Club  v.  Travelers'  21  Am.  St.  Rep.  922,  20  Atl.  1065; 
Ins.  Co.,  78  Conn.  :i55,  62  Atl.  207;  Deaton  v.  Taylor,  90  Va.  219,  17 
Orommes   v.    St.    Paul    Trust   Co.,  S.  E.  944. 

147  111.  634,  35  N.  E.  820,  37  Am.  24.     Read  v.  Tuttle,  35  Conn.  25, 

St.   Rep.    248;      Brown   v.   Cairns,  95  Am.  Dec.  215,  216;      Smith  v. 

63   Kan.  584,  66  Pac.  639;      Shat-  Miller,    49    N.    J.    L.    521,    13    Atl. 

tuck  V.  Lovejoy,  8  Gray    (Mass.)  39;     Fifty  Associates  v.  Rowland, 

204;      Lowenthal    v.    Newlon,    138  11  Mete.  (Mass.)   99. 
Minn.  248,  164  N.  W.  905;     Horton 
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limitation.  In  two  or  three  states,  however,  there  are 
to  be  found  judicial  expressions  indicative  of  an  ad- 
herence to  the  former  English  rule.-^ 

(b)  What  constitutes.     Any  act  on  the  part  of 


the  grantor  or  lessor,  after  knowledge  of  the  breach, 
which  unequivocally  recognizes  the  interest  of  the 
grantee  or  lessee  as  still  existing,  is  sufficient  to  show 
a  waiver  or  election. ^^^  Accordingly,  there  is  a  waiver 
by  the  lessor  if,  after  knowing  of  a  breach,  he  accepts 
from  the  lessee  or  his  assignee  rent  which  accrued  after 
the  date  of  the  breach  ;2^  and  a  protest  on  his  part,  at 
the  time  of  its  receipt,  that  it  is  not  to  affect  his  right 
to  enforce  the  condition,  will  have  no  effect.-^  The  in- 
stitution of  an  action  of  ejectment  is,  however,  such  an 
election  to  terminate  the  lease  that  the  subsequent  ac- 
ceptance of  rent  can  have  no  effect  as  a  waiver,  or  as 


25.  See  Shanfelter  v.  Horner, 
81  Md.  621,  32  Atl.  184;  Cooke 
V.  Brice,  20  Md.  397;  Parmelee 
V.  Oswego  &  S.  R.  Co.,  6  N.  Y. 
74;  In  re  Schoelkopf,  54  N.  Y. 
Misc.  31,  105  N.  Y.  Supp.  477; 
Loomis  V.  G.  F.  Heublein  &  Bro., 
91  Conn.  146,  99  Atl.  483. 

25a.  Green's  Case,  Cro.  Eliz.  3; 
Sauer  v.  Meyer,  87  Cal.  34,  25  Pac. 
153;  Camp  v.  Scott,  47  Conn.  36, 
371;  Williams  v.  Vanderbilt,  145 
111.  238,  21  L.  R.  A.  489,  36  Am.  St. 
Rep.  486,  34  N.  E.  476;  Morrisoa 
V.  Smith,  90  Md.  76,  44  Atl.  1031; 
Linn  Woolen  Co.  v.  Brown,  110 
Me.  88,  85  Atl.  404;  Hubbard  v. 
Hubbard,  97  Mass.  188,  93  Am. 
Dec.  75;  Garnhart  v.  Finney,  40 
Mo.  449,  93  Am.  Dec.  303;  Grigg 
V.  Landis,  21  N.  J.  Eq.  494;  Dur- 
yee  v.  New  York,  96  N.  Y.  477; 
Deaton  v.  Taylor,  90  Va.  219,  17 
S.  E.  944.  See  2  Tiffany,  Landlord 
&  Ten.  §  1941(1). 


26.  Pennant's  Case,  3  Coke, 
64a;  Goodright  v.  Davids,  Cowp. 
803;  Bowling  v.  Crook,  104  Ala. 
130,  16  So.  131;  Mageon  v.  Alkire, 
41  Colo.  338,  92  Pac.  720;  Moses  v. 
Loomis,  156  111.  392,  47  Am.  St. 
Rep.  194,  40  N.  E.  952;  Blank  v.  In- 
dependent Ice  Co.,  153  Iowa  241, 
43  L.  R.  A.  (N.  S.  115,  ia3  N.  W. 
344;  Stover  v.  Hazelbaker,  42 
Neb.  393.  60  N.  W.  597;  Stuyve- 
sant  V.  Davis,  9  Paige  (N.  Y.) 
427;  Conger  v.  Duryee,  90  N.  Y. 
594,  12  Abb.  N.  C.  43,  43  Am.  St. 
Rep.  185;  Newman  v.  Rutter,  8 
Watts  (Pa.)  51;  Gulf,  C.  &  S.  P. 
Ry.  Co.  v.  Settegast,  79  Tex.  256, 
15  S.  W.  228;  McKildoe's  Ex'r  v. 
Darracott,  13  Grat.  (Va.)  278; 
Cuschner  v.  Westlake,  43  Wash. 
690,  86  Pac.  948;  Gomber  v, 
Hackett,  6  Wis.  323,  70  Am.  Dec. 
467. 

27.  Davenport  v.  Reg.,  3  App. 
Cas.  115;     Gulf  C.  &  S.  F.  Ry.  Co. 
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restoring  the  lease ;-^  nor  is  a  waiver  shown  hy  the  ae- 
ceptanee  of  rent  wliich  accrued  before  the  bieacli,-'' 
The  institution  of  a  distress  proceeding  for  rent  ac- 
cruing either  before  or  after  the  breach  involves  an 
election  not  to  take  advantage  of  the  breach,  since  such 
a  proceeding  presupposes  the  relation  of  landlord  and 
tenant  at  the  time  of  its  institution.^*^ 

Although  it  has  been  occasionally  said  that  the 
light  of  forfeiture  for  breach  of  a  condition  subsequent 
must  be  asserted  with  the  greatest  promptitude,^^  it 
does  not  seem  that  a  failure  in  this  regard  should  be 
regarded  as  affecting  the  grantor's  or  lessor's  right  to 
enforce  the  condition,^^  unless  his  conduct  is  such  as 
to  present  the  elements  of  an  estoppel,  by  reason  of  the 


V.  Settegast,  79  Tex.  256,  15  S.  W. 
228.  But  see  Granite  Bldg.  Ass'u 
V.  Greene,  25  R.  I.  48,  54  Atl.  792. 
The  acceptance  of  rent  will  not 
however  affect  the  right  to  assert 
a  forfeiture,  if  it  is  so  agreed. 
Miller  v.  Prescott,  163  Mhss,  12, 
47  Am.  St.  Rep.  434,  39  N.  3.  409, 
and  such  an  agreement  has  be^n 
inferred  from  circumstances,  ap- 
parently. Medinah  Temple  Co.  v. 
Currey,  162  111.  441,  53  Am  St. 
Rep.  320,  44  N.  E.  839;  Man- 
ice  V.  Millen,  26  Barb.  (N.  Y.) 
41. 

28.  Jones  v.  Carter,  15  Mees.  & 
W.  718;  Cleve  v.  Mazzoni,  19  Ky. 
Law  Rep.  2001,  45  S.  W.  88;  Big 
Six  Development  Co.  v.  Mitchell, 
(C.  C.A.)  138  Fed.  279,  1  L.  R.  A. 
(N.   S.)    332. 

29.  Green's  Case,  Cro.  Eliz.  3; 
Price  V.  Worwood,  4  Hurl.  &  N. 
512;  Silva  v.  Campbell,  84  Cal. 
420,  24  Pac.  316;  Morrison  v. 
Smith,  90  Md.  76,  44  Atl.  1031; 
Miller  v.  Prescott,  163  Mass.  12, 
39  N.  E.  409,  47  Am.  St.  Rep.  434; 


Pendill  v.  Union  Min.  Co.,  64  Mich. 
172,  31' N.  W.  100;  Jackson  v. 
Allen,  3  Cow.  (N.  Y.)  220;  Camp- 
bell v.  McElevey,  2  Disn.  574,  13 
Ohio  Dec.  351;  Carraher  v.  Bell, 
7  Wash.   81,   34   Pac.  469. 

30.  Co.  Litt.  211b;  Pennant's 
Case,  3  Coke,  64a;  Flower  v. 
Peck,  1  Barn.  &  Adol.  428;  Der- 
mott  V.  Yallach,  1  Wall.  (U.  S.) 
61,  17  L.  Ed.  680;  Camp  v.  Scott, 
47  Conn.  366,  371;  Jackson  v. 
Sheldon,  5  Cow.  (N.  Y.)  448;  Mc- 
Kildoe's  Ex'r  v.  Darracott,  13 
Grat.   (Va.)   278. 

31.  See  Gradle  v.  Warner,  140 
111.  123,  29  N.  E.  1118;  Commer- 
cial Trust  Co.  V.  L.  Wertheim 
Coal  &  Coke  Co.,  88  N.  J.  Eq.  143, 
102  Atl.  448;  Allen  v.  Dent  & 
Cordes  4  Lea.  (Tenn.)  676;  Jones 
V.  McLain,  16  Tex.  Civ.  App.  305, 
41  S.  W.  714. 

32.  See  Doe  d.  Sheppard  v.  Al- 
len, 3  Taunt.  78;  AVilliams  v. 
Vanderbilt,  145  111.  238,  21  L.  R.  A. 
489,  36  Am.  St.  Rep.  486,  34  N.  E. 
476;      Yazoo   &    M.   V.   R.    Co.    v. 


304 


Real  Pkopeety. 


[§ 


grantee's    or   lessee's    malsinji:    of    exponditurcs    or.    tlic 
premises  with  the  former's  assent.'*'^ 

Occasional  decisions  or  dicta  that  the  right  to  take 
advantage  of  the  breach  of  a  condition  involving  the 
payment  of  money  at  a  certain  date  is  waived  by  the 
subsequent  acceptance  of  the  sum  due-'"*  are  not  in  ac- 
cord with  the  Englisli  authorities  in  regard  to  the 
breach  involved  in  the  non  payment  of  rent.^"^  It 
would  be  more  satisfactory,  perhaps,  from  the  stand- 
point of  principle,  to  regard  the  acceptance  of  the 
belated  payment,  not  as  a  waiver  of  the  breacli,  but  a3 
a  ground  for  the  interposition  of  eciuity,  or  as  an 
equitable  defense  to  the  action  at  law."*^ 


Lakeview  Traction  Co.,  100  Miss. 
281,  56  So.  393;  Union  College, 
Trustees  of,  v.  New  York,  173  N. 
Y.  38,  93  Am.  St.  Rep.  569,  6-5  N. 
E  853;  McKildoe's  Ex'r  v.  Dar- 
racott,  13  Grat.  (Va.)  278;  Ma- 
ginnis  v.  Knickerbocker  Ice  Co., 
112  Wis.  385,  69  L.  R.  A.  833,  88 
N.  W.  300. 

33.  Hume  v.  Kent,  1  Ball  &  B. 
554;  Sanitary  Dist.  of  Chicago  v. 
Chicago  Title  &  Trust  Co.,  278  III. 
229,  116  N.  E.  161;  Kenner  v. 
American  Contract  Co.,  9  Bush. 
(Ky.)  202;  Morrison  v.  Smith, 
90  Md.  76,  44  Atl.  1031;  Hubbard 
V.  Hubbard,  97  Mass.  88,  93  Am. 
Dec.  75;  Barrie  v.  Smith,  47  Mich. 
130,  10  No.  168;  Garnhart  v.  Fin- 
ney, 40  Mo.  449,  93  Am.  Dec.  303; 
Bredell  v.  Kerr,  242  Mo.  317,  147 
S.  W.  105;  Harte  v.  Shukert,  94 
Neb.  210,  142  N.  W.  517;  Lud- 
low V.  New  York  &  Harlem  R.  Co., 
12  Barb.  (N.  Y.)  440;  Grigg  v. 
Landis,  21  N.  J.  Eq.  494;  Bena- 
;Vides  V.  Hunt,  79  Tex.  383,  15  S. 
W.  396;  Rannels  v.  Rowe,  145 
Fed.  296,  74  C.  C.  A.     376. 

In  Hooper  v.  Cummings,  45  Me. 


359;  Scovell  v.  McMahon,  G3 
Conn.  378,  2(5  Atl.  479,  21  L.  R.  A. 
58,  36  Am.  St.  Rep.  350;  Hurto 
V.  Grant,  90  Iowa  414,  57  N.  W. 
899;  McCue  v.  Barrett,  99  Minn. 
352,  109  N.  W.  594;  it  was  held 
that  a  fa'lure  for  a  very  con- 
siderable number  of  years  to  as- 
sert a  breach  involved  a  waiver. 
And  see  Fidelity  Insurance,  Trust 
&  Safe  Deposit  Co.  v.  Fridenburg, 
175  Pa.  500,  52  Am.  St.  Rep.  851, 
34   Atl.   848. 

34.  Chalker  v.  Chalker,  1  Conn. 
79,  6  Am.  Dec.  206;  Bacon  v.  West- 
ern Furniture  Co.,  53  Ind.  229; 
Garnhart  v.  Finney,  40  Mo.  449, 
93  Am.  Dec.  303;  Coon  v.  Brickett, 
2  N.  H.  163;  Hurley  v.  McCallister. 
19  S.  D.  381,  103  N.  W.  644; 
Cuschner  v.  Westlake,  43  Wash. 
690,  86  Pac.  948.  Contra  Morri- 
son V.  Smith,  90  Md.  76,  44  Atl. 
1031. 

35.  Co.  Litt.  211b;  Pennant's 
Case,  3  Coke,  64a;  Green's  Case, 
Cro.  Eliz.  3;  Ward  v.  Day,  4 
Best.  &  S.  337. 

36.  See  opinion  of  Hoadley,  J. 
in  Campbell  v.  McElevey,  2  Disn. 
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§  85.  Mode  of  enforcing  forfeiture.  Af  conmioii 
law,  upon  Ihc  broacli  of  a  coiKlilion  sul)sc(|U('nl  an- 
nexed to  a  freehold  estate,  an  actual  entry  by  the  ;;ran- 
tor  or  his  heir  was  ordinarily  necessary  to  revest  tln^ 
seisin  and  ownershij)  in  the  grantor,  this  requirement 
beini>-  based  on  the  theory  that  the  o;rantee's  estate  hav- 
in,i>-  commenced  by  livery  of  seisin  could  be  terminated 
only  by  an  act  of  e(iuai  solenniity."  The  requirement 
of  entry  did  not  ai)])ly,  however,  when  it  was  not  i)os- 
sible  to  enter,  it  being  sufficient  in  such  case  to  nuiko 
claim  to  the  land.'^^  Accordingly,  no  doubt,  it  was 
sufficient  to  make  claim  wh(in  the  grantee  in  ])ossession 
forcibly  prevented  entry^'"'  as  it  was  when  th(;  interest 
was  such  as  did  not  lie  in  livery,  and  was  consequently 
not  the  subject  of  entry,  such  as  a  remainder,  a  rever- 
sion or  a  rent.''^  Another  case  in  which  no  entry  was 
necessary  occurred  when  the  person  seeking  to  enforce 
a   forfeiture   was   already   in   possession   of   the   land.^' 

After  the  introduction  of  the  fictions  in  ejectment, 
wdiich  involved  a  confession  by  the  defendant  in  such 
action  of  an  entry  by  the  plaintiff,  it  was  considered 


574,  13  Ohio  Dec.  351,  and  r>'>st  § 
88. 

S7.  Litt.  §  351;  Co.  Litt.  214b; 
3  Blackst.  Comm.  175. 

38.  "Regularly,  when  any  man 
will  take  advantage  of  a  condi- 
tion, if  he  may  enter  he  must  en- 
ter, and  when  he  cannot  enter  he 
must  make  a  claim,  and  the  rea- 
son is,  for  that  a  freehold  and  in- 
heritance shall  not  cease  without 
entry  or  claim."     Co.  Litt.  218a. 

39.  White  v.  Britton,  75  S.  C. 
428,  56  S.  E.  232. 

40.  Co.  Litt.  218a;  4  Kent's 
Comm.  128;  Kenner  v.  American 
Contract  Co.,  9   Bush.    (Ky.)    202. 

41.  Co.  Litt.  21Sa;  Thompson 
V.  Thompson,  9  Ind.  323,  68  Am 
Dec.   638;     T'aylor  v.   Cedar   Rap- 

R.  P.— 20 


ids  &  St.  P.  R.  Co..  25  Iowa  371; 
Kenner  v.  American  Contract  Co., 
9  Bush.  (Ky.)  202;  Andrews  v. 
Senter,  32  Me.  394;  Lincoln  Ken- 
nebeck  Bank  v.  Drumniond,  5 
Mass.  321;  Moore  v.  Wingate, 
53  Mo.  398;  Rollins  v.  Riley,  44 
N.  H.  9;  Hamilton  v.  Elliott,  5 
Serg.  &  R.  (Pa.)  375. 

That  the  grantor,  if  in  posses- 
sion, must  show  intention  to  hold 
by  reason  of  the  breach,  see  Hub- 
bard V.  Hubbard,  97  Mass.  188,  93 
Am.  Dec.  75.  But,  that  there  is 
a  presumption  that  he  so  holds, 
see  Andrews  v.  Senter,  32  Me. 
394;  Brittain  v.  Taylor,  168  N. 
C.  271,  84  S.  E.  280.  See.  also, 
Blum  V.  Bush.  86  Mich.  206,  49  N. 
W.   142. 
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that,  proof  of  entry  being  thns  dispensed  with,  actual 
entry  was  unnecessary,  provided  an  action  of  ejectment 
was  instituted  by  the  person  entitled  to  the  benefit  of 
the  breach,  and  entry  was  therein  admitted,^^  and  at 
the  present  day  it  is  usually  considered  that  an  action 
of  ejectment,  or  the  statutory  action  to  recover  land, 
brought  to  enforce  the  condition,  need  not  be  preceded 
by  entry,  or  even  by  a  demand  of  possession,*^  this 
view  being  variously  based  on  local  statutes  in  refer- 
ence to  the  action  in  question,  on  the  theory  that  the 
action  involves  a  confession  by  defendant  of  the  plain- 
tiff's entr}^,  and  on  the  theory  that,  since  the  grantee's 
estate  no  longer  begins  by  livery  of  seisin,  no  solemnity 
is  necessary  to  terminate  it,  and  that  in  so  far  as  entry 
at  common  law  served  to  give  notice  of  an  intention  to 
claim  a  forfeiture,  this  is  as  satisfactorily  effected  by  the 
demand  for  possession  involved  in  the  bringing  of  the 
action."**     Occasionally,   however,   the    courts   take    the 


42.  Goodright  v.  Gator,  2  Doug. 
485;  Jones  v.  Carter,  15  Mees.  & 
W.  718;  Cornelius  v.  Ivins,  26 
N.  J.  L.  376;  Jackson  v.  Grysler, 
1  Johns.  Gas.   (N.  Y.)    125. 

4S.  Gowell  V.  Colorado  Springs 
Co.,  100  U.  S.  55,  25  L.  Ed.  547; 
Union  Pac.  Ry.  Go.  v.  Cook,  39  G. 
G.  A.  86,  98  Fed.  281;  Moss  v. 
Chappell,  126  Ga.  196,  11  L.  R.  A. 
(N.  S.)  398,  54  S.  E.  968;  Hart 
V.  Lake,  273  HI.  60,  112  N.  E.  286; 
Ritchie  v.  Kansas,  N.  &  D.  Ry,  Co., 
55  Kan.  36,  39  Pac.  718;  Kenner 
V.  American  Contract  Co.,  9  Bush. 
(Ky.)  202;  Austin  v.  Cambridge- 
port  Parish,  21  Pick.  (Mass.)  215; 
Hubbard  v.  Hubbard,  97  Mass. 
188,  93  Am.  Dec.  75;  Sioux  City 
&  St.  P.  R.  Co.  V.  Singer,  49  Minn. 
301,  15  L.  R.  A.  751,  32  Am.  St. 
Rep.  554,  51  N.  W.  905;  Yazoo  & 
M.  V.  R.  Co.  V.  Lakeview  Traction 


Co.,  100  Miss.  281,  56  So.  393;  El- 
lis V.  Kyger,  90  Mo.  600,  3  S.  W. 
23;  Brown  v.  Bennett,  75  Pa.  St, 
420,  423;  Gulf,  G.  &  S.  F.  Ry. 
Go.  V.  Dunman,  74  Tex.  265,  11  S. 
W.  1094;  Martin  v.  Ohio  River 
R.  Co.,  37  W.  Va.  349,  16  S.  E.  589. 
44.  ^  That  neither  entry  or  a 
demand  of  possession  is  necessary 
before  suit,  see  Ruch  v.  Rock  Is- 
land, 97  U.  S.  G93,  24  L.  Ed.  1101; 
Fusha  V.  Dacono  Townsite  Co., 
60  Colo.  315,  Ann.  Gas.  1917G  108, 
153  Pac.  226;  Cornelius  v.  Ivins, 
26  N.  J.  L.  376;  Plumb  v.  Tubbs, 
41  N.  Y.  442;  Trustees  of  Union 
College  V.  New  York,  173  N.  Y.  38, 
65  N.  B.  853,  93  Am.  St.  Rep.  569; 
Brittain  v.  Taylor,  168  N.  C.  271, 
84  S.  E.  280;  Seeck  v.  Jakel,  71 
Ore.  35,  L.  R.  A.  1917G  1162,  Ann. 
Cas.  1916G  1003,  141  Pac.  211; 
Lewiston   Water  &   Power  Co.   v. 
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position  tliat  an  action  of  ejectment  will  not  lie  for  the 
purpose  of  enforcing  a  forfeiture,  unless  preceded  by  an 
entry,  a  demand  of  possession,  or  at  least  an  assertion 
of  intention  to  claim  a  forfeiture.^^  It  is  sometimes 
stated  by  the  courts  that  in  order  to  revest  title  on 
breach  of  condition  there  must  be  re-entry ;^°  sometimes 
that  there  must  be  re-entry  or  claim,^'  and  sometimes 
that  re-entry  ''or  its  equivalent"  is  necessary.'^s  Tj^^g^ 
statements,  however,  in  the  ordinary  case  appear  to 
refer  merely  to  the  necessity  of  an  active  assertion  by 
the  grantor  of  his  intention  to  claim  a  forfeiture. 


Brown,  42  Wash.  555,  85  Pac.  47, 
In  the  case  of  a  public  grant, 
the  right  to  a  forfeiture  for  breach 
"must  be  asserted  by  judicial  pro- 
ceedings, *  »  *  the  equiva- 
lent of  an  inquest  of  office  at  com- 
mon law,  finding  the  fact  of  for- 
feiture and  adjudging  the  restor- 
ation of  the  estate  on  that  ground, 
or  there  must  be  some  legislative 
assertion  of  ownership  of  the 
property  for  breach  of  the  condi- 
tion." Schulenberg  v.  Harriman, 
21  Wall.  (U.  S.)  44,  22  L.  Ed.  551. 

45.  Warner  v.  Bennett,  31 
Conn.  468  {dictum);  Preston  v. 
Bosworth,  153  Ind.  458,  55  N.  E. 
224,  74  Am.  St.  Rep.  313;  Stroth- 
ers  V.  Woodcox,  142  Iowa  648,  121 
N.  W.  51;  Hammond  v.  Port 
Royal  &  A.  Ry.  Co.,  15  S.  C.  10, 
11;  Mash  V.  Bloom,  133  Wis.  646, 
114  N.  W.  457,  14  L.  R.  A.  (N. 
S.)    1187,  Ann.  Cas.  1012. 

46.  Lewis  v.  Lewis,  74  Conn. 
630,  92  Am.  St.  Rep.  240,  51  Atl. 
854;  Board  of  Education  Nor- 
mal School  Dist.  V.  First  Baptist 
Church  of  Normal,  63  111.  204; 
Elkhart  Car  Works  v.  Ellis,  113 
Ind.  215;  Kenner  v.  American 
Contract  Co.,  9  Bush.   (Ky.)   202; 


Marwlck  v.  Andrews,  25  Me.  525; 
Spear  v.  Fuller,  8  N.  H.  174,  28 
Am.  Dec.  391;  Board  of  Educa- 
tion of  Humphreys  County  v. 
Baker,  124  Tenu.  39,  134  S.  W. 
863. 

47.  Chalker  v.  Chalker,  1  Conn. 
79,  6  Am.  Dec.  206;  Rogers  v. 
Teager,  170  Iowa,  604,  153  N.  W. 
159;  Williams  v.  Augell,  7  R.  I. 
145;  First  Presbyterian  Church 
of  Beaufort  v.  Elliott,  65  S.  C.  251, 
43  S.  E.  674;  White  v.  Britton,  75 
S.  C.  428,  56  S.  E.  232. 

In  order  that  an  entry  be  effec- 
tive to  terminate  the  grantee's  es- 
tate, it  must,  it  has  been  said,  be 
made  for  the  purpose  of  enforcing 
the  forfeiture.  Bowen  v.  Bowen, 
18  Conn.  535;  Osgood  v.  Abbott, 
58  Me.  73.  But  it  need  not  be  ac- 
companied by  notice  of  the  pur- 
pose. Doe  d.  Jones  v.  Williams,  5 
B.  &  Ad.  783,  especially  when 
there  is  no  ambiguity  in  this  re- 
gard. Langley  v.  Chapin,  134 
Mass.  82. 

48.  Golconda  Northern  Ry.  v. 
Gulf  Lines  Connecting  R.  R.  of 
Illinois,  265  111  194,  Ann.  Cas. 
1916A,  833.  106  N.  E.  818;  Stroth- 
ers  V.  Woodcox,  142  Iowa,  648,  121 
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Condition  annexed  to  term  of  years.    Since,  in 

the  ease  of  a  lease  for  years,  livery  of  seisin  was  not 
emjiloYecl  for  the  purpose  of  commencing  the  term, 
entry  was  never  necessary  in  order  to  enforce  a  forfei- 
ture of  the  term  for  breach  of  condition*^  except,  it 
seems,  when  the  lease  expressly  provided  that  the  land- 
lord might  re-enter  on  breach  of  condition.'"'"  A  for- 
feiture for  breach  of  a  condition  imposed  in  such  a 
lease  is  ordinarily  enforced  by  an  action  of  ejectment, 
or,  in  some  states,  by  a  statutory  proceeding  of  a  sum- 
mary character  for  the  recovery  of  possession. •''•^  An 
actual  re-entry  would  no  doubt  be  sufficient'"'^  except  as 
the  right  of  entry  is  in  some  states  restricted  by  the 
requirement  that  entry  shall  be  pe^ceal)le  in  character.^' 
But   any  clear  assertion  by  word  or  act  of  an  intention 


N.  W.  51;  Little  Falls  Water- 
Power  Co.  of  Minnesota  v.  Mahan, 
69  Minn.  253,  72  N.  W.  G9;  Ya- 
zoo &  M.  V.  R.  Co.  V.  Lakeview 
Traction  Co.,  100  Miss.  281,  56  So. 
393;  Bredell  v.  Kerr,  242  Mo. 
317,  147  S.  W.  105. 

49.  Co.  Litt.  214b;  Browning 
V.  Beston,  1  Plowd.  135,  136. 

50.  Baylis  v.  Le  Gros,  4  C.  B. 
(N.  S.)  537;  Arnsby  v.  Wood- 
ward, 6  Barn.  &  C.  519;  Jones  v. 
Carter,  15  Mees.  &  W.  718,  per 
Parke,  B. 

At  the  present  day  the  bring- 
ing of  an  action  to  recover  the 
land  is  in  England  regarded  as 
equivalent  to  a  re-entry  under 
such  a  clause.  Sergeant  v.  Nash, 
(1903)  2  K.  B.  304.  But  in  Guf- 
fy  V.  Hukill,  34  W.  Va.  49,  8  L.  R. 
A.  759,  2G  Am.  St.  Rep.  901,  11  S. 
E.  754,  and  Crean  v.  McMahon,  106 
Md.  507.  14  L.  R.  A.  (N.  S.)  798, 
68  Atl.  265,  it  is  said  that  a  re- 
entry is  necessary  if  the  lease  ex- 
pressly provides  for  re-entry. 


51.  See  Smith  v.  Hill,  63  Cal. 
51;  Schroeder  v.  Tomlinson,  70 
Conn.  348,  39  Atl.  484;  Whitwell 
V.  Harris,  100  Mass.  532;  Pres- 
ton V.  Stover,  70  Neb.  632,  97  N. 
W.  812;  Quinn  v.  McCarty,  81 
Pa.  St.  475;  Matthews  v.  Crof- 
ford,  129  Tenn.  541,  167  S.  W.  695; 
and  other  cases  cited  2  Tiffany, 
Landlord  &  Ten.   §  274b. 

52.  Wright  v.  Everett,  87  Iowa. 
697,  55N.  W.  4;  Losch  v.  Pickett, 
36  Kan.  216,  12  Pac.  822;  Abra- 
hams V.  Tappe,  60  Mo.  317;  Cock- 
erline  v.  Fisher,  140  Mich.  95,  103 
N.  W.  522;  Metropolitan  Land 
Co.  V.  Manning,  98  Mo.  App.  248, 
71  S.  W.  696. 

53.  Winn  v.  State,  55  Ark.  360, 
18  S.  W.  375;  Kerr  v.  O'Keefe, 
138  Cal.  415,  71  Pac.  447;  Gos- 
hen V.  People,  22.  Colo.  270,  44 
Pac.  503;  Peacock  &  Hunt  Naval 
Stores  Co.  v.  Brooks  Lumber  Co., 
96  Ga.  542,  23  S.  T.  835;  Hub- 
ner  v.  Feige,  90  111.  208;  Thiel 
V.  Bull's  Ferry  Land  Co.,  58  N.  J. 
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that  the  tenancy  sliall  come  to  an  end,  withont  any 
entry  or  tlie  bringing  of  any  action,  woukl  usually 
be  regarded  as  sufficient,^*  except  perhaps  in  some  juris- 
dictions, when  there  is  a  specific  provision  for  re- 
entry/'*^' 

Jurisdiction  of  equity.     The  general   rule  that 


equity  will  not  enforce  a  forfeiture'"'"  has  been  api)li('<l 
in  connection  with  tlie  question  of  enforcing  a  forfei- 
ture for  breach  of  condition  subsequent.^'  It  appears, 
however,  that  if  the  person  entitled  to  assert  the  forfei- 
ture has  possession  of  the  land,  he  may  proceed  in 
equity  to  tjuiet  his  title  by  procuring  the  cancellation 
of  the  original  conveyance  by  whicli  he  created  tlie 
condition. ^'^  Tn  such  case  his  possession  is  material,  it 
seems,  for  two  reasons,  firstly,  as  showing  that  he  has 
asserted  a  forfeiture  by  entry,  or  that,  by  reason  of  his 
previous  possession,  entry  is  unnecessary,^*^^  and  secoud- 


L.  212,  3a  Atl.  281;  Matthews  v. 
Crofford,  128  Tenn.  541,  167  S.  W. 
695;  Spencer  v.  Commercial  Co., 
30  Wash.  520.  71  Pac.  53. 

54.  Read  v.  Tuttle,  35  Conn.  25, 
26,  95  Am.  Dec.  216;  -McCroskey 
V.  Hamilton,  108  Ga.  640,  75  Am. 
St.  Rep.  901,  34  S.  E.  Ill;  Cheney 
V.  Bonnell,  58  111.  268;  Alexander 
V.  Hodges,  41  Mich.  691,  3  N.  W. 
187;  Walker  v.  Engler,  30  Mo. 
130;  Wills  V.  Manufacturers' 
Natural  Gas  Co.,  130  Pa.  St.  222, 
5  L.  R.  A.  G03,  18  Atl.  721;  Guffy, 
V.  Hukill,  34  W.  Va.  49,  8  L.  R.  A. 
759,  26  Am.  St.  Rep.  901,  11  S. 
E.  754. 

55.  Ante  this  section  at  note  50. 

56.  See  1  Pomeroy,  Ecj.  Jur.  § 
459. 

57.  Warner  v.  Bennett,  31 
Conn.  468;  Boone  v.  Clark,  129 
in.  466,  498,  5  L.  R.  A.  276,  21  N. 
E.    850;      Strothers    v.    Woodcox, 


142  Iowa  648,  121  N.  W.  51; 
Birmingham  v.  Lesan,  77  Me.  494. 
10  Atl.  151;  Chute  v.  Washburn. 
44  Minn.  312,  46  N.  W.  555; 
Moberly  v.  Trenton,  181  Mo.  637, 
81  S.  W.  169;  Smith  v.  Jewett, 
40  N.  H.  513,  530;  Livingston  v. 
Stickles,  8  Paige  (N.  Y.)  398; 
Bird  V.  Hawkins,  58  N.  J.  Eq.  229, 
42  Atl.  588;  Livingston  v.  Thomp- 
kins,  4  Johns.  Ch.  (N.  Y.)  415,  8 
Am.  Dec.  598;  Memphis  &  C.  R. 
Co.  V.  Neighbors.  51  Miss.  412; 
Donnelly  v.  Eastes,  94  Wis.  390. 
69   N.   W.   157. 

58.  Shannon  v.  Long,  ISO  Ala. 
128.  60  So.  273;  Birmingham  v. 
Lesan,  77  Me.  494,  1  Atl.  151; 
Vicksburg  &  M.  R.  Co.  v.  Rags- 
dale,  54  Miss.  200;  Ilauf  v.  School 
Dist.  No.  1,  52  Mont.  395,  158  Pac. 
315;  Lowrey  v.  Finkelston,  149 
Wis.   222,  134  N.  W.  344. 

58a.    Ante  this  section  note  41. 
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ly,  as  furnishing  a  basis  for  liis  i3roceeding-  to  quiet- 
title.  In  a  few  jurisdictions  it  appears  that  equity  will 
enforce  a  forfeiture  for  breach  of  condition  subsequent, 
without  regard  to  the  plaintiff's  possession  or  non  pos- 
session.^^^ 

The  rule  that  equity  will  not  enforce  a  forfeiture 
does  not  preclude  the  equitable  enforcement  by  injunc- 
tion or  specific  performance  of  a  covenant  or  other  stipu- 
lation merely  because  a  breach  thereof  also  involved 
a  breach  of  a  condition  subsequent. "^^  A  condition  sub- 
sequent, however,  is  one  thing,  and  a  contract  is  an- 
other, and  the  mere  fact  that  there  is  a  condition  en- 
abling one  to  divest  another's  estate  in  case  of  non 
performance  does  not  of  itself  show  any  right  in  him 
to  a  decree  in  equity  compelling  performance.^"  As 
has  been  judicially  remarked,  "it  by  no  means  follows, 
because  a  grantee  consents  to  take  an  estate  subject  to 
a  condition,  that  he  also  consents  to  obligate  liimseK 
personally    for    the    performance    of    the    condition.'"'^ 


58b.  Cherokee  Const.  Co.  v. 
Bishop,  86  Ark.  489,  112  S.  W. 
189;  Ross  v.  Sanderson,  —  Okla. 
— ,  L.  R.  A.  1917C  879,  162  ^'ac. 
709;  Parker  v.  Meadows,  20  Wyo. 
183,  122  Pac.  586.  So  by  statute 
in  California.  Quatman  v.  Mc- 
Cray,  128  Cal.  285,  60  Pac.  855; 
Firth  V.  Marovich,  160  Cal.  257, 
Ann.  Cas.  1912D,  1190,  116  Pac. 
729. 

59.  Watrous  v.  Allen,  57  Mich. 
362,  58  Am.  Rep.  363,  24  N.  W. 
304;  Clark  v.  Martin,  49  Pa.  289; 
Ball  V.  Milliken,  31  R.  I.  36,  37 
L.  R.  A.  (N.  S.)  623,  Ann.  Cas. 
1912B  30;  76  Atl.  789;  Munro 
V.  Syracuse,  L.  S.  &  N.  R.  Co.,  200 
N.  Y.  224,  Ann.  Cas.  594,  93  N.  E. 
516. 

60.  Hale  v.  Finch,  104  U.  S. 
2G1,  26  L.  Ed.  732;     Seaboard  Air 


Line  R.  Co.  v.  Anniston  Mfg.  Co., 
186  Ala.  264,  65  So.  187;  Sani- 
tary Dist.  of  Chicago  v.  Chicago 
Title  &  Trust  Co.,  278  111.  529,  116 
N.  E.  161;  Close  v.  Burlington  C. 
R.  &  N.  Ry.  Co.,  64  Iowa,  149,  19 
N.  843;  Bianchard  v.  Detroit, 
L.  &  L.  M.  R.  Co.,  31  Mich.  43,  18 
Am.  Rep.  142;  Woodruff  v.  Tren- 
ton Water  Power  Co.,  10  N.  J.  Eq. 
489;  Palmer  v.  Fort  Plain  &  C. 
Plank  Road  Co.,  11  N.  Y.  376;  Er- 
win  V.  Hurd,  13  Abb.  N.  Cas.  (N. 
Y.)  91;  Sharon  Iron  Co.  v.  Erie. 
41  Pa.  341;  But  see  dicta  in  Whit- 
ney V.  Union  R.  Co.,  11  Gray 
(Mass.)  359,  71  Am.  Dec.  715; 
Johnston  v.  City  of  Los  Angeles, 
—  Cal.  — ,  168  Pac.  1047. 

61.  Selden,  J.,  in  Palmer  v. 
Fort  Plain  &  C.  Plank  Road  Co., 
11  N.  Y.  376. 
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§  86.     Persons  entitled  to  enforce  forfeitare (a) 

Common  law  rule.  The  right  to  take  advantage  of  the 
breach  of  a  condition  siihsoqnent  by  enforcing  a  forfei- 
ture, the  right  of  re-entry,  as  it  is  frequently  termed, 
belonged  at  common  law  exclusively  to  the  grantor  or 
lessor,  and  after  his  death  to  his  heir  or  heirs."-  And 
tlie  right  cannot  be  vested  in  another  even  by  express 
stipulation  in  the  creation  of  the  condition. ^^  Tliat 
this  rule  of  the  common  law  is  still  applicable  has  been 
frequently  recognized  in  this  country,"^  and  the  fact 
that  another  is  as  much  or  even  more  alTected  bv  the 


62.  Tlie  heir  of  the  grantor  is 
entitled  to  avail  himself  of  the 
benefit  of  the  condition,  though 
he  is  not  expressly  named  in  the 
reservation  thereof.  Bowen  v. 
Bowen,  18  Conn.  535;  Jackson  v. 
Topping,  1  Wend.  (N.  Y.)  388,  19 
Am.  Dec.  515;  Thomas  v.  Rec- 
ord, 47  Me.  500;  Brittain  v.  Tay- 
lor, 168  N.  C.  271,  84  S.  E.  280; 
Fluharty  v.  Fluharty,  54  W.  Va. 
407,  46  S.  E.  199;  Unless  the 
construction  of  the  language  used 
shows  an  intention  to  the  con- 
trary. Sheppard's  Touchstone, 
133. 

In  case  there  are  two  or  more 
heirs,  one  can,  it  seems,  enforce 
a  forfeiture  in  behalf  of  the  others 
as  well  as  of  himself.  Bouvier  v. 
Baltimore  &  N.  Y.  Ry.  Co.,  67  N. 
J.  L.  281,  60  L.  R.  A.  750,  51  Atl. 
781;  Southwick  v.  New  York 
Christian  Missionary  Soc,  151  N. 
Y.  App.  Div.  116,  135  N.  Y.  Supp. 
392.  Editorial  note,  12  Colum 
bia  Law  Rev.  649. 

63.  Litt.  §  347;  Co.  Litt.  214b; 
Pennant's  Case,  3   Coke,   §   64a. 

64.  Skipwith  v.  Martin,  50 
Ark.  141,  6  S.  W.  514;  Buckelew 
V.  Estell,  5   Cal.   108;      Norris   v. 


Milner,  20  Ga.  563;  Boone  v. 
Clark,  129  111.  466,  498,  5  L.  R. 
A.  276,  21  N.  E.  850;  Cross  v. 
Carson,  8  Blackf.  (Ind.)  138,  44 
Am.  Dec.  742;  Higbee  v.  Rode- 
man,  129  Ind.  244,  28  N.  E.  442; 
McElroy  v.  Morley,  40  Kan.  76,  19 
Pac.  341;  Kentland  Coal  &  Coke 
Co.  V.  Keen,  168  Ky.  836,  L.  R.  A. 
1916D  924,  183  S.  W.  247;  Ban- 
gor V.  Warren,  34  Me.  324,  56  Am. 
Dec.  657;  Gray  v.  Blanchard,  8 
Pick.  (Mass.)  284;  Dewey  v.  Wil- 
liams, 40  N.  H.  222,  77  Am.  Dec. 
708;  Upington  v.  Corrigan,  151 
N.  Y.  143,  37  L.  R.  A.  794,  45  N. 
E.  359;  Fowler  v.  Coates,  201  N. 
Y.  257,  94  N.  E.  997;  First  Pres- 
byterian Church  of  Beaufort  v. 
Elliott,  65  S.  C.  251,  43  S.  E.  674. 
Contra,  IMcKissick  v.  Pickle,  16 
Pa.  140,  146. 

Consequently  only  the  heirs  of 
the  testator  can  take  advantage 
of  the  breach  of  a  condition  sub- 
sequent in  a  will.  Manifold  v. 
Jones,  117  Ind.  212,  20  N.  E.  124; 
Marwick  v.  Andrews,  25  N.  E. 
525;  Packett  v.  Mallory,  1  Mete. 
(Mass  )  355;  Wellons  v.  Jordan. 
83  N.  C.  371. 
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grantef's  non  ('oiiiyiliance  with  the  condition  gives  such 
other  no  rights  in  tlie  niattcr.*^^  This  inability  of  one 
other  than  tiie  grantor  or  lessor,  at  common  law,  to 
take  advantage  of  an  express  condition  subsequent,  was 
probably  the  result  of  the  fact  that  such  conditions  were 
introduced  after  implied  conditions  for  non  compliance 
by  the  feudal  tenant  with  his  obligations  to  his  lord 
had  been  fully  recognized,  and  that  the  courts  followed 
the  analogy  of  implied  conditions  on  the  (juestion  of  the 
person  entitled   to  enforce  an  express   condition.  It 

is  also  in  accord  with  the  rule,  discussed  below,  that  a 
right  of  entry  is  not  transferable,  since  to  give  effect  to 
a  stipulation  enabling  one  other  than  the  grantor  to 
re-enter  for  broach  would  operate  in  effect  as  the  recog- 
nition of  a  transfer  of  the  contingent  right  of  re-entry. 
Since  no  one  but  the  grantor  or  his  heirs  can  en- 
force the  benefit  of  a  condition  imposed  on  an  estate  of 
inheritance,  a  right  which  he  has,  without  regard  to  his 
interest  in  the  performance  of  the  condition,''^  it  may 
result  that  the  only  person  who  is  interested  in  the 
performance  of  the  condition  will  have  no  remedy  for 
its  nonperformance,  as  when  the  condition  is  for  the 
payment  of  money  to  one  other  than  the  grantor.**^ 
Equity  will,  however,  frequently,  in  such  a  case,  regard 
what  is  in  terms  a  condition  as  a  trust  for  such  third 
person's   benefit,   and   enforce   it   accordingly;*^^     or,   if 

65.  Post  this  section,  note  67.       or  and  liis  lieirs  as  a  result  of  the 

66.  Gray  v.  Blanchard,  8  Pick.  strained  application  of  the  orig- 
(Mass.)  284;  Bowen  v.  Bowen,  inal  principle  of  conditions,  that, 
18  Conn.  535;  Gibert  v.  Peteler,  on  a  nonperformance  of  them,  the 
38  N.  Y.  165.  lord  should  have  his  lief,  to  a  class 

67.  See  Co.  Litt.  201a,  Butler's  of  conditions  entirely  different 
note  (84),  where  it  is  remarked  from  those  involving  the  perfor- 
that  limitations  of  estates  on  con-  mance  of  feudal  services,  where 
dition  "are  often  of  such  a  nature  the  rule  had  its  origin. 

as  to  make  it  more  natural   that  68.     1    Smith's  Lead.   Cas.    (8th 

a  stranger  should  have  the  estate  Am.  Ed.)   142;     West  v.  Biscoe,  6 

on  the  nonperformance  of  the  con-  Har.  &  J.    (Md.)   460;      Tomlin  v. 

dition  than  the  donor,"  but  that  Blunt,  31  111.  App.  234;  Smith  v. 
the  remedy  is  confined  to  the  don- 
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intended  merely  to  regulate  the  mode  in  wliieli  the 
grantee  may  use  and  enjoy  the  land,  it  may  sometimes 
be  enforced  at  the  suit  of  owners  of  adjoining  land,  as 
an  equitable  easement,  or  as  a  covenant  running  wilh 
the  land.*'» 

(b)    Transferability  of  right.     Not  only  is  it 


legally  impossible,  in  ci-eating  the  condition,  to  give  the 
right  of  re-entry  to  one  other  than  the  grantor  or  lessoi*, 
and  his  heir  or  heirs,  but  the  gi'antor  or  lessor  who  has 
the  right  cannot,  at  common  law,  transfer  this  i-ight 
to  another,  and  this  rule  is  generally  accepted  in  this 
country  as  regards  a  right  of  re-entry  in  connection 
with  an  estate  in  fee  simple'^  except  as  it  may  have  been 
changed  by  statute. '^^  The  rule  that  the  right  of  re- 
entry cannot  be  transferred  is  said  by  Coke  merely  to 


Jewett,    40   N.   H.    530.      See   ante 
§  79,  note  9. 

69.  AyUng  v,  Kramer,  133 
Mass.  12;  Fuller  v.  Arms,  45  Vt. 
400;  Jewell  v.  Lee,  14  Allen 
(Mass.)  145,  92  Am.  Dec.  744, 
and  note;  Post  v.  Weil,  115  N. 
Y.  361,  5  L.  R.  A.  422,  12  Am.  St. 
Rep.  809,  22  N.  E.  145.  See  post 
§8   388-401. 

70.  Ruch  V.  Rock  Island,  97 
U.  S.  693,  24  L.  Ed.  1101;  War- 
ner V.  Bennett,  31  Conn.  468; 
O'Donnell  v.  Robson,  239  111.  634, 
88  N.  E.  175;  Boone  v.  Tipton,  15 
Ind.  270;  Strothers  v.  Woodcox, 
142  Iowa,  648,  121  N.  W.  1187; 
Guild  V.  Richards,  10  Gray 
(Mass.)  309;  NicoU  v.  New  York 
&  E.  R.  Co.,  12  N.  Y.  121;  Under- 
bill V.  Saratoga  &  W.  R.  Co.,  20 
Barb.  (N.  Y.)  455,  450;  School 
District  No.  21  of  Wallowa  Coun- 
ty V.  Wallowa  County,  71  Ore. 
337,  142  Pac.  320;  First  Presby- 
terian Church   of  Beaufort  v.   El- 


liott, 65  S.  C.  251,  43  S.  E.  674; 
Board  of  Education  of  Humphreys 
County  V.  Baker,  124  Tenn.  39, 
134  S.  W.  863. 

71.  In  England,  rights  of  en- 
try for  breach  of  condition  may 
now,  by  statute,  be  assigned,  or 
may  be  devised.  St.  8  &  9  Vict. 
c.  106,  §  6  (1845);  1  Vict.  c.  26, 
§  3  (1837).  See  Leake,  Prop,  in 
Land,  59.  For  references  to  sim- 
ilar state  statutes,  see  Southard 
V.  Central  R.  Co.,  26  N.  J.  Law, 
13;  Hoyt  v.  Ketcham,  54  Conn. 
60,  5  Atl.  600. 

In  Pinkum  v.  City  of  Eau  Claire, 
81  Wis.  301,  51  N,  W.  550,  and  in 
Stevens  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.,  —  Tex.  — ,  169  S.  W. 
644,  it  was  decided  that  when  an 
easement  had  been  created  on  con- 
dition, a  subpcquent  grantee  of 
the  land  could  take  advantage  of 
the  condition,  the  rule  against  the 
assignment  of  rights  of  entry  not 
being  applicable. 
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involve  an  application  of  tlie  general  rule  that  ''notliing 
in  action,  entry  or  re-entry  can  be  granted  over"  which 
general  rule  is  imputed  by  him  to  a  desire  to  avoid 
maintenance  and  the  stirring  up  of  litigations^  Coke's 
dictum  in  this  regard  is  not  infrequently  referred  to*, 
and  in  one  or  two  jurisdictions  the  validity  of  the  trans- 
fer of  a  right  of  re-entry  for  breach  of  condition  has 
been  supported  on  the  ground  that  the  doctrine  of 
maintenance  is  there  no  longer  in  force. "^^  The  re- 
searches of  modern  scholars,  however,  indicate  that  the 
non  transferability  of  choses  in  action  and  rights  of 
entry  had  its  origin  not  so  much  in  a  desire  to  avoid 
maintenance  as  in  the  general  acceptance  of  the  theory 
that  rights  of  entry  or  action  were  strictly  personal,  and 
that  one  who  had  merelj'  a  right  of  entry  had  notliing 
capable  of  manual  transfer,  the  only  mode  of  transfer 
recognized  in  early  timesJ^  But  however  this  may  be, 
in  any  jurisdiction  where  one  disseised  is,  without  the 
interposition  of  a  statute,  accorded  the  right  to  transfer 
land  in  the  adverse  possession  of  another,^^  it  would 
seem  that  the  grantor  should  have  the  right  to  transfer 
the  right  of  re-entry  after  a  breach  of  the  condition 
has  occurred,  since  after  breach  his  right  of  entry  is 
absolute,  as  is  that  of  one  disseised,  and  there  is  at 
least  one  decision  recognizing  such  right  of  transfer 
after  breach,  as  distinguished  from  tlie  right  before 
breach.'^^     In   the   latter   case,    that   is,   before   breach, 

72.  Co.  Litt.  214a;  Lampet's  407,  23  L.  R.  A.  (N.  S.)  937,  121 
Case,  10  Coke  Rep.  48.  S.    W.    341,    it    was    held    that    a 

73.  Bouvier  v.  Baltimore  &  N.  statute  authorizing  one  to  convey 
Y.  Ry.  Co.,  67  N.  J.  L.  281,  60  L.  land  in  another's  possession  en- 
R.  A.  750,  51  Atl.  781  (alienation  titled  one  to  convey  a  right  of 
after  breach);  McKissick  v.  re-entry  for  breach  of  condition. 
Pickle,  16  Pa.  140,  146.  76.     Bouvier  v.  Baltimore  &  N. 

74.  F.  W.  IMaitland  in  2  Law  Y.  Ry.  Co.,  67  N.  J.  L.  281,  60  L. 
Quart.  Rev.  at  p.  495;  Pollock,  R.  A.  750;  51  Atl.  781.  And  see 
Contracts,    (7th   Ed.)    217.  Church    of   Henderson,    Methodist 

75.  Post  §   590.  Protestant,    v.    Young,    130    N.    C. 
In    Moore    v.    Sharpe,    91    Ark.      8,   40   S.    E.    691.     Contra    School 
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the  grantor's  riglit  of  entry  is  no  more  than  a  possibilily, 
and  it  is  accordingly  in  entire  accord  with  the  common 
law  rnle  that  a  mere  possihility  is  not  susceptihle  of 
transfer,  that  a  contingent  riglit  of  re-entry  should  bo 
regarded  as  not  transferable.  In  view,  however,  of  the 
general  recognition  at  the  i:)resent  time  of  the  trans- 
ferability of  contingent  remainders  and  executory  in- 
terests in  favor  of  ascertained  persons,  it  is  to  be  antici- 
pated that  the  possibility  of  an  estate  represented  by 
the  riglit  to  enforce  a  condition  subsequent  will  in  time 
become  the  subject  of  transfer.'^''' 

As  regards  the  right  of  one,  who  has  made  a  con- 
veyance in  fee  simple,  subject  to  a  condition  subsequent, 
to  transfer  his  riglit  of  re-entry  by  will,  there  are  cases 
in  this  country  which  recognize  the  existence  of  the 
riglit,'^  while  in  other  cases  such  right  has  been  denied, 
a  transfer  by  will  being  placed  in  this  regard  on  the 
same  footing  as  a  transfer  inter  vivosJ^  The  question 
is  properly  one  of  the  language  and  construction  of  the 
statute  or  statutes  authorizing  the  disposition  of  prop- 
erty by  will,^"  and  occasionally,  when  the  local  statute 
provided  that  whatever  is  descendible  shall  be  devisable, 
the  courts,  in  excluding  the  power  to  dispose  by  will 
of  the  right  of  re-entry,  have  taken  the  view  that  the 

Dist.   No.   21    of   Wallowa   County  where  the  point   appears  to  have 

V.   Wallowa   County,    71    Ore.    337,  been  assumed. 

142   Pac.   320.  79.     Ruch  v.  Rock  Island,  97  U. 

77.  Post  §§  147,  176.  S.  693,  24  L.  Ed.  1101;    Southard 

78.  Hayden  v.  Inhabitants  of  v.  Central  R.  Co.,  26  N.  J.  Law, 
Stoughton,  5  Pick.  (Mass.)  528,  13;  Upington  v.  Corrigan,  151  N. 
L.  R.  A.  276,  21  N.  E.  850;  Austin  Y.  143,  37  L.  R.  A.  794,  45  N.  E. 
V.  Cambridgeport  Parish,  21  Pick.  359. 

(Mass.)  215,  224;  Clapp  v.  Wilder,  80.     That  the  right  of  re-entry, 

176    Mass.    332,    337,    50   L.   R.    A.  by  force  of  a  local  statute,  passes 

120,  57  N.  E.  692;  Boone  v.  Clark,  by   will,   see   Ball   v.   Milliken,   31 

129  111.  466,   idicttim);   Kenner  v.  R.  I.  36,  37  L.  R.  A.   (N.  S.)    623, 

American    Contract    Co.,    9    Bush.  Am.   Cas.   1912B  30,  76   Atl.   789; 

(Ky.)    202.      The    Kentucky    deci-  Cornelius    v.    Ivins,    26    N.    .T.    L. 

sion    is    expressly   based     on    the  376. 

Massachusetts  decision  first  cited,  That    even    a    statute    authoriz- 
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right  is  exercisable  by  the  heir  merely  as  representa- 
tive of  the  original  grantor,  his  ancestor,  and  that  it 
does  not  jiass  to  him  by  way  of  descent.^'^ 

It  appears  that  an  attem])ted  transfer  hiter  vivos 
of  the  right  of  re-entry,  although  invalid  for  the  pur- 
pose of  transferring  the  right,  divests  the  right  out  of 
the  grantor,  that  is,  the  effect  of  an  attempt  to  make  a 
transfer  is  to  extinguish  the  riglit.^- 

(c)     Right  passing  with  reversion.     The  com- 


mon-law rule  ])roliil)iting  the  transfer  of  the  right  to 
re-enter  for  breach  of  a  condition  was  changed  by  St. 
32  Hen.  8,  c.  35  as  regards  conditions  in  leases  for  life 
or  years,  so  as  to  allow  the  grantee  of  the  reversion  to 
avail  himself  of  the  condition.     This   statute  is   recog- 


ing  a  devise  of  a  right  of  entry 
for  condition  broken  did  not  au- 
thorize a  devise  of  the  contingent 
right  before  breach,  see  Churcli 
of  Henderson,  Methodist  Prot- 
estant V.  Young,  130  N.  C.  8,  40 
S.  E.  691. 

81.  Upington  v.  Corrigan,  151 
N.  Y.  143,  37  L.  R.  A.  794,  45  N. 
E.  359;  South w^icli  v.  New  York 
Missionary  Soc,  151  N.  Y.  App. 
Div.  116,  135  N.  Y.  Supp.  392; 
Ashuelot  Nat.  Bank  v.  Keene,  74 
N.  H.  148,  9  L.  R.  A.  (N.  S.)  758, 
65  Atl.  826.  This  distinction  finds 
some  support  in  Professor  Ames' 
statement  in  3  Harv.  Law  Rev.  at 
p.  26,  Lectures  on  Legal  History 
175,  And  see  post,  §  487. 

82.  Hooper  v.  Cummings,  45 
Me.  359;  Rice  v.  Doston  &  W. 
R.  Corporation,  12  Allen  (Mass.) 
141;  Tinkham  v.  Erie  R.  Co.,  53 
Barb.  (N.  Y.)  393;  Berenbroick 
V.  St.  Luke's  Hospital,  23  N.  Y.' 
App.  Div.  339,  4S  N.  Y.  Supp.  363; 
Stevens  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.,  —  Tex.  Civ.  App.  — ,  169 


S.  W.  644;  Board  of  Education  of 
Humphreys  County  v.  Baker,  124 
Tenn.  39,  134  S.  W.  863. 

In  support  of  such  a  rule,  a 
statement  in  1  Sheppard's  Touch- 
stone at  pp.  157,  158,  and  one  in 
5  Vin.  Abr.,  Condition  (I.  d.  11) 
have  been  quoted.  See  Rice  v. 
Boston  &  W.  R.  Corporation,  12 
Allen  (Mass.)  141.  Sheppard 
cites  no  authority,  but  his  state- 
ment accords  with  a  diet  urn  of 
Coke,  when  Attorney  General,  in 
Ferrers  v.  Borough,  Cro.  Eliz.  665. 
The  statement  in  Viner  is  based 
on  a  dictum  in  Warren  v.  Lee, 
Dyer  127.  The  rule,  conceding  its 
existence,  probably  had  its  origin 
in  an  assumed  analogy  to  the  case 
of  the  transfer  of  a  reversion, 
which  had  the  effect,  at  common 
law,  of  destroying  any  condition 
of  the  lease.     Post  note  88. 

TTiat  this  rule,  conceding  its 
existence,  does  not  apply  to  an 
attempted  transfer  of  his  right  of 
entry  by  one  heir  to  another, 
since  this  does  not  involve  the  con- 
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iiizcd  MS  in  turcc  in  some  slates,  ^^llil('  in  some  tlicrc  nre 
local  slatntcs  lia\iii.i»-  a  like  clTcct  in  lliis  ic^ard.'^''  In 
no  state,  indeed,  lias  the  ri.i;lit  of  the  ti-ansferee  of  the 
reversion  to  enforce  a   forfeitnrc*  been  denied. 

The  English  statute,  in  its  aijpiicat ion  to  conditions, 
was  construed  in  the  same  way  ns  it  Avas  in  re,i;ard  to 
covenants''*  and  it  was  held  to  a|)i)ly  only  to  conditions 
which  touch  and  concei'ii  the  land.'"''''  It  does  not,  from 
its  very  terms,  aii]>Iy  to  conditions  in  conveyances  in 
fee  simple,  where  there  is  no  reversion.^" 

The  English  statute,  above  referred  to,  has  been 
d(>cided  not  to  make  a  condition  ai)portioiiable  l)y  the 
act  of  the  parties,  and  conseciuently  not  to  autliorize 
an  enforcement  of  the  condition  by  one  to  whom  the 
reversion  in  part  only  of  the  premises  has  been  volun- 
tarily transferred,''^  and  the  effect  of  the  severance  of 
the  reversion,  that  is,  of  vesting  the  reversion  in  ]>art 
of  the  demised  premises  in  one  person  and   of  that  in 


ferring  of  the  right  of  forfeiture 
upon  a  stranger,  see  Bouvier  v. 
Baltimore  &  N.  Y.  Ry.  Co.,  67  N. 
J.  L.  281,  60  L.  R.  A.  750,  51  Atl. 
781;  Southwick  v.  New  York 
Christian  Missionary  Soc,  151  N. 
Y.  App.  Div.  116,  135  N.  Y.  Supp. 
392;    12  Columbia  Law  Rev.  649. 

83.  See  1  Tiffany,  Landlord  & 
Ten.   §   149b    (1). 

84.  Ante    §    53    (b). 

85.  Co.  Litt.  21.5a;  Stevens  v. 
Cojp,  L.  R.  4  Exch.  20;  Stock- 
bridge  Iron  Co.  V.  Cone  Iron 
Works,  102  Mass.   80. 

86.  Lewes  v.  Ridge,  Cro.  Eliz. 
863;  1  Smith,  Lead.  Cas.  137.  Com- 
pare Van  Rensselaer  v.  Hays,  19 
N.  Y.  68;  Van  Rens.selfer  v.  Ball. 
19  N.  Y.  100,  construing  the  New 
York  statute  as  giving  the  as- 
signees of  a  grantor  in  fee  re- 
serving rent,  the  right  of  entry. 


87.  Co.  Litt.  215a,  and  note; 
numpors  Case,  4  Coke,  119b,  1 
Smith's  Lead.  Cas.  95,  Van  Rens- 
selaer V.  Jewett,  5  Denio  (N.  Y.) 
121;  Cruger  v.  McLaury,  41  N.  Y. 
219;  Tinkham  v.  Erie  Ry.  Co.,  53 
Barb.  (N.  Y.)  393;  Wright  v.  Bur- 
roughes,  3  C.  B.  685;  Twynam  v. 
Pickard,  2  Barn.  &  Aid.  105.  The 
reason  for  the  rule  forbidding  the 
apportionment  of  a  condition  is 
stated  to  be  that  the  grantor 
should  be  in  of  his  original  estate 
on  the  enforcement  of  the  con- 
dition, which  could  not  be  if  he 
has  parted  with  the  reversion  in 
part.  Dumpor's  Case,  4  Coke,  119b. 
See  the  adverse  criticism  of  the 
rule  by  Joseph  Willard,  Esq.,  7 
Am.  Law  Rev.  621-623.  See  also 
Moss  v.  Chappell,  126  Ga.  196.  11 
L.  R.  A.   (N.  S.)  398,  54  S.  E.  968. 
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anothr  part  in  another  person,  would  be,  by  the  com- 
mon law  authorities,  to  destroy  the  condition.'*^  The 
rule  forbidding  the  appointment  of  conditions  has  how- 
ever never  been  applied  to  an  apportionment  by  act  of 
the  law,  as  when  the  reversion  in  different  parts  of  the 
premises  passes  to  different  persons  by  descent,^^  or  a 
part  of  the  land  is  taken  under  tlie  power  of  eminent 
domain.^"  And  one  to  whom  a  partial  interest  in  the 
reversion  in  the  whole  premises  is  transferred,  as  by  a 
concurrent  lease,^^  may  enforce  the  condition.^^ 

The  statute  of  32  Hen.  8,  or  its  American  counter- 
l^art,  does  not  enable  a  transferee  of  the  reversion  to 
enforce  a  forfeiture  for  breach  of  condition  if  the 
breach   occurred   before  the  making   of  the   transfer.^^ 

§  87.  Effect  of  enforcement  of  forfeiture.  The  en- 
forcement of  a  forfeiture  for  the  breach  of  an  express 
condition  subsequent  avoids  the  estate  ah  initio  for  most 
purposes,  the  grantor  being  in  as  of  his  original  estate 
as  if  he  had  never  parted  with  it.^^  As  a  result  of  this 
rule,  any  estates  or  incumbrances  created  by  the  grantee 
or  lessee  on  condition  are  rendered  nugatory  by  such 
enforcement  of  forfeiture,  or,  in  other  words,  all  persons 

88.  Knight's  Case,  5  Coke,  55b.  92.     Co.    Litt.    215a;    Wright    v. 
Such  was  the  effect,  before  the       Burroughes,  3  C.  B.  685. 

statute  of  Henry  8th,  of  a  trans-  93.     Fenn    v.    Smart,    12    East, 

fer  of  the  lessors  entire  reversion,  444;    Watson   v.    Smith,     180     III. 

"for    if    the   lessor     might     enter,  App.    289;    Trask   v.     Wheeler,     7 

then  he  ought  to  be  in  his  former  Allen  (Mass.)  109;  Small  v.  Clark, 

state,  etc.,   and  this   may   not   be,  97   Me.   304,   54  Atl.   758;    Godwin 

because  he  has  aliened  from  him  v.  Harris,  71  Neb.  59,  8  Ann.  Cas. 

the  reversion."  Litt.  §  347.  579,  98  N.  W.  439. 

89.  Co.  Litt.  215a;  Dumpor's  94.  Co.  Litt.  202a,  where  some 
Case,  4  Coke,  119b;  Lee  v.  Arnold,  few  exceptions  are  mentioned.  In 
4  Leon.  27;  Winter's  Case,  3  the  case  of  a  forfeiture  for  breach 
Dyer,  308b;  Cruger  v.  McLaury.  of  an  implied  condition  at  common 
41   N.  Y.  219.  law,  the  feoffor  recovered  the  land 

90.  Piggott  v.  Middlesex  Coun-  subject  to  incumbrances  imposed 
(y  Council   (1909)    1  ch.  134.  by  the  feoffee.  Co.  Litt.  233b. 

91.  Ante  §  53   (c). 


§  88] 


The  Quantum  of  Estates. 


319 


claiming  under  liim  are  bound  by  the  condition.^''  The 
rule  applies  as  against  an  assignee  of  an  estate  for 
years  as  of  other  estates,  and  he  takes  it  subject  to  any 
conditions  imposed  in  its  creation,  and  is  liable  to  be 
divested  on  the  breach  of  any  one  of  them;"^  and  it  is 
immaterial,  in  this  respect,  whether  the  condition  is 
for  the  performance  of  some  covenant  whicli  touclies 
the  land  and  runs  with  it,  or  one  whicli  is  wholly  col- 
lateral.^^ And  so  a  subtenant  is  bound  by  a  condition 
of  the  original  lease.''^  And  a  mortgage,''*^  or  other 
lien,i  subsequently  created,  is  absolutely  divested  upon 
the  enforcement  of  the  condition. 

§  88.     Relief  against  forfeiture.     Courts  of  equity 
will  quite  frequently  interpose  to  relieve  against  the  con- 


95.  Grissom  v.  Hill,  17  Ark. 
483;  Quatman  v.  McCray,  128  Cal. 
285,  60  Pac.  855;  Scott  v.  Stipe, 
12  Ind.  74;  Provost  v.  Morgan's 
L.  &  T.  R.  Co.,  42  La.  Ann.  809, 
8  So.  584;  Thomas  v.  Record,  47 
Me.  500,  74  Am.  Dec.  500;  Sioux 
City  &  St.  P.  R.  Co.  V.  Singer,  49 
Minn.  301,  15  L.  R.  A.  751,  32  Am. 
St.  Rep.  554,  51  N.  W.  905;  Winne- 
pesaukee  Camp-Meeting  Ass'u  v. 
Gordon,  67  N.  H.  98,  29  Atl.  412; 
Moore  v.  Pitts,  53  N.  Y.  485;  Up- 
ington  V.  Corrigan,  151  N.  Y.  143, 
37  L.  R.  A.  794,  45  N.  E.  359.  But 
occasionally  it  appears  to  be 
thought  that  the  transferee  in  the 
particular  case  took  subject  to  the 
condition  because  it  was,  in  the 
creation  of  the  condition,  pro- 
vided that  he  should  do  so.  See 
Latham  v.  Illinois  Cent.  R.  Co. 
253  111.  93,  184,  182  Am.  Dec.  168. 
97  N.  E.  254;  Munro  v.  Syracuse 
L.  S.  &  N.  R.  Co.,  200  N.  Y.  224, 
21  Ann.  Cas.  594,  93  N.  E.  516; 
O'Brien  v.  Weatherell,  14  Kan. 
616. 


96.  Williams  v.  Vanderbilt,  145 
111.  238,  21  L.  R.  A.  489,  36  Am.  St. 
Rep.  486,  34  N.  E.  476;  Abrahams 
v.  Tappe,  60  Md.  317;  Main  v. 
Green,  32  Barb.  (N.  Y.)  448;  Car- 
negie Nat.  Gas.  Co.  v.  Philadelphia 
Co.  158  Pa.  St.  317,  27  Atl.  951. 

97.  Flower  v.  Peck,  1  Barn.  & 
Adol.  428.  See  Sioux  City  &  St. 
P.  R.  Co.  V.  Singer,  49  Minn.  301, 
15  L.  R.  A.  751,  32  Am.  St.  Rep. 
554,  51  N.  W.  905. 

98.  Arnsby  v.  Woodward,  6 
Barn.  &  C.  519;  Brock  v.  Desmond 
&  Co.,  154  Ala.  034,  129  Am.  St. 
Rep.  71,  45  So.  665;  Miller  v. 
Prescott,  163  Mass.  12,  39  N.  E. 
409;  47  Am.  St.  Rep.  434;  Stees 
v.  Kranz,  32  Minn.  313,  20  N.  W. 
241;  Eten  v.  Luyster,  60  N.  Y. 
252;  Cuschner  v.  Westlake,  43 
Wash.  690,  86  Pac.  948. 

99.  Abrahams  v.  Tappe,  GO  Md. 
317;  Crandall  v.  Sorg,  99  111.  App. 
22;  Minneapolis  Threshing  Mach. 
Co.  v.  Hanson,  101  Minn.  2G0,  118 
Am.  St.  Rep.  C23,  112  N.  W.  217. 

1.     Williams  v.  Vanderbilt,   145 
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seqiieuces  of  the  breach  of  a  condition,  this  involving 
merely  one  application  of  the  general  doctrine  that 
equity  will,  in  a  j^roper  case,  relieve  against  a  forfeiture. 
The  limits  however  within  which  such  relief  will  be  given 
is  a  matter  as  to  which  it  is  impossible  to  deduce  a 
satisfactory  rule  from  the  decisions.^ 

Equity  will  ordinarily  relieve  against  a  forfeiture 
for  breach  of  a  condition  involving  the  payment  of  a 
sum  of  money  which  is  ascertained,  or  readily  ascertain- 
able, upon  the  payment,  not  only  of  the  principal,  but 
also  of  interest  thereon,  and  such  costs  as  have  accrued, 
the  payment  of  interest  and  costs  being  regarded  as 
compensating  for  non  payment  of  the  principal  when 
due.^  On  this  theory  relief  has  quite  frequently  been 
given  in  prevention  of  a  forfeiture  for  non  payment  of 
rent,  the  condition  being  thus  in  effect  treated  as  a 
mere  security  for  the  payment  of  the  rent.*  Equity 
will  relieve,  it  has  been  said,  even  though  the  default 
in  payment  of  rent  was  wilful,^  but  occasionally  the 
courts,  even  though  granting  relief,  refer  to  the  equities 
of  the  particular  case  in  a  way  to  indicate  that  cases 

111    238,   21  L.   R.   A.   489,   36   Am.  101   Minn.   260,   118   Am.   St.   Rep. 

St.  Rep.  486,  34  N.  E.  476;  Lender-  623,  112  N.  W.  217. 

King  V.  Rosenthal,  63  Md.   28,  52  4.     2    Story    Eq.    Jur.    §§    1315, 

Am.  Rep.  495.  1321,  1   Pomeroy,  Eq.  Jur.   §  453; 

2.  See  citations  in  notes  in  86  Attala  Min.  &  Manuf  g  Co.  v.  Win- 
Am.  St.  Rep.  at  p.  48,  and  in  69  Chester,  102  Ala.  184,  14  So.  565; 
L.  R.  A.  at  p.  833.  Lawrence  v.  Savannah,  71  Ga.  392; 

3.  Worthen  v.  Ratcliffe,  42  Ark.  Patterson  v.  Northern  Trust  Co. 
330;  Noyes  v.  Anderson,  124  N.  Y.  132  111.  App.  208;  Shriro  v.  Paga- 
175,  21  Am.  St.  Rep.  657,  26  N.  E.  nucci,  113  Me.  213,  93  Atl.  358, 
316;  Lynch  v.  Versailles  Fuel  Gas  Thropp  v.  Field,  26  N.  J.  Eq.  82; 
Co.,  165  Pa.  St.  518,  30  Atl.  984;  Horton  v.  N.  Y.  Cent.  H.  R.  R.  Co., 
Potomac  Power  Co.  v.  Burchell,  12  Abb.  N  Cas.  30;  Sunday  Lake 
109  Va.  676,  64  S.  E.  982;  Henry  Min.  Co.  v.  Wakefield.  72  Wis. 
V.  Tupper,  29  Vt.  358;  Donnelly  v.  204,  1  L.  R.  A.  178,  39  N.  W.  136. 
Eastes,  94  Wis.  390,  69  N.  W.  157,  5.  Mactier  v.  Osborn,  146  Mass. 
159;  1  Pomeroy,  Eq.  Jur.  §  450.  399,  4  Am.  St.  Rep.  282,  323,  15 
But  as  adverse  to  the  grant  of  N.  E.  641;  Henry  v.  Tupper,  29 
such  relief,  see  Minneapolis  Vt.  358,  372.  But  see  Parsons  v. 
Threshing   Mach.    Co.    v.    Hanson,  Smilie,  97  Cal.  647,  32  Pac.  702. 
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may  arise  in  which  relief  would  not  be  given/'  Relief 
as  regards  this  particular  case,  that  of  non  payment  of 
rent,  has  been  given  even  in  the  common  law  courts," 
and  there  are  in  some  states  statutory  provisions  for 
such  relief.*^ 

The  doctrine  that  equity  will  relieve  against  a 
forfeiture  for  non  payment  of  an  ascertained  or  ascer- 
tainable sum  of  money  has  been  applied  when  the  pay- 
ment was  to  be  made,  not  to  the  grantor,  but  to  a  third 
person,  and  accordingly  relief  has  been  given  when 
the  condition  of  a  conveyance  or  devise  called  for  a 
payment  of  that  character.^  And  on  this  theory  relief 
has  in  some  cases  been  given  against  a  forfeiture  for 
breach  of  a  condition  calling  for  the  payment  by  the 
tenant  of  the  taxes  on  the  property,^*^  though  in  other 
cases  relief  has,  after  a  sale  for  the  unpaid  taxes,  been 


6.  Little  Rock  Granite  Co.  v. 
Shall,  59  Ark.  405,  27  S.  W.  562; 
Palmer  v.  Ford,  70  111.  369;  Wil- 
son V.  Jones  &  Tapp,  1  Bush.  (Ky.) 
173;  Wylie  v.  Kirby,  115  Md.  282, 
Ann.  Cas.  1913A  789,  80  Atl.  962; 
Randolph  v.  Mitchell,  —  Tex.  Civ. 
App.  — ,  51  S.  W.  297;  Young  v. 
Ellis,  91  Va.  297,  21  S.  E.  480. 

Relief  against  forfeiture  for 
nonpayment  of  rent  will  not  be 
given  in  favor  of  a  tenant  under 
a  lease  who  has  been  guilty  of 
breach  of  other  covenants  for 
which  a  right  of  re-entry  is  given 
and  against  which  equity  will  not 
relieve  (Nokes  v.  Gibbon,  3  Drew. 
681,  693;  Bowser  v.  Colby,  1  Hare, 
109),  nor  if  the  restoration  of  the 
tenant  to  the  undisturbed  posses- 
sion of  the  premises  will  endanger 
the  rights  of  the  landlord.  Sun- 
day Lake  Min.  Co.  v.  Wakefield, 
72  Wis.  204,  1  L.  R.  A.  178,  39  N. 
W.  136. 

7.  Gregg's   Case,    2    Salk.    596; 
R.  P.— 21 


Phillips  V.  Doelittle,  8  Mod.  345; 
Sheets  v.  Selden,  7  Wall.  (U.  S.) 
416,  19  L.  Ed.  166;  Abrams  v.  Wat- 
son, 59  Ala.  524;  Atkins  v.  Chil- 
son,  11  Mete.  (Mass.)  112;  Shriro 
v.  Paganucci,  113  Me.  213,  93  Atl 
358;  Planters'  Ins.  Co.  v.  Diggs,  8 
Baxt.  (Tenn.)  563;  (but  see 
Matthews  v.  Crofford,  129  Tenn. 
541,  167  S.  W.  695;  Moran  v.  La- 
veil,  32  R.  I.  338,  79  Atl.  818). 

8.  See  2  Tiffany,  Landlord  & 
Ten.  §  194  1   (3). 

9.  Walker  v.  Wheeler,  2  Conn. 
299;  Sanborn  v.  Woodman,  5 
Cush.  (Mass.)  36;  Hart  v.  IIo- 
miller,  20  Pa.  248;  Carpenter  v. 
Westcott,  4  R.  I.  225;  Rogan  v. 
Walker,  1  Wis.  527;  Grimston  v. 
Bruce,  1  Salk.  156,  2  Vem.  594; 
Wheeler  v.  Whithall,  Freem.  Ch 
9,  Eq.  Cas.  Abr.  360. 

10.  McCaskill  v.  Union  Navai 
Stores  Co.,  59  Fla.  571,  52  So.  901 
(dictum);  Dodsworlli  v.  Dods 
worth,   254   111.   49,   98  N.   E.  279 
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refused,  on  tlie  s^ronnd,  in  one  case,  that  the  breach 
was  persistent  and  culpable,^^  in  another,  that  it  was 
impossible  for  the  tenant  to  pay  the  taxes,  these  having 
been  paid  by  the  sale,'-  and  in  another  that  to  2 rant 
relief  would  cast  on  the  landlord  the  onus  of  defeating 
the  sale.^^ 

As  to  conditions  involving,  not  the  payment  of  an 
ascertained,  or  readily  ascertainable,  sum  of  money,  but 
the  performance  of  some  other  act,  or  the  adoption  of 
some  particular  course  of  conduct,  "collateral  condi- 
tions," as  they  are  occasionally  called,  the  general  rule 
of  the  English  courts  is,  apart  from  statute,  to  refuse 
relief,  except  in  a  clear  case  of  mistake  or  accident.^* 
So  relief  has  there  been  refused  when  the  asserted  for- 
feiture was  for  breach  of  a  stipulation  not  to  assign 
or  underlet  without  the  landlord's  consent,^''  not  to  per- 
mit the  existence  of  a  way  over  the  land,'"  to  repair  the 
premises,^^  to  make  improvements,^**  or  to  insure,'**  the 
theory  being,  it  seems,  that  it  is  in  such  cases  impossible 

Kanakanui  v.  De  Fries,  21  Hawaii  against  subletting  without  consent 

123;  Tibbetts  V.  Gate,  6G  N.  H.  550,  was   due  to    forgetfulness   on    the 

22  Atl.  559;  Giles  v.  Austin,  62  N.  part    of    the    tenant's    agent,    the 

Y.   486;    Noyes    v.    Anderson,    124  court  refused  to  grant  relief,   for 

N.   Y.   175,   21   Am.   St.   Rep.   657,  the   reason   that   this   was   not   a 

26  N.  E.  316;  Abrahams  v.  Tappe,  mistake,  or  if  it  was,  it  was  the 

60    Md.    317     isemhle);    Planters'  result  of  negligence. 
Ins.  Co.  V.  Diggs,  8  Baxt.  (Tenn.)  15.     Wafer   v.    Mocato,    9    Mod. 

563,  Buckley  v.  Beigle,  8  Ont.  85.  112;    Barrow   v.   Isaacs    (1891),   1 

11.  Bacon    v.    Park,    19    Utah,  Q.  B.  417. 

246,  57  Pac.  28.  16.     Uescarlett     v.     Dennett,     9 

12.  Gordon  v.  Richardson,   185       Mod.  22. 

Mass.  492,  69  L.  R.  A.  867,  70  N.  17.     Hill  v.  Barclay,  18  Ves.  Jr. 

E.    1027;      See     Schimelfenig     v.  56:     Bracebridge     v.     Buckley,     2 

Howell,  172  111.  App.  201.  Price  200,  215;  Croft  v.  Goldsmid, 

13.  Kann    v.    King,    204    U.    S.  24  Beav.  312. 

43,  51  L.  Ed.  360.  18.     Nokes   V.   Gibbon,    3   Drew. 

14.  Hughes  V.  Metropolitan  Ry.       681. 

Co.,   2  App.  Cas.  439;    Bargent  v.  19.     Rolfe   v.    Harris,     2     Price, 

Thomson,  4  Giff  473.     In  Barrow  206,  note;  Green  v.  Bridges,  4  Sim. 

V.    Isaacs     (1891).    1    Q.    B.    417,  96. 
where   a   breach    ot    a    covenant 
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to  asc'ortain  tlu*  ain»)iiiit  of  (iaina^e  caused  by  the 
breach,  and  consoquontly  imj)ossil)le  to  eomponsatp  thn 
j^raiitor  or  lessor  for  any  inconvenience  or  risk  to  which 
he  may  have  been  subjected  thereby,  ev(!n  if  lie  has 
not  suffered  actual  ])ecuniary  damage.  In  tliis  country, 
while  occasionally  tlie  coui'ts  have  indicated  a  tendency 
in  favor  of  the  rule  of  the  Knglish  cases  in  this  r(>gard,-" 
they  have  ordinarily  shown  a  more  liberal  attitude  as 
regards  the  grant  of  relief.-'  They  have  at  times  a])- 
plied  the  doctrine  that  e(|uity  will  relieve  from  the  re- 
sults of  accident  or  mistake  to  cases  in  which  the  de- 
fault was  the  result  merely  of  lack  of  knowledgi?  or 
understanding  of  the  terms  of  the  condition;--  and  they 
tend  to  regard  one  as  entitled  to  relief  if  the  l)reach 
was  not  wilful,  meaning  tliereby,  if  the  person  seeking 
relief  had  at  the  time  no  intention  to  violate  the  condi- 
tion, or  was  ignorant  of  the  fact  that  Le  was  so  doing.'*^^ 


20.  Sheets  v.  Selden,  7  Wall. 
416,  19  L.  Ed.  166;  O'Byrne  v. 
Jebeles  Colias  Confectionery  Co., 
165  Ala.  183,  51  So.  633;  ''ar- 
sons V.  Smilie,  97  Cal.  647.  32  Pac. 
702;  Farmers  Pawnee  Canal  Co. 
V.  Pawnee  Water  Storage  Co.,  47 
Colo.  239,  107  Pac.  286;  Brink  v. 
Steadman,  70  111.  241;  Gordon  v. 
Richardson,  185  Mass.  492,  09  L. 
R.  A.  867,  70  N.  E.  1027;  Roberts 
V.  Geis,  2  Daly  (N.  Y.)  .535. 
Powers  Shoe  Co.  v.  Odd  Fellows 
Hall  Co.,  133  Mo.  App.  229,  113 
S.  W.  253;  Maginnis  v.  Knick- 
erbocker Ice  Co.,  112  Wis.  385,  69 
L.  R.  A.  833,  88  N.  W.  300. 

21.  See  Paschall  v.  Passmore, 
15  Pa.  295;  Hagar  v.  Bnck,  44  Vt 
285,  8  Am.  Rep.  368;  South  Penn 
Oil  Co.  V.  Edgell,  48  W.  Va.  348, 
86  Am.  St.  Rep.  43,  37  S.  E.  596; 
Donnelly  v.  Rastes,  94  Wis.  390, 
69   N.  W.   157. 

22.  Dodsworth    v.    Dodsworth, 


254  111.  49,  98  N.  E.  279;  Mactier 
V.  Osborn,  146  Mass.  399,  15  N. 
E.  611,  4  Am.  St.  Rep.  323;  Lun- 
din  V.  Schoeffel,  167  Mass.  465,  45 
N  E  933;  Tibbetts  v.  Gate,  66  N. 
H.  360,  22  Atl.  559;  South  Penn 
Oil  Co.  V.  EdRell,  48  W.  Va.  348, 
86  Am.  St.  Rep.  43,  37  S.  E.  596. 
That  the  default  was  due  to 
gross  negligence  excludes  any  pos- 
sibility that  it  was  due  to  acci  lent 
or  mistake.  Kann  v.  King,  204  U. 
S.   43,   51   L.   Ed.  360. 

23.  See  Dodsworth  v.  Dods- 
worth, 254  111.  49,  98  N.  E.  279; 
Sanborn  v.  Woodman,  5  Cush. 
(Ma.ss  )  ;i6;  Tibbetts  v.  Gate,  66 
N.  H.  360,  22  Atl.  559;  Bacon  v. 
Park,  19  Utah  246,  57  Pac.  28; 
Henry  v.  Tupper,  29  Vt.  358; 
Wheeling  &  E.  G.  R.  Co.  v.  Town 
of  Triadelphia,  58  W.  Va.  487,  4 
L.  R.  A.  (N.  S.)  321,  r>2  S.  E. 
499;    Maginnis    v.    Knickerbocker 
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Occasionally  the  matter  of  granting  relief  against 
forfeiture  is  referred  to  as  one  of  discretion  as  regards 
the  particular  case^^  and  sometimes  the  disproportion 
between  the  loss  to  the  grantor  resulting  from  the 
breach  and  the  loss  to  the  grantee  resulting  from  the 
forfeiture  is  regarded  as  a  consideration  in  favor  of 
relieving  the  latter.^^  Occasionally,  moreover,  the  courts 
have  indicated  a  disposition  to  be  guided  in  this  regard 
by  the  consideration  of  the  propriety  of  a  strict  enforce- 
ment of  the  jDarticular  class  of  condition  in  order  prop- 
erly to  secure  the  lessor  from  imposition  on  the  part 
of  the  lessee,  as  for  instance  a  condition  in  an  oil  or 
gas  lease  requiring  prompt  development  of  the  prop- 
erty.26 

That  the  grant  of  relief  would  cause  actual  loss,  or 
decided  probability  of  loss,  to  the  grantor  or  lessor  seek- 
ing relief,  is  no  doubt  a  strong  reason  for  refusing  re- 
lief,2^  and  a  probability "  that  the  lessee,  if  relieved, 
would,  by  reason  of  insolvency  or  otherwise,  be  guilty  of 
another  breach  of  the  same  condition-^  or  of  other  stipu- 
lations of  the  lease-^  has  also  been  so  referred  to.  Apart 
from  the  question  of  actual  loss  to  the  grantor  or 
lessor  by  the  breach  of  condition,  the  fact  that  the 
breach  did  not  in  any  way  increase  his  risk  of  loss  has 
been  regarded  as  a  consideration  in  favor  of  granting 
relief.^  ° 

IC2  Co.,  112  Wis.  385,  69  L.  R.  A.  Rep.  43,  37  S.  E.  596. 

833,  88  N.  W.  300.  26.     Brown    v.    Vandergrift,    80 

24.  Henry  v.  Tupper,  29  Vt.  Pa.  142;  Munroe  v.  Armstrong, 
358;  Coventry  v.  McLean,  21  Ont.  96  Pa.  307;  Hukill  v.  Guffey,  37 
App.  176.  W.  Va.  425,  16  S.  E.  544. 

25.  Springfield  &  N.  E.  Trac-  27.  Kann  v.  King,  204  U.  S.  43, 
tion  Co.  V.  Warrick,  249   111.  470,  51  L.  Ed.  360. 

Ann.  Gas.  1912A  187,  94  N.  E.  933;  28.     Dunklee  v.   Adams,   20   Vt. 

Lundin  v.  Schoeffel,  167  Mass.  465,  415,  50  Am.  Dec.  44. 

45  N.  E.  933;   Hagar  v.  Buck,  44  29.     Sunday    Lake    Min.    Co.    v. 

Vt.  285,  8  Am.  Rep.  368;    Stevens  Wakefield,  72  Wis.  204,  39  N.  W. 

V.    Pillsbury,   57   Vt.   205,   52   Am.  136. 

Rep.  121;    South  Penn.  Oil  Co.  v.  30.     Lundin     v.     Schoeffel,     167 

Edgell,  48  W.  Va.  348,  86  Am.  St.  Mass.   465,  45  N.  E.  933,  referred 
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In  so  far  as  the  grantor  or  lessor  bj^  liis  eondnct 
induces  the  grantee  or  lessee  to  believe  that  a  strict 
performance  of  the  covenant  or  condition  will  not  be  in- 
sisted on,  and  he  afterwards  attempts  to  enforce  a 
forfeiture  for  a  breach  which  he  has  thus  induced,  equity 
may  relieve  on  the  ground  of  fraud  or  surprise.^^  Such 
conduct  by  the  grantor  or  lessor  may  also,  as  was  be- 
fore stated,^-  be  regarded  as  involving  a  waiver  of  the 
condition. 

While  it  has  been  said  that  equity  will  not  relieve 
in  the  case  of  breach  of  a  condition  precedent,  as  dis- 
tinguished from  a  condition  subsequent,^^  it  appears 
that  it  may  do  so  in  case  the  breach  consists  in  the 
non  payment  of  money  at  a  stipulated  time,  or  if  the 
breach  of  condition  is  otherwise  such  as  to  admit  of 
compensation,  and  compensation  is  made.^* 

§  89.  Conveyances  in  consideration  of  support.  A 
conveyance  of  land  is  frequently  made,  usually  by  a 
person  advanced  in  years,  in  consideration  of  a  promise 

to   in  Gordon   v.   Richardson,    185  Smith,    2    Edw.    Ch.    (N.    Y.)    78; 

Mass.  492,  69  L.  R.  A.  867,  70  N.  Donnelly   v.   Eastes,   94   "^is.   390, 

E.  1027    -  69  N.  W.  157. 

31.  Hughes  V.  Metropolitan  R.  34.  Co.  Litt.  237a,  P/atler's 
Co.,  R.  L.  1  C.  P.  Div.  120,  2  App.  note;  2  Story  Eq.  Jur.  §  1315; 
Cas.  439;  Burke  v.  Price,  15  Ir.  Hay  ward  v.  Angell,  1  Vern.  222; 
Ch.  Rep.  106,  Lilley  v.  Fifty  As-  Woodman  v.  Blake,  2  Vern.  222; 
sociates,  101  Mass.  432;  Powers  Barnardiston  v.  Fane,  2  Vern.  366; 
Shoe  Co.  V.  Odd  Fellows  Hall  Co.,  Cage  v.  Russell,  2  Vent.  352;  Hol- 
133  Mo.  App.  229,  113  S.  W.  253,  linrake  v.  Lister,  1  Russ.  500, 
Thropp  V.  Field,  26  N.  J.  Eq.  (11  508;  Baltimore  City  Bank  v. 
C.  E.  Green)  82;  Horton  v.  New  Smith,  3  G.  &  J.  (Md.)  265;  Chip- 
York  Cent.  R.  Co.,  12  Abb.  N.  Cas.  man  v.  Thompson,  Walk  Ch. 
(N.  Y.)    30.  (Mich.)   405;  DeForest  v.  Bates,  1 

32.  Ante  §   83.  Edw.  Ch.  (N.  Y.)  394,397;  Thomp- 

33.  4    Kent.    Coram.    125;    Pop-  son  v.  Whipple,  5  R.  I.  144. 

hai^  V.  Bamfield,  1  Vern.  79;  Earl  In  Bean  v.   Atkins,   87   Vt.   376, 

of  Fv^versham  v.  Watson,  Freem.  89  Atl.  G43,  there  was  a  limitation 

Ch.    35;     Falkland    v.    Bertie,     2  over  in  favor  of  X  in  defeasance 

Vern.  333;  Davis  v.  Gray,  16  Wall.  of   a  life   estate   in   case   the   life 

U.  S.  203,  21  L.  Ed.  447;  Wells  v.  tenant   failed   to   furnish   support 
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on  the  [lart  oi"  the  ^Tautee,  ordinarily  the  grantor's  son 
or  other  near  relative,  to  support  the  grantor  during 
the  balance  of  the  hitter's  life.  Such  a  conveyance  is 
not  usually  in  terms  on  condition  that  the  support  be 
furnished,  but  it  is  occasionally  so  expressed,  and  in 
view  of  the  ordinary  attitude  of  the  courU  in  favor  of 
divesting  the  grantee's  title  upon  his  failure  to  furnish 
sui)port,  the  analogy  between  such  convey ?.nces  and 
those  subject  to  a  condition  subsequent  is  sufficiently 
close  to  justify  their  consideration  in  the  same  con- 
nection. 

In  one  or  two  jurisdictions  the  courts  have  appar- 
ently adopted  the  view  that,  even  in  the  absence  of  any 
words  of  condition,  a  conveyance  in  consideration  of 
a  promise  of  supjiort  is  to  be  construed  as  a  conveyance 
subject  to  a  condition  of  support.'^^  But  even  when  the 
conveyance  is  regarded  as  subject  to  such  a  condition, 
and  the  condition  is  referred  to  as  a  basis  for  the 
grant  of  relief,  the  relief  which  is  given  is  occasionally 
equitable  in  character,  that  is,  it  takes  the  form  of  a 
decree  for  rescission  or  cancellation  of  the  conveyance, 
rather  than  of  a  reentry  or  an  action  of  ejectment,^^ 
as  in  the  ordinary  case  of  a  conveyance   subject  to  a 

to  X.     Relief  was  given  by  equity  Young,    157   Wis.    424,   147   N.   W. 

in  favor  of  the  life  tenant,  it  not  361. 

appearing     that     the     failure     to  36.     Huffman    v.     Ricketts,     60 

furnish  support  was  wilful  or  in-  Ind.  App.  526,  111  N.  E.  322;  Mar- 

tentional.      This    was    proporly    a  tin  v.  Adams,  171  Ky.  246,  188  S. 

case   of  condition   pracpdeuc    (See  W.  318;  Adkins  v.  Adkins,  171  Ky. 

Ante  §  75,  notes  61-64)  though  the  762,   188   S.   W.   843;    Fluharty   v. 

court    discussed    it    as    a   case    of  Fluharty,  54  W.  Va.  407,  46  S.  E. 

condition  subsequent.  199;    White  v.   Bailey,  65   W.   Va. 

35.     Huffman     v.     Rickets,     60  573,    64    S.    E.    1019,   23    L.    R.    A. 

Ind.  App.  526,  111  N.  E.  322;  Blum  (N.  S.)  232;  Glocke  v.  Glocke,  113 

V.   Bush.   86   Mich.    206,   49   N.   W.  Wis.   303,   57   L.   R.  A.   458,   89  N. 

142;    Glocke   v.    Glocke,    113    Wis.  W.  118;  Young  v.  Young,  157  Wis. 

303,    57    L.    R.    A.    458,    89    N.    W.  424,    147    N.    W.    361.      But    that 

118;  Brenger  v.  Brenger,  142  Wis.  there  should  in  such  case  be  a  re- 

26,  26  L.  R.   A.    (N.  S.)    387,  135  entry  by  the  grantor,  or  its  equiv- 

Am.    St.    Rep.   1050,    19    Am.    Gas.  alent,   see   Wilkes   v.    Grover,   138 

1136,    125    N.    W.    109;    Young    v.  Ga.    407,    75    S.    E.    353;    Blum   v. 
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condition  subsequent.^''  In  most  of  tlic  cases  on  tlio 
subject,  however,  there  is  no  reference  to  any  condition, 
as  distinguished  from  a  promise,  of  support,  and  tlie 
court  grants  rescission  or  cancellation  of  the  convey- 
ance by  reason  merely  of  the  nonperformance  of  the 
promise.  Occasionally  the  grant  of  such  relief  is  in 
terms  based  on  the  inadequacy  of  the  legal  remedy  by 
action  for  damages,"'''  but  usually  the  court,  in  granting 
relief,  makes  no  reference  to  any  specific  doctrine  of 
equity,  basing  its  action  on  the  injustice  of  allowing 
the  grantee  to  retain  the  land  without  performing  the 
promise  on  the  faith  of  which  the  conveyance  was  made 
to  him."^  It  would  seem,  however,  that  the  action  of 
the  courts  in  thus  rescinding  the  conveyance  by  reason 
of  the  non  performance  of  the  promise  of  support  may 
be  regarded  as  involving  an  a]i]ilication,  or  rather 
perhaps  an  extension,  of  the  doctrine  that,  upon  the 
repudiation  of  a  contract  by  one  party  thereto,  the 
other  party  may  rescind  the  contract  and  recover  what 
he  has  paid  thereon."*" 


Bush,  86  Mich.  206,  49  N.  W.  142; 
Strothers  v.  Woodcox,  142  Iowa 
648,  121  N.  W.  51;  Richter  v. 
Richter,  111  Ind.  456,  12  N.  E. 
698;  Rollins  v.  Riley,  44  N.  H. 
9;  Davison  v.  Davison,  71  N.  H. 
180,  51  Atl.  905;  Spaulding  v.  Hal- 
lenbeck,  35   N.   Y.   204. 

37.  Ante   §   85. 

38.  Diggins  v.  Doherty,  4  Mack- 
ey  (15  D.  C.)  172;  Reeder  v. 
Reeder,  89  Ky.  529,  12  S.  W.  1063; 
Grant  v.  Bell,  26  R.  I.  288,  58  Atl. 
951;  Lowman  v.  Crawford,  99  Va. 
688,  40  S.  E.  17;  Martin  v.  Hall, 
115  Va.  358,  79  S.  E.  320. 

39.  Whittaker  v.  Trammoll,  86 
Ark.  251,  110  S.  W.  1041;  Martinez 
V.  Martinez,  57  Colo.  292,  141  Pac. 
469;  Beck  v.  Hoyt,  39  Conn.  9, 
Penfield  v.  Penfield,  41  Conn.  474, 
Cree  v.   Sherfy,   138   Ind.   354,   37 


N.  E.  787;  Maddox  v.  Maddox, 
135  Ky.  403,  122  S.  W.  201; 
Humbles  v.  Harris,  151  Ky. 
685,  152  S.  W.  797;  Lockwood 
V.  Lockwood,  124  Mich.  627, 
83  N.  W.  613;  Bruer  v.  Bruer,  109 
Minn.  260,  28  L.  R.  A.  (N.  S.) 
608,  123.  N.  W.  813;  Haatja  v. 
Saarenpaa,  118  Minn.  255,  136  N. 
W.  871;  Reid  v.  Burns,  13  Ohio 
St.  49;  Tomsik  v.  Tomsik,  78 
Neb.  103,  110  N.  W.  674;  Thomas 
v.  Thomas,  24  Ore.  251,  33  Pac. 
565;  Martin  v.  Hall,  115  Va.  358. 
79  S.  E.  320;  Tysor  v.  Adams,  116 
Va.  239,  51  L.  R.  A.  (N.  S.)  1197. 
81  S.  E.  76:  Gardner  v.  Frederick. 
96  Wash.  324,  65  Pac.  85. 

40.  Pollock  Contracts  (Willis- 
ton's  Ed.)  335;  Woodward,  Quasi 
Contracts  §  262, 
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In  Illinois  and  Oklahoma  the  right  of  the  grantor 
to  rescind  has  been  based  on  the  theory  that  the  neglect 
or  refusal  of  the  grantee  to  comply  with  his  contract 
raises  a  presumption  that  he  made  it  without  intending 
to  perform,  and  that  the  conveyance  was  accordingly  ac- 
quired by  fraud.^^  In  Rhode  Island  a  reconveyance  has 
been  decreed  upon  the  theory  that  the  conveyance  creates 
a  continuing  obligation  in  the  nature  of  a  trust,  and  that 
the  failure  to  support  is  a  renunciation  of  the  trust.^^ 

Occasionally  the  court,  in  granting  a  rescission  of 
the  conveyance  by  reason  of  the  noncompliance  with 
the  contract  for  support,  has  decreed  an  accounting  in 
favor  of  the  grantee  on  account  of  expenditures  already 
incurred  by  him  in  furnishing  support  or  in  improving 
the  property.*^ 

Although  the  great  weight  of  authority  is,  as  above 
indicated,  in  favor  of  the  right  of  the  grantor  to  de- 
mand a  rescission  of  the  conveyance  upon  a  breach  of 
the  grantee's  promise,  in  some  states  a  contraiy  view 
has  been  taken,  the  grantor  being  confined  to  an  action 
for  damages,^^  except,  in  perhaps  two  states,  when  the 

41.  Stebbins  v.  Petty,  209  111.  Minn.  158,  114  N.  W.  739;  Tomsik 
291,  101  Am.  St.  Rep.  243,  70  N.  v.  Tomsik,  78  Neb.  103,  110  N.  W. 
E.  673;  Wood  v.  Leeka,  262  111.  674;  Grant  v.  Bell,  26  R.  I.  288,  58 
607,  104  N.  E.  1048;  O'Ferrall  v.  Atl.  951;  Bishop  v.  Aldrich,  48 
O'Ferrall,  276  111.  132,  114  N.  E.  Wis.  619,  4  N.  W.  775;  Morgan  v. 
561;  Spangler  v.  Yarborough,  23  Loomis,  78  Wis.  594,  48  N.  W.  109. 
Okla,  806,  138  Am.  St.  Rep.  856,  Compare  Daniels  v.  France,  168 
101    Pac.    1107.      See     Sherrin    v.  Ky.  749,  182  S.  W.  919. 

Flinn,  155  Ind.  422,  58  N.   E.   549.  44.     Gardner     v.     Knight,     124 

42.  Grant  v.  Bell,  26  R.  I.  288,  Ala.  273,  27  So.  298;  Schott  v. 
58.58  Atl.  951.  See  Barnes  v.  Schott,  1C8  Cal.  342,  143  Pac.  595; 
Barnes,  9  Mackey  (20  D.  C.)  479;  Self  v.  Billings,  139  Ga.  400,  77 
Woolcott  V.  Woolcott,  133  Mich.  S.  E.  562;  Dixon  v.  Milling,  102 
643,  95  N.  W.  740.  Miss.  449,  59  So.  804,  43  L.  R.  A. 

43.  Norris  v.  Lilly.  147  Cal.  (N.  S.)  916;  Lee  v.  McMorries,  107 
754,  109  Am.  St.  Rep.  182,  82  -Pac.  Miss.  889,  66  So.  278,  L.  R.  A. 
425;  Maddox  v.  Maddox,  135  Ky.  1915B,  1069;  Studdard  v.  Wells, 
403,  122  S.  W.  201;  Huffman  v,  120  Mo.  25,  25  S.  W.  201  (semftZe) ; 
Rlcketts,  60  Ind.  App.  526,  111  N.  Anderson  v.  Gaines,  156  Mo,  664, 
E.   322;    Johnson  v.   Paulson,   103  57  S.  W.  726;  Shafer  v.  Shaier,  — 
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grantee  is  insolveiit,^^  or,  in  any  state,  when  tlierc  is  a 
recognized  gronnd  for  the  interposition  of  equity,  snch 
as  fraud,  accident,  or  mistake. 

The  courts  liave  occasionally  recognized  and  es- 
tablished a  lien  on  the  property  for  the  value  of  the 
support  which  was  to  be  furnished,^*'  a  lien  wliich, 
though  not  so  termed,  appears  to  be  equivalent  to  the 
so  called  vendor's  lien  for  the  price  of  land  conveyed.^^ 
It  has  however  been  quite  as  frequently  decided  that  a 
vendor's  lien  for  the  value  of  the  support  does  not  exist, 
in  view  of  the  uncertain  and  unliquidated  character 
of  a  claim  therefor.^ ^  In  one  state  the  court  has  taken 
control  of  the  land,  by  means  of  a  receiver  or  otherwise, 
for  the  purpose  of  applying  the  profits,  or  a  portion 
thereof,  to  the  grantor's  support.^^ 


Mo.  — ,  190  S.  W.  323;  Butterhof 
V.  Butterhof,  84  N.  J.  L.  285,  86 
Atl.  394;  Dunn  v.  Ryan,  82  N.  J. 
Eq.  356,  49  L.  R.  A.  (N.  S.)  1015.  88 
Atl.  1025;  Murray  v.  King,  7  Ired. 
Eq.  (42  N.  C.)  19;  Mayer  v.  Swift, 
73  Tex.  367,  11  S.  W.  378;  Elliott 
V.  Elliott.  50  Tex.  Civ.  App.  272, 
109  S.  W.  215,  1142;  Selari  v. 
Selari,  —  Tex.  Civ.  App.  — ,  124 
S.  W.  997;  Chambers  v.  Wyatt, 
—  Tex.  Civ.  App.  — ,  151  S.  W. 
864. 

45.  Priest  v.  Murphy,  103  Ark. 
464,  149  S.  W.  98;  McCardle  v. 
Kennedy,  92  Ga.  198,  44  Am.  St. 
Rep.  85,  17  S.  E.  1001;  Wood  v. 
Owen,  133  Ga.  751,  66  S.  B.  951. 

46.  Hamilton  v.  Barricklow,  96 
Ind.  398;  Zoeller  v.  Loi,  —  Ind. 
App.  — ,  120  N.  E.  623;  Webster 
v.  Cadwallader,  133  Ky.  500,  134 
Am.  St.  Rep.  470,  118  S.  W.  327; 
Simmons  v.  Schafer,  98  Kan.  725, 
184  Mich.  399,  151  N.  W.  582 
160  Pac.  199;  Marsac  v.  DeFord, 
184    Mich.    399,     151     N.     W.     582 


(semble) ;  Bruer  v.  Bruer,  109 
Minn.  260,  28  L.  R.  A.  (N.  S.) 
608,  123  N.  W.  813;  Patton  v.  Nix- 
on, 33  Ore.  159,  52  Pac.  1048; 
Danielson  v.  Danielson,  165  Wis. 
171,  L.  R.  A.  1917D  624,  161  N.  W. 
787. 

47.  Post  §  664. 

48.  Burroughs  v.  Burroughs, 
164  Ala.  329,  28  L.  R.  A.  (N.  S.) 
607,  137  Am.  St.  Rep.  59;  20  Ann. 
Cas.  926,  50  So.  1025;  Whittaker 
V.  Trammell,  86  Ark.  251,  110  S. 
W.  1041;  Camp  v.  Gifford,  67  Barb. 
(N.  Y.)  434;  Lee  v.  McMorries, 
107  Miss.  889,  L.  R.  A.  1915B  1069, 
66  So.  278;  Arlin  v.  Brown,  44  N. 
H.  102;  Brawley  v.  Catron,  8  Leigh 
(Va.)  522;  Crim  v.  Holsberry,  42 
W.  Va.  667,  26  S.  E.  314. 

49.  Blose  v.  Blose,  118  Va.  16, 
86  S.  E.  911;  Keister  v.  Cubine, 
101  Va.  768,  45  S.  E.  285;  See 
Webster  v.  Cadwallader,  133  Ky. 
500,  134  Am.  St.  Rep.  470,  118 
S.  W.  327. 
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Occasionally  a  mortgage  is  executed  expressly  to 
secure  the  i)orf'ormance  of  a  contract  for  support  ;'^^ 
and  in  at  least  one  state  it  has  been  held  that  a  con- 
veyance expressed  as  subject  to  a  condition  of  the 
grantor's  support  was  in  effect  a  conveyance  with  a 
mortgage  back  to  secure  the  support.^^  Conversely  a 
conveyance  accomi)anied  by  a  mortgage  back  to  secure 
support  has  been  regarded  as  in  effect  a  conveyance 
on  condition  of  support,  and  as  such  subject  to  res- 
cission on  failure  to  furnish  support/"^-  Approximately 
equivalent  in  effect  to  a  mortgage  back  in  favor  of  the 
grantor  to  secure  support  is  language  in  the  convey- 
ance creating  an  express  charge  upon  the  land  for  the 
furnishing  of  support  by  the  grantee  to  the  grantor/'^ 

A  contract  for  support  has  usually  been  regarded 
as  joersonal  in  character,  the  grantor  being  entitled  to 
the  care  and  attention  in  this  regard  of  the  person  him- 
self, who  promised  to  furnish  the  support.  Conse- 
quently the  grantee  cannot  ordinarily  delegate  to  an- 
other the  duty  of  furnishing  support, ^^'^^  and  it  has  even 
been  decided  that  a  subsequent  transfer  of  the  land  by 
the  grantee  shows  an  intention  not  to  funiish  support 
as  agreed,  so  as  to  justify  rescission  of  the  convey- 
ance.^^ For  a  like  reason,  that  the  grantor  is  entitled 
to  have  the  support  furnished  by  the  grantee  himself, 

50.  Post  §  607  (a).  330;    Pownal  v.   Taylor,   10   Leigh 

51.  Abbott  V.  Sanders,  80  Vt.  (Va.)  172,  34  Am.  Dec.  725;  Mc- 
179,  13  L.  R.  A.  (N.  S.)  725,  130  Clure  v.  Cook,  39  W.  Va.  579,  20 
Am.    St.    Rep.    974,    12    Ann.    Cas.  S.   E.   612. 

898,   66   Atl.    1032;     And   see   Flu-  54-55.     Huffman  v.  Ricketts,  60 

harty  v.  Fluharty,  54  W.  Va.  407.  Ind.    App.   526,    111    N.     E.    322; 

46  S.  E.  199.  Glocke  v.  Glocke,  113  Wis.  303,  57 

52.  Knutson  v.  Bostrak,  99  Wis.  L.  R.  A.  458,  89  N.  W.  118,  Com- 
469,  75  N.  W.  156.  pare  Joslyn  v.  Parlin,  54  Vt.  670; 

53.  Price  v.  Hobbs,  47  Md.  Baugh  v.  Baugh,  157  Ky.  236,  162 
359;  Childs  v.  Rue,  84  Minn.  323,  S.  W.  1118;  Keister  v.  Cubine,  101 
87    N.   W.   918;    Helms   v.    Helms,  Va.  768,  45  S.  E.  285. 

137  N.  C.   206,  49  S.  E.  110;    135  56.     TTiomas  v.  Thomas,  24  Ore, 

N.  C.  164,  47  S.  E.  415;  Bonebreak       251,  33  Pac,   565:    Payette  v.  Fer^ 
V.  Summers,  193  Pa.  St.  22,  44  Atl.       rier,  20  Wash.  479,  55  Pac.  629. 
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lie   lias   oconsionnlly  beon   roo-nrrlod    as   ontitlod   to   re- 
scind upon  the  death  of  the  grantee." 

TIT      (B)     Estate  on  Special  Limitation. 

§  90.  Nature  of  special  limitation.  An  estate  on 
special  limitation  resembles  an  estate  on  condition  sub- 
sequent in  that,  while  it  may  continue  for  the  natural 
duration  of  an  estate  in  fee  simple,  in  fee  tail,  for  life, 
or  for  "^ears,  it  may  possibly  terminate  before  the  end 
of  such  period,  owing  to  the  happening  of  a  contin- 
gency named.  There  is,  however,  a  fundamental  dis- 
tinction between  an  estate  on  condition  and  one  on 
special  limitation,  in  that,  while  in  the  former  case  the 
words  which  provide  for  the  termination  of  the  estate 
on  a  contingency  are  not  regarded  as  a  part  of  the 
original  limitation  of  the  estate,  but  are  considered  to 
provide  for  the  cutting  off  of  the  estate  before  its 
proper  termination,  in  the  case  of  an  estate  on  special 
limitation  the  words  of  contingency  are  regarded  as  a 
part  of  the  limitation  itself,  and  so  as  not  cutting  off 
an  estate  previously  limited,  but  as  merely  naming  an 
alternative  limit  to  the  duration  of  the  estate. 

The  term,  ''conditional  limitation,"  rather  than 
"special  limitation,"  is  by  some  writers  used  to  de- 
scribe such  an  alternative  limitation,  but  this  use  of  the 
term  ''conditional  limitation"  is  productive  of  much 
confusion,  owing  to  the  fact  that  the  tenii  is  very 
generally  used   to   describe   a   provision    for   an   estate 

57.     Bishop  V.  Aldrich,  48  Wis.  111.  291,  101  Am.  St.  Rep.  243,  70 

619,  4  N.  W.  775;   Payette  v.  Fer-  N.  E.  673;     Calkins  v.  Calkins,  220 

rier,  20  Wash.  479,  55  Pac.  029.  111.  Ill,  77  N.    E.    102.    And    see 

But  in   Illinois  it  has  been  de-  Perkins    v.     Perkins,     60     N.     H. 

cided  that  the  right  of  rescission  373;     Knight  v.     Jones,  93  S.     C. 

(or     failure    to     furnish     support,  37G,     76     S.  E.     978;     Keister     v. 

being  ordinarily  based   on   a  pre-  Cubine,    101    Va.    768,    45     S.    E. 

sumption  of  fraud  {ante  note  41),  285;        Danielson     v.      Danielson, 

there  is  no  such  right  where  the  165  Wis.  171.  L.  R.  A.  1917D  G24, 

failure  results  from  the  grantee's  161  N.  W.  787. 
death.       Steblins     v.     Petty,     209 
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to  arise  in  derogation  of  another  estate  upon  the  hap- 
pening of  a  contingency,  being  either  a  ''shifting  use" 
or  a  "shifting  executory  devise,"  hereafter  considered.^^ 
The  difference  above  stated  between  an  estate  on 
condition  and  one  on  special  limitation  has  important 
practical  results.  Since,  in  the  latter  case,  the  con- 
tingency is  the  proper  termination  of  the  estate,  after 
it  has  happened  no  estate  can  possibly  remain  in  the 
grantee  or  lessee,  and  consequently,  without  any  entry 
or  equivalent  act,  the  right  of  possession  immediately 
reverts  to  the  grantor  or  lessor.^^  And  so,  while  the 
right  to  take  advantage  of  a  condition  cannot,  at 
common  law,  be  vested  in  one  other  than  the  grantor 
or  lessor,  or  his  heir,  the  transferee  of  a  reversion,  or  a 
remainderman,  after  an  estate  in  fee  tail,  for  life,  or 
for  years,  on  special  limitation,  has  always  been  en- 
titled to  take  advantage  of  the  termination  of  the  estate 
by  such  limitation.^*' 

§  91.    Words    appropriate    to    special    limitation 

An  estate  of  this  character  is  usually  created  by  a  grant 
or  devise  "until"  a  certain  event  takes  place,  or 
"while"  or  "so  long  as"  an  existing  state  of  things 
shall  endure,  or  by  the  use  of  other  equivalent  words; 

58.  Prof.  John  C.  Gray  (Re-  it  at  all  is  only  to  invite  ob-scurity 
Btraints  on  Alienation  §  22,  note  and  confusion."  Mr.  Preston  called 
1)  enumerates  the  more  promi-  such  limitations  "collateral  lim- 
nent  writers  using  the  term  in  tlie  itations."  1  Preston,  Estates,  42. 
respective  senses,  showing  that  a  The  expression  "proviso  for  cess- 
minority  only  have  used  it  to  da-  er,"  or  "clause  of  cesser,"  is  also 
scribe  what  we  call  a  "special  lim-  sometimes  used,  especially,  it 
itation."  seems,  in  connection  with  estates 

Mr.    Challis    (Real     Prop.     252,  tail.      See    Leake,    Prop,    in    Land 

253)    calls  what  we  call   "special  217. 

limitations,"  "determinable  limita-  59.     Co.     Litt.     214b;     4     Kent, 

tions,"   and  adds:    "They  are   not  Comm.    127;    Challis,    Real    Prop 

Infrequently     styled     'conditional  260;    First    Universalist     Soc.    of 

limitations';  but  this  last  phrase  is  North  Adams  v.  Poland,  155  Mass. 

commonly   used    in    so   many    dif-  171,  Finch's  Cas.  425. 

ferent  senses  that  to  make  use  of  GO.     Co.  Litt.  214b. 
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such  words,  introducing  a  limitation,  being  distin- 
guished in  the  books  from  those  suited  for  the  creation 
of  an  estate  on  condition.*^ 

§  92.  Particular  estates  subject  to  special  limita- 
tion. Estates  in  fee  simple,  when  thus  subjected  to  tlie 
possibility  of  termination,  have  been  usually  considered 
as  forming  a  class  by  themselves,  and  are  considered 
in  the  next  section  under  the  head  of  "determinable, 
base,  or  qualified  fees." 

An  estate  tail  may  be  limited  to  terminate  on  some 
contingency.®^  An  estate  for  life  may  likewise  be  sub- 
ject to  such  a  limitation,  as  appeared  in  our  discussion 
of  estates  for  life;  it  being  there  stated  that  the  charac- 
ter of  an  estate  as  one  for  life  is  not  changed  by  the 
fact  that  it  may  terminate  on  a  contingency  before  the 
end  of  the  life.®^  Examples  of  estates  for  life  so  sub- 
ject to  the  possibility  of  termination  are  presented  by 
a  grant  to  a  woman  so  long  as  she  remains  unmarried, 
or  during  widowhood,  or  so  long  as  she  behaves  well, 
or  to  a  man  and  a  woman  during  coverture,  or  so  long 
as  the  grantee  dwells  in  a  certain  house.*'^  So  an 
estate  may  be  limited  to  one  for  life,  to  terminate  on 
its  voluntary  alienation  by  him,  or  on  his  bankruptcy 
or  insolvency,®^  or  for  so  long  as  he  may  use  the  prop- 
erty  for   certain    business    purposes.®® 

An  estate  for  years  may  likewise  be  limited  to 
terminate  on  a  contingency  before  the  expiration  of  the 
number  of  years  named,®'^  as  when  a  lease  is  for  twenty- 

61.  Challis,  Real  Prop.  252  9  Tex.  Civ.  App.  576,  30  S.  W.  838. 
Sheppard's  Touchstone,  125;   Port-  64.     Co.  Litt.  214b. 

ington's  Case,  10  Coke,  35a,  41b.  65.     Gray,  Restraints  on  Aliena- 

62.  Challis,    Real     Prop.     226;       tion,  §§  78,  80. 

Leake  Prop,  in  Land,  217;   Gray,  66.     Warner  v.  Tanner,  38  Ohio 

Aestraints    on    Alienation,    §    69;  St.  118. 

Portington's   Case,   10   Coke   36.  67.     See  1  Tiffany,  Landlord   & 

63.  Ante  §  29.  See  Thompson  Ten.  §  12d;  Munigle  v.  City  of 
V.  Baxter,  107  Minn.  122,  21  L.  R.  Boston,  3  Allen  (Mass.)  230;  Shaw 
A.  (N.  S.)  575,  Harrison  v.  Foote,  v.  Hoffman,  25  Mich.  172. 
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one  years  if  A  lives  so  long,  in  which  ease  the  lease 
expires  on  A's  death  before  the  lapse  of  twenty-one 
years. ^^  So  an  estate  for  years  may  be  subject  to  a 
special  limitation  that  it  shall  expire  before  the  end  of 
the  term,  at  the  option  of  the  lessor,*^^  or  of  the  lesseeJ*^ 
An  estate  for  years  subject  to  a  rent  cannot,  however, 
ordinarily  be  regarded  as  one  on  special  limitation,  if 
it  is  to  terminate  on  the  contingency  of  a  default  in 
some  matter  by  the  lessee,  even  though  it  is  expressly 
provided  that  the  lease  shall  be  "void"  on  such  de- 
fault, such  a  provision  being  regarded  as  a  condition, 
and  not  as  a  limitation."^ 

§  93.  Determinable,  base,  or  qualified  fees.  A  limi- 
tation to  a  man  and  his  heirs,  so  long  as  A  shall  have 
heirs  of  his  body,  or  till  the  marriage  of  a  certain 
person,  or  so  long  as  St.  Paul's  Church  shall  stand,  or 
a  tree  shall  stand,  are  among  the  examples  siven  in  the 
books  of  an  estate  which,  while  descending  to  the 
heirs  general,  is  liable  to  terminate  on  the  happening 
of  some  event. "^^  So,  when  land  is  granted  for  certain 
purposes,  as  for  a  schoolhouse,  a  church,  a  public  build- 
ing, or  the  like,  and  it  is  evidently  the  grantor's  in- 
tention tliat  it  shall  be  used  for  such  purpose  only,  and 
that,  on  the  cessation  of  such  use,  the  estate  shall  end, 
without  any  re-entry  by  the  grantor,  an  estate  of  the 
kind  now  under  consideration  is  created.'^-     It  is  neces- 

68.  Co.  Litt.  45b,  214b;  4  Kent.  Intosh,  26  N.  C.  (4  Ired.  Law)  291. 
Comra.  105.  42  Am.  Dec.  122;  Brown  v.  Fowler, 

69.  Liddy  v.  Kennedy,  L.  R.  5  65  Ohio  St.  507,  63  N.  E.  76; 
H.  L.  134;  Taylor  v.  Frohock,  85  Hooks  v.  Forst,  165  Pa.  St.  238, 
111.  584;  Pratt  v.  Paine.  119  Mass.  30  Atl.  846.  See  1  Tiffany,  Land- 
439;   Miller  v.  Levi,  44  N.  Y.  489;  lord  &  Ten.  §  12f. 

Johnston   v.   King,    83   Wis.    8,   53  71.     Ante  §  84(a),  note  23. 

N.  W.  28;    1  Tiftany,  Landlord  &  71a.     See  2  Blackst.  Comm.  109; 

Ten.   §  12E.  4  Kent  Comm.  9.  129;  Challis.  Real 

70.  Palmer   v.    Wallbridge,    15  Prop.   250   et  seq.;    1   Cruise,   Dig. 
Can.    Sup.    Ct.     650;     Jenkins     v.  tit.  1,  §§  75-80;   2  Sharswood  &  B. 
Clyde  Coal   Co.,   82   Iowa,   618,  48  Lead    Cas.  Real    Prop.   pp.   17-29. 
N.  W.  970;   Goelet  v.  Spafford,  55  72.     Morris    Canal    &    Banking 
N.  Y.  647;  Den  d.  Stedman  v.  Mc-  Co.  v.   Brown,  27  N.   J.  Law,  13; 
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sary,  it  has  been  said,  that  the  event  named  as  termi- 
nating the  estate  be  such  that  it  may  by  possibility 
never  ha))peii  at  all,  since  it  is  an  essential  characteristic 
of  a  fee  that  it  may  possiJ)Jy  endure  forever."" 

If  one  who  has  an  estate  in  fee  simple  creates  a 
determinable  fee  in  favor  of  another,  he  has  thereafter 
merely  a  })ossibility  of  reacquiring  the  land  by  reason 


Gillespie  v.  Broas,  23  Barb  (N. 
Y.)  370;  Board  of  Education  v 
Inhabitants  of  Van  Wert,  IS  Ohio 
St.  221;  First  Universalist  Soc. 
of  North  Adams  v.  Boland,  155 
Mass.  171,  15  L.  R.  A.  231,  29  N. 
E.  524;  Board  of  Education  for 
Jefferson  County  v.  Littrell.  173 
Ky.  78,   190  S.   W.  465. 

That  a  conveyance  recites  the 
purpose  for  which  it  Is  expected 
that  the  land  will  be  used  by  the 
grantee  does  not  render  the  estate 
conveyed  a  determinable  fee.  Sle- 
gel  V.  Lauer,  148  Pa.  St.  236,  15 
L.  R.  A.  547,  23   Atl.  996. 

As  stated  above,  an  estate  of 
this  character  is  called  by  dif- 
ferent writers  a  determinable  or 
a  base  or  a  qualified  fee.  The 
term  "base  fee"  is  perhaps,  more 
properly  applied  only  to  the  es- 
tate which  arises  in  the  grantee 
of  a  tenant  in  tail  upon  the  bar- 
ring of  the  issue  in  tail  by  any 
act  which  is  ineffectual  to  bar 
the  reversion  expectant  on  the  es- 
tate tail.  4  Kent,  Comm.  9;  Chal- 
lis,  Real  Prop.  61,  325;  2  Shars- 
wood  &  B.  Lead.  Cas.  Real  Prop. 
18.  See  Fines  &  Recoveries  Act, 
3  &  4  Wm.  IV.  c.  74,  §  1.  where 
a  "base  fee"  is  expressly  so  de. 
fined. 

The  term  "qualified"  fee  is  by 
Preston  and  Challis  applied  to  an 
estate  which  is  limited  to  a  man 


and  certain  of  his  heirs  only,  as 
to  a  man  and  the  heirs  of  his 
lather;  but  such  an  estate  need 
not  be  here  considered,  since,  as 
the  latter  writer  says,  it  has  rare- 
ly, if  ever,  occurred.  Challis, 
Real  Prop.  269  et  seq.;  4  Kent. 
Comnx.  9,  note  a;  1  Preston,  Es- 
tates, 449. 

73.  4  Kent,  Comm.  9;  Challis, 
Real  Prop,  251,  citing  1  Preston, 
Estates,  479;  First  Universalist 
Soc.  of  North  Adams  v.  Boland,  155 
Mass.  171,  15  L.  R.  A.  231,  29  N. 
E.  524.  The  possibility  referred 
to  is  evidently,  however,  of  a  legal, 
rather  than  a  physical,  character. 
It  is  physically  impossible  that  St. 
Paul's  or  a  tree  will  stand  for- 
ever; but  the  law  does  not  appar- 
ently take  cognizance  of  that  fact, 
at  least  in  this  connection. 

Determinable  fees  are  divided 
by  Mr.  Challis  into  two  classes, 
according  to  whether  the  event 
named  as  terminating  the  fee  is 
or  is  not  liable  at  any  time  to  be- 
come "impossible  to  happen  "  If 
it  is  such  an  event,  the  deter- 
minable fee  is,  he  says  when  the 
event  so  becomes  Impossible,  en- 
larged into  a  fee  simple.  In  the 
other  class  of  cases,  where  the 
event  is  not  liable  to  become  Im- 
possible, the  estate  can  never  be 
enlarged  into  a  fee  simple  except 
by  a  release  by   the  person  who 
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of  the  occurence  of  the  contingency  named  or  indi- 
cated, this  possibility  being  known  as  a  possibility  of 
reverter  J* 

The  owner  of  a  determinable  fee  has  all  the  rights 
of  an  owner  in  fee  simple,  with  the  same  rights  of  user 
and  power  to  commit  unlimited  waste  ;^^  but  if  he  con- 
veys his  estate,  the  grantee  takes  it  subject  to  the  same 
liability  to   termination   as   existed   before   the   grant. ^" 

Question  as  to  existence  of  estate.  By  a  num- 
ber of  writers  of  the  highest  authorit}^,  it  is  denied  that 
such  an  estate  as  that  here  considered  can,  on  principle, 
exist  since  the  passage  of  the  statute  of  Quia  Emptor es; 
their  view  being,  stated  in  general  terms,  that,  as  the 
whole  fee  is  granted,  there  is  no  estate  in  reversion 
left  in  the  grantor  to  entitle  him  to  the  possession  on 
the  happening  of  the  contingency,  and  that,  since  the 
statute  referred  to  prevents  the  relation  of  tenure  be- 
tween the  grantor  and  grantee  such  as  would  entitle 
him  to  resume  possession  as  by  escheat,  there  is  con- 
sequently no  principle  upon  which  the  right  of  reverter 
can  be  supported. '^^  The  existence  of  such  an  estate 
has,  however,  been  assumed  by  the  great  majority  of  the 

owns   the   possibility    of   reverter.  75.     1  Cruise,  Dig.  tit.  1,   §   80; 

Challis,  Real  Prop.  254.   He  names  Walsingham's    Case,    Plowd.    557; 

as    the    only    case    in    which    the  Challis,  Real  Prop.  262. 

event  can  become  impossible  one  76.     4  Kent,  Comm.  10;   1  Pres- 

in  which   the  event  is  an  act  to  ton.    Estates,    435;    Challis,    Real 

be    done   or   suffered    by   a   living  Prop.    262;     Riner    v.    Fallis,    176 

person,  the  impossibility  accruing  Ky.  575,  195  S.  W.  1102. 

on  such   person's  death.  77.     1   Sanders,   Uses  &  Trusts. 

74.     Challis,    Real    Prop.    82;    4  208;  Leake,  Prop,  in  Land  36,  and 

Kent,  Comm.   10;    2  Sharswood  &  note  (d);  Pollock,  Land  Laws  (2d 

B.  Lead.  Cas.  Real  Prop.  26;  First  Ed.)    221;    Edwards,    Prop.    Land 

Universalist  Soc.  of  North  Adams  (4th    El.)    36.      See   Gray,   Perpe- 

V.  Roland,  155  Mass.  171,  15  L.  R.  tuities,    §§    31-42,    774-788,    where 

A.    231,   29     N.     E.     524;     Brattle  this  view  is  presented  at  length. 

Square  Church  v.   Grant,   3  Gray  The     same    view     is     apparently 

(Mass.)    142,  150;    Pond   v.  Doug-  taken  by  Jessel,  M.  R.,  in  Collier 

lass,  106  Me.  85,  75  Atl.  320.  v.  Walters,  L.  R.  17  Eq.  252. 
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earlier  writers  on  real  property;"*    and  in  this  country 
its  existence  has  been   frequently  recognized."^ 


78.  See  Challis.  Real  Prop.  c. 
17,  and  appendix  IV  in  the  same 
work,  where  the  view  is  taken 
that  the  Statute  of  Quia  Emptores, 
applying  in  terms  only  to  estates 
in  "fee  simple,"  means  thereby 
estates   in    "fee   simple    absolute." 

79.  Burlington  &  C.  R.  Co.  v. 
Colorado  R.  Co.,  38  Colo.  95,  88 
Pac.  154;  Loomis  v.  G.  F.  Heu- 
blein  &  Bro.  91  Conn.  146,  99  Atl. 
483;  Gibson  V.  Hardaway,  68  Ga. 
370;  Friedman  v.  Steiner,  107  111. 
125;  Aldred  v.  Sylvester,  184  Ind. 
542,  111  N.  E.  914;  Des  Moines 
City  Ry.  Co.  v.  City  of  Des  Moines, 
—  Iowa  — ,  159  N.  W.  450;  Pond 
V.  Douglass,  106  Me.  85,  75  Atl. 
320;  Reed  v.  Stouffer,  56  Md.  236, 
254;  First  Universalist  Soc.  of 
North  Adams  v.  Boland,  155  Mass. 
171,  15  L.  R.  A.  231,  29  N.  E.  524; 
Lyford  v.  Laconia,  75  N.  H.  220, 
22  L.  R.  A.  (N.  S.)  1062,  139  Am. 
St.  Rep.  680,  72  Atl.  1085;  Board 
of  Chosen  Freeholders  of  Cum- 
berland County  V.  Buck,  79  N.  J. 
Eq.  472,  82  Atl.  418;  Leonard  v. 
Burr,  18  N.  Y.  96;  Hall  v.  Turner, 


110  N.  C.  292,  14  S.  E.  791;  Slegel 
V.  Lauer,  148  Pa.  St.  236,  15  L. 
R.  A.  547,  23  Atl.  996;  Halifax 
Congregational  Soc.  v.  Stark,  34 
Vt.  243;  Aumiller  v.  Dash,  51 
Wash.  520,  99  Pac.  583.  See  also 
Cases  cited  Gray,  Pepetuities, 
§§  31-40;  1  Sharswood  &  B.  Lead. 
Cas.  Real  Prop.  17  et  seq. 

In  some  decisions,  a  statutory 
dedication  of  land  for  a  particular 
public  use  is  considered  to  create 
an  estate  of  this  character  in  the 
public,  subject  to  termination  up- 
on the  cessation  of  such  use. 
Board  of  Education  v.  Inhabitants 
of  Van  Wert,  18  Ohio  St.  221; 
Lithgow  V.  Pearson,  25  Colo.  App. 
70,  135  Pac.  759;  Gebhardt  v. 
Reeves,  75  111.  301;  Matthiessen  & 
H.  Zinc  Co.  V.  City  of  La  Salle, 
117  111.  411,  8  N.  E.  81,  2  N.  E.  406; 
Hooker  v.  Utica  &  M.  Turnpike 
Road  Co.,  12  Wend.  (N.  Y.)  371. 
See  People  v.  White,  11  Barb.  (N. 
Y.)  26;  Thayer  v.  McGee,  20  Mich. 
195.  Contra,  Pettingill  v.  Devin. 
35  Iowa,  344. 
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EQUITABLE  OWNERSHIP. 
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§     94.  Origin  of  uses. 

95.  Jurisdiction  assumed  by  chancery. 
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105.  Necessity  of  definite  cestui. 

106.  Express  trusts. 

(a)  Language  sufficient  for  creation. 

(b)  Not  created  by  invalid  gift. 

(c)  Necessity  of  writing. 

(d)  Consideration  unnecessary. 

(e)  Delivery  and  acceptance. 

(f)  Testamentary  trusts. 

(g)  Quantum  of  the  trustee's  estate. 

§  107.     Resulting  trusts. 

(a)  General  nature. 

(b)  In  favor  of  donor. 

(c)  In  favor  of  person  paying  consideration. 

§  108.    Constructive  trusts. 

(a)  Arising  from  fraud. 

(b)  Not  arising  from  fraud. 
§  109.     Active  and  passive  trusts. 
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116.  Termination  of  the  trust. 
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120.  Imperative  direction  necessary. 
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T.     Uses  and  The  Statute  of  Uses. 

§  94.  Origin  of  uses.  The  law  of  estates  in  land, 
as  heretofore  stated  and  explained,  was  established  in 
the  courts  of  common  law.  At  a  later  period,  the  court 
of  chancery  established  a  concurrent  jurisdiction  over 
land  by  means  of  the  system  of  uses,  which  latter  sub- 
sequently, owing  to  the  Statute  of  Uses,  became  a  part 
of  the  law  of  land  a?  recognized  in  the  common-law 
courts,  and  exercised  a  profound  influence,  more  particu- 
larly upon  the  law  of  future  estates  and  the  transfer 
of  interests  in  land,  while  in  the  conrt  of  chancery  it 
developed  into  the  modern  law  of  trusts. 
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The  practice  of  conveying  land  to  one  person  to 
tlie  use  of  another  seems,  according  to  the  investiga- 
tions of  the  modern  writers,  to  trace  its  origin  to  the 
German  law,  rather  than  to  the  system  of  fidei  commissa 
which  existed  in  Roman  law,  as  stated  by  the  older  au- 
thorities.^ Beginning  soon  after  the  Conquest,  land  was 
sometimes  conveyed  by  one  man  to  another,  to  the  use 
of  a  third,  and  so  land  was  occasionally  conveyed  to 
religious  houses  to  some  particular  "use,"  or,  as  we 
would  say,  for  some  particular  purpose.  But  the  idea 
of  conveying  lands  to  one  person  for  the  benefit  of 
another  seems  to  have  been  chiefly  applied,  in  those 
times,  in  the  conveyance  of  lands  to  a  person  to  the 
use  of  a  religious  order,  which  was,  by  its  constitution, 
forbidden  to  own  any  property.  The  same  device  was 
also  emi^loyed  as  a  means  of  avoiding  the  payment  of 
one's  debts,  and  as  a  means  of  evading  the  statutes  of 
mortmain,^  and  a  statute  was  consequently  passed  giv- 
ing creditors  the  right  of  execution  against  property 
collusively  conveyed  away  by  the  debtor  to  his  own 
use^  and  likewise  a  statute  putting  uses  for  the  benefit 
of  religious  houses  within  the  operation  of  the  statutes 
of  mortmain.^ 

§  95.  Jurisdiction  assumed  by  chancery.  Upon  the 
first  introduction  into  England  of  the  doctrine  of  uses, 
and  for  a  considerable  period  thereafter,  the  beneficiary 
of  the  use,  called  later  the  cestui  que  use,  had  no  specific 

1.     2  Pollock  &  Maitland,  Hist.  on  behalf  of,  or  for  the  profit  or 

Eng.    Law,    228,    236;     article    on  advantage    of.    The    word    "opus" 

"Early  English   Equity"   by  Hon.  became    in    old    French    "os"    or 

0.  W.  Holmes,    in  1    Law    Quart.  "oes."  2  Pollock  &  Maitland,  Hist. 

Rev.  162.  For  the  view  which  for-  Eng.  Law,  226;   Maitland,  Equity, 

merly    prevailed,    see    2    Blackst.  24;   26  Law  Quart.  Rev.  at  p.  196. 

Comm.  328;    4  Kent,  Comm.   290;  2.     Pollock    &    Maitland,    Hist. 

1  Spence,  Eq.  Jur.  435.  Eng.  Law,  229,  235. 

The  word  "use"  is  derived,  not  3.     Post    §    596. 

from  the  Latin  "usus,"   but  from  4.     Stat.  50  Bdw.  3,  ch   6. 

the   phrase    "ad    opus,"    meaning  5.     Stat.  15  Rich.  2,  c.  5. 
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leii'al  remedy  whereby  to  compel  the  person  seised  of  the 
land,  the  feoffee  to  uses,  to  carry  out  the  terms  of  the 
conveyance,  ])nt  was  to  a  j?reat  extent  dejiendent  on  the 
£!;ood  faith  of  the  hotter,"  At  the  time,  however,  that 
such  conveyances  to  nses  were  becoming:  general,  the 
jnrisdiction  of  the  chancellor  as  a  judicial  officer,  giving 
relief  outside  the  ordinary  rules  of  law,  was  increasing 
in  importance,  and  it  was  but  natural  that  cp.s/j//".'?  qfte 
ifse  should  have  recourse  to  this  officer  for  relief,  which 
he  might  naturally  be  inclined  to  give,  it  being  his 
duty,  as  an  ecclesiastic,  to  enforce  moral  obligati>  ii.-,. 
and  his  system  of  procedure,  more  flexible  than  that 
of  the  common-law  courts,  and  independent  of  a  jury, 
being  well  fitted  to  aid  him  in  determining  the  real 
purpose  of  a  transfer  of  land.  Accordingly,  in  the 
first  half  of  the  fifteenth  century,  his  jurisdiction  to 
give  relief  against  a  feoffee  to  uses  who  failed  to  com- 
ply with  the  terms  of  the  conveyance  to  him  seems  to 
have  become  firmly  established,  and  the  rules  in  regard 
to  the  grant   of  such   relief  regularly   systematized.'^ 

While  the  courts  of  law  took  no  notice  of  the  cestui 
que  use,  treating  him,  even  wdien  in  possession,  as  a 
mere  tenant  at  will,  and  regarding  the  feoffee  to  uses 
as  exclusively  the  tenant  of  the  land  for  all  purposes,  ho 
being  the  one  who  owed  the  feudal  services,  on  whose 
death  without  heirs  the  estate  escheated,  and  who  alone 
had  the  power  to  alien  the  land  by  legal  conveyance,  the 
court  of  chancery,  on  the  other  hand,  regarded  the 
cestui  c[ue  use  as  the  real  owner  of  the  property,  com- 
pelling payment  to  him  by  the  feoffee  of  the  rents  and 
profits,  allowing  him  to  call  on  the  feoffee  to  convey 
the  land  to  whomever  he  might  name,  and  requiring  the 
feoffee   to   defend  the   title,   and   re-enter  or   bring   an 

6.     2   Pollock  &  Maitland,   Hist.  7.     1     Spence,     Eq.     Jur.      442; 

Eng.    Law,    229;     Williams,    Real  Digby,  Hist.  Real  Prop.  322;  Prof. 

Prop.  (21st  Ed.)  170;  Digby.  Hi.st.  J.  B.  Ames,  21  Harv.  Law  Rev    p. 

Real   Prop.     '4th     Ed.)      318;      1  265,    Lectures    on    Legal    History, 

Cruise,  Dig.  tit.  11,  c.  1,  §  11.  233. 
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action  in  case  of  disseisin  by  a  third  person,  in  order 
to  protect  the  interests  of  the  cestui  que  rise.^ 

§  96.  Characteristics  of  a  use.  A  use,  not  being 
an  estate  in  the  land,  was  not  the  subject  of  tenure,  and 
consequently,  on  the  death  of  the  cestui  que  use,  the 
lord  had  no  wardship  or  marria2;e  of  the  heir,  the  land 
did  not  escheat  on  the  death  of  the  crsfvi  que  use  with- 
out heirs,  and  it  was  not  forfeited  when  the  cestui  que 
use  was  attainted  of  treason  or  felony.^  The  legal  owner- 
ship, however,  represented  by  the  feoffee  to  uses,  was 
subject  to  the  incidents  of  tenure,  which  could  be  enforced 
against  the  land,  but  by  vesting  the  seisin  in  two  or 
more  feoffees  jointlv,  whose  number  was  renewed  from 
time  to  time,  and  llie  survivor  of  whom  took  the  whole 
legal  estate,  the  burdens  incident  to  the  descent  of  land 
were  generally  avoided.^" 

Interests  of  different  durations  in  a  use  were  recog- 
nized by  chancery  corresponding  to  legal  estates,  and 
accordingly  there  might  be  a  use  to  one  in  fee  simple 
or  fee  tail,  passing  to  the  heir  of  the  cestui  que  use, 
or  for  life  or  for  years. V^ 

A  use,  it  was  decided,  could  be  transferred  by  any 
species  of  writing,^-  and  it  was  provided  by  an  early 
statute  that  the  cestui  que  use  might  dispose  even  of 
the  legal  estate  without  the  concurrence  of  the  feoffees. ^'^ 
Uses  were  also  devisable,  though  at  that  time  legal 
estates  of  freehold  were  not  devisable,  and  a  feoffment 
could  be  made  to  one  to  the  uses  declared  by  the  last 

8.  Bacon,  St.  Uses,  10,  20;   Co.  VI.,   11;    1    Leake,   102;    Williams, 
Litt.     271b,     and     Butler's     note.  Real  Prop.  (21st.  Ed.)  169. 
Digby,    Hist.    Real    Prop.    324;     2  11.     Sugden's    Gilbert,.  Uses,    c. 
Cruise,  Dig.  tit.  11,  c.    2,    §    6;    4  1,  §  2;  Digby,  Hist,  heal  Prop.  326. 
Kent,  Coram.  292.  12.     Bacon,     St.      Uses.     16;      1 

9.  Co.  Litt.  191a,  Butler's  note  Sanders,  Uses  &  Trusts.  64;  1 
VI.,  11;  1  Cruise,  Dig.  tit.  11,  c.  2,  Cruise,  Dig.  tit.  11,  c.  2,  §  28,  29. 
§§  22-24;  Williams,  Real  Prop.  13.  St.  1  Rich.  III.  c.  1  (A.  D. 
(21st  Ed.)  169;  1  Sanders,  Uses  &  1483);  1  Sanders,  Uses  &  Trusts, 
Trusts,  (5th  Ed.)  66.  20.    See   Challis,    Real    Prop.    (3d. 

10.  Co.  Litt.  191a,  Butler's  note       Ed.)   386. 
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will  ol'  the  fooffor,  and  in  that  case  tlie  uses  resulted  to 
the  feoffor  till  his  deatli,  .nid  after  his  death  the  feoffee 
would  he  compelled  to  hold  the  laud  to  the  uses  named 
in  the  will."* 

At  conunon  law,  as  we  shall  see  latcr,'^  a  freehold 
could  not  be  limited  to  commence  hi  fuUiro,  owin^  to 
the  requirement  of  liv^ery  of  seisin  and  the  nde  against 
abej'ance  of  the  freehold,  but  these  rules  had  no  ai)])Iica- 
tioii  to  limitations  of  uses,  since  their  transfer  did  not 
involve  livery  of  seisin,  and  the  freehold  for  purposes  of 
tenure  existed  in  another,  and  conse(|Uently  they  could 
be  created  to  sjiring  up  in  the  future,  or  to  shift  from 
one  person  to  another  at  a  future  time,  or  on  the  hap- 
pening of  a  particular  contingency.^*'  Moreover,  a  use 
could  be  limited  to  arise  not  only  on  a  future  event, 
but  in  a  mode  to  be  declared  in  the  future  by  a  person 
named  in  the  declaration  of  the  use;  that  is,  in  favor 
of  such  person  or  persons  and  for  such  estates  as  the 
person  named  might  direct  or  appoint. ^'^ 

§  97.  Creation  of  a  use.  The  ordinary  and  simplest 
method  of  creating  a  use  was  by  a  feoffment  to  A.  and 
his  heirs  for  the  use  of  B.  and  his  heirs.  Likewise,  a 
use  could  be  raised  by  the  levy  of  a  fine  or  the  suffer- 
ing of  a  recovery  to  a  particular  use,  these  being,  as 
stated  before,  collusive  judicial  proceedings  resulting  in 
a  transfer  of  title.  By  these  modes  of  conveyance,  the 
seisin  was  transferred,  and  the  use  was  then  said  to  be 
created  by  a  conveyance  operating  by  "transmutation 
of  possession.  "^^ 

Besides  these  methods  of  creating  a  use  by  an  ex- 
pression  of  intention   that  the   donee   should  hold   the 

14.  Bacon,    St.    Uses,    20;    Co.      152;  Butler's  note  to  Fearne,  Com. 
Litt.  111b,  Butler's  note;  Sugden's      Rem.    383. 

Gilbert,    Uses,    70;     Digby,    Hist.  17.     Sugden's  Gilbert,  Ut^es,  158; 

Real  Prop.  328;   1  Cruise,  Dig.  lit.  Chance,   Powers,  5. 

11,  c.  2,  §  36.  18.      Sugden's      Gilbert.      Uses, 

15.  See  Post.  §  156.  Introduction,  and  Chapter  1,  §  5; 

16.  Sugden's  Gilbert,  Uses,  Digby,  Hist.  Real  Prop.  326. 
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land  to  certain  uses,  an  intention  to  that  effect  was 
sometimes  implied  by  the  chancellor.  This  was  done 
when  a  feoffment  or  other  conveyance  was  made  with- 
out any  consideration  being  given,  and  also  without  any 
declaration  of  use,  it  being  assumed  in  such  a  case  that 
the  intention  of  the  grantor  was  that  the  donee  should 
hold  the  land,  not  for  his  own  beneiit,  but  for  the  use 
and  benefit  of  the  donor,  the  use  being  then  said  to 
''result"  or  come  back  to  the  donor.  This  class  of  uses 
received  the  name  of  "resulting  uses."^"^  If,  however, 
the  use  was  actually  declared,  then  such  express  de- 
claration was  allowed  to  prevail,  and  the  payment  or 
nonpayment  of  consideration  was  immaterial  in  deter- 
mining the  destination  of  the  use.^** 

An  intention  to  create  a  use  was  also  implied  by  the 
chancellor  in  the  case  of  a  ''bargain  and  sale."  A 
bargain  and  sale  was  a  transaction  of  the  following 
nature:  If  the  owner  of  land  made  an  agreement  with 
a  purchaser  for  the  sale  to  the  latter  of  an  estate  or 
interest  in  the  land,  and  the  purchaser  paid  a  pecuniary 
consideration  therefor,  but  no  legal  conveyance  was 
made,  chancery  regarded  the  vendor  as  seised  of  the 
legal  estate  merely  for  the  use  and  benefit  of  the  vendee 
in  accordance  with  the  terms  of  the  agreement.^^ 

§  98.  Persons  bound  by  the  use.  At  first  the  court 
of  chancery  regarded  a  use  as  in  the  nature  of  a  purely 
personal  confidence  in  the  feoffee  to  uses,  so  that,  on 
his  death,  it  could  not  be  enforced  against  his  heir,  but 
subsequently,  probably  about  the  middle  of  the  fifteenth 
century,  this  rule  was  changed,  and  the  heir  was  held 
to  take  the  lands  subject  to  the  same  uses  as  existed  dur- 
ing his  ancestor's  life.^^    j^  person  to  whom  the  feoffee 

19.  Sugden's    Gilbert,    Uses,    c.       1  Sanders,  Uses  &  Trusts,  59. 

1,   §§    5,    6;     1    Sanders,    Uses    &  21.     Sugden's  Gilbert,  Uses,  94; 

Trusts,  60;   1  Cruise's  Dig.  tit.  11,  2    Sanders,    Uses    &   Trusts    56    et 

c.  4,  §  18  et  seq.  seq;  Williams,  Real  Prop.  172. 

20.  Sugden's  Gilbert,  Uses,  89;  22.    Bacon,  Stat.  Uses,  23;  Digby 
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conveyed  tlie  land,  if  ho  liad  notice  of  the  use,  likewise 
took  tlie  land  subject  thereto,  and  the  rule  was  the  same 
when  lie  had  no  notice,  if  he  paid  no  consideration  for 
the  conveyance.  But  if  he  paid  a  valuable  consideration, 
and  was  without  notice  of  the  use,  he  took  the  land  free 
therefrom. ^^ 

Persons  who  obtained  seisin  of  the  land  otherwise 
than  by  descent  from  the  original  feoffee  or  by  contract 
with  him,  claiming  by  paramount  title,  or,  as  it  was 
usually  expressed,  coming  in  in  the  post  and  not  in  the 
per,  were  not  bound  by  the  use,  and  so  a  disseisor,  or 
the  lord  who  entered  on  an  escheat  or  forfeiture,  or  the 
feoffee's  widow  or  widower  claiming  dower  or  curtesy, 
was  not  bound  by  the  use.-^ 

§  99.  The  Statute  of  Uses.  From  time  to  time, 
statutes  were  passed  with  the  intent  of  rendering  uses 
more  or  less  subject  to  the  rules  of  the  common  law,-^ 
but  these  were  but  partially  effective,  and  were  super- 
seded by  St.  27  Hen.VIII.  c.  10  (A.  D.  1535),  generally 
known  as  the  ''Statute  of  Uses."  This  statute,  after 
reciting  the  evils,  real  or  imaginary,  which  proceeded 
from  the  existing  system,-^  provided,  in  effect,  that 
where  one  person  was  seised  of  lands,  tenements,  or 
hereditaments  to  the  use,  confidence  or  trust  of  any 
other  person  or  persons,  the  persons  having  the  use,  con- 
fidence or  trust  should  be  seised  and  deemed  to  be  in 
full  seisin  and  possession  of  such  lands,  tenements,  and 
hereditaments,  of  and  in  such  like  estates,  as  they  had 
in  the  use;  and  that  the  estate  and  possession  of  the 

Hist.  Real  Prop.  324,  and  note  5;  343;    1    Sanders,    Uses,   ch.    1. 

1  Cruue's  Dig.  tit.  11,  c.  2,  §  11;  26.     The     statute     appears      to 

Keilw.  42,  pi.  7.  have  been  passed  at  the'instiga- 

23.  Sugden's  jilbert.  Uses.  12-  tion  of  the  Crown,  in  order  to  in- 
14;  1  Cruise's  Dig.  tit.  11,  c.  2,  §  9.  crease    the    Crown    revenues.    See 

24.  Co.  Litt.  271b,  Butler't  note  article  by  Professor  W.  S.  Holds- 
II;  1  Spence,  Eq.  Jur.  445;  1  worth,  on  "The  Political  Causes 
Cruise's  Dig.  tit.  11,  c.  2,  §§  12-14.  Which     Shaped     the     Statute     of 

25.  Digby,    Hist.     Real     Prop.  Uses"  in  26  Harv.  Law  Rev.  108. 


346  Real  Property.  [§  99 

persons  so  seised  shall  be  deemed  to  be  in  the  persons 
so  beneficially  entitled  after  such  manner  as  the  latter 
were  entitled  in  the  use,  trust  or  confidence.  The  statute 
contained  a  similar  provision  for  the  case  of  two 
or  more  persons  being  seised  to  the  use  of  any  one  or 
more,  but  not  all,   of  themselves. 

It  has  by  some  writers  been  said  that  the  intention 
of  this  statute  was  entirely  to  abolish  conveyances  to 
uses,  but  it  seems  that  its  purpose  was  merely  to  turn 
equitable  into  legal  estates,  making  the  cestui  que  use 
in  every  case  the  legal  tenant,  and,  as  such,  liable  to  the 
feudal  burdens,  and  subject  to  forfeiture  for  treason, 
and  also  to  prevent  the  disposal  of  lands  by  will.^^  By 
not  abolishing  uses,  the  statute,  it  has  been  said,  '' pre- 
served for  the  land  law  the  elements  of  elasticity,  and 
the  opportunities  for  development  which  were  inherent 
in  the  use."-*^ 

The  Statute  of  Uses  has  the  effect  of  giving  to  the 
cestui  que  use  the  seisin  and  possesion,  with  a  legal 
estate  of  the  same  character  as  the  estate  which  he  had 
in  the  use,  he  thus  becoming  complete  owner  both  in  law 
and  equity.^^^  The  use  is  said  to  be  executed  by  the 
statute.  The  legal  estate,  however,  thus  executed  in  the 
cestui  que  use,  cannot  be  greater  than  that  which  was 
given  to  the  feoffee  to  uses.  Accordingly,  in  the  case 
of  a  grant  to  A  for  life,  to  the  use  of  B  and  his  heirs, 
B  takes  a  legal  estate  for  life  merely,  and  not  one  in 
fee.28b 

27.  Sugden's  Gilbert,  Uses,  139  Soc   in    Andover   v.    Hazen,    100 
note,  Digby,  Hist.  Real  Prop.  344.  Mass.  322.  Compare  Sugden's  Gil- 

28.  Prof.     Holdsworth,     in     26  bert,   Uses,  127,  note    (2).  Wilcox 
Harv.  Law  Rev.   at  117.  v.Wheeler,  47  N.  H.  488,  is  not  in 

28a.     See  2  Blackst.  Comm.  333:  accord  with  this  view,   the  court 

Williams,    Real    Prop.    175;    Mait-  there  applying  to  a  use  executed 

land,  Equity,  35.  in  the  cestui  que  use  the  rule  or- 

28b.     Bacon,     St.     Uses,     47;    1  dinarily  applicable  in  this  country 

Sanders,    Uses    &    Trusts,    107;    1  to   trusts,— that  the  trustee   shall 

Perry,  Trusts,   §   312;    Jenkins  v.  take  such  an  estate  as  the  nature 

Young,  Cro.  Car.  230;  Meredith  v.  of  the  trust  requires. 
Joans,  Cro.  Car.  244;  First  Baptist 
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The  Statutf  of  Uses  lias  been  substantially  re-on- 
acted  in  a  niiniber  of  the  states  of  this  country,  and  in 
others  has  been  adopted  as  a  i)art  of  the  coninion  law;-^ 
and  accordingly  in  (hose  states,  uidess  the  case  is  with- 
in one  of  the  exceptions  wliich  the  courts  have  en- 
grafted on  the  statute,  as  hereinafter  stated,  if  an  es- 
tate is  conveyed  to  A  for  the  use  of  or  in  trust  for  B, 
the  legal  title  in  terms  conveyed  to  A  will  inmediately 
vest  by  force  of  the  statute  in  B  and  A  will  take 
nothing.-'"  In  several  states,  however,  the  statute  cannot 
he  regarded  as  in  force,  owing  either  to  direct  ad- 
judications to  that  effect,  or  particular  statutory 
provisions.^^ 

§  100.  Effect  of  the  statute.  Since,  by  the  express 
terms  of  the  statute,  uses  were  thereafter  to  be  re- 
garded as  converted  into  legal  estates,  it  became  neces- 


29.  1  Perry,  Trusts,  §  299,  and 
note;  Flint,  Trusts,  §  121.  See  1 
Stimson's  Am.  St.  Law,  §  1702; 
note  to  Kay  v.  Scates,  78  Am.  Dec. 
399  (37  Pa.  St.  31);  articles  in  5 
Am.  Law  Reg.  641,  6  Am.  Law 
Reg.  65.  Article  by  John  R.  Rood 
Esq.  in  4  Mich.  Law  Rev.  109. 

30.  Webster  v.  Coopar  14  How. 
(U.  S.)  488,  14  L.  Ed.  296;  Tindal 
V.  Drake,  51  Ala.  504;  Ohio  &  Col- 
orado Smelting  &  Refining  Co.  v. 
Barr,  58  Colo.  116,  144  Pac.  552; 
Bryan  v.  Bradley,  16  Conn.  474; 
Adams  v.  Guerard,  29  Ga.  651,  76 
Am.  Dec.  624;  Smith  v.  Smith  254 
111.  488,  98  N.  E.  950;  Webb  v. 
Rockfeller,  66  Kan.  160,  71  Pac. 
283;  Rogers  v.  Sisters  of  Charity 
of  St.  Joseph,  97  Md.  550,  55  Atl. 
318;  Dakin  v.  Savage,  172  Mass.  23, 
51  N.  E.  186;  Fellows  v.  Ripley,  69 
N.  H.  410,  45  Atl.  L38;  McKenzie 
V.  Sumner,  114  N.  C.  425,  19  S.  E. 
375;  Ahl  v.  Liggett,  246  Pa.  246,  92 


Atl.  202;  Sullivan  v.  Chambers, 
18  R.  I.  799,  31  Atl.  167;  Reeves  v. 
Brayton,  36  S.  C.  384,  15  S.  E.  658; 
Hughes  V.  Farmers'  Savings  & 
Building  &  Loan  Ass'n,  —  Tenn. 
Ch.  App.  — ,  46  S.  W.  362;  Schenck 
V.  Wicks,  23  Utah,  576,  65  Pac.  732. 

31.  The  Statute  of  Uses  has 
been  decided  not  to  be  in  force  in 
Nebraska  (Farmers'  &  Merchants' 
Ins.  Co.  v.  Jensen,  58  Neb.  522 
44  L.  R.  A.  861,  78  N.  W.  1054), 
Ohio  (Helfenstine  v.  Garrard,  7 
Ohio,  275),  and  Vermont  (Gorham 
V.  Daniels,  23  Vt.  600). 

In  Florida,  Kentucky,  Mississip- 
pi, and  Virginia,  the  statute  is  not 
In  force,  it  seems,  except  for  the 
purpose  of  giving  effect  to  con- 
veyances under  the  statute.  1 
Perry,  Trusts,  §  299,  note. 

In  New  York,  and  in  those  states 
which  have  adopted  the  legisla- 
tion of  that  state  abolishing  uses 
and  passive   trusts,  the  Statute  of 


348  Real  Property.  [§  100 

sary  for  the  courts  of  law  to  take  cognizance  of  them, 
though  previously  they  were  recognized  only  in  chan- 
cery.^2  In  so  doing,  these  courts  applied  the  rules  de- 
veloped by  chancery  as  to  the  mode  of  creation  of  the 
use,  and  consequently^  transactions  of  a  character  which, 
before  the  statute,  would  have  created  a  use  in  a  person 
other  than  the  legal  tenant,  after  the  statute,  as  a 
general  rule,  gave  such  person  not  only  the  beneficial 
use,  but  also  the  legal  title.  The  statute  thus  provided 
a  means  of  transferring  the  legal  title  in  ways  unknown 
to  the  common  law,  and  eventually  effected  a  complete 
revolution  in  the  systems  of  conveyins'  land.  So  a  use 
raised  by  a  conveyance  operating  by  transmutation 
of  possession  was  executed  in  the  cestui  que  use.  For 
example,  on  a  feoffment  to  A  and  his  heirs  to  the  use 
of  (or  in  trust  for)^'^  B  and  his  heirs,  B  instead  of 
having  a  fee  in  the  use  only,  acquired,  by  means  of  the 
statute,  the  legal  title  in  fee.^* 

Uses  which,  before  the  statute,  were,  as  explained 
above,  created  without  any  transmutation  of  possession, 
by  a  bargain  and  sale,  were  also  by  the  statute  con- 
verted into  legal  estates.  Thus,  if  A  for  a  consideration 
of  £100,  bargained  and  sold  land  to  B  and  his  heirs, 
the  use  thereby  created  in  B  was  converted  into  a  legal 
estate  in  fee  simple. ^^  A  bargain  and  sale  thus  operat- 
ing, by  reason  of  the  consideration,  to  transfer  the  use 
or  equitable  title,  and  the  statute  then  transferring  the 
legal  title  to  the  same  person,  it  became   a  regularly 

Uses  is  not  in  force,  but  the  stat-  "use"  is  ordinarily  employed  if  it 

utory  provisions  referred  to  have  is  intended  that  the  statute  shall 

a  similar  effect.  See  post  §  109.  operate,  and  a  legal  estate  only  be 

32.     Leake,  Prop,  in  Land,  105.  created,   and  the  word   "trust"'   is 

83.     The      words      "use"      and  employed  if  a  trust  is  intended  to 

"trust"    are    synonymous    in    this  be   created.   Williams,    Real   Prop, 

connection,    and    the    employment  (21st  Ed.)   180. 

of  one  or  the  other  does  not  affect  34.     1   Sanaers,   Uses   &  Trusts, 

the  question  of  the  application  of  95;  Williams,  Real  Prop.  175. 

the    statute    (Carr   v.    Richardson  35.     2  Sanders,  Uses  and  Trusts, 

157  Mass.  576),  though  the  word  53;  1  Hayes,    Conveyancing,  74. 
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reco^iizod  mode  of  conveyance,  the  formalities  necessary 
for  the  transfer  of  land  at  common  law,  such  as  livery 
of  seisin,  entry,  and  attornment,  being  thereby  avoided. 
The  effect  of  the  Statute  of  Uses,  indeed,  was  to  enable 
one  to  transfer  land  by  a  bargain  and  sale  not  incor- 
porated in  any  writing,  and  the  impolicy  of  allowing  the 
title  to  land  thus  to  depend  on  a  mere  oral,  and  perhaps 
secret,  transaction,  led  to  the  enactment,  in  the  same 
year,  of  the  Statute  of  Enrollments,  which  required 
that  every  bargain  and  sale  of  an  estate  of  inheritance 
or  freehold  should  be  made  by  deed,  to  be  enrolled 
within  six  months  after  its  date  in  a  court  or  public 
office. ^^ 

Some  years  after  the  passage  of  the  Statute  of  Uses 
another  form  of  conveyance,  based  on  the  statute,  came 
to  be  recognized,  namely,  ''covenant  to  stand  seised. "•'^'^ 
A  covenant  to  stand  seised  involved  a  declaration  or 
agreement  made  by  the  owner  of  land,  by  an  instrument 
under  seal,  to  the  effect  that  he  would  thereafter  hold 
the  land  to  the  use  of  some  blood  relation  or  of  a 
person  about  to  be  connected  with  him  by  marriage.^* 
The  use  thus  declared  was  recognized  by  the  courts  for 
the  purpose  of  bein2:  executed  by  the  Statute  of  Uses, 
and  it  was  thus  possible  to  make  a  conveyance,  even  of 
a  freehold  estate,  to  a  relative,  without  any  necessity  of 
enrolling  the  instrument.  So,  if  A  covenanted  to  stand 
seised  of  land  to  the  use  of  his  son,  B,  and  his  heirs,  a 

36.  This  Statute  was  not  pass-  essor  Ames,  21  Harv.  Law  Rev.  at 
ed,  as  is  sometimes  said,  to  cure  p.  269,  Lectures  on  Legal  History 
an  unforeseen  defect  in  the  Stat-  241;  and  by  Professor  Holdsworth, 
ute  of  Uses.  It  was  an  integral  part  26  Harv.  Law  Rev.  at  p.  120,  note, 
of  the  scheme  of  legislation  de-  38.  1  Hayes,  Conveyancing 
vised  by  the  Crown  lawyers  for  the  (5th  Ed.)  75;  2  Sanders,  Uses  & 
purpose  of  dealing  with  uses.  Trusts,  1  Leake,  109;  Digby,  Hist. 
P'-ofessor  Holdsworth  in  26  Harv.  Real  Prop.  354;  Roe  v.  Tranmer, 
Law  Rev.  at  p.  115,  note.  2   Wils.   75,   3    Smith,    Lead.   Cas. 

37.  It  was  first  recognized  in  (9th  Ed.)  1780,  and  notes.  See 
Sharington  v.  Strotton,  Plowd.  298  post  §  428. 

(anno  1565).  See  articles  by  Prof- 
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use  was  created  in  B  which  was  executed  by  the  statute, 
and  B  acquired  the  legal  estate  as  welL^" 

The  statute,  by  its  express  terms,  transfers  not  only 
the  legal  title,  but  also  the  seisin  and  the  possession  of 
the  land;  and  hence,  by  a  bargain  and  sale,  or  by  a 
covenant  to  stand  seised,  the  grantee  acquires  the  seisin 
and  possession,  as  if  there  had  been  livery  of  seisin 
to  him,  or,  in  the  case  of  an  estate  for  years,  an  entry 
by  him,  provided  the  grantor  had  the  immediate  seisin 
or  possession  himself.**^ 

Partaking  somewhat  of  the  nature  of  a  conveyance 
by  bargain  and  sale  is  that  by  lease  and  release,  which 
is  etTected  in  the  following  manner:  Even  before  the 
Statute  of  Uses,  it  was  not  unusual  to  transfer  a  free- 
hold by  the  making  of  a  lease  for  years  to  the  intending 
purchaser,  who,  after  his  entry  into  possession  under 
the  lease,  was  competent  to  receive  from  the  lessor  a 
deed  of  release  of  the  reversion ;  such  a  deed  being  the 
recognized  mode  of  conveyance  of  a  reversion  to  one 

39.  Professor  Ames  says  (21  er,  63  111.  344;  Hutchins  v.  Hey- 
Harv.  Law  Rev.  at  p.  269) :  "These      wood,  50  N.  H.  491. 

uses  are  commonly  said  to  arise  "Generally,  by  the  term  posses- 

in  consideration  of  blood  or  mar-  sion,  when  that  term  is  employed 

riage.    But   consideration   in   such  in  treating  of  uses  as  they  were 

case  is  not    used  in    its    normal  affected   by   the   sta+ute,    nothing 

sense  of  the  equivalent  for  a  prom-  more  is  to  be  understood  than  that 

ise,   but  in   the   general   sense   of  th.^  statute  annexed  to  the  use  a 

reason     or     inducement     for     the  commensurate    legal    interest    in 

agreement  to  stand  seised.  The  ex-  the  land  itself,  conferring  a  right 

ception  in  favor  of  those  related  or  title  to  the  actual  possession, 

by  blood  or  marrage  had  in  truth  either  immediate  or  future,  vested 

nothing  to  do  with  the  doctrine  of  or    contingent,    according    to    the 

consideration  and  was  established  tenor   and   intention   of   the   Ufe." 

in  the  interest  of  the  great  Eng-  i  Hayes,  Conveyancing  79.  It  has 

lish   families."  been  held  that  the  possession  giv- 

40.  Williams,  Settlements,  11  en  by  the  statute  of  uses  is  not 
et  seq;  Anonymous,  Cro.  Eliz.  46,  sufficient  to  support  an  action  of 
1  Gray's  Cas.  506;  Comyn,  Dig.  tit.  trespass.  Lutwich  c.  Mitton,  Cro. 
"Uses"  (1);  Heelis  v.  Blain,  18  C.  .Tac.  604;  Geary  v.  Bearcroft,  Cart. 
B.    (N.  S.)    90  Hadfield's  Case,  L.  57,  66. 

R.  8  C.  P.  306;  Witham  v.  Broon- 
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having  a  prior  vested  estate  in  tlie  land/'  Thus,  tlie 
conveyance  of  a  present  estate  of  freehold  was  effected 
without  any  livery  of  seisin/^  Since,  however,  it  was 
necessarv'  that  the  purchaser  should  enter  on  the  prem- 
ises in  order  that  he  might  he  ahle  to  take  a  release  from 
the  lessor,  this  mode  of  conveyance  had  little,  if  any, 
advantage  over  that  hy  livery  of  seisin.  But  under  the 
Statute  of  Uses  the  necessity  of  entry  could  he  avoided, 
the  statute  transferring  the  possession,  by  the  express 
terms  thereof,  and  it  became  the  practice  for  the  in- 
tending vendor  to  make  a  bargain  and  sale  for  a  year 
to  the  purchaser,  which  raised  in  the  latter  a  use  which 
was  executed  by  the  statute,  giving  him  a  legal  estate 
for  years,  and  then  a  deed  of  release  of  the  reversion 
was  made  to  him/''  This  mode  of  conveyance  was  orig- 
inally devised  for  the  purpose  of  avoiding  the  statutory 
requirement  as  to  enrollments.  The  bargain  and  sale 
for  a  year,  not  being  of  a  freehold,  was  valid  and  effec- 
tive without  enrollment,  and  it  was  thus  made  possible 
to  convey  a  legal  freehold  estate  without  the  incon- 
veniences incident  to  livery  of  seisin,  and  without  the 
notoriety  incident  both  to  livery  of  seisin  and  to  enroll- 
ment.'*^ 

In  connection  with  wills.    Since  the  Statute  of 


Wills,  allowing  devises  of  freehold  interests  in  lands, 
was  not  passed  until  several  years  after  the  Statute  of 
Uses,  it  has  been  contended  by  some  authorities  that 
the  latter  statute  does  not  apply  to  devises ;  but  a  con- 
trary opinion  has  generally  prevailed,  and  the  question 
is  really  immaterial,  since  it  is  admitted  by  the  former 
class  of  authorities  that  where  limitations  in  a  will  are 

41.  See,  post  §  427.  v.  Keat,  2  Mod.  249,  Freem.  249;  1 

42.  Litt.  §§  459,  460;  Co.  LItt.  Gray's  Ca.s.  491;  Lutwich  v.  Mit- 
46b,  270a;  Sugden'.s  Gilbert,  Uses,  ton,  Cro.  .Tac.  G04  1  Gray's  Cas 
225.  491. 

43.  Willlsjns,  Real  Prop  201;  44.  2  Preston,  Conveyancing 
Sugden's    Gilbert,     Uses,     224;     4  219. 

Cruise,  Dig.  tit.  32,  c.  11;   Earker 
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such  as  would  have  a  recognized  effect  in  connection 
with  the  Statute  of  Uses  in  a  deed,  it  will  be  presumed 
that  the  testator  intended  them  to  have  such  effect.  Ac- 
cordingly, the  Statute  of  Uses  may  be  regarded  as  ap- 
plying to  devises  as  well  as  to  transactions  inter 
vivos.^^ 

§  101.  Resulting  uses  after  the  statute.  The  rule 
which  existed  before  the  statute  that,  upon  a  feoff- 
ment, a  use  resulted  in  favor  of  tho  feoffor  in  the  ab- 
sence of  any  consideration  and  of  any  declaration  of 
use,  was  presumably  based  upon  the  prevalence  of  the 
custom  at  that  time  of  divesting  oneself  of  the  legal 
title  to  land,  retaining  the  use,^*'  a  custom  which  justified 
the  assumption  made  by  the  courts  that  the  beneficial 
interest  was  in  such  case  not  intended  to  pass.  After 
the  change  of  conditions  produced  by  the  statute, 
however,  there  would  seem  to  have  been  no  basis  what- 
soever for  the  indulgence  by  the  courts  in  any  such  as- 
sumption, except  in  the  cases  referred  to  below,  of  a  par- 
tial declaration  of  a  use.  It  has,  however,  been  said  that 
since  the  statute  a  use  is  still  presumed  to  result  to  the 
person  making  the  conveyance  in  the  case  of  a  con- 
veyance by  feoffment,  fine  or  recovery,  and  that  the 
use  so  resulting  is  executed  by  the  statute,  so  that  the 
person  making  the  conveyance  remains  seised  as  be- 
fore.*'^ Occasionally  it  is  stated  that  this  same  doc- 
trine is  applicable  in  the  case  of  a  modern  conveyance.^* 
The  application  of  such  a  view  in  connection  with  a 
conveyance  by  fine  or  recovery  was  ordinarily  well 
calculated  to   effect  the  intention   of  the   parties,   since 

45.  Challis,  Real  Prop.  387;  1  Maitland,  Equity,  33;  articles  by 
Hayes,  Conveyancing  (5th  Ed.)  Professor  George  P.  Costigan,  12 
82;  Sugden,  Powers  (Sth  Ed.)  Mich.  Law  Rev.  at  p.  515,  27  Harv. 
146;   Jarman,  Wills,  1137;   Lewin,  Law  Rev.  at  p.  440. 

Trusts,     220.     See     Broughton    v.  47.  Sanders,  Uses,  97;  Williams, 

Langley,  2  Salk,  679,  Leicester  v.  Real  Prop.    (21st    Ed.)   125. 

Biggs,  2  Taunt.  109;  In  re  Brooke  48.     Leake,  Prop,  in  Land,  107; 

[1894]  1  Ch.  43.  Edwards,  Prop.,   Land    (4th   Ed.) 

46.  Sugden's  Gilbert,  Uses  89;  314. 
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the  purpose  of  such  a  convej^ance  was  not  so  much  to 
transfer  the  ownership  as  to  bar  the  entail  or  strengthen 
the  title.^^  The  propriety  of  its  application  in  con- 
nection with  a  feoffment,  however,  is  by  no  means  ap- 
parent, and  indeed  while  there  are  dicta  to  the  effect 
that,  after  the  statute,  upon  a  feoffment  without  con- 
sideration and  witliout  any  declaration  of  use,  tlie  use 
still  resulted  in  favor  of  the  feoffor,''"^  there  appears  to 
be  no  decision  to  that  effect,  except  when  the  use  was 
partiall}^   declared.^ ^ 

Partial  declaration  of  use.    If,  upon  a  convey- 


ance in  fee  simple,  a  use  is  declared  by  the  grantor  in 
favor  of  another  for  an  estate  of  less  duration,  a  use  as 
to  the  fee  simple  will  result  to  the  grantor,  it  being  pre- 
sumed, from  the  express  mention  of  the  use  for  a  limited 
period,  that  no  further  beneficial  interest  is  to  pass.  For 
instance,  if  A  conveys  land  to  B  and  his  heirs  to  tlie 
use  of  C  for  life,  the  use  will  result  to  A,  subject  to 
the  use  executed  in  B  and  A  will  have  an  estate  in  fee 
simple  in  reversion. ^^  If,  however,  the  use  is  declared, 
not  to  another  person,  but  to  the  grantor,  for  an  estate 
for  life  or  years,  no  use  will  result  to  the  grantor,  since 
if  it  were  to  do  so,  the  estate  for  life  or  years  would 

49.  "The  form  of  a  fine  is  to  52.  Leake,  Prop,  in  Land,  107; 
give  a  title  to  the  conusee;  but  in  Co.  Litt.  22b,  23a,  271b;  1  Hayes 
truth,  it  is  for  the  convenience  of  Conveyancing  (5th  Ed.)  464;  1 
the  conusor;  and,  from  the  con-  Sanders,  Uses  &  Trusts,  101; 
stLnt  usage,  the  presumption  is,  Kenniston  v.  Leighton,  43  N.  H. 
that  it  is  levied  to  his  use."  Lord  311.  In  Vaii  der  Volgen  v.  Yates, 
Mansfield  in  Roe  v.  Popham,  Doug.  9  N.  Y.  219,  Seld.  Notes  186,  it  was 
25.  decided  that  ths  recital  of  the  pay- 

50.  Villiers  v.  Beaumont,  2  ment  of  a  consideration  prevented 
Dyer  146  (71),  2  Rolle's  Abr.  781;  the  resulting  use  in  such  case,  the 
See  Beckwith's  Case,  2  Coke  58a.  fee    simple    consequently    vesting 

51.  That  the  use  is,  since  the  in  the  grantee  named  to  hold  to 
statute,  presumed  to  result  to  the  uses.  This  does  not  accord  with 
feoffer,  is  explicity  denied  by  the  view  expressed  in  1  Sanders, 
Chief  Justice   Holt   in   Shortridge  Uses  and  Trusts,  102. 

v.  Lamplugh,  2  Ld.  Raym.  p.  801. 

R.  P.— 23 
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merge  therein,  and  his  estate  would,  in  violation  of  his 
express  declaration,  be  the  same  as  before.^^ 

Future  uses.    As  uses  could  be  created,  before 

the  statute,^  to  arise  or  shift  from  one  person  to  an- 
other in  the  future,  after  the  statute  it  was  possible, 
by  the  creation  of  such  future  uses,  to  be  immediately 
turned  by  the  statute  into  legal  estates,  to  create  future 
legal  estates,  a  thing  which  could  not  be  done  at  com- 
mon law.^^  Moreover,  where,  before  the  statute,  a  use 
was  limited  to  arise  according  to  the  appointment  or 
direction  of  some  person  named  in  the  deed  for  that 
purpose,  after  the  statute  such  a  use  was  excuted  as  it 
arose,  and  it  thus  became  possible,  instead  of  actually 
limiting  the  future  legal  estate  or  estates  at  the  time 
of  the  conveyance,  to  name  some  other  person  who 
should  limit  them  in  the  future.^ ^ 

If,  upon  a  conveyance  in  fee  simple,  a  use  is  de- 
clared to  arise  in  the  future,  and  no  present  use  is 
declared,  a  use  results  in  favor  of  the  grantor  as  to  the 
whole  fee  simple,  it  being  presumed,  from  the  express 
mention  of  the  future  use,  that  no  present  use  is  in- 
tended to  pass.  The  use  thus  resulting  in  favor  of  the 
grantor  is  executed  by  the  statute,  so  that  the  grantor 
has  a  legal  estate  in  fee  simple,  subject  to  be  divested 
in  the  future.^*' 

§  102.  Uses  not  within  the  statute.  In  construing 
the  statute,  it  was  decided  that  certain  classes  of  uses 
were  not  within  its  operation,  and  that  they  conse- 
quently were  not  changed  into  legal  estates,  and  these 
uses  have  in  part  survived  under  the  name  of  "trusts." 
These  uses  not  within  the  statute  are   (1)   active  uses, 

53.     Leake,  Prop,  in  Land,  107;  an  estate  tail  is  not  merged  in  tlie 

1   Sanders,  Uses  &  Trusts,  102;   1  reversion.     Dyer,  111b,  in  marg.; 

Cruise's   Dig.   tit.   11,   c.    4,    §    47;  1  Cruise's  Dig.  tit.  11,  c.  4,  §  46. 
Adams  v.  Tertenants  of  Savage,  2  54.     Post  §  156. 

Salli.  679.  If  the  use  declared  be  55.     Post  §  313. 

for    an    estate    tail,    the    use    fee  56.     Post  §  156,  note  87. 

simple  may  result  to   him,   since 
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(2)  uses  declared  in  chattel  interests,  (3)  uses  to  tho 
legal  grantee,  and  (4)  uses  upon  a  use."  They  will  be 
considered  in  the  above  order. 

Active  uses.  It  has  always  been  held,  since  a  few 


years  after  the  passage  of  the  statute,  that  if  the  use  or 
trust  imposed  on  the  feoffee  is  of  an  active  nature,  in- 
volving the  exercise  of  some  power,  agency,  or  control 
by  him,  it  is  not  executed  by  the  statute,  on  the  ground 
that  the  exercise  of  such  duties  by  him  is  impossible 
unless  he  is  permitted  to  retain  the  legal  title. ^^  Ac- 
cordingly, the  statute  does  not  operate  if  the  holder  of 
the   legal   title   is   to  pay   the   rents   to   the   beneficiary 


57.  To  these  cases  excepted 
frcm  the  statute  may  be  added 
that  of  a  conveyance  to  one  in  fee 
tail  to  the  use  of  another,  the 
statute  not  applying,  it  seems,  in 
such  a  case,  since  a  tenant  in  fee 
tail  would  have  no  power  over  the 
seisin,  this  being  appropriated  to 
the  heirs  by  the  Statute  De  Bonis, 
and  since  the  Statute  of  Uses  does 
not  execute  any  use  which,  before 
the  statute,  the  feoffee  could  not 
be  compelled  to  execute.  Cooper 
V.  Franklin,  Cro.  Jac.  400,  Sug- 
den's  Gilbert,  Uses  19;  Lewin 
Trusts  (12th  Ed.)  5.  Compare  1 
Sanders,  Uses  &  Trusts,  118.  More- 
over, a  use  or  trust  arising  in 
favor  of  one  paying  the  consider- 
ation for  a  conveyance  to  another 
has  never  been  regarded  as 
executed  by  the  statute.  See  post 
§  107  (c). 

58.  1  Sanders,  Uses  &  Trusts 
253;  Digby,  Hist.  Real  Prop.  367, 
note  1.  1  Cruise's  Dig.  tit.  12,  c. 
1,  §  12  et.  seq.,  Gratrex  v.  Hora- 
fray,  6  AAol.  &  El.  206;  Clark's 
Appeal,  70  Conn.  195,  39  Atl.  155; 


Kellogg  V.  Hale,  108  111.  164;  Ure 
V.  Ure,  185  HI.  216,  56  N.  B.  1087; 
Morton  v.  Barrett,  22  Me.  261,  39 
Am.  Dec.  575;  Hutchins  v.  Hey- 
wood,  50  N.  H.  491.  Kay  v.  Scate^ 
37  Pa.  St.  31,  78  Am.  Dec.  399; 
Sprague  v.  Sprague,  13  R.  I.  701; 
Blount  V.  Walker,  31  S.  C.  13  9  S. 
E.  804;  Hooberry  v.  Harding,  10 
Lea  (Tenn.)  392.  As  to  the  original 
reason  for  the  exception  of  the 
active  use  from  the  operation  of 
the  statute,  see  a  suggestive  note 
in  17  Mich.  Law  Rev.  at  p.  87, 
apparently  by  Professor  E.  N. 
Durfee. 

In  Pennsylvania,  there  has  been 
shown  an  occasional  disposition, 
it  seems,  to  treat  as  passive,  and 
so,  as  executed  by  the  statute, 
some  trusts  or  uses  which  in  other 
jurisdictions  are  regarded  as 
active,  and,  on  the  other  hand,  to 
treat  as  active  some  which  are 
regarded  elsewhere  as  passive.  2 
Pomeroy,  Eq.  Jur.  §  986;  Bls- 
pham,  Equity  §  55,  Kay  v.  Scates, 
37  Pa.  St.  31,  78  Am.  Dec.  393,  and 
note. 
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named,^'^  or  to  apply  them  to  another's  maintenance,*^" 
or  even  merely  to  protect  estates  in  the  property  from 
sale  or  destruction.^^  But  a  grant  to  one  to  permit  or 
suffer  another  to  occuj)y  the  land,  or  to  receive  the 
rents  and  profits,  does  not  impose  any  such  active  duty 
as  will  prevent  the  execution  of  the  use,^^  though  the 
case  is  different  if  the  ''net"  or  ''clear"  rents  are 
referred  to;  these  adjectives  indicating  that  the  legal 
grantee  is  to  pay  any  necessary  charges,  and  pay  over 
the  balance  to  the  beneficiary.**^ 

Separate    use    of    married    women.      On    the 

principle,  it  appears,  that  one  to  whom  property  is  con- 
veyed or  devised  for  the  separate  use  of  a  married 
woman^^  has  a  quasi  active  duty  to  perform  in  protect- 
ing it  from  the  husband  and  the  husband's  creditors,  and 
also  from  a  desire  not  to  defeat  the  purpose  of  such  a 
limitation  by  vesting  the  legal  title  in  the  married 
woman,  it  has  almost  universally  been  considered  that 
the  statute  does  not  apply  to   such  a  case.^^     But  oc- 

59.  Jones    v.    Say,    1    Eq.    Cas.      C.)   252,  13  Am.  Dec.  717. 

Abr.    383;    Hutching   v.    Heywood,  63.     Barker     v.     Greenwood,     4 

50  N.  H.  500;  Ware  v.  Richardson,  Mees  &  W.  421;  White  v.  Parker,  1 

3  Md.  505,  558.  Lummus  v.  David-  Bing,  N.  C.  573. 

son,  160,  N.  C.  484,  76  S.  E.  474;  64.     See  jiost  §  206. 

Rife  V.  Geyer,  59  Pa.   St.   333,  98  65.     Cornish,    Uses,    57,    59;     1 

Am.  Dec.  351.  Perry,    Trusts    §    310;    Harton    v. 

60.  1  Perry,  Trusts,  §  305;  Harton,  7  Term.  R.  652;  Bowen 
Shelley  v.  Edlin,  4  Adol.  &  E.  582.  v.  Chase,  94  U.  S.   812,  24  L.  Ed. 

61.  Van  der  Heyden  v.  Cran-  184;  Frey  v.  Allen,  9  App.  D.  C. 
dall,  2  Denio  (N.  Y.)  9,  aff'd  1  N.  400;  Dean  v.  Long,  122  111.  447, 
Y.  491;  Kay  v.  Scates,  37  Pa.  St.  14  N.  E.  34;  Ware  v.  Richardson, 
31,  78  Am.  Dec.  399;  McCaw  v.  3  Md.  505,  56  Am.  Dec.  762;  Ayer 
Galbraith,  7  Rich.  Law  (S.  C.)  v.  Ayer,  16  Pick.  (Mess.)  327; 
74;  People's  Loan  &  Exchange  Moore  v.  Stinson,  144  Mass.  594, 
Bank  v.  Garlington,  54  S.  C.  413,  12  N.  E.  410  Walton  v.  Drumtra, 
71  Am.  St.  Rep.  800;  Hart  v.  Bay-  152  Mo.  489,  54  S.  W.  233;  Pitts- 
liss,  97  Tenn.  72,  36  S.  W.  691.  field  Sav.  Bank  v.  Berry,  63  N.  H. 

62.  Broughton  v.  Lamgley,  2  109;  Pullen  v.  Reanhard,  1  Whart. 
Salk.  679,  2  Ld.  Raym.  273;  Up-  (Pa.)  514;  Steacy  v.  Rice  27  Pa. 
ham  V.  Varney,  15  N.  H.  467;  St.  75,  67  Am.  Dec.  447;  Escheator 
Ramsay  v.  Marsh,  2   McCord    (S.  of  St.  P.  &  St.  M.  v.  Smith,  4  Mc- 
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casionally,  since  the  passage  of  statutes  giving  the  wife 
full  control  of  her  property,  and  freeing  it  from  the 
control  of  her  husband,  it  has  been  decided  that  the 
reason  for  the  rule  no  longer  exists,  and  that  the  statute 
will  execute  the  use,  it  not  involving  active  duties  on  the 
part  of  the  trustee.*^" 

Uses  in  chattel  interests.     A  second  class  ot 

uses  not  executed  by  the  statute  consists  of  those  de- 
clared on  a  term  of  years  or  other  chattel  interest, 
since  the  statute  expressly  states  that,  to  bring  it  into 
operation,  one  person  must  be  "seised"  to  the  use  of 
another,  and  this  word  applies  only  to  one  having  a 
freehold  estate.  Accordingly,  if  A  holds  land  for  a 
term  of  years  to  the  use  of  B,  since  A  has  merely  a 
chattel  interest,  the  statute  does  not  apply,  and  the 
term  of  years  remains  in  A.^^  But  if  a  person  is 
seised  of  an  estate  of  freehold  to  the  use  of  another 
for  a  term  of  years  the  statute  does  apply;  for  instance 
if  A  seised  in  fee  simple  holds  to  the  use  of  B  for 
years,   the   statute   executes   the   use   in   favor   of   B.«« 

Cord   (S    C  )    452    Temple  v.  Fer-  Htath  v.  Miller,  117  Ga.  754,  44  S. 

euson    110  Tenn.  84,  100  Am.   St.  E.  13;  Adams  v.  Adams,  21  Ky.  L. 

Rep    791    72  S    W.  455;    Compare  Rep.  1756.  56  S.  W.  151;   Snell  v. 

Williams    V.    Waters,    14    Mees  &  Payne,  25    Ky.    L.    Rep.   1836,  78 

W     166-     Marvel    v.    Wilmington  v.  Scott,  38  S.  C.  34,  16  S.  E    185. 

Trust  Co  (Del.  Ch.),  87  Atl.  1014;  S.  W.  885;  Georgia,  C.  &  N.  Ry.  Co. 
Nightingale  V.  Hidden,  7  R.  I.  115.  67.     Bacon,     St.     Uses,     42;     1 

in  Pennsylvania  it  is  held  that,  Sanders.    Uses    &   Trusts,   275;    1 

in  the  case  of  a  trust  for  the  Cruise's  Dig.  tit.  12.  c.  1,  §  34  1 
::pa?ate  use  of  a  woman,  if  she  Perry,  Trusts  §§  303  311;  Wil- 
is not  married,  or  the  declaration  liams    v     McComco.    36    Ala^  22 

is  not  made  in  contemplation  of  Ure  v.  Ure,  185     U.  216,  56  RE. 

immediate    marriage,    the    use    is  1087;  Denton's  Guardians  v.  Den- 

^ZtT   even     though      active  ton's  ExV     17  Md.  403.  Hooper  v. 

dutL  a;e  imposed.  In  re  Ogden's  Feigner.  80  Md.  262    30  Atl.         ; 

Appeal    70  Pa.  501;   Kuntzleman's  Slevin    v.     Brown,    32    Mo.     176 

Estate,' 136  Pa.  St.  142,  20  Am.  St.  Ramsay  v.   Marsh    2   McCord    .S. 

Rep    909,  20  Atl.  645;   2  Pomeroy.  C.)   252,  13,  Am.  Dec.  717. 

BQ     Jur.    §    986.    note;    Bispham  68.     2   Sanders,  Uses  &  Trusts. 

Equity,  §  55.  ^'^^ 

66.     Soitton  V.  Aiken,  62  Ga.  733. 
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Tn  fact,  as  shown  above,  the  conveyance  by  lease  and 
release  is  based  on  the  exocntion  of  a  nse  for  years. 

Use  to  legal  grantae.     A   use   limited  to  the 

grantee  of  the  legal  estate  was  not  regarded  as  within 
the  statute,  which  applied  in  terms  to  cases  where  one 
person  was  seised  to  the  use  of  '^ another"  person. 
So,  on  a  conveyance  to  A  and  his  heirs  to  the  use  of 
A  and  his  heirs,  A  takes  the  legal  estate  by  the  com- 
mon law%  without  reference  to  the  Statute  of  Uses,  and 
he  also  has  the  use  therein,  the  declaration  of  the  use 
merely  serving  to  rebut  any  presumption  of  a  resulting 
use  in  favor  of  the  grantor,  and  also  serving,  on  oc- 
casion, to  limit  the  estate  taken  by  the  grantee.®^  If, 
however,  there  be  some  person  named  in  the  declaration 
of  the  use  w4io  is  not  named  in  the  grant,  as  in  the 
case  of  a  conveyance  to  A  to  the  use  of  A  and  B  and 
their  heirs,  the  Statute  of  Uses  applies,  and  the  use 
is  executed,  in  the  above  case,  for  instance,  in  A.  and 
B.*^^  And  the  statute  also  applies,  by  explicit  provision 
to  that  effect,  when  the  conveyance  is  in  terms  to  the 
use  of  two  or  more  persons,  and  the  declaration  of  use 
is  not  in  favor  of  them  all,  as  for  instance,  in  the  case 
of  a  conveyance  to  A  and  B  and  their  heirs,  to  the 
use  of  A,  or  a  convey i* nee  to  A,  B  and  C  and  their 
heirs,  to  the  use  of  A    and  B. 

The  rule,  above  referred  to,  that  in  the  case  of  a 
grant  to  A  to  the  use  of  A,  he  takes  by  the  common 
law  and  not  under  the  statute,  had  important  results 
before  the  requirement  of  words  of  inheritance  for  the 
creation  of  a  fee  simple  estate  was  abolished  by  stat- 
ute.'^ ^  Otherwise  it  would  have  resulted,  by  reason  of 
the  rule  that  the  legal  estate  executed  in  the  cestui  que 

69.     1   Sanders,  Uses   &  Trusts,  Passingham,   6   Barn.   &  C.   305. 

89;    Meredith  v.  Joans,   r"ro.   Car.  70.     Sammes'  Case,  13  Cokfi,  54; 

244;  Orme's  Case,  L.  R.  8  C.  P.  281,  WiHiams,  Settlements,  5.  Lowcock 

Peacock  v.  Eastland,  L.  R.  10  Bq.  v.   Overseers  of  Broughton,   12  Q. 

17,  Savin  Brothers,  Ltd.  v.  Bethell  B.  D.  369. 

[.902]    2    ch.    523.    See     Lloyd    v.  71.     Ante  §  21  (a). 
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use  Ciiiiiiot  1)0  groator  llian  (liat  wliicli  was  created  in 
favor  of  the  feoffee  to  uses,'-  that  in  the  case  of  a 
conveyance  to  A  to  the  nse  of  A  and  liis  heirs,  a  not  nn- 
coinmon  form  of  limitation,  A  wonld  take  a  life  estate 
only.  Since  the  abolition  of  tlie  ro(|nirement  of  words 
of  inheritance  in  the  creation  of  an  estate  in  fee  sim- 
ple, the  rule  that,  in  the  case  referred  to,  the  convey- 
ance takes  effect  at  common  law,  appears  to  have  but 
little  practical  importance."'"*  And  it  is  said  that  in 
some  cases,  where  there  is  "a  direct  impossilnlity  or 
impertincncy  for  the  use  to  take  effect  l)y  the  common 
law,"  the  rule  referred  to  has  no  application. '^'^ 

Use  upon  a  use.     Another  case  in   which   the 

use  is  not  executed  by  the  statute  is  that  of  a  use  limited 
upon  a  use.  Thus,  in  the  case  of  a  feoffment  to  A  and 
his  heirs,  to  the  use  of  B  and  his  heirs,  to  the  use  of 
C  and  his  heirs,  the  first  use  is  executed  by  the  statute 
in  B,  he  thus  acf[uiring  the  legal  title,  while  the  second 
use,   to   C ,  is  not  executed.^^ 


72.  Ante  §  99  note  28. 

73.  The  rule  may  dstermine 
whether  two  or  more  grantees 
named  in  a  conveyance  take  as 
joint  tenants  or  tenants  in  com- 
mon. Orme's  Case  L.  R.  8  C.  P.  281. 

74.  See  Bacon,  Uses  63,  1 
Sanders,  Uses  &  Trusts  92,  Challis, 
Real  Prop.  390,  where  exajiples 
of  such  exceptional  cases  are 
enumerated. 

75.  1  Sanders,  Uses  &  Trusts, 
275;  1  Perry,  Trusts,  §  301,  304; 
Durant  v.  Ritchie,  4  Mason  65, 
Fed.  Cas.  No.  4,190;  Croxall  v. 
Shererd,  5  Wall.  (U.  S.),  268; 
18  L.  Ed.  ^^72;  Reid  v.  Gordon,  35 
Md.  183;  Brown  v.  Renshaw  57 
Md.  67,  76;  Guest  v.  Farley,  19  Mo. 
147:  Hutchins  v.  Heywocd  50  N. 
H.  491.  Ramsay  v.  Marsh,  2  Mc- 
Cord  (S.  C.)  252,  13  Am.  Dec.  717; 


Blount  V.  Walksr,  ?1  S.  C.  13. 

This  doctrine  of  the  nonexe- 
cution  of  a  use  upon  a  use,  enunci- 
ated in  Tyrrel's  Case,  Dyer,  155a 
has  been  the  subject  of  constant 
animadversion,  as  being  utterly 
illogical,  Mr.  Joshua  Williams,  in 
his  work  on  Real  Property,  adopt- 
ing Mr.  Watkins'  remark,  that  "it 
must  have  surprsed  every  one  who 
was  not  sufficiently  learned  to 
have  lost  his  common  sense."  The 
doctrine  has,  however,  been  more 
recently  explained  by  Prof.  J.  B. 
Ames  (4  Green  Bag,  81,  article  re- 
printed in  21  Harv.  Law  Rev. 
270),  Lectures  on  Legal  History 
243,  in  such  a  way  as  to  give  it  a 
more  logical  appearance,  it  beiv.g 
shown  by  this  learned  writer  that, 
even  before  the  statute,  it  was 
decidorl  that,  if  one  bargained  and 
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On  the  same  principle,  in  the  case  of  a  bargain  and 
sale  to  A  with  a  declaration  of  a  use  to  B,  the  use 
raised  in  A  by  the  giving  of  consideration  is  executed 
in  him  by  the  statute,  while  the  use  expressly  declared 
remains  unexecuted.^^ 

Even  where  the  first  use  is  to  the  feotfee  himself,  as 
in  the  case  of  a  conveyance  to  A  and  his  heirs,  to  the 
use  of  A  and  his  heirs,  to  the  use  of  (or  in  trust  for) 
B.  though  the  first  use  is  not  executed,  A  being  in  by 
the  common  law,^^  a  use  exists  in  A,  and  the  use  in 
B  is  a  use  upon  a  use,  and  consequently  the  legal  es- 
tate is  not  executed  in  BJ* 

II.     Trusts. 

§  1C3.  The  nature  of  a  trust. (a)  General  con- 
siderations.   The  Statute  of  Uses,  as  previously  stated, 


pold  land  t^  nnother  to  the  use  of 
the  bargai.-  the  use  declared 
was  void,  a  repugnant  to  that 
raised  by  the  consideration;  and 
so,  after  the  statute,  tho  second 
use  was  considered  as  merely 
repugnant  to  the  first  use.  This 
view  Is  adopted  in  the  later 
editions  of  WiUiams  on  Real 
Property  by  the  leirned  editor, 
Mr.  T.  Cyprian  Williams. 

76.  Tyrrel's  Cass,  Dyer,  15r;a, 
CroxaU  v.  Shererd,  5  Wall.  (U.  S.) 
268;  Martling  v.  Martling,  55  N. 
J.  Eq.  771,  780,  18  L.  Ed.  572. 
Durant  v.  Ritchie,  4  Mason,  45, 
66,  Fed.  Ca?.  No.  4,190;  Nelson  v. 
Davis,  35  Ind.  474;  Guest  v.  Par- 
ley, 19  Mo.  147. 

In  Massachusetts  it  has  been 
decided  that  a  conveyance  in  form 
one  of  bargain  and  sale  to  A.  and 
his  heirs  to  the  use  of  B  and  his 
heirs,  may  be  considered  a  feoff- 
ment  to   A   to    the    use   of    B,    so 


that  the  i  ;e  will  be  executed  in 
B,  if  this  is  apparently  the  in- 
tention of  the  parties.  Thatcher 
V.  Omans,  3  Pick.  (Mass.)  521; 
Carr  v.  Richardson,  157  Mass.  576. 
32  N.  E.  958;  Durant  v.  Ritchie, 
4  Mason,  45,  71,  Fed.  Cas.  No. 
4,190.  In  Illinois,  the  same  effect 
is  given  to  the  conveyance,  it 
seems,  even  apart  from  the 
question  of  intention,  by  force  of 
the  statute  in  regard  to  convey- 
ances. Witham  v.  Brooner,  63  111. 
344.  Likewise  in  Maryland  a 
conveyance  in  appropriate  terms 
will  be  treated  as  a  deed  of 
feoffment  or  of  bargain  and  sale 
as  will  best  subserve  the  purposes 
of  the  parties.  Handy  v.  McMekim, 
64  Md.  560,  4  Atl.  125;  Rogers  v. 
Sisters  of  Charity  of  St.  Joseph, 
97  Md.  550,  55  Atl.  318. 

77.  Ante,  this  section,  note  69. 

78.  Lloyd     v.     Passingham     6 
Barn.     etc.     305;       Whetstone     v. 
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was  decided  not  to  api)ly  to  uses  ;nid  confidences  in- 
volving active  duties  on  the  part  of  tlie  .grantee,  uses 
declared  on  a  term  of  years,  and  uses  upon  a  use."" 
These  uses  and  confidences  not  executed  by  the  statute 
were  recognized  by  the  court  of  chancery,  either  im- 
mediately after  the  pi>ssage  of  the  statute,  or  at  a 
later  period,^*'  as  being  still  within  its  jurisdiction,  and 
they  have  since  been  administered  in  equity  under  the 
name  of  ''trusts"  upon  the  same  equitable  ])rinciples 
as  were  applied  to  uses  before  the  statute,  but  with  a 
more  extensive  application.  Trusts  are,  generally  speak- 
ing, the  same  as  uses  before  the  statute,  but  the  analogy 
may,  if  pushed  too  far,  cause  confusion,  and  it  is  im- 
portant to  bear  in  mind  that  between  uses  as  they  have 
been  recognized  since  the  statute  by  courts  of  law. 
merely  for  the  purpose  of  being  executed,  and  uses  not 
executed,  and  therefore  recognized  in  equity  under  the 
name  of  "trusts,"  there  is,  at  most,  a  merely  super- 
ficial resemblance, 

A  trust  in  land  exists  when  one  having  an  estate  in 
the  land  is  subject  to  an  obligation  to  hold  or  deal  with 
the  land  or  the  proceeds  thereof  for  the  benefit  of  some 
other  person,  or  of  several  persons,  of  whom  he  may  or 
may  not  be  one.^^     The  person  subject  to  the  obligation 

Bury,  2  P.  Wms.   146,   1   Sanders,  the  operation  of  the  statute  by  the 

Uses  &  Trusts,  89;  Prof.  J.  B.  Ames  decision  in  Tyrrel's  Case,  rendered 

in  21  Harv.   Law  Rev.  at  p.   271,  but  a  few  years  after  its  passage. 

Lectures  on  Legal  History,  244.  was,  in   the  view   of  Prof.   Ames, 

79.  See  ante  §  99.  The  case  of  a  not  recognized  and  enforced  by 
use  to  the  legal  grantee,  though  chancery  until  the  reign  of 
not  within  the  operation  of  the  Charles  I;  the  earliest  reported 
statute,  is  not  a  trust,  since  one  instance  of  the  support  of  a  use 
cannot,  without  the  joinder  of  any  upon  a  use  being  Sambach  v. 
other  person,  be  a  trustee  for  Dalston,  Toth.  189.  See  article  4 
himself,  but  the  grant  of  the  use  Green  Bag,  81;  reprinted  in  21 
naerely,  as  before  stated,  confers  Harv.  Law  Rev.  270;  Ames  Lcc- 
the  beneficial  interest  on  him.  tures  on  Legal  History,  243. 
Ante  note  69.  81.     Adapted  from  the  definition 

80.  A  use  upon  a   use,  though  in  Underbill,  Trusts, 
excluded  by  the  courts  of  law  from 
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is  known  as  tlie  trustee,  nnd  the  person  or  persons 
entitled  to  the  benefits  thereof  as  the  cestui  or  cestuis 
que  trust. 

In  the  great  majority  of  cases  the  trustee  has  the 
legal  title  to  the  land,  that  is,  he  has  a  legal  as  dis- 
tinguished from  an  equitable  -estate  therein.  This  is 
not,  however,  invariably  the  case.  For  instance,  in 
jurisdictions  where  the  mortgagee  has  the  legal  title, ''^ 
the  owner  of  the  ^'equity  of  redemption,"  so  called,  may 
create  a  trust  in  the  land,  and  in  any  jurisdiction  one 
who  is  himself  a  cestui  que  trust  may  create  a  trust  in 
favor  of  another,  a  ''sub-trust,"  as  it  has  been  con- 
veniently termed,^'^  the  result  of  which  is  indir(.'Ctly 
to  transfer  to  such  other  the  benefit  of  the  original 
trust. 

(b)     The  nature  of  the   cestui 's  rights.     The 

interest  of  a  cestui  que  trust  is  defined,  in  reference  to 
quantum  or  duration,  by  the  same  measures  of  limita- 
tion as  apply  to  legal  estates,  being  in  fee  simple,  fee 
tail,  for  life,  or  for  years,  and  is  usually  ref err.  d  to  as 
an  "equitable  estate,"  of  which  the  cestui  que  trust  is 
quite  frequently  said  to  be  "  seised.  "^^  But  the  ques- 
tion whether  a  cestui  que  trust  is,  strictly  speaking, 
the  owner  of  an  estate  in  the  land,  whether,  in  other 
words  he  has  rights  in  rem  therein,  available  against 
the  world  at  large,  or  h«s  merely  rights  in  persoiutm, 
available  against  a  definite  person  or  persons,  is  one  on 
which  conflicting  views  have  been  expressed  by  writers 
of  authority.^^ 

82.  Post,  §  600.  126;    1  Hayes,  Conveyancing   (5th 

83.  See  article  by  Professor  J.  Ed.)  98;  Williams,  Real  Prop. 
B.  Ames  on  "Purchase  for  value  (21st  Ed.)  181;  1  Perry,  Trusts, 
Without  notice"  in  1  Harv.  Law  §  357;  12  Law  Quart.  Rev.  247. 
Rev.  at  p.  11,  reprinted  in  85.  Among  the  works  in  which 
Lectures  on  Legal  History,  363;  the  view  has  been  expressed  that 
28  Halsberry's  Laws  of  England  the  rights  of  the  cestui  are  rights 
p.  6  note  (i),  Underhill,  Trusts  in  personam  rather  than  in  rem, 
(7th  Ed.)  2,  6.  are  Ames,  Cas.  Trusts,  c.   2,  §  2; 

84.  See  Leake,  Prop,  in  Land,  Lewin,  Trusts,  Introduction;  Mait- 
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That  a  trust,  or  rather  its  predecessor,  a  use, 
originally  involved  merely  rights  in  personam  in  favor 
of  the  cestui  is  not  questioned,  but  recent  writers 
have  taken  the  view  that,  in  the  gradual  course  of  its 
development,  the  use  or  trust  has  assumed  characteris- 
tics which  can  be  explained  only  on  the  theory  that  the 
cestui  has  something  more  than  a  mere  personal  right, 
or  aggregate  of  personal  rights,  against  the  trustee, 
that  he  is  indeed  an  owner  of  the  land,  even  though  the 
trustee  is  also  regarded  as  an  owner.^*^  In  support  of 
this  view  reference  has  been  made  to  the  following 
considerations,  as  being  more  or  less  incompatible  with 
the  theory  that  the  cestui  has  merely  a  personal  right 
against  the  trustee  in  regard  to  the  land.  The  cestui' s 
rights  are  effective  as  against  the  heir  of  the  trustee, 
as  against  his  transferee,  if  not  an  innocent  purchaser 
for  value,  and  also  as  against  the  trustee's  crditors.**'^ 
A  modern  English  case,^^  indeed,  gives  reason  to  suppose 
that,  in  that  jurisdiction,  a  trust  might  be  enforced  even 
as  against  one  who  disseises  the  trustee.  Furthermore 
the  trustee's  widow  is  not  entitled  to  dower,  while  the 
cestui' s  widow  is  ordinarily  so  entitled,^^**  and  the 
surviving  husband  of  the  cestui  is  entitled  to  curtesy.^^ 
The  cestui' s  interest  is  ordinarily  assignable,  passes  to 

land,    Equity,    jyassim,     Williams,  Edgar  N.  Durfee  in  14  Mich  Law 
Real  Prop.    (21st  Ed.)    182;   Lang-  Rev.  at  p.  219,  and  the  article  by 
dell,     Brief     Survey     of     Equity  Protessor  Austin  Wakeman   Scott 
Jurisdiction.  5,  -1  Harv.  Law  Rev.  in  17  Coulmbia  Law  Rev.  at  p.  269. 
59.    This   view   was   expressed    by  A  like  view  was  previously  assert- 
the    present    writer    in    the    first  ed  in  Salmond  Jurisprudence  (4th 
edition  of  this  work.  Ed.)  228;  Pomeroy,  Eq.  Jur.  §  975, 
86.     This    view    has    been    well  and  by  Professor  .Roscoe  Pound  in 
presented    by    Professor    Charles  26  Harv.  Law  Rev.  at  p.  464. 
A.  Huston  in  his  "Enforcement  of  87.     Post  §§  114. 
Decrees  in  Equity",  on  which  this  88.     In  re  Nisbet  &  Pott's  Con- 
paragraph    is    to    a    great    extent  tract   (1905)    1  ch..  391;    (^906)    1 
based.  See  also  the  reviews  of  the  ch.  386.  See  I)Ost  ^  .396. 
above   work  by  Professor  Wesley  88a.     Post  §§  214,  215. 
N.  Hobfield  in  25  Yale  Law  Jour-  89.     Post   §  242. 
nal    at   p.    166,   and   by    Professor 
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his  heirs  as  does  a  legal  estate,  and  is  usually  subject  to 
his  debts.''*^  If  land  is  given  in  trust  for  one  and  the 
heirs  of  his  body,  the  cesUd  may  bar  the  entail  as  may 
one  having  a  legal  estate  in  fee  i^aV^  The  question 
whether  a  trust  has  been  created  in  land  is  regarded 
as  depending  on  the  law  of  the  situs  of  the  land,  a  view 
which  involves  the  assumption  that  a  trust  involves  a 
claim  as  regards  the  land  itself,  and  not  merely  a  claim 
against  a  person.^-  And  other  considerations  of  a  like 
bearing  which  may  be  mentioned,  are  that  the  Rule 
in  Shel'ey's  case  has  always  been  applied  to  limita- 
tions in  trust  to  the  same  extent  as  legal  limita- 
tions^^ and  that  the  applicability  of  the  Rule  against 
Perpetuities  to  such  limitations  appears  to  be  beyond 
question.^^ 

In  support  of  the  contrary  view,  that  the  cestui 
que  trust  is  the  owner  merely  of  an  equitable  obligation 
against  the  trustee,  and  has  no  right  in  rem  as  regards 
the  land,  emphasis  has  been  laid  on  the  consideration 
that  the  cestui  has  no  right  which  he  can  assert  as 
against  a  bona  fide  purchase  for  value;  but  that  this  is 
not  conclusive  as  against  the  cestui' s  ownership  ap- 
pears by  reference  to  the  various  cases  in  which  even 
the  legal  owner  loses  all  right  in  favor  of  a  bona  fide 
purchaser  for  value,  by  reason  for  instance,  of  the 
recording  or  registry  laws,  of  the  fact  that  the  sale 
takes  place  in  market  overt,  or  that  the  thing  trans- 
ferred is  a  negotiable  instrument."^ 

In  spite,  however,  of  the  array  of  recent  authority 
in  support  of  the  view  that  the  cestui  que  trust  has  rights 
in  rem  as  regards  the  land,  that  he,  in  other  words,  is 
properly  an  owner  of  the  land,  there  is,  it  is  conceived, 

90.  Post  §  113.  Eeale,  20  Harv.  Law  Rev.  at  p.  382. 

91.  1  Hayes,  Conveyancing  (5th  93.     Post    §    153. 
Ed.)     146;     Doe    d.     Cadogan     v.          94.     Post   §   183. 

Ewart,  7  Ad.  &  El.  636.  95.     Huston,  Enforcement  of  De- 

92.  Professor   Scott,  17   Colum-       crees  in  Equity,  126  et  seq. 
bia  Law  Rev.  at  p.  287.  Professor 
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some  room  for  question  in  this  connection.  One  arpjn- 
mont  on  which  the  advocates  of  such  view  appear  to  hiy 
considerable  stress  involves  the  assumption  tliat  a  rij>-ht 
is  in  rem  if  it  can  be  asserted  against  indeterminate 
iiersons,  and  the  inference  tliat  the  cestui' s  right,  be- 
cause it  can  be  asserted  against  all  persons  claiming 
under  the  trustee,  other  than  bona  fide  inirchasers  for 
value,  must  be  in  rem.  This,  however,  it  is  believed,  in- 
volves the  giving  of  too  broad  a  definition  to  the  ex- 
pression right  in  rem.  A  right  which  is  otherwise  a 
right  in  personam,  is  not  to  be  regarded  as  a  right  in 
rem  because  it  may  be  asserted  as  against  all  persons 
claiming  under  the  original  obligor.  A  lessor  can  as- 
sert a  liability  on  the  lessee's  covenants  as  against  all 
persons  to  whom  the  leasehold  interest  may  be  assigned, 
but  it  would  hardly  be  claimed  that  the  lessor  has  a 
right  in  rem  as  to  the  performance  of  the  covenants. 
Nor  would  it  be  said  that  one  who  owns  a  rent  in  fee 
simple  is  in  any  sense  an  owner  of  the  land  out  of 
which  the  rent  is  payable  because  he  may  recover  a 
personal  judgment  for  the  rent  against  any  person 
who  acquires  the  land.^^'^  Furthermore,  a  right  in  rem  is 
properly  a  right  available  against  the  world  at  large, 
that  is,  against  any  person,  or  approximately  any  per- 
son.^^''  But  a  cestui  que  trust  has,  in  the  ordinary  case, 
no  right  as  regards  the  land  which  he  can  assert  as 
against  the  world  at  large.  The  trustee  and  not  the 
cestui  que  trust  is  regarded  as  the  proper  party  to 
bring  suit  against  third  persons  in  regard  to  the  land, 
and   this   applies   not   only   to  legal    actions,"^'    such   as 

95a.     And    so    it   has   been    sug-  article    by    Professor    Harlan     F. 

gested  that  one  having  a  right  of  Stone,  17  Columbia  Law  Rev.  at  p. 

entry     for    condition      broken,     a  471. 

claim  for  admeasurement  of  dovi^-  95b.       Austin,      Jurisprudence 

er,  or  an  option  right  to  purchase  (3d   Ed.)    380.   Holland,   Jurispru- 

land,  cannot  well  be  regarded  as  dence     (9th    Ed.)     138.     Salmond, 

having  a  right  in  rem  in  the  land  Juripprudenre    (4th    Ed.)    205. 

because  he  has  a  right  enforcible  96.     1   Ames,    Cas.    Trusts,    255, 

against  subsequent  purchasers.  See  256.  Gates  v.  Bennstt,  33  Ark.  475, 
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ejectment,^^  but  also,  it  seems,  in  most  jurisdictions, 
to  proceedings  in  equity  against  third  persons  in  regard 
thereto,  which  are  properly  brought  by  the  trustee  with- 
out joinder  of  the  cestui  que  trust,  unless  the  "elations 
between  the  trustee  and  the  cestui  que  trust  are  in- 
volved therein,  or  unless  the  cestui  cannot,  in  the  par- 
ticular case,  be  regarded  as  adequately  represented  by 
the   trustee,^^^     A  person  ma}^  no   doubt  have   a   right 


Rice  V.  Brown,  77  111.  549;  Denton 
V.  Denton,  17  Md.  403;  Davis  v. 
Charles  River  Branch  R.  Co.  11 
Cush.  (Mass.)  506;  Lancaster  v. 
Connecticut  Mut.  Life  Ins.  Co.,  92 
Mo.  460,  1  Am.  St.  Rep.  739,  5  S. 
W.  23;  Mordecai  v.  Parker,  3  Dev. 
(N.  C.)  425;  Hexter  v.  Schneider, 
14  Ore.  184,  12  Pac.  668;  Pennsyl- 
vania R.  Co.  v.  Duncan,  11  Pa.  352, 
5  Atl.  742.  But  see  Yates  v.  Big 
Sandy  Ry.  Co.,  28  Ky.  L.  Rep.  206, 
89  S.  W.  108. 

97.  Goodtitle  v.  Jones,  7  Term 
R.  45;  Langdon  v.  Sherwood,  124 
U.  S.  74,  31  L.  Ed.  344;  Green  v. 
Jordan,  83  Ala.  220,  3  Am.  St.  Rep. 
711,  3  So.  513;  Buhne  v.  Chism,  48 
Cal.  467;  Fischer  v.  Eslaman,  68 
111.  78;  Barrett  v.  Hinckley.  124  111. 
32.  7  Am.  St.  Rep.  331,  14  N.  E. 
863;  Paisley  v.  Holzshu,  83  Md.325, 
34  Atl.  832;  Chapin  v.  First  Univer- 
salist  Soc.  8  Gray  (Mass.)  580. 
Nalle  V.  Parks,  173  Mo.  616,  73  S. 
W.  596.  Kinney  v.  Dexter,  81  Wis. 
80,  51  N.  W.  82.  See  cases  cited  1 
Ames,  Cas.  Trusts,  255. 

A  cestui  que  trust  in  possession 
may  bring  trespass  for  injury  to 
his  possession,  but  this  is  based  on 
his  possession,  and  not  on  his 
equity.  1  Ames,  Cas.  Trusts,  251. 

In  Pennsylvania,  where  there 
is  no  court  of  chancery,  and  eject- 
ment is  regarded  as  an  equivalent 


to  some  extent  for  a  bill  in  equity, 
the  cestui  que  trust  may  bring 
ejectment.  Peebles  v.  Reading,  8 
Serg.  &  R.  (Pa.)  491;  McCullough 
v  Staver,  119  Pa.  St.  432,  13  Atl. 
440.  See  also,  as  to  the  effect  of 
state  statutes  as  changing  the  rule, 
Merrill  v.  Dearing,  47  Minn.  137,  49 
N.  W.  693;  Duffey  v.  Rafferty,  15 
Kan.  9;  Laughlin  v.  Fariss,  7  Okla. 
1,  50  Pac.  254,  State  v.  Johanson, 
26  Wash.  668,  67  Pac.  401;  Glover 
V.  Stamps,  73  Ga.  209,  54  Am.  Rep. 
870.  But  see  Brown  v.  Brown,  96 
Ga.  578;  23  S.  E.  840.  In  North  Car- 
olina,  the  cestui  que  trust  may 
bring  ejectment,  although  there  is 
no  statutory  authority  thersfor. 
Condry  v.  Cheshire,  88  N.  C.  375; 
Johnson  v.  Prairie,  91  N.  C.  159. 

97a.  1  Ames,  Cas.  Trusts,  260, 
261;  Carey  v.  Brown,  92  U.  S.  171, 
23  L.  Ed.  469;  Vettedlein  v.  Barnes 
124  U.  S.  171,  31.  L.  Ed.  401;  Ash- 
ton  V.  Atlantic  Bank,  3  Allan 
(Mass.)  217;  Canada  v.  Darnel, 
175  Mo.  App.  55,  157  S.  W.  1032; 
Stevens  v.  Bosch,  54  N.  J.  Eq.  59, 
33  Atl.  293;  Bockes  v.  Hathorn,  78 
N.  Y.  222.  In  re  Straut,  126  N.  Y. 
201,  27  N.  E.  259;  Horsley  v.  Faw- 
cett,  11  Beav.  565. 

In  a  suit  in  equity  by  a  third 
peron  in  regard  to  the  property 
subject  trust,  it  is  ordinarly 
sufficient   to    make    the    trustee   a 
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in  rem  without  a  power  to  assert  it  by  suit  in  his  own 
name,   by  reason   of   a  personal  disability   m   that   re- 
oard,  but  to  sav  that  one  who  is  nnder  no  personal  dis- 
ability has  a  right  in  rem  when  he  can  assert  his  right 
a^-ainst  onlv  a  single  individual  and  persons  clannmg 
under   such  individuaP«   appears   to   involve    something 
of   an   extension   of   the   concejition    of    rights    m    rem 
Even  though  it  be  conceded,  in  accordance  with  occasional 
decisions    or    dicta,   that    in    special    cases,    such    as    a 
refusal    of    the    trustee    to    sue,''^    his    consent    to  suit 
by  the  cesUd,''   his  complicity  in  the  breach   of  trust,^ 
or  lack  of  a  trustee,^  the  cestui  may  institute  proceed- 
ings in  equitv  against  a  third  person,  making  the  trustee 
a  codefendant,  it  is  still  somewhat  difficult  to  say.  that 
the  cestui  has  a  right  in  rem  as  regards  the  land.     In 
order  to  have  a  right  in  rem  one  should  have,  it  would 


defendant  without  joining  the 
cestui  que  trust,  if  the  latter  can 
be  regarded  as  adequately  re- 
presented by  the  trustee.  1  Ames, 
Cas.  Trusts,  261;  2  Perry,  Trusts, 
§§  873-877;  Vetterlein  v.  Barnes, 
124  U.  S.  171,  31  L.  Ed.  401;  Beals 
V.  lUionis,  M.  &  T.  R.  Co.  133  U.  S 
290,  33  L.  Ed.  608;  Tucker  v. 
Zimmerman,  61  Ga.  599;  Jewett 
V.  Tucker,  139  Mass.  566;  2 
N.  E.  680;  Redin  v.  Branham,  43 
Minn.  283;  45  N.  W.  445.  Contra, 
EbeU  V.  Bursinger,  70  Tex.  120;  8 
S.  W.  77;  Biron  v.  Scott,  80  Wis. 
206,  49  N.  W.  747. 

98.  Professor  Hohfield  says 
(25  Yale  Law  Journ.  at  p.  168) 
that  "such  comparatively  few  per- 
sons as  actually  know  of  a  par- 
ticular trust  are  under  actual,  or 
present,  equitable  duties  not  to 
accept  conveyance  of  the  legal 
title  from  the  trustee;  and  no 
doubt  the  cestui' s  correlative 
rights  against  these  third  persons 


could  be  vindicated  by  securing 
an  injunction  against  any  such 
threatened  acceptance  of  convey- 
ance." The  present  writer  ventures 
CO  question  whether  a  court  of 
Equity,  in  the  case  of  a  trust  in 
land,  would  do  more  than  direct 
the  trustee  not  to  make  the  con- 
veyance. 

99.  Bailey  v.  Seldon,  112  Ala. 
593,  20  So.  854,  Western  R.  Co.  v. 
Nolan,  48  N.  Y.  513;  Robinson  v. 
Adams,  81  N.  Y.  App.  Div.  20,  80  N. 
Y.  Supp.  1098,  179  N.  Y.  558,  71  N. 
E.  1139;  Hilliard  v.  Eiffe,  L.  R.  7 
H.  L.  39,  43,  note  2;  Gandy  v. 
Gandy,  30  Oh.  Div.  57,  73;  Howden 
V.  Yorkshire  Miner's  Assn.  (1903) 
1  K.  B.  308,  341,  345. 

1.  Grant  v.  Phoenix  Life  Ins. 
Co.  121  U.  S.  105,  30  L.  Ed.  905. 

2.  Neal  v.  Bleckley  51  S.  Car. 
506,  29  S    E.  249. 

3.  Zimmerman  v.  Makepeace, 
152  Ind.  199,  52  N.  E.  992. 
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seem,  a  power  of  legal  redress  as  against  indeterminate 
persons,  irrespective  of  whether  another  determinate 
person  pursues  a  particular  line  of  conduct. 

Another  consideration  adverse  to  the  unqualified 
acceptance  of  the  view  that  the  rights  of  the  cestui  que 
trust  is  in  the  nature  of  a  right  in  rem  is  the  rule, 
recognized  in  substantially  all  jurisdictions,*  that  he  is 
barred  of  all  claim  as  against  third  persons  by  reason 
of  the  running  of  the  statutory  period  of  limitations 
against  the  trustee,  even  though  the  cestui  himself  was 
not  sui  juris  at  the  time  of  the  accrual  of  the  cause  of 
action.  If  the  cestui  has  an  independent  right  in  rem, 
he  should  be  able  to  enforce  such  right  without  refer- 
ence to  whether  the  trustee's  right  of  redress  has  been 
barred  by  lapse  of  time.  That  the  rule  referred  to 
is  in  direct  conflict  with  the  view  that  the  cestui  has  a 
right  in  rem  appears  to  be  conceded  by  advocates  of 
such  view.^  And  the  rule  itself  is  referred  to  as  one  of 
the  unfortunate  results  of  the  contrary  view,  that  the 
trustee  is  the  owner  of  the  property  to  the  exclusion  of 
the  cestui. 

Upon  the  whole,  in  the  present  state  of  the  au- 
thorities, it  appears  that  there  is  something  to  be  said 
in  support  of  the  suggestion,  made  by  an  eminent 
scliolar,^  that  the  case  of  a  trust  is  sui  generis,  that,  in 
other  words,  while  the  cestui  que  trust  has  more  than 
a  mere  right  in  personam,  his  right  is  not  in  the  nature 
of  a  true  right  in  rem.  As  to  whether  the  cestui  que 
trust  can"  properly  be  termed  an  owner  of  the  land,  that 
would  seem  to  depend  on  what  we  mean  by  the  term 
"owner."    That  he  has  rights  in  the  land  closely  analo- 

4.     2  Perry,  Trusts,  §§  858,  859;  207;  Dennis  v.  Bint,  122  Cal.39,  54 

1   Ames,   Cas.    Trusts,    271    note;  Pac.  578,  68  Am.  St.  Rep.  17;  Coll- 

Lewellin  v.  Mackworth,  2  Eq.  Cas.  ins  v.  Lofftus,  10  Leigh    (Va.)    5, 

Abr.  579.  Mesks  v.  Olpherts,  100  U.  34  Am.  Dec.  725,  note. 

S.   564.    25   L.   Ed.    735;    Bryan  v.  5.     Huston,  Enforcement  of  De- 

Weems,  29  Ala.  423,  65  Am.  Dec.  crees  in  Equity  142. 

407;    Chase  v.   Cartright  53,  Ark.  6.     Sir  Frederick  Pollock  in  28 

358  14  S.  W.  90;    22  Am.  St.  Rep.  Law  Quart.  Rev.  at  p.  297. 
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gous  to  the  rights  oi'  a  legal  owner  is  unquestionable, 
and  if  we  are  willing  to  concede  that  one  may  be  an 
owner  without  having  a  right  of  action,  although  other- 
wise sui  juris,  to  assert  his  ownership  as  against  persons 
interfering  therewith,  the  cestui  may  properly  be  so 
termed. 

(c)    Cestui 's  rights  recognized  only  in  equity. 


The  rights  of  the  cestui  que  trust  are  ordinarily  i-eeog- 
nized  in  equity  only,  except  as  this  may  be  changed 
by  statutory  provisions.  Accordingly,  ho  cannot  enforce 
at  law  a  liability  against  the  trustee  for  breach  of  trust.'^ 
Nor  can  he  set  up  his  equitable  title  as  a  defense  in 
an  action  of  ejectment  by  the  trustee,^  except  where 
equitable  defenses  to  actions  at  law  are  allowed  by 
statute,  as  is,  at  the  present  day,  frequently  the  case." 
And  even  where,  by  reason  of  legislation,  all  courts 
take  cognizance  of  trusts,  yet  the  rights  of  the  cestui 
are  still  equitable  in  their  nature,  so  as  to  give  rise  to 
defenses  applicable  only  to  equitable  rights  and  to  be 
remediable  only   by   equitable    remedies. ^^ 

§  104.     Capacity  of  parties  to  a  trust.     A  trust  in 

7.  Perry,  Trusts,  §§  17,  843;  1  118;  Johnson  v.  Christian,  128  U. 
Ames,  Cas.  Trusts,  240,  note;  Cur-  S.  374,  32  L.  Ed.  412;  Hooper  v. 
tis  V.  Smith,  6  Blatchf.  537,  Fed.  Columbus  &  W.  Ry.  Co.,  78  Ala. 
Cas.  No.  3,505;  Norton  v.  Ray,  139  213;  Kirkpatrick  v.  Clark,  132  III. 
Mass.  230;  29  N.  E.  662.  Hearne.  S42,  22  Am.  St.  Rep.  531;  Baker 
V.  Hearne,  55  Me.  445;  Cearnes  v.  v.  Ball,  59  Mo.  265;  Commissioners 
Irving,  31  Vt.  604.  of  Somerville  v.  Johnson,  36  N.  J. 

In  a  few  early  cases,  an  action  in  Eq.  211;  Moore  v.  Spellman.  5 
assumpsit  against  the  trustee  for  Denio  (N.  Y.)  225;  Beach  v.  Beach, 
breach  of  trust  was  allowed  (1  14  Vt.  28,  39  Am.  Dec.  204;  1 
Ames,  Cas.  Trusts,  235-240;  1  Ames,  Cas.  Trusts,  242.  Contra, 
Perry,  Trusts,  §  17),  and  it  has  Edes  v.  Herrick,  61  N.  H.  60;  Saw- 
been  allowed  in  states  where  there  yer  v.  Town  of  Skowhegan,  57  Me. 
was     no      chancery      jurisdiction  500. 

(Newhall  v.  Wheeler,  7  Mass.  198;  9.     See  1  Ames,  Cas.  Trusts,  242, 

Aycinena  v.  Peries,  6  Watts  &  S.  243. 

[Pa.]   243).  10.     Underbill,  Trusts  (7th  Ed.) 

8.  Reade  v.  Reade,  8  Term  R.  4. 
R.  P.— 24 
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land  may  be  created  by  any  person  who  has  capacity  to 
make  a  transfer  of  land.^^  And  any  person  who  is 
capable  of  being  the  transferee  of  land  may  be  made  a 
cestui  que  trust,  as  the  state,  a  corporation  authorized 
to  hold  land,  a  married  woman,  an  infant,  or  even  a 
person  unborn. ^^  An  alien  cannot  hold  an  equitable 
estate  in  land  unless  the  law  authorizes  aliens  to  hold 
land,^^  nor  can  a  corporation  be  a  cestui  que  trust  as 
to  land  of  which  it  could  not  hold  the  legal  title. ^^ 

Any  person  who  is  capable  of  holding  the  title  to 
land  may  be  a  trustee.  A  sovereign  state  may  be  a 
trustee,  though,  owing  to  its  immunity  from  suit,  the 
trust  obligation  cannot  generally  be  enforced  against 
it.^^  A  corporation  may  be  a  trustee, ^^  but  not  for  a 
purpose  foreign  to  the  objects  of  its  existence. ^^  One 
is  not  disqualified  to  be  a  trustee  by  infancy,  though, 
owing  to  his  lack  of  discretion  and  inability  to  con- 
vey and  contract,  an  infant  is  peculiarly  unfitted  for  the 
office,  and  will  never  be  appointed  trustee  by  a  court. ^* 

11.  1  Perry,  Trusts,  §§  28-37.  As  366,  80  Am.  Dec.  290;  Coleman  v. 
to  what  persons  are  capable  of  San  Rafael  Turnpike  Road  Co.,  49 
transferring  land,  see  post  §§  5.93-       Cal.  517. 

598.  15.     1  Ames,  Cas.  Trusts,  215;  1 

12.  1  Perry,  Trusts,  §§  60-66;  1  Perry.  Trusts,  §  41;  Shoemaker 
Ames,  Cas.  Trusts,  213;  see,  o.  g.,  v.  Board  of  Com'rs  of  Grant 
CoUins  V.  Hoxie,  9  Paige   {N.  Y.)  County.  36  Ind.  184. 

81;   Ashhurst  v.  Given,  5  Watts  &  16.     1    Ames,   Cas.   Trusts,   216; 

S.    Pa.)  323.  Hale  V.  Hale,  146,  in.  Attorney    General    v.    Lauderfieltl, 

227,  20  L.  R.  A.  247,  33  N.  E.  858.  9  Mod    286;  Vidal  v.  Philadelphia, 

13.  1  Ames,  Cas.  Trusts,  213;  1  2  How.  (U.  S.)  127;  Wade  v. 
Perry,  Trusts,  §  64;  2  Kent,  American  Colonization  Soc,  7 
Comm.  62.  In  1  Perry,  Trusts,  loc.  Smedes  &  M.  (Miss.)  663,  45  Am. 
cit.,    it    is    stated    that     an    alien  Dec.  324. 

cestui  que  trust  can  at  any  time  17.     1   Perry,   Trusts,    §§    43-45; 

be    deprived   of   his    beneficial    in-  Greene  v.  Dennis,  6  Conn.  293,  16 

terest  by  the  state.     This  is  true,  Am.    Dec.    58;    Chapin    v.    School 

of   course,    only   where    there    are  District  No.   Two,  35   N.   H.   445; 

restrictions   upon   the   holding    of  City     of     Augusta     v.     Richmond 

lands  by  aliens.  Academy,  77  Ga.  517,  1  S.  E.  214. 

14.  1  Perry,  Trusts,  §  63;  18.  1  Perry,  Trusts,  §§  52-54; 
Downing    v.    Marshall,    23    N.    Y.  1  Ames,  Cas.  Trusts,  217;   Under- 
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A  married  woman  may  likewise  be  a  trustee,  thougli  she 
also  is  subject  to  some  (lisa))ilities,  unless  these  have 
been  removed  by  statute,  which  tend  to  affect  her  fit- 
ness for  the  office, ^^ 

The  fact  that  one  of  the  beneficiaries  under  a  trust 
is  named  as  one  of  the  trustees,-"  or  even  as  sole 
trustee, 2^  does  not  affect  the  validity  of  the  trust,  but 
one  of  the  beneficiaries,  it  has  been  said,  if  named  as 
trustee,  holds  the  legal  title  free  from  any  trust,  to  the 
extent  to  which  it  was  sought  to  give  him  the  beneficial 
interest.^^  Whether  a  trust  may  be  created  with  trustees 
who  are  absolutely  identical  with  the  cestnis  que  trust 
is  a  matter  as  to  which  there  are  but  a  few  judicial  ex- 
pressions, and  those  not  in  accord  with  one  another.-^ 

A  court  of  equity  will  occasionally  appoint  one  of 
the  beneficiaries  under  the  trust  as  cotrustee,  but  this  it 
will,  it  seems,  ordinarily  do  with  reluctance. ^^"^^  Ob- 
viously a  court  should  not  appoint  a  beneficiary  as  sole 


hill,  Trusts  (Am.  Ed.)  408;  Jevon 
V.  Bush,  1  Vern.  342;  Nordholt  v. 
Nordholt,  87  Cal.  552,  22  Am.  St. 
Rep.  268,  26  Pac.  599. 

19.  1  Perry,  Trusts,  §§  48-51; 
1  Ames,  Cas.  Trusts,  220.  See 
Gridley  v.  Wynant,  23  How.  (U. 
S.)  500;  16  L.  Ed.  411;  Still  v. 
Ruby,  35  Pa.  St.  373. 

20.  Nellis  V.  Rickard,  133  Cal. 
617,  85  Am.  St.  rep.  227,  63  Pac. 
32;  Burbach  v.  Burbach,  217  111. 
547,  75  N.  E.  519;  Sherlock  v. 
Thompson,  1G7  Iowa,  1,  Ann.  Cas. 
1917a,  1216,  148  N.  W.  1035; 
Rogers  v.  Rogers,  111  N.  Y.  228, 
18  N.  E.  636;  Robertson  v.  de 
Brulatour,  188  N.  Y.  301,  80  N.  E. 
938;  Story  v.  Palmer,  46  N.  J.  Eq. 
1,  18  Atl.  363. 

21.  Woodward  v.  James,  115  N. 
Y.  346.  22  N.  E.  150;  Weeks  v. 
Frankel,  197  N.  Y.  304,  90  N.   E. 


969;  Curran  v.  Green  18  R.  I.  329, 
27  Atl.  596. 

22.  Swisher  v.  Swisher,  :'.57 
Iowa,  55,  i:^7  N.  W.  1076;  Mason  v. 
Mason's  Ex'rs,  2  Sandf  Ch.  (N.Y.) 
432,  aff'd,  2  Barb.  (N.  Y.)  229; 
Woodward  v.  James,  115  N.  Y.  346, 
357,  22  N.E.  150;  Weeks  v.  Frank- 
el. 197  N.  Y.  304,  90  N.  E.  969. 

23.  Such  a  trust  has  been  re- 
garded as  invalid.  Coster  v. 
Lorillard,  14  Wend.  (N.  Y.)  265, 
380;  Greene  v.  Greene,  125  N.  Y. 
506  21  Am.  St.  Rep.  743,  26  N.  E. 
739,  and  as  terminable  at  any  time. 
Tilton  V.  Davidson,  98  Me.  55,  56 
Atl.  215.  That  such  a  trust  is  valid 
is  assumed  in  Harris  v.  Harris, 
205  Pa.  4C0,  55  Atl.  30. 

24-25.  1  Ames,  Cas.  trusts  222; 
Perry,  Trusts,  §§  59,  449  note,  476a 
note. 
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trustee. ^^  A  snrvivinp;  trustee,  though  one  of  tlie 
beneficiaries,  has  occasionally  been  allowed  to  act,^^ 
while  in  some  cases  the  court  has  taken  measures  to 
prevent  a  beneficiary,  though  named  in  the  creation  of 
the  trust,  from  acting  alone.^^ 


§  105.  Necessity  of  definite  cestui.  In  order  that 
a  valid  trust  may  exist,  it  is  necessary,  in  the  ordinary 
case,  that  there  be  a  definite  cestui  que  trust,  or  definite 
cestids,  who  may  assert  the  obligation  upon  the  iiart 
of  the  trustee  to  deal  with  the  trust  7~es  in  accordance 
with  the  terms  or  nature  of  the  trust, -'-^  and  this  re- 
quirement applies  in  the  case  of  a  trust  for  a  benevo- 
lent, as  distinguished  from  a  charitable,  purpose  r'^-'^  as 
in  a  leading  case  in  which,  because  of  the  uncertainty 
of  the  beneficiaries,  a  trust  for  such  objects  of  benevo- 
lence and  liberality  as  the  trustee  shall  approve  was  de- 


26,-  Woodbridge  v.  Bockes,  170 
N.  Y.  596.  59  N.  Y.  App.  Div.  503, 
69  N.  Y.  Siipp.  417;  People  v. 
Donohne,  70  Hun  (N.  Y.)  317,  IM 
N.  Y.  Supp.  437. 

27.  Rankine  v.  Metzger,  69  N. 
Y.  App.  Div.  264,  74  N.  Y.  Supp. 
649,  aft'd,  174,  N.  Y.  540,  66  N.  E. 
1115:  Weeks  v.  Frankel,  197  N.  Y. 
304,  90  N.  E.  969. 

28.  Rogers  v.  Rogers,  111  N. 
Y.  228-  18  N.  E.  636;  Irvin-  v. 
Irvinr.  21  N.  Y.  Misc.  743.  47  N. 
Y.  Supp.  1052;  Matter  of  Town- 
send's  Estate,  73  N.  Y.  Misc.  481, 
133  N.  Y.  Supp.  492;  25  Harv.  Law 
Rev.  at  p.  482. 

29.  Morice  v.  Bishop  of  Dur- 
ham, 8  Ves.  399,  10  Ves.  522; 
Fi'kins  v.  Savern,  127  Iowa,  738, 
104  N.  W.  343;  Barkley  v.  Lane's 
Ex'r,  6  Bush  (Ky.)  587;  Chamber- 
lain V.  Stearns,  111  Mass.  267 
Nichols  V.  Allen,  130  Mass.  211,  39 
Am.  Rep.  445;   Holland  v.  Alcock, 


108  N.  Y.  312,  2  Am.  St.  Rep.  420, 
16  N.  E.  305;  In  re  Dyer's  Appeal, 
107  Pa.  St.  446;  Weaver  v.  Spurr, 
56  W.  Va.  95,  48  S.  E.  852;  In  re 
Kavanaugh's  Will,  143  Wis.  90,  28 
L.  R.  A.  (N.  S.)  470,  126  N.  W. 
672;  and  other  cases  cited,  Gray, 
Perpetuities,  §  894. 

29a  Adye  v.  Smith,  44  Conn. 
60,  26  A.ni.  Rep.  424;  Troutman  v. 
De  Boissiere  Odd  Fellows'  Or- 
phans' Hom3  &  Industrial  School 
Ass'n  (Kan.)  5  L.  R.  A.  (N. 
o.)  692,  64  Pac.  33;  Old"  South 
Society  v.  Crocket,  119  Mass.  1,  20 
Am.  Rep.  299;  Fox  v.  Gibbs,  86 
Me.  87,  29  Atl.  940;  Attorney 
General  v.  SouIg,  28  Mich.  153; 
Norris  v.  Thomson's  Ex'rs.  19  N. 
J.  Eq.  307;  People  v.  Powers,  147 
N.  Y.  ]04,  35  L.  R.  A.  502,  41  N.  E. 
432;  Swift  v.  Beneficial  Society, 
73  Pa.  St.  362;  KeMy  v.  Nichols,  17 
R.  I.  306,  21  Atl.  906. 
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cirlod  to  l)e  invalid.-'"'  Tii  the  case  of  a  strictly  olinri- 
ta1)lo  trust,  however,  the  uncertainty  of  the  beneficiaries 
does  not,  in  most  jurisdictions,  affect  the  validity  of  the 
trust,  this  uncertainty  ho'iup;  indeed  a  necessary  element 
ill  such  a  trust.'-'^  and  the  state,  actings  throug;h  the  at- 
torney £j*eneral,  beinii-  in  a  position  to  enforce  the  rights 
of  the  beneficiary  class.  And  ]iossible  exce])tions  to 
the  j^eneral  rule  are  also  presented  by  occasional 
decisions  upholdin.o:  ''trusts,"  so  called,  for  the  say- 
ing of  masses,  the  kee])inc:  of  a  grave  or  cemetery 
in  repair,  and  manumission  of  slaves.-"^^  Such  a 
trust,  without  any  beneficiary  to  enforce  it,  is  valid  in 
the  sense  merely  that  if  the  person  named  as  trustee 
chooses  to  carrv  it  out,  the  persons  who  would  be 
beneficially  entitled  Avere  it  not  for  the  trust,  have 
no  le.oal  cause  of  complaint. 

In  harmony  with  the  requirement  of  a  definite 
cestui  que  trust  or  definite  cestuis  que  trust,  who  may 
assert  an  obligation  upon  the  part  of  the  trustee  to 
deal  with  the  trust  res  for  his  or  their  benefit,  are  the 
numerous  decisions  to  the  effect  that  in  order  to  create 
an  express  trust  the  languac»'e  used  must  be  such  as  to 
create  a  legal  obligation  as  distinct  from  a  mere  moral 
duty,  upon  the  part  of  the  trustee,  to  deal  with  the  res 
for  the  benefit  of  another  or  others.''^  Accordingly  if  the 
trustee  is  given  such  a  discretion  in  this  regard  as 
not  to  be  subject  to  control  by  the  court,  the  trust  will 
fail,^-'^  but  it  will  not  fail  merely  because  he  is  given  a 

29b.     Morice  v.   Bishop  of  Dnr-  Rev.  al  p.  389,  et  seq;  15  Id.  at  p. 

ham,  9  Ves.  .399,  10  Yes.  522.  For  509  et  seq;  10  Mich.  Law  Rev  at  p. 

discussions    as    to    the    soundness  31,  65  University  of  Pa.  Law  Rev. 

of   this    doctrine,    see    articles    by  p.   539.    See   also   2   Perry,    Tru.=^ts 

Professor  J.   B.   Ames  in  5   Harv.  (6th  Ed.)   §  715,  note. 

Law  Rev.  at  p.  389,  and  by  Prof.  32.     Ames,  Cas.  Trusts,   9:5,  98; 

J.  C.  Gray  in  15  Harv.  Law  Rev.  at  1  Perry,  Trusts  (6th  Ed.)    §§  112, 

p.   509,  also  Editorial  note,  11  Harv.  117,  notes;  jost  §  106. 

Law  Rev.  at  p.  529.  33.     Biddies  v.  Biddies,  16  Sim. 

30.  Post  §  117.  1;    Thorp  V.  Owen,  2  Hare,  607,  608; 

31.  See  citations  5  Harv.  Law  in  re  Sanford's  Estate,  136  Cal.  97, 
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discretion  as  to  the  mode  of  distribution  of  the  income 
as  between  members  of  a  class,  the  class  as  a  whole 
being  in  such  case  regarded  as  entitled  to  insist  upon 
the  making  of  distribution.^* 

§  106.    Express  trusts. (a)    Language  sufficient 

for  creation.  An  express  trust  is  one  created  by 
language  intended  to  have  that  effect,  such  language 
being  known  as  a  ''declaration  of  trust. "^^ 

A  declaration  of  trust  usually  accompanies  a  trans- 
fer of  the  property  by  the  person  declaring  the  trust, 
the  grantee  being  named  as  trustee.  Such  a  conveyance 
is,  however,  unnecessary,  and  the  owner  of  property 
may,  without  parting  with  the  ownership,  declare  a 
trust  in  favor  of  another,  and  will  thus  himself  become 
trustee  for  such  other.^^ 


69  Pac.  494;  GUes  v.  Anslow,  128 
in.  187,  21  N.  E.  225;  Wood  v. 
Wood,  127  Ky.  514,  106  S.  W.  226; 
Holmes  v.  Dalley,  192  Mass.  451, 
78  N.  B.  513;  Speirs  v.  Roberts,  73 
Mich.  666,  41  N.  W.  841;  Gardner 
V.  O'Loughlin,  76  N.  H.  481,  84  Ml. 
935;  Howze  v.  Barber,  29  S.  C.  466, 
V  S.  E.  817. 

34.  Brown  v.  Higgs,  8  Ves.  501; 
Colton  V.  Colton,  127  U.  S.  300,  32 
L.  Ed.  138;  In  re  Keith's  Estate, 
144  Cal.  314,  77  Pac.  942;  Mc- 
Donald V.  McDonald,  92  Ala.  537, 
9  So.  195;  CoUins  v.  Carlisle's 
Heirs,  7  B.  Mon.  (Ky.)  13;  Jar- 
nagin  v.  Conway,  2  Humph. 
(Tenn.)  50. 

35.  The  words  "express,"  "im- 
plied," and  "constructive"  are 
used  in  connection  with  trusts  in 
different  senses  by  different  text 
writers  and  judges.  Messrs.  Lewin 
and  Perry,  for  instance,  apply  the 
term  "implied  trusts"  to  trusts 
created  by   language  intended   to 


have  that  effect,  but  not  explicitly 
stating  that  purpose,  which  are 
here  considered  as  "express" 
trusts.  That  is,  as  it  has  been  ex- 
pressed, when  the  words  are  clear, 
they  call  the  trust  "express,"  and 
when  less  clear,  they  call  the 
trust  "implied."  Maitland,  Equity, 
75.  But  "a  trust  is  genuinely 
express  even  though  the  express 
language  requires  interpretation, 
if  the  express  language,  as  con- 
strued, does  state  it  fully."  Article 
"The  Classification  of  Trusts"  by 
Professor  George  P.  Costigan  Jr. 
27  Harv.  Law  Rev.  437. 

The  present  writer  desires  to 
acknowledge  the  very  great  assist- 
ance which  he  has  received  from 
the  article  by  Professor  Costigan, 
above  referred  to,  and  from  other 
articles  by  the  same  writer  on  the 
subject  of  Trusts,  in  12  Mich.  Law 
Rev.  pp.  423,  515;  28  Harv.  Law 
Rev.  pp.  237,  366. 

36.     Lewin,    Trusts    (12th    Ed.) 
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No  technical  language  necessary.    No  technical 

terms  or  expressions  are  necessary  for  the  creation  of  a 
trust,  any  hmgiiao'e  being  sufficient  for  the  purpose  if 
the  intentiou  to  create  a  trust  clearly  appears." 

A  trust  is  created  even  by  what  are  ternied 
''precatory"  words, — that  is,  words  which  in  themselves 
do  not  imply  an  absolute  command,  but  rather  a  re- 
quest,— if  such  words  appear,  in  the  particular  case,  to 
be  used  in  a  mandatory,  and  not  a  precatory,  sense. 
Accordingly,  a  trust  has  been,  in  some  cases,  held  to 
arise  from  a  testator's  use  of  such  words  as  ''desire," 
"request,"  "wish,"  "entreat,"  "in  confidence,"  or  "in 
the  belief  that,"  as  imposing  an  imperative  obligation 
upon  the  donee  to  make  a  certain  disposition  of  the 
gift,  or  of  a  part  thereof.^^    No  rule  can  be  stated  as  to 


71;  1  Perry,  Trusts,  §  38;  1  Spence, 
Eq.  Jur.  507;  Johnson  v.  Anderson, 
140  Ala.  342,  37  So.  273;  Noble  v. 
Learned,  153  Cal.  245,  94  Pac. 
1047;  Williamson  v.  Yager,  91  Ky. 
282,  34  Am.  St.  Rev.  184,  15  S.  W. 
G60;  Blake  v.  Collins,  69  Me.  156; 
O'Neil  V.  Greenwood,  106  Mi'jh. 
572,  64  N.  W.  511;  Martin  v. 
Funk,  75  N.  Y.  134,  31  Am.  Rep. 
446;  Locke  v.  Farmers'  Loan  & 
Trust  Co.,  140  N.  Y.  135;  Smith's 
Estate,  144  Pa.  St.  428,  27  Am.  St. 
Rep.  641;  22  Atl.  916;  Gadsden, v. 
Whaley,  14  S.  C  210;  Connecticut 
River  Sav.  Bank  v.  Albee's  Estate, 
64  Vt.  571,  33  Am.  Rep.  944,  25  Atl. 
487. 

See  post  §  106   (d)   note  69. 

37.  Cockrill  v.  Armstrong,  31 
Ark.  580;  Maxwell  v.  Hoppie  70 
Ga.  152;  Anderson  v.  Crist,  113 
Ind.  65,  15  N.  E.  9;  Kintner  v. 
Jones,  122  Ind.  148,  23  N.  E.  701; 
Blake  v.  Collins,  69  Me.  156;  Ruhe 
V.  Ruhe,  113  Md.  595,  77  Atl.  797; 
Sawyer  v.  Cook,  188  Mass.  163,  74 


N.  E.  356;  O'Neal  v.  Geenwood, 
106  Mich.  572,  64  N.  W.  511;  King 
v.  Bishop,  62  Miss.  553;  Hall  v. 
Farmers'  &  ]\lerchants'  Bank,  145 
Mo.  418,  46  S.  W.  1000;  Combs  v. 
Brown,  29  N.  J.  L.  36;  Steinhardt 
V.  Cunningham,  130  N.  Y.  292,  29 
N.  E.  100;  Smith's  Estate,  144  Pa. 
St.  428.  27  Am.  St.  Rep.  641,  22  Atl. 
916;  Ray  v.  Simmons,  11  R.  I.  266, 
23  Am.  Rep.  44V ;  Pownal  v.  Taylor, 
10  Leigh  (Va.)  172,  183,  34  Am. 
Dec.  725. 

38.  1  Perry,  Trusts,  §§  112-116; 
Harding  v.  Glyn,  1  Atl.  469; 
Colton  V.  Colton,  127  U.  S.  300,  32 
L.  Ed.  138;  Plaut  v.  Plaut,  80 
Conn.  673,  70  Atl.  52;  Major  v. 
Herndon.  78  Ky.  123;  Handley  v. 
Wrightson,  60  Md.  198;  Noe  v. 
Karn,  93  Mo.  367,  3  Am.  St.  Rep. 
544,  6  S.  "W.  239;  Penbroke 
Academy  Trustees  v.  Epsom 
School  Dist.,  75  N.  H.  408,  37  L.  R. 
A.  (N.  S.)  646,  75  Atl.  100; 
Harrisons  v.  Harrison's  Adm'x,  2 
Grat.    (Va.)    1,    44   Am.    Dec.   365, 
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when  words  of  this  character  will  be  regarded  as  man- 
datory, and  so  create  a  trust,  but  the  tendency  of  the 
later  cases  is  to  so  regard  them  only  when  the  intent 
of  the  testator  to  that  effect  is  clearly  apparent,  and 
the  fact  that  the  person  to  be  benefitted  or  the  property 
to  be  given  him  is  uncertain,  tends  strongly  to  exclude 
the  inference  of  a  trust. ^^ 

A  trust  may  also  arise  from  words  indicating  a  de- 
sire that  the  property  be  used  for  the  maintenance  of 
one's  family,  as  in  the  case  of  a  devise  of  property  to 
a  testator's  widow  for  the  support  of  herself  and  tes- 
tator's children ;  the  question  in  such  case,  as  in  others, 
being  whether  the  testator  intended  a  command  that  the 
property  be  so  appropriated,  or  merely  used  such  ex- 
pressions to  indicate  the  motive  of  the  gift.^^ 

(b)     Not  created  by  invalid   gift.     Since,   as 

above  indicated,  in  order  to  create  an  express  trust, 
an  intention  to  do  so  must  appear,^ ^  it  follows  that,  if  an 
intended  gift  is  for  some  reason  invalid,  the  transac- 
tion cannot  be  given  effect  as  a  declaration  of  trust, ^^ 
An   exception   to   this   general   rule   has,   however,   fre- 

and  note;   Knox  v.  Knox,  59  Wis.  Turner  117  Ga.   958,  44  S.  E.   17; 

172,  48  Am.  Rep.  487,  18  N.  W.  155.  Lane  v.  Lane,  80  Me.  570,  16  Atl. 

S9.     1  Perry,   Trusts    (5th   Ed.)  623;  McKee  v.  Allen,  204    Mo.  65b, 

§§  114,  115,  and  notes;   Underhill,  IOC  S.  W.  76;  Youn^  v.  Young,  80 

Trusts  (Am.  Ed.)    21,  25,  et  seq.:  N.  Y.  22. 

Pomeroy,  Eq.  Jur.  §  1015;  4  Kent,  42.     Mulroy  v.  Lord,  4  De  G.  F. 

Comm.  (14th  Ed.)  305,  notes  (b),  A  J.  264;  Richard  v.  Dalbridge,  L. 

(z) ;    note  in  Harrisons   v.  Harri-  R.  18Eq.  11;  Noble  v.  Learned,  153 

son's  Adm'x,  44  Am.   Dec.  377    (2  Cal.   245,   94   Pac.   1047;    Truby  v. 

Grat.   [Va.]   1);    notes  to  Harding  Pease,  240,  111.  513,  88  N.  E.  lO^^S; 

V.  Glyn,  2  White  &  T.  Lead.  Gas.  Stokes   v.    Sprague.   110   Iowa,   89, 

Eq.  1859,  et  seq.,  and  see  the  large  81    N.    W.    195;    Norway    Savings 

collection  of  decisions  in  regard  to  Bank  v.  Merriam,  88  Me.  146,   :)3 

particular   phrases   in  Ames,  Cas.  Atl.  840;    Loring  v.  Hildreth,  170 

Trusts  (2nd  Ed.)   85-106.  Mass.  328;  In  re  Soulard,  141  Mo. 

40.  1  Perry,  Trusts,  §  117;  1  642,  43  S.  W  6-17;  Marcy  v. 
Ames,  Cas.  Trusts,  87  et  seq.  Amazeen,  61  N.  H.  13;  At.  60  Am. 

41.  Jones  V.  Wilson.  60  Ala.  Rep.  320;  Wadd  v  Hazleton,  137, 
332;  Noble  v.  Learned.  153  Cal.  N.  Y.  215,  33  N.  E.  .343,  33  Am.  St. 
245,     94     Pac.     194;     MitcheU     v.  Rep.     707,     21     L.     R.     A.     693; 
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qiioiitly  been  recopiiizod  in  tlio  case  of  an  iiiteiuled  2;ift 
by  a  husband  to  bis  wife,  which  was,  previous  to  the 
IVIarriod  AVomon's  Pro])ortv  Acts,  invalid  for  the  pur- 
pose of  vestinof  the  le,i>al  title  in  the  wife,^^  an  exception 
to  the  ,a:eneral  rule  which  is,  it  appears,  the  basis  of  the 
assertion  frequently  made  that  a  gift  or  conveyance  by 
husband  to  wife,  though  invalid  at  law,  is  valid,  or  may 
be  sustained,  in  equity."** 

(c)     Necessity    of    writing-.      The    Statute    of 

Frauds  (29  Car.  TT.  c.  3,  §  7  [A.  D.  1677])  provides 
that  all  declarations  or  creations  of  trusts  of  lands, 
tenements,  or  hereditaments  shall  be  manifested  and 
proved  by  some  writing,  signed  by  the  party  who  is 
by  law  enabled  to  declare  such  trust,  or  by  his  last  will 
in  writino'.  Previous  to  the  passage  of  this  statute, 
such  a  trust  could  be  proven  by  parol  evidence.*-'^  In 
some  states  there  is  a  statute  substantially  similar  in 
phraseology  to  the  English  statute,  in  some  the  statute 
requires  a  trust  in  land  to  be  created  or  declared  in 

Flanders   v.    Blandy,    45    Ohio    St.  6?    Wis    198,    23    N.    W.  127;   Mo- 

108,  12  N.  E.  321  ;7n  re  Smith,  144  Kenzie,  v.  R.  Co.,  27  W.  Va.  306. 
Pa.    428,   22    Atl.    916,   27   Am.   St.  44.     See,  e.  g.,  Graig  v.  Chandler, 

Rep.  641.  b  Colo.  543;    Kellogg  v.  Hala,  108 

43.     Maxwell    v.    Grace    85    Ala.  HI.  164;  Frank  v.  Kessler,  30  Ind. 

577,  5  So.  319;  Ogden  v.  Ogden,  60  8;     Ogden    v.    Walters,    12    Kan. 

Ark.  70,  28  S.  W.  796,  46  Am.  St.  282;    Jones  v.  Jones,   18  Md.  464; 

Rep.  151;  Denning  V.  Williams,  "6  Ratliffe    v.    Dougherty,    24    Miss. 

Conn.  226,  68  Am.  Dec.  386;  John-  181;    Botts   v.    Gooch,    97    Mo.   88. 

son  V.  Hines,  31  Ga.  720;  Campbell  10    Am.    St.    Rep.    286,    11    S.    W. 

V.  Galbreath,  12  Bush,  459;  Adams  42;        Hunt    v.    Johnson,     44     N. 

V.  Brackett,  5  Mete.   (Mass.)   280;  Y.     27;      Warlich     v.     White,     86 

Crawford    v.    Whitmore.    120    Mo.  N.  C.  139,  41  Am.  Rsp.  453;  Crooks 

144,  25  S.  W.  365;  Miller  v.  Millar,  v.  Crooks,  34  Ohio  St.  610.  Payers 

17  Oreg.  423,  21  Pac.  938;  Garner  v.  Wall.  2G  Gratt.  354,  21  Am.  Rep. 

V.  Garner,  Busbee,  Eq.  1;  McCamp-  303;  Humphrey  v.  Spencer,  36  W. 

bell  V.  McCampbell,  2  Lea  (Tenn.)  Va.   11,  14   S.   E.  410;    Hannan  v. 

661,   31  Am.   Rep.   623;    Powell   v.  Oxley,  23  Wis.  519. 
Powell,    9    Humph.    (Tenn.)    477;  45.     Lewin,    Trusts    (12th    Eil.) 

Wheeler  &  W.  Mfg.  Co.  v.  Monahan,  53;  1  Perry,  Trusts,  §  75. 
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writing,  or  by  a  conveyance  or  instrument  in  writing.^*"' 
In  a  very  considerable  number  of  states  there  is  no 
statute  ex])ressly  requiring  a  writing  in  order  that  a 
trust  in  land  be  valid  or  enforceable,  and  in  these 
states,  ordinarily,  the  view  has  been  taken  that  no 
writing  is  necessary.'*''' 

The  person  whose  signature  to  a  writing  is  neces- 
sary to  evidence  the  trust  is  the  person  who  has  the 
ability  to  dispose  of  or  incumber  the  property,  ordina- 
rily the  owner  thereof.  The  requirement  of  the  statute  is 
usually  satisfied  by  a  writing  signed  by  one  who  at  the 
same  time  conveys  the  land  to  another,  his  declaration 
of  trust  being  a  part  of  the  instrument  by  which  he 
conveys  the  land,  and  the  grantee  consequently  taking 
subject  to  the  trust.  As  in  the  case  of  a  conveyance 
by  A  to  B  in  trust  for  C,  A's  signature  to  the  instru- 
ment being  sufficient  to  evidence  the  trust  as  against  B. 
If  the  grantor  of  land  does  not,  at  the  time  of  the 
execution  of  the  conveyance,  make  a  declaration  of 
trust  subject  to  which  the  grantee  is  to  hold  the  land, 
he  cannot  subsequently  do  so,  and  any  subsequent 
declaration  or  acknowledgment  of  trust,  in  order  to 
bind  the  land  in  the  hands  of  the  grantee,  must  bear 

46.       1  Ames,  Cas.  Trusts,  176;  to  be  no  local  statute  on  the  sub- 

1    Perry,    Trusts,    §    78;    Browne,  ject. 

Stat,  of  Frauds  §§  79-113,  and  47.  1  Ames,  Cas.  Trusts,  177; 
appendix  to  fourth  edition.  Hall  v.  Livingston,  3  Del.  Ch.  348; 
In  Maryland  the  English  statute  Vizard  Inv.  Co.  v.  York,  167  Ky. 
is  in  force.  See  Alexander's  634,  181  S.  W.  370;  Lutz  v.  Hoyle, 
British  Statutes  in  force  in  Mary-  167  N.  C.  632,  83  S.  E.  749;  Harvey 
land.  V.  Gardner,  41  Ohio  St.  642;  Hay- 
In  Connecticut  an  express  trust  w^ood  v  Ensley,  8  Humph.  (Tenn.) 
in  land  cannot  be  shown  oraliy.  460;  Mes  v.  Mee,  113  Tenn.  453, 106 
Todd  V.  Munson,  53  Conn.  579,  4  Am.  St.  Rep.  865.  82  S.  W.  S?>0; 
All.  99.  In  Dean  v.  Dean,  6  Conn.  Clark  v.  Haney,  62  Tex.  511,  50 
285,  it  is  said  that  to  allow  this  Am.  Rep.  556;  Young  v.  Holland, 
would  involve  a  violation  of  the  117  Va.  433,  84  S.  E.  637;  Fleenor 
Statute  of  Frauds,  a  statement  v.  Hensley,  121  Va.  367,  93  S.  E. 
which  presumably  refers  to  the  582;  Swick  v.  Rease,  62  W.  Va. 
English  Statute,  as  there  appears  557,  59  S.  E.  510. 
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the  latter's  sigiiature.^^  But  thoivefh  one  cannot,  after 
disposing  of  land,  bind  it  by  a  declaration  of  trust,  be 
may  do  so,  it  appears,  before  acquiring  the  land.  Tbat 
is,  a  statement  by  one  of  bis  intention  to  bold  cei'tain 
property,  on  its  snbsequent  conveyance  to  bim,  in  trust 
for  another,  by  means  of  which  he  obtains  a  conveyance 
of  the  propei'ty,  is  sufficient  to  satisfy  the  statute,  if  it 
bears  his  signature.*^ 

In  case  the  land  is  already  subject  to  a  trust,  a 
further  trust  can  be  created  only  by  the  person  having 
the  equitable  interest,  he  being  the  one  to  be  affected 
by  the  second  trust,  and  consequently  he  is  the  one 
whose  signature  is  necessary.^*^ 

^ Subsequent    writing    sufficient.      The    English 


statute  does  not  in  terms  require  the  trust  to  be  created 
in  writing,  and  consequently  in  England,  and  also  in 
those  states  in  which  the  same  phraseology  is  adopted, 
a  trust  is  not  regarded  as  invalid  merely  because  created 
orally,  provided  there  is  a  writing,  subsequently  ex- 
ecuted, by  means  of  which  it  can  be  shown  to  exist."*^ 
And  a  like  view  has  been  adopted  even  in  states  where 

But  in  North   Carolina,   though  50.     Tierney  v.  Wood,   19  Beav. 

there    is    no    such    statutory    pro-  330;    Kronheim  v.  Johnson,  L.   R. 

vision,     one    who      has     made     a  7  Ch.  Div.  60. 

conveyance  absolute  in  terms  can-  .51.     1   Ames,    Cas.    Trusts,   178; 

not  show  an  oral  trust  in  himself.  1  Perry,  Trusts,  §   79;    Forster  v. 

Gaylord    v.    Gaylord,    150    N.   Car.  Hale,  3  Ves.  696;  Gardner  v.  Rowe, 

227,  63  S.  E.  1028;  Jones  v.  Jones,  5  Russ.  258,  aff'g   2  Sim.  &  S.  346; 

164  N.  Car.  320,  80  S.  B.  430.  Kingsbury  v.  Burnside,  58  111.  310, 

48.  1  Perry,  Trusts,  §  83;  11  Am.  Rep.  67;  Gaylord  v.  City 
Browne,  Stat,  of  Frauds  §  106;  of  Lafayette,  115  Ind.  423,  17  N.  E. 
Myers  v.  Myers,  1G7,  111.  52,  47  N.  899;  Second  Unitarian  Soc.  v. 
H.  309.  Woodbury,  14  Me.  281;  Maccubbin 

49.  Morton  v.  Tewart,  2  Y.  &  C.  v.  Cromwell's  Ex'rs,  7  Gill  &  J. 
Ch.  67;  Carter  v.  Gibson,  29  Neb.  (Md.)  157;  Safford  v.  Rantoul,  12 
324,  26  Am.  St.  Rep.  381,  45  N.  W.  Pick.  (Mass.)  233;  Lane  v.  Ewiug, 
634;  See  Bellamy  v.  Burrow  Cas.  31  Mo.  75,  77  Am.  Dec.  635;  McVay 
temp.  Talbot  97;  McCreary  v.  v.  McVay,  43  N.  J.  Eq.  47,  10  Atl. 
Gewinner,   102    Ga.   528,   29    S.    E.  178. 

960. 
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the  statute,  instead  of  reciuirini?  the  trust  to  be  mani- 
fested and  proved  by  writins:,  requires  it  to  be  created 
or  declared  in  writing.^^  Consequently  the  writing  is 
sufficient  for  the  purposes  of  the  statute  regardless  of 
its  form,  and  irrespective  of  whether  it  was  the  inten- 
tion thereby  to  create  a  trust.  For  instance,  a  convey- 
ance, a  letter,  a  receipt,  or  a  pleading,  if  properly 
signed,  and  containing  an  admission  of  the  trust,  is 
sufficient/"^^ 

Effect   of  performar.ce  by  trustee.     That   the 

statute  merely  requires  the  trust  to  be  manifested  and 
proven  by  writing  has  this  important  result,  that  if  one 
who  holds  land  as  trustee  under  an  oral  declaration, 
carries  out  the  requirements  of  the  trust  by  making  a 
conveyance  of  the  land  to  the  cestui  que  triist,^'^  or  sells 
it,  accounting  to  the  cestui  for  the  proceeds  of  sale,^^ 
he  cannot  subsequently  question  the  validity  of  the 
transaction.     Nor  can  it  be  questioned  by  one  claiming 


52.  2  Pomeroy,  Eq.  Jur.  §  lOOfj; 
Jenkins  v.  Eldredge,  3  Story,  294, 
Fed.  Cas.  No.  7,266;  McCleUan  v. 
McClellan,  65  Me.  500;  Urann  v. 
Coates,  109  Mass.  581;  Myers  v. 
Myers,  167  111.  52,  47  N.  E.  309; 
But  a  statute  requiring  the  trust 
to  be  manifested  and  created  in 
writing,  appears  to  have  been  re- 
garded as  making  a  subsequent 
writing  insufficient.  Richardson  v. 
Woodbury,  43  Me.  206.  See  1  Ames, 
Cas.  Trusts,  178. 

53.  1  Perry,  Trusts,  §§  82,  S4  85. 
Hampton  v.  Spencer,  2  Vern.  288; 
Garnsey  v,  Gothard,  90  Ca\  60'J, 
27  Pac.  516;  Lynch  v.  Rooney,  112 
Ca-  279,  44  Pac.  565;  Kingsbury  v. 
Burnside,  58  111.  310,  11  Am.  Rep. 
67;  Whistler  v.  Sprague,  224  111. 
461,  79  N.  E.  667;  Nesbitt  v.  Ste- 
vens, 161  Ind.  519,  69  N.  E.  256; 
McClellan    v.    McClellan,    65    Me. 


500;  Urann  v.  Coates,  109  Mass. 
581;  Nolan  v.  Garrison,  151  Mich. 
138,  115  N.  W.  58;  McVay  v.  Mc- 
Vay,  43  N.  J.  Eq.  47,  10  Atl.  178; 
Eagle  Moin.  etc.  Co.  v.  Hamilton, 
14  N.  Mex.  217,  91  Pac.  718;  Rob- 
ert's App.,  92  Pa.  St.  407. 

54.  Stringer  v.  Montgomery, 
111  Ind.  489,  12  N.  E.  474;  Prentis 
V.  Prentis,  189  Mich.  1,  155  N.  W. 
473;  Borst  v.  Nalle,  28  Gratt.  (Va.) 
423. 

55.  Bobbins  v.  Robbins,  89  N. 
Y.  251;  Walford  v.  Farnham,  44 
Minn.  159,  46  N.  W.  295.  Eaton  v. 
Eaton,  35  N.  J.  L.  290.  And  it  has 
be3n  decided  that  if  the  trustee 
makes  a  sale  of  the  land  under  the 
oral  trust,  the  cestui  may  recover 
the  proceeds.  Bork  v.  Martin,  132 
N,  Y.  280,  30  N.  E.  584,  28  Am.  St. 
Rep.  570. 
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imdor   him,    not   a    hojia    fide    i)urchaser  for    valiic,^*'    a 
creditoi',  for  in  stance/'' 

Trusts  in  personal  chattels.     Tlie   statute   a]>- 


plyiuii:  in  terms  to  trusts  in  lands,  it  applies  to  chattels 
rcid/'"^  It  obviously  does  not  ai)ply  to  personal  ])rop- 
ei  ty  other  than  chattels  real,  and  consequently  a  writing 
is  not  necessary  to  evidence  a  trust  in  the  proceeds  of 


56.  King  V.  Bushnell.  121  lU. 
656,  13  N.  E.  245;  Johnston  v.  Jick- 
ling,  141  Iowa  444,  119  N.  W.  746; 
Collins  V.  Collins,  98  Md.  473,  57 
Atl.  597,  103  Am.  St.  Rep.  408; 
B'aha  v.  Borgman,  1.42  Wis.  43, 
124  N.  W.  1047.  Contra,  Pruitt  v. 
Pruitt,  57  S.  C.  155. 

57.  Polk  V.  Boggs,  122  Cal.  114, 
54  Pac.  536;  McCormick  Harvest- 
ing Machine  Co.  v.  Griffin,  116 
Iowa  401,90  N.  W.  84;  Brown  v. 
Lunt,  37  Me.  423;  Bailey  v.  Wood 
211  Mass.  37,  97  N.  E.  902;  Patton 
V.  Chamberlain,  44  Mich.  5,  5  N.  W. 
1037;  Columbia  Bank  v.  Bald- 
win, 64  Neb.  732,  90  N.  W.  890; 
Jamison  v.  Miller,  27  N.  J.  Eq.  586; 
Lockren  v.  Rustan,  9  N.  Dak.  43, 
81  N.  W.  60;  Richmond  v.  Blor.h, 
3G  Ore.  590,  60  Pac.  385;  Gottslein 
V.  Wist,  22  Wash.  581,  61  Pac.  715; 
Martin  v.  Remington,  100  Wis. 
540,  69  Am.  St.  Rep.  941,  76  N.  W. 
614.  But  that  the  claims  of  credi- 
tors take  precedence  of  the  oral 
trust,  see  O'Hara  v.  Dilworth  72 
Pa.  397.  Occasionally  the  claims 
of  creditors  have  been  supported 
on  the  ground  of  estoppel,  that  is, 
that  they  had  been  irducad  to  give 
credit  to  the  trustee  by  reason  of 
the  fact  that  the  cestui  que  trust 
allowed  the  ownership  to  appear 
to  be  in  him.  Pierce  v.  Howcr,  142 
Ind.  626,  42  N.  E.  223;  Mertens  v. 


Schlemme,  68  N.  J.  Eq.  544,  59  Atl. 
808. 

A  judgment  creditor  would  seem 
to  stand  in  no  bettor  position  in 
this  regard  than  a  simple  contract 
creditor,  in  view  of  the  general 
rule  {i)ost  §  670)  that  a  judgment 
Dinds  only  the  actual  interest  of 
the  judgment  debtor.  And  't  has 
been  occasionally  so  decided. 
Hayes  v.  Roger,  102  Ind.  524,  1  N. 
E.  386;  McCormick  Harvesting 
Mach.  Co.  V.  Griffin,  116  Iowa  397; 
Sieman  v.  Austin,  33  Barb.  (N.  V.) 
9;  Purney  v.  Fellows,  15  Vt.  525; 
Main  v.  Bosworth,  77  Wis.  660,  46 
N.  W.  1047;  Blaha  v.  Borgman,  142 
Wis.  43,  124  N  W.  1047.  See  Price 
V.  Brown,  4  S.  C.  144.  Contra, 
Connoi  V.  Follansbee,  59  N.  H.  124. 

In  Nebraska  an  oral  trust  in 
land  appears  to  be  regarded  as  per- 
fected in  case  the  cestui  que  tiiist 
is  allowed  by  the  tn.stee  to  take 
possession  of  the  land,  on  the 
theory  that  this  involves  "part 
performance"  of  the  trust.  Ober- 
lender  v.  Butcher,  67  Neb.  410,  93 
N.  W.  764:  Harman  v.  Fisher,  90 
Neb.  688,  134  N.  W.  246.  And  see 
Grav  v.  Beard,  66  Ore.  59,  133  Pac. 
791. 

58.  Hutchins  v.  lee,  1  Atl.  447; 
In  re  Marlborough  (1894)  2  Ch. 
133. 
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the  sale  of  laiul,  the  sale  having  taken  place  before  the 
declaration  or  acknowledgment  of  the  trnst.^^  The 
statute  would  seem  to  apply  in  the  case  of  an  oral  trust 
to  hold  land  in  trust  and,  upon  a  sale  by  the  trustee,  to 
pay  over  the  jn-oceeds  to  a  person  or  persons  named, 
so  as  to  preclude  any  claim  on  their  part  to  such  pro- 
ceeds, and  there  are  cases  to  that  effect.'^'^  It  has,  how- 
ever, occasionally  been  decided  that,  after  a  sale  of  the 
land  has  been  effected,  the  intended  beneficiary  may 
assert  a  claim  to  the  proceeds  of  sale,  even  in  the  ab- 
sence of  any  declaration  or  acknowledgment  of  trust 
subsequent  to  the  sale.^^  Such  decisions  appear  to  in- 
volve the  assumption  that  there  may  be  an  oral  dec- 
laration of  trust  of  a  fund  to  be  obtained  in  the  future 
by  a  sale  of  land,  and  that  in  the  case  suggested  there 
are  two  distinct  declarations  of  trust,  one  as  to  the  land 
and  the  other  as  to  the  possible  future  proceeds  thereof. 

Sufficiency  of  writing.     The  terms  of  the  trust 


must  appear  from  the  writing,"-  but  they  need  not  all 


59.  Th  -"mas  v.  Merry,  113  Ini. 
83,  15  N.  E.  244;  Calder  v.  Moran. 
49  Mich.  14.  12  N.  W.  892;  Watson 
V.  Payne,  143  Mo.  App.  721,  128  S. 
W.  238;  Cooper  v.  Thomason,  30 
Ore.  161,  45  Pac.  296;  In  re 
Simonds,  201  Pa.  413.  50  Atl.  1005. 

60.  Chesser  v.  Motes,  ISO  Ala. 
563,  61  So.  267;  McGinness  v.  Bar- 
ton, 71  Iowa,  644,  33  N.  W.  15; 
Grantham  v.  Connor,  97  Kan.  150, 
154  Pac.  246:  Rapley  v.  McKin- 
ney's  Estate,  143  Mich.  508,  107  N. 
\V.  101;  RandaU  v.  Constans,  33 
Minn.  329,  23  N.  W.  530;  Peacock 
V.  Nelson,  50  Mo.  256;  Comeron  v. 
Nelson,  57  Neb.  381.  77  N.  W.  771; 
Marvel  v.  Marvel,  70  Neb.  498,  113 
Am.  St.  Rep.  792,  97  N.  W.  640; 
Johnson  v.  McKenzie,  80  Ore.  160, 
154  Pac.  885. 

61.     Thomas  v.  Merry,  113  Ind. 


83,  15  N.  E.  244;  Talbott  v.  Barber, 
11  Ind.  App.  1.  38  N.  E.  487;  Chace 
V.  Gardner,  228  Mass.  533,  117  N. 
E.  841;  Robbins  v.  Robbins,  89  N. 
Y.  258;  Bork  v.  Martin,  132  N.  Y. 
280,  30  N.  E.  280.  28  Am.  St.  Rep. 
570;  Logan  v.  Brown.  20  Okla.  334, 
95  Pac.  441;  Kollock  v.  Bennett, 
53  Ore.  395.  100  Pac.  940,  133  Am. 
St.  Rep.  840. 

62.  Russell  v.  Switzer,  63  Ga. 
711,  123:  Kellogg  v.  Peddicord,  181 
in.  22,  54  X.  E.  623;  Gaylord  v.  City 
of  Lafayette,  115  Ind.  423,  429,  17 
N.  E.  899;  Renz  v.  Stoll,  94  Mich. 
377,  34  Am.  St.  Rep.  358.  54  N.  W. 
276;  Tatge  v.  Tatge,  34  Minn.  272, 
25  N.  W.  596,  26  N.  W.  121;  New- 
kirk  v.  Place,  47  N.  J.  Eq.  477,  21 
Atl.  124;  3*eere  v.  Steere,  5  Johns. 
Ch.  1,  19  Am.  Dee.  256:  Hutchins  v. 
Van  Vechten,  140  N.  Y.  115,  35  N. 
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ap])ear  in  one  iiistruiiieiit,  it  l)oin^  sulTiciont  that  they 
can  be  collected  from  several  documents  sufficiently 
connected,  one  only  of  wliicli  need  be  signed/'^ 

The  requirement  of  the  statute  that  tlio  writing  bo 
signed  does  not  involve  any  requirement  tliat  it  l)e  sub- 
scribed."^ But  in  a  number  of  states  the  statute  ex- 
pressly requires  it  to  be  subscribed/'^ 

If  the  person  sought  to  be  charged  as  trustee  as- 
serts the  statute,  the  oral  trust  cannot  be  enforced  al- 
though, in  the  same  pleading,  he  acknowledges  the  ex- 
istence of  the  trust/'''^  But  if  in  his  answer  he  acknowl- 
edges the  existence  of  the  trust  witliout  asserting  the 
statute,  the  answer  constitutes  sufficient  evidence  of 
the  trust  to  satisfy  the  statute."'' 

(d)    Consideration  unnecessary.     A  declaration 


of  trust  needs   no   consideration   to   support   it."*     As 


E.  446;  Taft  v.  Dimond,  16  R.  I. 
584,  18  At!.  183;  McCandless  v. 
Warner,  26  W.  Va.  754,  780. 

63.  Loring  v.  Palmer,  118  U.  S. 
321,  30  L.  Ed.  211;  Wiggs  v.  Wiiiu. 
127  Ala.  621,  29  So.  96;  McCreary 
V.  Gewinnar  103  Ga.  528,  29  S.  E. 
960;  Randell  v.  Moore,  153  Ind. 
393,  53  L.  R.  A.  753,  53  N.  E.  767; 
Tenney  v.  Simpson,  37  Kan.  579,  15 
Pac.  512;  McClellan  v.  McCleUan, 
65  Me.  500;  Hall  v.  Farmers,'  etc., 
Bank,  145  Mo.  418,  46  S.  W.  1000. 

64.  Kronheim  v.  Johnson,  7  Ch. 
D.  60;  McVay  v.  McVay,  43  ■'J.  J. 
Eq.  47,  10  Atl.  178. 

65.  See  Ames,  Gas.  Trusts,  179. 

66.  A  2  Story,  Eq.  Jur.  757; 
Davi?  V.  Stambaugh,  163  111.  557, 
45  N.  E.  170;  Thomas  v.  Churchill, 
48  Neb.  266,  67  N.  W.  182;  Whiting 
V.  Gould,  2  Wis.  552. 

67.  Garnsey  v.  Gothard,  ?0  Cal. 
603,  27  Pac.  516;  McLaurie  v. 
Parker,   53   111.   340;    McCubbin   v. 


Powell,  7  Gill  &  J.  157;  McVay  v. 
McVay,  43  N.  .1.  Eq.  47,  10  Atl.  178; 
Preston  v.  Preston,  202  Pa.  515; 
Campbell  v.  O'Neill,  69  W.  Va.  459, 
72  S.  E.  732. 

68.  1  Perry,  Trusts,  §§  96,  98; 
1  Ames,  Cas.  Trusts,  125;  Ellison 
V.  Ellison,  6  Ves.  Jr.  656, 1  White  & 
T.  Lead.  Cas.  Eq.  382,  and  notes; 
Richard  v.  Delbridge,  L.  R.  18  Eq. 
11;  Padfield  v.  Padfield,  68  111. 
210,  72  in.  322;  Stone  v.  Hackett, 
12  Gray  (Mass.)  227;  Lane  v. 
Ewing,  31  Mo.  75,  77  Am.  Dec.  632; 
Dennison  v.  Goehring,  7  Pa.  St. 
175,  47  Am.  Dec.  505. 

The  courts  occasionally  speak 
as  if  a  "meritorious"  consider- 
ation, such  as  family  affection, 
were  necessary  to  support  a  trust, 
in  the  absence  of  any  pecuniary 
consideration.  See  Nichols  v. 
Emery,  109  Cal.  323,  50  Am.  St. 
Rev.  43,  41  Pac.  1089;  Gaylord  v. 
City  of  Lafayette,  115  Ind.  423,  17 
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one  may  create  a  legal  interest  in  another  without  the 
payment  of  any  consideration,  so  he  may  create  an 
eqnitable  interest  in  another  without  such  payment, 
and  it  is  immaterial  in  this  regard  whether  he  makes 
himself  or  makes  another  the  trustee.  As  a  matter  of 
fact,  in  the  majority  of  cases,  a  declaration  of  trust  is 
not  accompanied  by  the  payment  of  a  consideration  on 
behalf  of  the  cestui  que  trust,  the  intention  being  to 
make  a  gift  to  him  of  the  beneficial  interest. 

Although  the  courts  have  frequently  recognized 
the  validity  of  a  voluntary  declaration  of  trust,  that  is, 
a  declaration  not  based  on  a  consideration,  by  which 
the  declarant,  the  owner  of  the  property,  becomes 
trustee  for  another,^''  the  actual  decisions  ordinarily 
involve  chattels  personal  merely,  and  even  as  regards 
this  class  of  property  there  has  been  some  question  as 
to  the  policy  of  recognizing  such  voluntary  declarations 
of  trust,  in  as  much  as,  by  reason  of  such  recognition, 
one  is  enabled  to  make  a  gift  of  the  beneficial  in- 
terest without  any  delivery  of  possession,  such  as  is 
required  in  the  case  of  a  gift  of  the  legal  title.'''"  As 
regards  such  a  voluntary  declaration  of  trust  in  the 
case  of  land,  the  recognition  of  its  validity  appears  to 
involve  a  departure  from  the  rule  which  formerly  ob- 
tained,"^^  and  to  be  objectionable  in  so  far  as  it  enables 
the  legal  owner  to  make  a  conveyance  of  the  equitable 
interest  by  an  instrument  different  in  character  from 
that  required  for  the  purpose   of  conveying  the   legal 

N.  E.  899;  Chilvers  v.  Race,  196  111.  70.     See  article  by  C.  B.  Labatt, 

71,  63  N.  E.  701;  and  in  Moore  v.  Esq.    on    "The    Inconsistencies    ot 

Ransdall,    156   Ind.   658,   59   N.    E.  the   Law   of   Gifts,"   29   Am.    Law 

936,    a  valuable  consideration   ap-  Rev.  at  p.  361,  and  the  comment 

pears  to  be  regarded  as  necessary.  thereon  in  9  Harv.  Law  Rev.  at  p 

69.     See   1  Perry,  Trusty   ^    96;  213. 

Lewin,     Trusts     (12th     Ed.)     71;  71.     See  note  in  25  Harv.   Law 

Cases   cite.!    1   Ames,  Cas.    Trusts  Rev.  at  p.  671,  citing  Doctor  and 

(2nd    Ed.)    125;    Richards  v.    Del-  Student,  Dialogue  2,  Ch.  22,  quoted 

bridge,  L.  R.  18  Eq.  11,  and  cases  Ames,  Cas.  Trusts  (2nd  Ed.)  107. 
cite')  ante,  §  106  (a)  note  36. 
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interest.  Such  a  difficulty  would  not  exist  in  the  case 
of  a  declaration  of  trust  which  is  not  voluntary,  that 
is,  which  is  supported  by  a  pecuniary  consideration, 
since  this  would  be  u])held  as  a  contract.''^  j^  two  oi 
three  cases'-'^  the  validity  of  such  a  voluntary  declara- 
tion of  a  trust  in  land  has  been  denied,  while  it  has 
oecasionallv  been  recognized."^  But  in  view  of  the  gen- 
eral acceptance  of  the  validity  of  such  a  declaration 
in  the  case  of  personal  chattels,  its  validity  in  the  case 
of  land  is  not  likely  to  be  extensively  questioned. 

Although  a  consideration  is  unnecessary  to  the 
validity  of  a  trust  which  has  otherwise  been  validly 
created,  the  presence  or  absence  of  a  consideration  is 
of  controlling  importance  in  case  there  has  been  no 
complete  creation  of  a  trust,  as  when  there  is  a  mere 
agreement  to  create  a  trust  in  particular  property  in 
the  future,  or  when  one  attempts  to  transfer  the  prop- 
erty to  another  to  hold  in  trust  for  a  third  person,  and 
the  transfer  is  for  some  reason  invalid.  In  such  a  case 
equity  will  give  effect  to  the  transaction  as  a  contract, 
if  a  consideration  was  paid  by  the  person  intended  to 
be  benefited,  while  if  there  was  no  consideration  the 
transaction  will  be  a  nullity  in  equity  as  at  law.^^  In 
some  cases,  however,  a  trust  has  been  recognized  in 
such  a  case  even  though  no  pecuniary  consideration 
was  paid,  what  is  referred  to  as  a  meritorious  con- 
sideration, such  as  family  affection,  being  regarded  as 
sufficient   to   justify   equity   in    recognizing   a    trust    in 

72.  Post  note  75.  207,    134    N.    W.    624;     Remy    v. 

73.  Pittman  v.  Pittman,  107  N.  Whipple,  2  S.  Car.  277;  Steele  v. 
C.  159,  12  S.  E.  61;  Thompson  v.  Waller,  28  Bear.  466  (semble); 
Branch,  Meigs  (Tenn.)  390;  See  See  25  Harv.  Law  Rev.  at  p.  671, 
Yarborough  v.  West,  10  Ga.  471.  whence   the  above  citations   have 

74.  Lynch  v.  Rooney,   112   Cal.  been  obtained. 

279,    44    Pac.    565;     Crompton    v.  75.     1  Perry,  Trusts,  §  95  e<  se<?., 

Vasser,    19    Ala.    259;     Carson    v.  Lewin,    Trusts    (12th    Ed.)    71    et 

Phelps,  40  Md.  73;  Leeper  v.  Tay-  seq.,  2  Pomeroy,  Eq.  Jur.  §§   996- 

lor,    111    Mo.   312,   19    G.    W.   955;  999;Enison  v.  EUison,  6  Ves.  662. 
Schumacher  .v.   Dolan,   154   Iowa, 
R.  P.— 25 
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favor  of  the  person  intended  to  be  benefited.'''^ 

(e)     Delivery    and    acceptance.      In    case    the 


owner  of  property  undertakes  to  convey  it  to  another 
to  hold  as  trustee  for  a  third  person,  the  conveyance 
must,  like  any  other  conveyance,'^"  be  delivered,  that  is, 
the  grantor  must  indicate,  by  word  or  act,  his  intention 
that  the  conveyance  shall  be  legally  operative/^  This, 
as  elsewhere  explained,'''  does  not  mean  that  the  grantor 
must  relinquish  possession  of  the  written  instrument  of 
conveyance. "'' 

In  case  the  owner  of  property,  without  disposing 
of  the  legal  title  thereto,  undertakes  to  declare  a  trust 
in  writing  in  favor  of  another,  making  himself  true  tee. 
the  written  declaration  of  trust,  likewise,  should  be  de- 
livered, that  is,  the  declarant  should,  besides  signing 
the  instrument,  indicate  by  word  or  act  his  intention 
that  the  instrument  shall  be  legally  operative.  Whether 
a  delivery,  that  is,  an  indication  of  such  an  intention, 
has  occurred,  is  properly  a  question  of  fact  in  each 
case ;  and,  accordingly,  while  the  mere  fact  tliat  a  signed 
declaration  of  trust  is  found  among  the  declarant's 
papers  upon  his  death,  may  well  be  regarded  as  insuffi- 
cient to  show  delivery,  so  as  to  make  it  legally  opera- 
tive;^^ that  fact,  taken  in  connection  with  other  facts, 
such  as  a  reference  thereto  in  conversation  with  others, 

76.  See   Buford's  Heirs   v.    Mc-  79.     Post    §  461. 

Kee,  1   Dana,  108;    Cotton  v.  Gra-  80.     Fletcher      v.      Fletcher,      4 

ham,    84    Ky.    672,    2    S.    W.    647;  Hare,    67;    Adams    v.    Adams,    21 

Conover's  Adm's.  V.  Brown's  Ex'rs,  Wall.   (U.  S.)    185,  22  L.  Ed.  504; 

49   N.  J.  Eq.  156,23  Atl.  507;    Lan-  Sonnerbye  v.  Arden,  1  Johns.  Ch. 

don  V.  Hutton,  50  N.  J.  Eq.  500,  25  240;  Tarbox  v.  Grant,  56  N.  J.  Eq. 

Atl.  95S;  and  also  cases  cited  ante,  199,  39  Atl.  378. 
§  106   (b)   note  43,  see  note  in  34  81.     Welch     v.     Henshaw,     170 

Am.  St.  Rep.  at  p.  191.  IMass.   409,  49   N.  E.   659,  Am.  St. 

77.  Post    §  461.  Rep.  309;  Collins  v.  Stewart,  58  N. 

78.  Kelly  v.  Parker,  181  111.  49,  J.  Eq.  392,  44  Atl.  467,  60  N.  J.  Eq. 
5-i  N.  E.  615;  Loring  v.  Hildreth,  488,  46  Atl.  1098;  Roosevelt  v. 
170  Mass.  328,  49  N.  E.  652,  "4  Am.  Carow,  6  Barb.  (N.  Y.)  190;  Govin 
St.  Rep.  301;  Stone  v.  King,  7  R.  v.  De  Miranda,  76  Hun  (N.  Y.) 
I.  358,  84  Ain.  Dec.  557.  414,  27  N.  Y.  Supp.  249. 
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or  entries  in  liooks  of  ar*coiiiits,  may  be  re,G:ar<le(l  as 
sufficient  to  sn])iiort  a  finding  of  delivery,  a  fin<liim-,  that 
is,  of  an  intention  to  give  legal  o])erati()n  to  the  in- 
strument.**- 

AVhile  an  intention  that  the  docniiient  shall  he 
legally  operative  is  necessary  when  the  only  i)ossib]e 
pnrpose  of  the  instrument  is  to  create  a  trust,  such  an 
intention  is  not  necessary  to  render  the  instrumeiU  ad- 
missible against  the  signer  to  prove  a  preexisting  trust, 
if  its  language  is  such  as  to  make  it  appropriate  for 
that  purpose.^'  The  admissibility  of  a  document  con- 
taining an  admission  by  the  signer  thereof  cannot  lie 
affected  by  the  fact  that  he  did  not  intend  it  to  have  a 
legal  operation,  although  the  admissibility  of  a  document 
not  containing  an  admission,  but  phrased  merely  as 
creative  of  an  interest,  must  be  dependent  on  whether 
it  was  intended  to  have  a  legal  operation.  Whether 
the  language  of  a  particular  document  is  to  be  regarded 
as  intended  to  create  a  trust  not  before  existent,  so  as 
to  require  proof  of  delivery  to  make  it  admissible  as 
evidence  against  the  signer,  or  as  not  so  intended,  so 
as  not  to  require  delivery  to  make  it  admissible,  is  to 
be  ascertained  by  the  language  used,  construed  with 
reference  to  the  surrounding  circumstances. 

Eeference  is  made  elsewhere^'  to  the  statements, 
so  frequently  made  by  the  courts,  that  a  conveyance  is 
invalid  unless  accepted  by  the  grantee,  and  so  it  has 
occasionally  been  stated  that  a  conveyance  to  one  to 
hold  in  trust  for  another  is  invalid  unless  accepted  by 
the  trustee  named, ^^     Such  a  statement  appears  to  be 

82.     Linton    v.    Bunn,    20    Fed.  v.    Winthrop,    1    Johns.    Ch.    329; 

455;    Kendrick  v.   Ray,    173   Mass.  Urann  v.   Coates,   109    Mass.    581; 

305,  73  Am    St.  Rep.  289,  53  N.  E.  Janes  v.  Falk,  50  N.  J.  Eq.  468,  35 

823;    CoHins  v.   Stewart.   58  N.  J.  Am.  St.  Rep.  783,  26  Atl.  138. 

Eq.  392,  44  Atl.   467,  60  N.  J.  Eq.  83.     See   Covin   v.  De   Miranda, 

488,  46  Atl.  1098;   O'Neil  v.  Green-  76    Hun.    (N.    Y.)    414,    27    N.    Y. 

wood,  106  Mlcli.  572,  64  N.  W.  511 ;  Supp.  249. 

Smith's  Estate,  144  Pa.  428,  22  Atl.  84.     Post  §  463. 

916,  27  Am.  St.  R^p.  641;  see  Buun  85.     Armstrong    v.    Morrill,    14 
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clearly  inconsistent  with  the  statement,^"  which  is,  it 
is  submitted,  entirely  correct,  that  a  conveyance  in  trust 
is  valid,  although  the  grantee,  the  trustee  named,  is 
unaware  of  such  conveyance.  The  proper  view  is,  it  is 
submitted,  that  the  title  vests  in  the  trustee  in  such 
case,  subject  to  disclaimer  by  him,  the  title  being,  in 
case  of  such  disclaimer,  vested  in  the  creator  of  the 
trust  or  his  heirs,  until  the  appointment  of  another  as 
trustee.^^ 

Although  an  acceptance  of  the  conveyance  be  con- 
ceded not  to  be  necessary  to  its  validity,  for  the  purpose 
of  vesting  the  title  in  the  grantee,  an  acceptance  by  him 
of  the  office  of  trustee  is  necessary  in  order  that  he  be- 
come trustee.^^  Such  acceptance  of  the  office  may  be 
inferred  from  either  words  or  acts,  as  may  the  refusal 
of  the  office. ^'^  An  acceptance  of  the  office  would  no 
doubt  be  inferred  from  an  express  acceptance  of  the 
conveyance,*"^  and  an  acceptance  of  the  conveyance 
would  be  inferred  from  an  acceptance,  however  evi- 
denced, of  the  office,^ ^  but  this  does  not  indicate  that  an 
acceptance  of  the  conveyance  is  necessary  to  vest  title. 

WaU.   (U.  a.)  120,  20  L.  Ed.  765;  498;    McCreary   v.    Gewinner,    103 

McFall  V.  Kirkpatrick,  236  in.  281,  Ga.    528,    29    S.   B.   960;    Jamison 

86  N.  E.  139;   Oxley  Stave  Co.  v.  v.  Zausch  227  Mo.  406,  126  S.  W. 

Butler  County,  121  Mo.  614,  26  S.  1023;    In   re   Robinson,    37    N.    Y. 

W.  367.  261;    Harvey  v.  Gardner,  41  Ohio 

86.  Fletcher  v.  Flotcher,  4  St.  642;  1  Perry,  Trusts,  §§  259- 
Hare,  67;  Minot  v.  Tilton,  64  N.  H.  261. 

185;  Gulick  v.  Gulick,  39  N.  T.  Eq.  90.     Hearst    v.    Pujol,    44    Cal. 

401;    Cloud    V.   Calhoun,    10   Rich.  230;     Patterson    v.    Johnson,    113 

Eq.  358;   1  Perry,  Trusts,  §  105.  111.  559. 

87.  Adams  v.  Adams,  21  Wall.  91.  Wise  v.  Wise,  2  Jones  & 
(U.  S.)   185.  22  L.  Ed.  504;    Saun-  La  Tonche,  403. 

ders   V.    Harris,    1    Head    (Tenn.)  That  a  refusal  of  the  office  in- 

185;    Goss    v.    Singleton,    2    Head  volves    a    disclaimer    of   the    con- 

(Tenn.)     67;     Mallott    v.    Wilson,  veyance,  see  In  re  Birchall,  40  Ch. 

(1903)  2  Ch.  494.  Div.    436;    Armstrong    v.    Morrill, 

88.  Bethune  v.  Dougherty,  21  14  WaU.  (U.  S.),  120  L.  Ed.  765. 
Ga.  257;  Carruth  v.  Carruth,  148  Brandon  v.  Carter,  119  Mo.  572,  24 
Mass.  431,  19  N.  E.  369.  S.  W.  1035,  41  Am.   St.  Rep.   673; 

89.  Taylor  v.  Atwood,  47  Conn.  Jackson   v.    Bodle,   20   Johns.    (N. 
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In  one  state  the  view  appears  to  obtain  that  a  trust 
sought  to  be  ereated  otherwise  than  by  will  is  not  validly 
created  unless  the  cestui  que  trust  is  informed  thereof 
before  the  death  of  the  creator  of  the  trust."-  But, 
generally,  the  fact  that  the  cestui  is  not  notified  of  the 
trust  is  regarded  as  entirely  immaterial,""'  he  having, 
however,  when  he  does  receive  notice  thereof,  the  privi- 
lege of  refusing  to  accept  it."* 

(f)    Testamentary  trusts.     If  a  trust  in  land 

is  sought  to  be  created  by  will,  it  is  necessary  that  the 
will  be  executed  in  accordance  with  the  statutory  pro- 
visions as  to  wills  of  land,  in  order  that  it  may  be  ad- 
missible to  prove  the  trust,  and  the  fact  that  it  complies 
with  the  requirements  of  the  Statute  of  Frauds  is  not 
in  itself  sufficient,  since  an  instrument  which  is  to  take 
effect  only  after  the  death  of  the  maker  derives  its  effect 
entirely  from  the  statute  in  regard  to  wills."^ 

An  instrument  which  was  intended  to  operate  as 
a  will,  however,  and  could  not  do  so  because  not  properly 
executed,  may,  by  reason  of  a  recital  therein  that  the 
signer  holds  land  in  trust  for  another,  be  sufficient  to 

Y.)  185;  Goss  v.  Singleton,  2  Head  Bank  v.  Albee,  64  Vt.  571. 

(Tenn.)    67.  94.     A   refi'sal    by    him     is,     it 

92.  Welcli  V.  Hensliaw,  170  seems,  conclusive.  See  note  in  26 
Mass.  409,  49  N.  E.  659,  64  Am.  St.  Harv.  Law  Rev.  at  p.  660,  and 
Rep.  309;  Boynton  v.  Gale,  194  Wliite  v.  White,  107  Ala.  417,  18 
Mass.  320,  80  N.  E.  448.  So.  3  and  Libby  v.  Frost,  98  Me. 

93.  Koch  v.  Strenter,  232  111.  288,  56  Atl.  906,  referred  to  there- 
594,  83  N.    E.    1072;    Brunson    v.  in. 

Henry,  140  Ind.  455,  39  N.  E.  256;  95.     1   Perry,   Trusts,   §§    90-94; 

Milholland  v.  Whalen,  89  Md.  216;  Addlington  v.   Cann,   3   Atk.   141; 

Thorp  V.  Lund,  227  Mass.  474,  116  Davis  v.   Stambaugh,  163  111.  557, 

N.  E.  946;  Marquette  v.  Wilkinson,  45  N.  E.  17.^;  Chase  v.  Stockett,  72 

119  Mich.  .^13,  78  N.  W.  474,  43  L.  Md.    235,    19    Atl.    761;    Thayer  v. 

R.  A.  840;  Gulick  v.  Gulick,  39  N.  Wellington,   9   Allen    (Mass.)    283, 

J.  Eq.  401;  Martin  v.  Funk,  75  N.  85  Am.  Dec.  753;  Schultz's  Appeal, 

Y.  134,  31  Am.  Rep.  446;Furraan  v.  80  Pa.  St.  396;  As  to  the  statutory 

Fisher,  4  Cold  (Tenn.)  626,  94  Am.  requirements    in    regard     to     the 

Dec.  210;    Connecticut  River  Sav.  execution  of  wills  see  post,  §§. 
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satisfy  the  Statute  of  Frauds  as  proving  and  manifest- 
ing a  trust  already  created. ^^' 

(g)    Quantum  of  the  trustee's  estate.     When 

land  is  conveyed  or  devised  to  one  person  as  trustee  for 
another,  the  trustee  will  take  an  estate  of  a  quantum. 
sufficient  to  enable  him  to  carry  out  the  purposes  of  the 
trust,  irrespective  of  whether  the  language  of  the  limita- 
tion in  his  favor  is  in  itself  sufficient  to  give  him  such 
an  estate.""  On  the  other  hand,  although  the  language 
of  the  limitation  is  in  itself  sufficient  to  give  to  him 
an  estate  in  fee  simple,  he  will  actually  take  such  an 
estate  only  as  is  necessary  to  enable  him  to  carry  out 
the  purposes  of  the  trust.'^^ 

The  cases  are  generally  to  the  effect  that  if  a  trus- 
tee is  given  a  power  to  sell  and  convey  in  fee  simple, 
he  necessarily  has  a  legal  estate  in  fee  simple  in  order 


96.  Keith  v.  MHler,  174  111.  64, 
51  N.  E.  151;  Hiss  v.  Hiss,  228  HI. 
414,  81  N.  E.  1056;  Leslie  v.  Leslie, 
53  N.  J.  Eq.  275,  31  Atl.  170;  1 
Perry,  Trusts,  §  91. 

97.  Young  V.  Bradley,  101  U. 
S.  782,  25  L.  Ed.  1044;  Robinson  v. 
Pierce,  118  Ala.  273,  45  L.  R.  A.  66, 
72,  Am.  St.  Rep.  160,  24  So.  984; 
In  re  Fair's  Estate,  132  Cal.  523, 
84  Am.  St.  Rep.  70,  60  Pac.  442,  64 
Pac.  1000;  Lawrence  v.  Lawrence, 
181  HI.  248,  54  N.  E.  918;  Packard 
V.  Old  Colony  R.  Co.,  168  Mass.  92, 
46  N.  E.  433;  Toronto  General 
Trust  Co.  V.  Chicago,  B.  Q  R.  Co., 
123  N.  Y.  37,  25  N.  E.  198;  Smith  v. 
Proctor,  139  N.  C.  314,  2  L.  R.  A. 
(N.  S.)   172,  51  S.  £.  889;   Jourol- 

mon  V.  Massengill,  86  Tenn.  81,  5  S. 
W.  719;  Cljveland  v.  Cleveland,  89 
Tex.  445,  35  S.  W.  145;  Carney  v. 
Rain,  40  W.  Va.  758,  23  S.  E.  C50. 

98.  Young  V.  Bradley,  101  U.  S. 
782,  25  L.  Ed.  1044;  Cherry  v. 
'^'chardson,   120   Ala.   242,   24   So. 


570;  Henderson,  v.  Williams,  97 
Ga.  709,  25  S.  E.  395;  Brillhart  v. 
Mish,  99  Md.  447,  58  Atl.  28; 
Temple  v.  Ferguson,  110  Tenn.  84, 
100  Am.  St.  kep.  791,  72  S.  W.  455. 
1  Perry,  Trusts,  §  312.  And  see  ci- 
tations, post,   §   116(c),  not3  33. 

In  England  a  like  rule  as  to  the 
quantum  of  the  trustee's  estate 
appears  to  have  prevailed  in  the 
cas3  of  a  devise,  before  the  pass- 
age of  the  Wills  Act  of  1837,  Doe  d. 
Player  v.  Nicholls,  1  B.  &  C.  336; 
Doe  d.  Cadogan  v.  Ewart,  7  Ad.  & 
El.  636.  But  in  the  case  of  a  con- 
veyance inter  vivos  the  court  ad- 
heres to  a  strict  construction  of 
thv  language  limiting  the  trustee's 
estate.  Colmore  v.  Tyndall,  2  Y.  & 
J.  605.  Underbill,  Trusts  (7th  Ed.) 
196.  By  force  of  the  Wills  Act  the 
trustee,  it  seems,  takes  less  than 
a  fee  simple  only  when  it  is  cer- 
tain that  the  purposes  of  the  trust 
cannot  continue  after  some  defi- 
nite   event.      See    Lewin,    Trusts 
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to  bo  ahlo  to  give  title  to  tlio  iJiirchaser."^  Siicli  a 
power  would,  however,  usually  bo  exercisable  only  for  a 
limitod  time,  as  for  instance,  until  the  death  of  a 
ccsfui  q)(r  trust  for  life,  and  the  question  then  -n-ises 
whether  the  estale  in  fee  siniiile  originally  vested  in 
the  trust ee  conies  to  an  end  ujion  the  cessation  of  any 
active  duties  on  liis  part.  The  language  of  some  of  the 
courts  in  this  country  would  seem  to  indicate  the  view 
that  the  trustee's  estate  does  then  come  to  an  end,  by 
force  of  the  Statute  of  ITses.^  The  English  courts  do 
not  apparently  take  such  a  view,  that  is,  in  that  juris- 
diction, if  the  trustee  is  given  a  fee  simple  in  the 
first  place,  it  is  not  automatically  terminated  merely 
because  there  is  no  purpose  to  be  served  by  his  re- 
taining it.2 

§  107.    Resulting    trusts. (a)     General    nature. 

Before  the  Statute  of  Uses,  as  previously  stated,  a 
use  in  favor  of  the  grantor  of  land  was  frequently 
recognized  by  the  courts  without  any  express  declara- 
tion thereof,  by  force  of  a  presumption  of  intention  to 
that  effect.^  Such  a  use  was  ordinarily  referred  to  as 
a  ''resulting"  use,  meaning  a  use  which  s]u-ings  or 
leaps  back,''  and  so  we  speak  at  the  present  day  of  a 

(12th  Ed.)   240  et  seq.    UnderhiU,  E.    S04,    2    Jarman,    Wills.    114:?. 

Trusts,    197.   Re  Townsend's   Con-  Contra.,  Moffew  v.  S.  F.  &  S.  R.  Co., 

tract  (1895),  ch.  71G.  107  Cal.  587,  40  Pac.  371 

99.  Bagshaw  v.  Spencer,  1   Yes.  1.     See  post   §   106    (c)   note  34. 

]44;  Doe  d.  Shelley  v.  Edlin,  4  Ad.  2.     Doe  d.  Shelley  v.  Edlin.  4  Ad. 

&  El.  582;  Poad  v.  Watson.  6  Q.  B.  &    El.    582;     Doe    d.    Calogan    v. 

606,  618;    Chamberlain  v.  Thomp-  Ewart,   7   Ad.   &    El.    636;    Doe   v. 

son,    10    Conn.    244;     Robinson    v.  Uavie'^,  1  Q.  B.  430,  438;    Creaton 

Pierce,   118  Ala.   273,  45  L.  R.  A.  v.  Creaton,  3  Sm.  &  Gif.  386.  And 

66,  72  Am.  St.  Rep.  160,  24  So.  984;  see,  apparently  to  this  effect,  Mc- 

Spengler  v.  Kuhn,  212  111.  186,  72  Fall    v.   Kirkpitrick,    236   111.   281, 

N.  E.  214;    Spessard  v.  Rohrer,  9  86  N.  E.  139;  Gadsden  v.  Cappede- 

Gill.  262;  Ewing  v.  Shannahan.  113  ville,  3  Rich.  L.  467. 

Mo.  188,  20  S.  W.  1065;   Welch  v.  3.     Ante  §  97.  note  19. 

Allen,    21     Wend,     (N.    Y.)     147;  4.     From  the  Latin  resultare. 
Blount  V.  Walker,  31  S.  C.  13,  9  S. 
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resulting  trust  in  favor  of  the  grantor.  Somewhat  un- 
fortunately, the  courts  did  not  restrict  their  employ- 
ment of  the  expression  ''resulting"  to  the  case  of  uses 
and  trusts  implied  in  favor  of  the  grantor,  but  applied 
it  as  well  to  those  implied  in  favor  of  third  persons, 
regardless  of  the  inapplicability  to  such  a  case  of  the 
conception  of  the  use  or  trust  "springing  back."  In 
other  words,  since  a  use  implied  in  accordance  with  the 
presumed  intention  of  the  parties,  in  favor  of  the 
grantor,  was  termed  a  resulting  use,  a  use  or  trust  im- 
plied, in  accordance  with  the  same  presumed  intention, 
in  favor  of  a  third  person,  was  designated  by  a  like 
expression.  Consequently,  resulting  trusts  may  be 
defined  as  those  trusts  which,  apart  from  any  express 
declaration  of  trust,  are  recognized  by  the  courts  in 
accordance  with  the  presumed  intention  of  the  parties 
to  the  transaction. 

By  the  express  provision  of  the  Statute  of  Frauds, 
the  requirement  of  written  proof  of  a  trust  in  land 
does  not  apply  to  cases  in  which  "a  trust  or  confidence 
shall  or  may  arise  or  result  by  the  implication  or  con- 
struction of  law,"  and  this  language  has  always  been 
regarded  as  allowing  trusts  in  land,  such  as  we  term 
"resulting,"  to  be  established  by  oral  evidence  without 
regard  to  the  statute.  It  is  to  be  noted,  however,  that 
these  trusts  do  not  arise  by  implication  of  law  in  the 
sense  that  they  are  imposed  by  the  courts  regardless 
of  intention.  They  are  in  theory  based  on  intention  to 
the  same  extent  as  express  trusts,  but  the  intention, 
instead  of  being  expressed,  is  inferred  by  the  court 
from  particular  circumstances,  that  is,  the  court  in- 
dulges in  a  presumption  of  fact  that  there  was  an  inten- 
tion to  create  a  trust.  The  above  provision  of  the 
Statute  of  Frauds  declares  in  effect  that,  while  a  trust 
in  land  must  ordinarily  be  evidenced  by  writing,  oral 
evidence  is  admissible  to  show  the  circumstances  from 


§  107] 


Equitabi.e  Ownership. 


393 


\diieh  the  courts  are  in  the  liahit  of  inferriii<[^  an   in- 
tention to  create  a  trust  in  favor  of  a  particular  jierson.^ 

(b)     In    favor    of    donor.      Analogous    to    the 


doctrine  which  obtained  before  the  Statute  of  Uses, 
that  on  a  feoffment  without  consideration  and  without 
the  dechiration  of  a  use,  a  use  was  to  be  implied  in 
favor  of  the  feoffor,^  is  the  view,  sometimes  stated  or 
indicated,'^  that  in  the  case  of  a  modern  conveyance 
by  deed  without  a  consideration,  and  without  any 
declaration  of  a  use  or  trust,  a  trust  is  to  be  implied — 
that  is,  results — in  favor  of  the  grantor.  But  by  the 
strong  current  of  authority,  in  this  country  at  least, 
there  is  no  implication  of  a  resulting  trust  upon  a  con- 
veyance without  any  consideration.^  Furthermore,  it 
seems  to  be  agreed  that,  admitting  the  possibility 
of  a  resulting  trust  to  the  grantor  upon  a  voluntary 
conveyance,    the    declaration    in    the    conveyance    of    a 


5.  See  articles  by  Professor 
Harlan  F.  Stone,  in  6  Columbia 
Law  Rev.  at  p.  330  and  by  Pro- 
fessor Geo.  P.  Costigan,  Jr.,  in  27 
Harv.  Law  Rev.  at  p.  450. 

Professor  Costigan  expresses  the 
opinion  that  there  cannot  properly 
be  a  resulting  trust  if  there  was  an 
oral  declaration  of  trust  similar  to 
the  asserted  resulting  trust.  "An 
express  oral  or  written  promise  or 
trust  Isaves  no  room  for  infer- 
ence." See  12  Mi(?h.  Law  Rev.  at 
p.  426;  27  Harv.  Lr.w  Rev.  at  p. 
458.  But  is  this  so?  Why  should  not 
the  intention  to  create  a  trust 
be  inferred  from  payment  of  the 
consideration  by  a  person  other 
than  the  grantee,  for  instance,  even 
though  there  was  an  oral  decla- 
ration of  such  intention. 

6.  Ante,  §  97,  note  19. 

7.  There  are  indications  of  this 
view  in  quite  recent  English  text 


books,  and  in  some  older  decisions 
in  that  country.  Lewin,  Trusts 
(12th  Ed.)  164;  Williams,  Real 
Prop.  (21st  Ed.)  184;  Sculthorp  v. 
Burgess,  1  Ves.  Jr.  92;  Duke  of 
Norfolk  V.  Browne,  Prec.  Ch.  SO; 
Hayes  v.  Kingdome,  1  Vern.  33; 
Childers  v.  Chilclers,  1  De  Gex  & 
J.  482.  See  Hart,  Law  of  Trusts 
102.  And  the  view  has  occasionally 
been  advanced  in  this  country  See 
Story,  Eq.  Jur.  §  1197;  2  Pomeroy, 
Eq.  Jur.  §  1035. 

8.  Hill,  Trustees,  (4th  Am. 
Ed.)  170;  1  Sanders,  Uses  & 
Trusts,  365;  1  Perry,  Trusts,  § 
1G2;  Lloyd  v.  Spillet,  2  Atk.  150; 
Young  V.  Peachy,  2  Atk.  256; 
Patton  V.  Beecher,  62  Ala.  529; 
Stevenson  v.  Crapnell,  114  111. 
19.  28  N.  E.  379;  Moore  v. 
Horsley,  156  111.  36,  40  N.  E.  323; 
Philbrook  v.  Delano,  29  Me.  410; 
Groff    v.    Rohrer,      35     Md.     327; 
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trust  or  use  in  favor  of  the  grantee,"  or  tlie  acknowleda;- 
meut  therein  of  the  receipt  of  a  consideration,'*^  relnits 
the  presumption  of  intention  on  which  any  snch  implica- 
tion must  be  based. 

The  soundness  of  the  view  generally  adopted  in 
this  country,  that  no  resulting  trust  is  to  be  recognized 
in  the  grantor  by  reason  of  the  nonpayment,  or  non- 
recital  of  payment,  of  a  consideration,  and  the  failure 
to  declare  a  use,  seems  unquestionable.  Such  facts, 
in  view  of  the  methods  of  conveyancing  here  prevalent, 
furnishes,  in  most  jurisdictions  at  least,  not  the  slight- 
est ground  for  the  inference  of  an  intention  not  to 
transfer  the  beneficial  at  the  same  time  as  the  le.2al 
interest. 

Where  land  is  voluntarily  conveyed  or  devised  to 
a  trustee  for  a  particular  purpose,  as  for  the  payment 
of  debts,  and  such  purpose  does  not  exhaust  the  benefi- 
cial interest,  such  interest,  so  far  as  unexhausted,  is 
said  prima  facie  to  result  to  the  donor  or  his  heirs,  and 
the  rule  is  said  to  be  the  same  if  the  declaration  of 
trust  purports  to  dispose  of  a  part  only  of  the  beneficial 

Bartlett     v.      Bartlett,     14      Gray  520;  Gaylord  v.  Gaylord.  150  N.  C. 

(Mass.)   277;   Gould  v.  Lynde,   114  222.    63    S.    E.    1028;    Salisbury  v. 

Mass.   366;    Jackson  v.   Cleveland,  Clarke,  61  Vt.  453,  17  Atl.  135. 
15    Mich.    94,    90    Am.    Dec.    266;  10.        Hill,    Trustees    (4th    Am. 

Palm.9r  v.  Sterling,  41  Mich.  218,  Ed.)  178;  notes  to  Dyer  v.  Dyer,  1 

2  N.  W.  24;  Stuckey  v.  Stuckey,  30  White   &   T.   Lead.    Cas.    Eq.   350; 

N.  J.  Eq.  546;  Lovett  V.  Taylor,  54  Lemri    v.    Whit'ey,    4    Russ.    423; 

N.  J.  Eq.  311,  34  Atl.  896;    Squire  Ohmer  v.  3oyer,  89  Ala.  273,  7  So. 

V.  Harder,  1  Paige  (N.  Y.)  494,  19  663,    Feeney    v.    Howard,    79    Cal. 

Am.  Dec.  446;  Miller  v.  Wilson,  15  525,  4  L.  R,  A.  826,  12  Am.  St.  R2p. 

Ohio  108;   Rogers  v.  Rogers,  20  R.  162;    21   Pac.   984;    Belden  v.  Sey- 

I.  400,  39  Atl.  755.  mour,   8   Conn.    312,   21   Am.   Dec. 

9.     Donlin   v.    Bradley,    119   111.  661;  Verzier  v.  Convard,  75  Conn. 

412,  10  N.  E.  11;  Groff  v.  Rohrer,  1,  52  Atl.  255;  Myers  v.  Myers,  167 

35  Md.  327;    Gould  v.  Lynde,  114  111.   52,   47   N.    E.    309;     Acker    v. 

Mass.    366;    Moore    v.   Jordan,    65  Priest,  92  Iowa  610,  61  N.  W.  235; 

Miss.  229,  7  Am.  St.  Rep.  641;  Far-  Philbrook  v.  Delano,  29  Me.  410; 

rington  v.  Barr,  36  N.  H.  86;  Coffey  Groff  v.  Rohrer,  35  Md.  327;  Blod- 

V.  Sullivan,  63  N.  J.  Eq.  296,  49  St.  gett   v.    Hildreth,   103    Mass.    484; 
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iiitorost.^^  T.ikowise,  ifilio  trust  doclarod  f<ir  any  reason 
fails,  as,  for  instance,  wlion  tlicre  is  anil)igTiity  in  tlio 
description  of  tbo  cestui  que  triist,  or  incapacity  on  liis 
]^art  to  take,  the  beneficial  interest  is  said  to  result  to 
tlie  donor  or  his  heirs. ^- 

The  above  statements  are  evidently  based  upon 
the  assumption  that  in  the  i^articuhir  case  the  trustee 
has  an  estate  of  a  quauhim  cjreater  than  the  beneficial 
interest  which  is  declared,  or  which  is  validly  declared, 
the  theory  being  that  in  so  far  as  the  donor  has  thus 
disposed  of  the  legal  title,  Avithout  creating  a  corre- 
sponding beneficial  interest,  he  intends  that  to  this 
extent  a  beneficial  interest  shall  be  vested  in  himself. 
In  view,  however,  of  the  general  disposition  of  the 
courts  in  this  country  to  consider  that  a  trustee  has 
such  legal  interest  only  as  is  necessary     to  support  the 


Jackson  v.  Cleveland,  15  Mich.  94, 
90  Am.  Dec.  206;  Moore  v.  Jordan, 
65  Miss.  229,  7  Am.  St.  Rep.  641,  3 
So.  735.  Hogan  v.  Jaques,  19  N.  J. 
Eq.  123,  97  Am.  Dec.  644;  Morse  v. 
Shattuck,  4  N.  H.  229,  17  Am.  Dec. 
419;  Graves  v.  Graves,  29  N.  H. 
129;  Gaylord  v.  Gaylord,  150  N.  C. 
222,  G3  S.  E.  1028. 

11.  1  Sanders,  Uses  &  Trusts, 
3F8;  1  Perry,  Trusts,  §  152;  Under- 
bill, Trusts  (7th  Ed.)  149;  Lewin, 
Trusts  (12th  Ed.)  163;  Audley's 
Cas3  Dyer  i66a;  Lloyd  v.  Spillet, 
2  Atk.  150;  Hopkins  v.  Grimshaw, 
1G5  U.  S.  342,  41  L.  Ed.  739; 
Washington  B.  E.  Ass'n  v.  Wood,  4 
Mackey,  D.  C.  19,  54  Am.  Rep.  2."1 ; 
Schlessinger  v.  Mallard,  70  Cal. 
326;  11  Pac.  728;  Loring  v.  Eliot, 
16  Gray  (Mass.)  568.  Robinson  v. 
McDiarmid,   87   N.   C.   455. 

12.  1  Perry,  Trusts,  §§  157,  159, 
160;  Ackroyd  v.  Smithson  1  Brown 
Ch.  503,  1  White  &  T.  Lead.  Gas. 
Eq.  1171,  notes;   Nichols  v.  Allen, 


130  Mass.  211,  39  Am.  Rep.  445; 
Rizer  v.  Perry,  58  Md.  112; 
Sprasiie  v.  Trustees  of  Protestant 
Episcopal  Church  of  Dio'ese  of 
Michigan,  186  Mich.  554,  152  N.  W. 
996;  Lusk  v.  Lewis,  32  Miss.  297; 
Roy  V.  Monroe.  47  N.  J.  Eq.  356, 
20  Atl.  481;  Hawley  v.  James,  7 
Paige  (N.  Y.  )  213,  32  Am.  Dec. 
623;  Phillips  v.  Ferguson,  85  Va. 
509,  1  L.  R.  A.  837,  17  Am.  St.  Rep. 
78,  8  S.  E.  241. 

It  has  been  suggested  that  tlie 
trust  recognized  in  favor  of  the 
donor  or  his  heirs  in  such  a  case 
is  properly  an  express,  rather  than 
a  resulting,  trust,  since  It  is  by 
reason  of  the  construction  of  the 
instrument  as  not  transferring 
the  beneficial  interest,  or  the  total 
beneficial  interest,  that  a  trust 
exists  in  faver  of  the  donor  or  his 
heirs.  See  article  by  Processor 
George  P.  Costigan  in  27  Harv. 
Law  Rev.  at  p.  455.  Rut  a  trust 
which    the    court   infers    in    favor 
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trust  expressly  declared,'^  the  view  might,  it  is  con- 
ceived, well  be  adopted,  that  if  one  transfers  land  to 
another  as  trustee,  and  the  trust  fails,  or  the  trust 
declared  will  not  exhaust  the  beneficial  interest,  the 
donor,  in  so  far  as  he  has  not  disposed  of  the  beneficial 
interest,  has,  to  the  same  extent,  not  disposed  of  the 
legal  interest,  with  the  result  that,  instead  of  there  being 
a  resulting  trust  in  his  favor,  he  has  a  legal  reversion. ^"'^ 
For  instance,  if  one  having  the  legal  fee  simple  makes 
a  gift  to  A  and  his  heirs  in  trust  for  B  for  life,  the 
donor  may  well  be  regarded  as  having,  not  a  mere 
resulting  trust  in  fee  simple,  but  the  legal  reversion 
upon  an  estate  vested  in  A,  for  the  purpose  of  the  trust, 
for  the  life  of  B.  To  consider  that  in  such  case  A  has 
the  fee  simple  is  somewhat  difficult,  if  we  are  to  regard 
his  estate  as  necessarily  coming  to  an  end  upon  the 
death  of  B.  And  so  when  land  is  conveyed  by  A  to  B,  in 
trust  to  pay  A's  debts,  A  might  be  regarded  as  having 
at  least  a  legal  possibility  of  reverter  upon  an  estate 
in  favor  of  B,  in  fee  determinable.  Even  if,  in  the 
particular  case,  an  intention  to  give  the  trustee  an 
estate  in  fee  simple  is  recognized,  any  trust  which  re- 

of  the  donor  by  reason  of  a  failure  garded  as  having  originally  had 
to  create  a  complete  trust  in  the  both  a  legal  and  an  equitable  es- 
propsrty  in  favor  of  others  may,  it  tats  and  as  having  disposed  of  the 
is  submitted,  be  referred  to  as  re-  legal  estate  alone,  retaining  the 
suiting  quite  as  appropriately  as  a  equitable.  If  he  vere  to  be  so  re- 
trust  which  the  court  infers  from  garded,  one  to  whom  land  is  de- 
any  other  fact,  such  as  the  payment  vised  as  trustee,  without  the 
oi  a  consideration  by  a  person  cestui  being  expressly  named, 
other  than  the  grantee.  Whether  could  never  hold  subject  to  a  con- 
tx^e  fact  is  or  is  not  ascertained  structive  trust  in  favor  of  one 
by  the  construction  of  an  instru-  other  than  the  donor.  That  he  can, 
ment  would  seem  to  be  immate-  see  cases  cited  by  Professor  Costi- 
rial.  gan,  28  Harv.  Law  Rev.  at  p.  383 

Even    if    the    view    be    adopted  and  that  writer's  discussion, 
that  the  cestui  que  trust   has  an  13.     Ante,  §  106  (g). 

estate,  and  not  merely  a  right  in  13a.     See  In  re  Moore's  Estate, 

personam,  it  seems  that  the  donor,  198  Pa.   611,  48  Atl.   884;    Steven- 

in   whose   favoi*    there    is    such    a  son  v.  Mayor,  of  Liverpool  L.  R. 

resulting   trust,   is   not   to   be   re-  10  Q.  B.  81. 
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suits  in  favor  of  the  donor  by  reason  of  the  insiiffi- 
cioncy  of  the  beneficial  interest  declared,  since  it  in- 
volves no  active  duties  on  the  trustee's  i)a.-^  would, 
on  a  theory  not  infrequently  asserted,^^  be  executed  by 
the  Statute  of  Uses,  so  as  to  vest  a  legal  reversion 
or  possibility  of  reverter  in  the  donor  or  his  heirs. 
In  the  case  of  a  conveyance  to  A  and  his  lieirs  in  trust 
for  B  for  life,  without  any  further  limitation,  the 
resulting  trust  in  favor  of  the  grantor,  not  involving 
any  active  duties,  might  be  regarded  as  executed  by 
the  statute,  so  as  to  give  to  the  latter  a  fee  simple 
estate  in  reversion,  taking  effect  in  possession  on  B's 
death,  and  so  in  the  case  of  a  conveyance  to  A  and 
his  heirs  in  trust  for  B  for  life,  without  any  further 
limitation  and  without  the  imposition  of  any  active 
duties  upon  A  after  B's  death,  the  resulting  trust  in 
favor  of  the  grantor  might  be  regarded  as  executed  by 
the  statute,  with  a  like  result. 

(c)    In  favor  of  person  paying  consideration. 

When  the  consideration  for  a  conveyance  is  paid  by 
a  person  other  than  the  grantee  named  therein,  a  result- 
ing trust  is  ordinarily  regarded  as  arising  in  favor 
of  such  person,  on  a  presumption  that  one  would  not 
pay  for  property  unless  he  intended  to  have  the  benefi- 
cial interest  therein.^^ 

14.  Post  §  116  (c)  note  34.  v.  Viiiing,  30  Me.  121,  50  Am.  Dec. 

15.  Dyer  v.  Dyer,  2  Cox  92,  1  617;  MiUer  v.  MiUer,  101  Md.  600, 
White  &  T.  Lead.  Cas.  Eq.  314,  and  61  Atl.  210;  McGowan  v.  McGowan, 
notes;  Ex  parte  Vernon,  2  P.  Wms.  14  Gray  (Mass.)  119,  74  Am.  Dec. 
549;  Lloyd  v.  Spillet,  2  Atk.  50;  668;  Paul  v.  Chouteau,  14  Mo.  580; 
Olcott  V.  Bynum,  17  Wall.  (U.  S.)  Dow  v.  JeweU,  18  N.  H.  340,  4£  ^.m. 
44,  21  L.  Ed.  570;  Powell  v.  Mon-  Dec.  371;  Depeyster  v.  Gould,  3  N. 
son  &  B.  Mfg.  Co.,  3  Mason,  362  J.  Eq.  474,  29  Am.  Dec.  723; 
Fed.  Cas.  No.  11,  356;  Osborne  v.  Summers  v.  Moore,  113  N.  C.  394, 
Endicott,  6  Cal.  149,  65  Am.  Dec.  18  S.  E.  712;  Williams  v.  HoUings- 
498;  Champlin  v.  Champlin,  136  worth,  1  Strob.  Eq.  (S.  C.)  103, 
111.  309,  29  Am.  St.  Rep.  323,  26  47  Am.  Dec.  690;  Dudley  v.  Bos- 
N.  E.  526;  Sullivan  v.  McLenans,  2  worth,  10  Humph,  (Tenn.)  9,  51 
Iowa,  427,  65  Am.  Dec.  780;  Baker  Am.    Dec.   690;    Neil    v.   Keese,   5 
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So  far  as  concerns  jurisdictions  in  which  tlie  Stat- 
ute of  Uses  is  in  force,  the  question  might  well  he 
suggested,  why  is  not  the  trust,  which  results  in  favor 
of  the  person  parang  the  consideration,  executed  by 
Ihe  statute,  so  as  to  give  to  such  person  the  leofal 
title, ^-"'^  The  execution  of  the  trust  would  no  doubt 
defeat  the  presumed  intention,  but  that  the  intention 
is  defeated  appears  never  to  have  been  regarded  as  a 
reason  for  excluding  the  operation  of  the  statute.  The 
only  answer  to  this  question,  which  suggests  itself,  is 
that  the  Statute  of  Uses  was  probably  regarded  as  ap- 
plving  to  such  uses  only  as  were  recognized  at  the  time 
of  its  passage,  that  is,  express  uses,  uses  resulting  to 
the  grantor,  and  uses  implied  as  against  a  vendor  in 
favor  of  the  purchaser,  by  reason  of  the  payment  of  a 
consideration  by  the  latter.  Uses  or,  as  we  call  them, 
trusts,  implied  in  favor  of  the  person  paying  the  con- 
sideration as  against  the  grantee  of  the  land,  appear  not 
to  have  been  recognized  till  after  the  passage  of  the 
statute. 

The  trust  thus  arising  has  been  regarded  as  within 
the  exception  in  the  Statute  of  Frauds  as  to  trusts  arising 
by  the  implication  or  construction  of  law,  so  that  the 
payment  of  the  consideration  by  a  person  other  than  the 
legal  grantee  may  be  proven  by  parol  evidence,^*'   and 

Tex.  23,  51  Am.  Dec.  746  and  note;  Osborne  v.  Endicott,  6  Cal.  149,  05 

Parker  v.  Logan,  82  Va.  376,  4  S.  Am.  Dec.  498;  Strong  v.  Messinger, 

E.  613;  Deck  v.  Tabler,  41  W.  Va.  148  111.  431,  36  N.  E.  617;  Irwin  v. 

332,  56  Am.  St.  Rep.  837,  23  S.  E.  Ivers,  7  Ind.  308,  63  Am.  Dec.  421; 

721.  Baker  v.  Vining,  30  Me.  121,  50  Am, 

15a,     In  New  Hamphire  the  use  Dec.    617;     Dryden  v.  Hanway,    31 

or  trust  thus  raised  is  executed  by  Md.  254;  Depeyster  v.  Gould,  3  N.  J. 

the   Statute  of  Uses.   Hutchins  v.  Eq.  474,  29  Am.  Dec.  723;   Pritch- 

Heywood,  50  N.  H.  491;  Osgood  v.  ard    v.    Brown,    4    N.    H.    397,    17 

Eaton,  62  N.  H.  512.  Am.    Dec.    431;    McGinity    v.    Mc- 

16.     1  Perry,  Trusts,  §§  137,  138;  Ginity,    63    Pa.    St.    38;    James   v. 

Lloyd  V.  Spillet,  2  Atk.  150;  Ho.Kie  Fulcrod,  5  Tex.  512,  55  Am.  Dec. 

V.  Carr,  1  Sumn.  173,  Fed.  Gas.  No.  743;  Parker  v.  Logan,  82  Va.  376, 

6,802;    Home  Land  &  Loan  Co.  v.  4  S.  E.  613;  Deck  v.  Tabler,  41  W, 

Routh   —Ark.—,    185   S.   W.    467;  Va.  332,  56  Am.  St.  Rep.  837;  23  S. 
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such  evidence  has  jjeen  held  to  be  adm'K^sible  for  tlie 
purpose,  even  though  the  conveyance  recites  tliat  the 
consideration  was  paid  by  the  grantee. ^^  But  such  a 
trust  being  based  on  the  presumed  intention  of  the 
parties,  it  may  be  shown  that  the  intention  was  otlier- 
wise,  and  that  the  grantee  of  tlie  legal  title  was  also 
to  take  the  beneficial  interest. ^^  That  the  grantee  orally 
declared  himself  a  trustee  for  the  ))orson  ]iaying  the 
consideration  is  immaterial  in  this  regard,^''  that  is,  the 
resulting  trust  in  such  case  being  a  trust,  an  intention 
to  create  which  is  inferred  from  the  payment  of  the 
price  by  the  cestui,  such  inference,  by  reason  of  tlie 
excei)tion  in  the  statute,  may  be  made  even  though  the 
statute  itself  excludes  evidence  of  the  oral  declaralion 
of  such  intention. 

Payment  of  the  purchase  price  by  a  third  pei-son 
will  not  raise  a  trust  in  his  favor  if  it  is  made  as  a  loan 
to  the  legal  grantee,  since  in  that  case  the  latter,  and 
not  the   former,   really  makes  the   j^ayiiient.^*^     On   the 


B.    721;     Womach    v.    Sandygren, 
96  Wash.  12,  164  Pac.  600. 

17.  1  Perry,  Trusts,  §  137;  2 
Pomeroy,  Eq.  Jur.  §  1040;  Lewin, 
Trusts  (9th  Ed.)  176;  Millard  v. 
Hathaway,  27  Cal.  119;  Irwin  v. 
Ivers,  7  Ind.  308,  63  Am.  Dec.  420; 
Cooper  V.  Skeel,  14  Iowa,  578; 
Livermora  v.  Aldrich,  5  C  ish. 
(Mass.)  431;  Page  v.  Page,  8  N. 
H.  187;  Depeyster  v.  Gould,  3  N. 
J.  Eq.  474,  29  Am.  Dec.  723;  Boyd 
V.  McLean,  1  Johns.  Ch.  (N.  Y.) 
582;  Neil  v.  Keese,  5  Tex.  23,  51 
Am.  Dec.  746,  note. 

18.  1  Perry,  Trusts,  §§  139,  110; 
Bayles  v.  Baxter,  22  Cal.  575; 
Acker  v.  Priest,  92  Iowa,  610; 
Walsh  V.  McBride,  72  Md.  45,  19 
Atl.  4;  Livermore  v.  Aldrich,  5 
Cush.  (Mass.)  431;  Strimpfler  v. 
Roberts,    18    Pa.    St.   283,    57    Am. 


Dec.  606;  Larisey  v.  Larisey,  93 
S.  C.  450,  77  S.  E.  129;  Smith  v. 
Etrahan,  16  Tex.  314,  67  Am.  Dec. 
622;  Deck  v.  Tabler,  41  W.  Va.  332. 
56  Am.  St.  Rep.  837,  23  S.  E.  721. 

19.  Long  V.  Mechem,  142  Ala. 
405,  38  So.  262;  Crosby  v.  Henry, 
76  Ark.  615,  88  S.  W.  949;  Moultrie 
V.  Wright,  154  Cal.  520,  98  Pac. 
257;  Brenneman  v.  Schsll,  212  111. 
356.  72  N.  E.  412;  Prow  v.  Prow, 
133  Ind.  340,  32  N.  E.  1121; 
Thomas  v.  Thomas,  62  Miss.  531; 
Converse  v.  Noyes,  66  N.  H.  570,  22 
Atl.  556;  Warren  v.  Tyman,  54  N. 
J.  Eq.  402,  34  Atl.  1065; and  otiier 
cases  cited  by  Professor  Costigau, 
12  Mich.  Law  Rev.  at  pp.  426,  428. 

20.  1  Perry.  Trusts,  §  133; 
Whaley  v.  Whaley,  71  Ala.  159; 
Stewart  v.  Fellows,  128  HI.  480.  20 
N.  E.  637;  Carr  v.  Frye  225  Mass. 
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other  hand,  if  the  purchase  price  is  paid  hy  the  legal 
grantee,  but  merely  in  behalf  of  a  third  person,  the 
actual  purchaser,  and  as  a  loan  to  the  latter,  the  legal 
title  being  taken  by  the  lender  as  security,  a  trust  re- 
sults in  favor  of  such  third  person,  and  the  grantee  has 
at  most  merely  a  lien  for  the  sum  advanced  by  him.^^ 
One  cannot,  it  appears,  assert  a  resulting  trust  in 
his  own  favor  by  reason  of  his  payment  of  the  con- 
sideration, if  he  had  the  legal  title  vested  in  another 
person  merely  for  the  purpose  of  defrauding  credi- 
tors,^^ or  otherwise  in  contravention  of  the  policy  of 
the  law.23 

Mode  of  payment.     In  order  that  a  trust  may 


thus  arise  in  favor  of  the  person  paying  the  consider- 
ation, it  appears  to  be  unnecessary  that  he  should 
have  made  payment  directly  to  the  vendor,  it  being  quite 
sufficient  that  he  furnishes  to  the  legal  grantee,  at  or 
before  the  time  of  the  conveyance,  a  part  or  all  of  Avhat 
is  given  as  a  consideration  therefor.  His  payment 
of  the  price  or  of  part  thereof  need  not  involve 
the  delivery  of  money,  but  may  be  by  means  of 
the    performance    of    labor,^*    the    furnishing    of    ma- 

531,  114  N.  E.  745;  Gibson  v.  Foote,  61;  Herlehy  v.  Coney,  99  Me.  469, 

40  Miss.  788;  Fike  v.  Ott,  76  Neb.  59  Atl.  952;    KendaH  v.  Mann,  11 

439,    107    N.   W.    774;    Wheeler   v.  Allen    (Mass.)    15;     Hutchings    v. 

Kirtland,  23  N.  J.  Eq.  13;   Bell  v.  Clerk,    225    Mass.    483,    114    N.    E. 

Edwards,   78   S.   C.    490,    59    S.    E.  746;    Bratton  v.  Rogers,   62   Miss. 

535;    Torrey  v.  Cameron,   73   Tex.  281;  Hall  v.  Congdon,  56  N.  H.  279. 

583,    11    S.    W.    840;    McDevitt  v.  22.     1    Perry,    Trusts,    §    165a; 

Frantz,  85  Va.  922,  9  S.  E.  282.  Higglnbotham  v.  Boggs,  234   Fed. 

21.     Rothwell  V.  Dewees,  2  Black  253,  148  C.  C.  A.  158;  Sell  v.  West, 

(U.  S.)  613;  Jordan  v.  Garner,  101  125  Mo.  621,  46  Am.  St.  Rep.  508, 

Ala.    411,    13    So.    678;    Ward    v.  28    S.   W.    969;    Ratliff    v.    Ratliff, 

Matthews,  73  Cal.  13,  14  Pac.  604;  102  Va.  880,  47  S.  E.  1007. 

Brown   v.    Spencer,    163    Cal.    589,  23.     Taylor  v.  Benham,  5  How. 

126  Pac.  493;  Pittcock  v.  Pittcock,  (U.  S.)   270;   Leggatt  v.  Dubois  5 

15  Idaho,  426,  98  Pac.  719;  Low  v.  Paige    (N.   Y.)    114,    28   Am.    Dec. 

Graff,  80  111.  360;  Weekly  v.  Ellis,  413. 

SO  Kan.  507,  2  Pac.  96;   Dryden  v.  24.     Bibb  v.  Hunter,  79  Ala.  351; 

Hanway,  31  Md.  254,  100  Am.  Dec.  Hendricks    v.    Morgan,    167    Fed. 
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torials,^^  or  the  convoyancc  of  land.^*'  He  may  make 
payment  by  the  release  of  a  personal  claim  against  the 
vendor,27  and  the  same  end  can  be  effected,  it  appears,  in 
case  his  debtor  has  a  claim  against  the  vendor,  by  his 
debtor's  release  thereof  for  his  bcnefit.^^  Likewise  the 
relinqnishment  of  an  interest  in  land  may  constitute  a 
payment  sufficient  to  support  a  resulting  trust  as  to  a  dif- 
ferent interest.^''  And  one  may  assert  a  resulting  trust  in 
his  favor  by  reason  of  the  fact  that  he  gave  his  note  or 
other  security  to  the  vendor  for  the  price  or  for  a  part 
thereof,^^^  or  even,  it  has  been  decided,  by  reason  of 
the  fact  that  others  gave  their  note  therefor  on  his 
behalf,  he  agreeing  to  see  to  the  payment  of  the  note.-"*^ 

Time  of  payment.     Tlie   trust  must   result   at 


the  time  of  the  conveyance  of  the  land,  and  consequently 
the  fact  that,  thereafter,  a  person  other  than  the  gran- 
tee refunds  to  the  latter  what  he  has  paid  for  the 
conveyance,  or  a  part  thereof,  or  otherwise  relieves 
him  of  liability  on  account  of  the  purchase,  does  not 
give  rise  to  a  trust. ^*^ 


106;  Gibbons  v.  Bell,  45  Tex.  417; 
White  V.  Sheldon,  4  Nev.  280; 
Aborn  v.  Searles,  18  R.  I.  357,  27 
Atl.  796. 

25.  Dana  v.  Dana,  154  Mass. 
491,  28  N.  E.  905. 

26.  Moultrie  v.  Wright,  154  Cal. 
520,  98  Pac.  257. 

27.  Donlen  v.  Bradley,  119  111. 
412,  10  N.  B.  11;  Fay  v.  Fay,  50 
N.  J.  Eq.  260,  24  Atl.  1036;  Gay- 
nor  V.  Quinn,  212  Pa.  362,  61  Atl. 
944. 

28.  Garten  v.  Trobridge,  80 
Kan.  720,  104  Pac.  1067. 

29.  Butler  v.  Carpenter,  163  Mo. 
597,  63  S.  W.  823.  So  when,  in  the 
course  of  partition  of  land,  in 
which  a  married  woman  has  an 
undivided  interest,  a  conveyance 
is  made  in  severalty  to  her  lius- 

R.  P.— 26 


band,  a  resulting  trust  in  her 
favor  would  o^dinarilly  be  rec- 
ognized. Condit  V.  Bigalow,  64 
N.  J.  Eq.  504,  54  Atl.  TCO;  Weeks 
V.  Haas.  3  Watts  &  S.  (Pa.)  520. 
39  Am.  Dec.  39. 

29a.  McGovern  v.  Knox,  21 
Ohio  St.  547;  Williams  v.  Wager, 
64  Vt.  326,  24  Atl.  765. 

29b.  Lounsberry  v.  Purdy,  16 
Barb.  (N.  Y.)  376;  McGovern  v. 
Knox,  21  Ohio,  St.  547;  Morey  v. 
Herrick,  18  Pa.  123;  Crowley  v. 
Crowley,  72  N.  H.  241,  56  Atl.  190; 
Gray  v.  Jordan,  87  Me.  140,  32  Atl. 
793;  Davis  v.  Downer  210  Mass. 
573,  97  N.  E.  90.  See  Skahen  v. 
Irving,  206  HI.  597,  69  N.  E.  510. 

30.  Ducie  v.  Ford,  138  U.  S. 
587,  34  L.  Ed.  1001;  Whaley  v. 
Whaley,  71  Ala.  159;  Guin  v.  Giiin, 
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Consideration  paid  by  several.    If  the  purchase 

price  is  paid  by  two  or  more  persons,  and  the  land  is 
conveyed  to  one  of  them,  or  to  a  third  person,  a  trust 
ordinarily  results  to  any  one  of  them,  other  than  the 
grantee,  in  proportion  to  the  part  of  the  price  paid  by 
him.^^  This  occurs,  however,  it  has  been  frequently 
stated,  only  when  the  payment  is  distinctly  made  for 
a   specific   interest   in   the  land,^^    and   sometimes   it   is 


196  Ala.  221,  72  So.  74;  Wooclside 
V.  Hewel,  109  Cal.  481,  42  Pac.  152; 
Briscoe  v.  Price,  275  Hi.  63,  113  N. 
B.  8S1;  Buclv  v.  Swazey,  35  Me.  41, 
58  Am.  Dec.  681;  Hinman  v.  Sil- 
cox,  91  Md.  576,  468  Atl.  1017; 
Bailey  v.  Hemenway,  14  Mriss. 
326;  Moore  v.  Moora,  74  Miss.  59, 
19  So.  953;  Barrett  v.  Foote  (Mn.) 
187  S.  W.  67;  Lynch  v.  Herrig, 
32  Mont.  267,  80  Pac.  240;  Frances- 
town  V.  Deering,  41  N.  H.  438; 
Steere  v.  Steere,  5  Johns.  Ch.  (N. 
Y.)  1,  9  Am.  Dec.  256;  De  Roboam 
V,  Schmidtlin,  50  Oreg.  388,  92 
Pac.  1082;  Musselman  v.  Myers, 
240  Pa.  5,  87  Atl.  425;  Surasky  v. 
Weintraub,  90  S.  Car.  522,  73  S.  E. 
1029;  Parksr  v.  Coop,  60  Tex.  11; 
Wilder's  Ex'x  v.  Wilder,  75  Vt.  178, 
53  Atl.  1072;  Beecher  v.  Wilson, 
84  Va.  813,  10  Am.  St.  Rep.  883, 
6  S.  E.  209. 

In  Pennsylvania,  however,  it  has 
been  decided  that  if  A  furnishes 
money  to  B,  subsequently  to  B's 
purchase,  under  an  agreement 
made  at  the  time  of  the  purchase 
that  A  shall  have  an  interest  pro- 
portioned to  the  amount  paid  by 
A  to  B,  there  is  a  resulting  trust 
to  that  extent  in  A's  favor.  Gil- 
christ V.  Brown,  165  Pa.  275,  30 
Atl.  839. 

31.  Wray  v.  Steele,  2  Ves.  &  B. 
388;   Powell  v.  Monson,  &  B.  Mfg. 


Co.,  2  Mason  34/,  Fed.  Cas.  No.  11, 
356;  Sanders  v.  Steele,  124  Ala. 
415,  26  So.  882;  Moultrie  v. 
Wright,  154  Cal.  520,  98  Pac.  257; 
Crawford  v.  Manson,  82  Ga.  118,  8 
S.  E.  54;  Briscoe  v.  Price,  275  III. 
63,  113  N.  E.  881;  Hill  v.  Pollard, 
132  Ind.  588,  32  N.  E.  564;  Kelley 
V.  Jenness,  50  Me.  455,  78  Am.  Dec. 
623;  Jones  v.  Dugan,  124  Md.  346, 
92  Atl.  775;  Barton  v.  Magruder, 
69  Miss.  462,  13  So.  839;  Hyuds  v. 
Hynds,  253  Mo.  20,  161  S.  W.  812; 
Dow  V.  Jewell,  18  N.  H.  340,  45  Am. 
Dec.  371;  Baker  v.  Baker,  75  N.  J. 
Eq.  305,  72  Atl.  1000;  Murchison 
V.  Fogleman,  165  N.  C.  397,  81  S. 
E.  627;  McGovern  v.  Knox,  21 
Ohio  St.  547,  8  Am.  Rep.  80;  Wal- 
lace V.  Duffield,  2  Serg.  &  R.  (Pa.) 
521,  7  Am.  Dec.  660;  Ott  v.  Duffy, 
246  Pa.  211,  92  Atl.  201;  McGee  v. 
Wells,  52  S.  C.  472,  30  S.  E.  602; 
Barett  v.  Vincent,  69  Tex.  685,  5 
Am.  St.  Rep.  98,  7  S.  W.  525; 
Rogers  v.  Donellan,  11  Utah,  108, 
39  Pac.  494;'  O'DonneU  v.  McCool, 
89  Wash.  537,   154  Pac.  1090. 

32.  Olcott  v.  Bynum,  17  Wall. 
(U.  S.)  44,  21  L.  Ed.  570;  (aliquot 
part) ;  Woodside  v.  Hewel,  109  Cal. 
481,  42  Pac.  152;  Long  v.  Scott,  24 
App.  Dist.  Col  1;  Furber  v.  Page, 
143  in.  622,  32  N.  E.  444  (aliquot 
part) ;  Dudley  v.  Bachelder,  53 
Me.   403;    McGowan   v.   McGowan, 
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said  that  tlio  payiiuMit  by  oiio,  in  order  that  there  may 
be  a  resulting  trust  in  his  favor,  must  he  of  au  aliquot 
part  of  the  total  price.^^  The  latter  requirement  ap- 
])ears  to  he  nieaninoloss,  any  part  being  an  aliquot 
part  for  the  purpose  of  giving  a  resulting  trust .^^  The 
former  requirement  appears  to  mean  that  if,  for  in- 
stance, one  pays  one-half  of  the  price,  a  trust  arises 
in  his  favor  only  if  at  the  time  of  the  payment  it  was 
agreed  that  he  should  have  a  half  interest,  a  resulting 
trust  in  favor  of  one  paying  part  of  the  price  being 
thus,  as  it  were,  made  conditional  upon  an  attempt  to 
create  in  his  favor  an  express  trust.  Why  this  should 
be  so  has  not  been  satisfactorily  explained,  and,  as  a 
matter  of  fact,  the  courts  constantly  ignore  any  such 
requirement.^^  A  resulting  trust  might  well,  it  is 
submitted,  be  regarded  as  arising  pro  tanto  on  pay- 
ment of  part,  subject  only  to  the,  requirement  that  the 
amount  of  such  payment,  as  compared  with  the  whole 
*    purchase  price,  be  made  clearly  to  appear.-'^" 

14  Gray  (Mass.)   119,  74  Am.  Dec.  price  has  been  several  times  over 

668;     Bailey    v.    Hemenway,    147  ruled.  Fleming  v.  McHale,  47  111. 

Mass.  326,  17  N.  E.   645;    Kenner-  282;    Hinshaw   v.   Russell    280   111. 

son  V.  Nash,  208  Mass.  393,  94  N.  235,  117  N.  E.  406;  Miller  v.  Miller, 

E.  475;  Wheeler  v.  Kirtland,  23  N.  99  Va.  123,  37  S.  E.  792;  Currence 

J.  Eq.  13;  Leary  v.  Corvin,  181  N.  v.  Ward,  43  W.  Va.  367,  27  S.  E. 

Y.  222,  73  N.  E.  984,  106  Am.  St.  329;     see    Skehill    v.    Abbott    184 

Rep.    542;    Barger    v.    Barger,    30  Mass.  145,  68  N.  E.  37. 

Oreg.  268,  47  Pac.  702;    O'Donnel  35.     See  cases   cited   ante,   note 

V.  White,  18  R.  I.  659,  29  Atl.  769.  31;    No    such    requirement    is    re- 

33.  Bibb  V.  Hunter,  79  Ala.  ferred  to  in  the  English  authori- 
351;  Murphy  v.  Clayton,  113  Cal.  ties.  See  Lake  v.  Gibson,  1  Eq. 
153,  45  Pac.  267;  Pickler  v.  Pick-  Gas.  Abr.  291;  Wray  v.  Steele,  2 
ler,  180  in.  168,  54  N.  E.  311;  Ves.  &  B.  388;  Lewin,  Trusts  (12th 
Lynch  v.  Herrig  32  Mont.  267,  80  Ed.)  186. 

Pac.  240;  Leary  v.  Corvin,  181  N.  36.  That  the    part    of    th?    con- 

Y.  222,  106  Am.  St.  Rep.  542,  73  N.  sideration    paid    by    the    asserted 

E.  984.  cestui    must    clearly    appear,    see 

34.  The  contention  that  it  Olcott  v.  Bynum,  17  Wall.  44;  Cam- 
means  that  the  part  paid  by  the  den  v.  Bennett,  64  Ark.  155,  41  S. 
asserted  cestui  must  be  an  exact  W.  854;  Onasch  v.  Zinkel,  213  111. 
divisor     of    the     whole     purchase  119,  72  N.  E.  716;  Gulp  v.  Price,  107 


404 


Real  Property. 


[§  107 


Payment   by   husband   or   father.     When   the 

legal  title  is  conveyed  to  the  wife  of  the  person  paying 
the  purchase  price,  the  usual  presumption  of  intent 
that  the  person  paying  the  money  should  have  the 
beneficial  interest  does  not  apply,  the  presumption  being 
rather  that  the  transaction  was  intended  as  a  gift  or 
advancement  to  the  wife  by  the  husband.^^  And  like- 
wise in  the  case  of  payment  by  a  parent,  or  by  one 
standing  in  loco  parentis,  for  property  conveyed  to  the 
child,   the   presumption   is   against   a    resulting   trust.-"** 

The  presumption  above  referred  to,  that  in  the 
case  of  a  conveyance  to  the  wife  or  child  of  the  person 
paying  the  consideration,  a  gift  or  advancement  to  the 
wife  or  child  was  intended,  is,  it  is  generally  agreed, 


Iowa,  133,  77  N.  W.  848;  Baker  v. 
Vining,  30  Me.  121,  50  Am.  Dec. 
617;  Coppage  v.  Barnett,  34  Miss. 
621;  Sayre  v.  Townsends,  15  Wend. 
(N.  Y.)  650;  Billings  v.  Clinton,  6 
S.  C.  90;  Neathery  v.  Neathery,  114 
Va.  650,  77  S.  E.  465. 

Occasionally  however  it  appears 
to  be  considered  that  equal  contri- 
butions to  the  price  are  to  be  pre- 
sumed in  the  absence  of  evidence 
as  to  the  amounts  of  the  respective 
contributions.  Van  Buskirk  v.  Van 
Buskirk,  148  111.  9,  35  N.  E.  383; 
Edwards  v.  Edwards,  39  Pa.  369; 
Speer  v.  Burns,  173  Pa  77,  34  Atl. 
212  (semhle) ;  Shoemaker  v. 
Smith,  11  Humph  (Tenn.)  81; 
O'Donnell  v.  McCool,  89  Wash.  537. 
154  Pac.  1090.  See  the  criticism  of 
such  a  view  in  Gulp  v.  Price,  107 
Iowa,  133,  77  N.  W.  848. 

37.  1  Perry,  Trusts,  §  143; 
Smithsonian  Institution  v.  Meech, 
169  U.  S.  398;  Wood  v.  Wood,  116, 
Ark.  142,  172  S.  W.  860;  Corr's 
Appeal,  62  Conn.  403;  Goelz  v. 
Goelz,  157  111.  33;   Hayes  v.  Dean, 


—  (Iowa)—,  164  N.  W.  770;  Mu- 
tual Fire  Ins.  Co.  v.  Deale,  18  Md. 
36,  79  Am.  Dec.  673;  Perkins  v. 
Nichols,  11  Allen  (Mass.)  542; 
Gilliland  v.  Gilliland,  96  Mo.  522; 
Dickinson  v.  Davis,  43  N.  H.  647,  80 
Am.  Dec.  202;  McGee  v.  McGee,  81 
N.  J.  Eq.  190,  86  Atl.  406;  Single- 
ton V.  Cherry,  168  N.  C.  402,  84  S. 
E.  698;  Bowser  v.  Bowser,  82  Pa. 
St.  57;  Bucknell  v.  Johnson,  — N. 
D.— .  163  N.  W.  683;  Mendenhall  v. 
Walters,  53  Okla.  598,  157  Pac. 
732;  Smith  v.  Strahan,  16  Tex.  314, 
67  Am.  Dec.  622;  Deck  v.  Tabler, 
41  W.  Va.  332,  56  Am.  St.  Rep  837. 
38.  Long  v.  King,  117  Ala.  423, 
23  So.  534;  Watson  v.  Murray, 
54  Ark.  499,  16  S.  W.  293;  Wright 
V.  Wright,  242  111.  V,  26  L.  R.  A. 
(N.  S.)  161,  89  N.  E.  789;  McGin- 
nis,  159  Iowa,  394,  139  N.  W.  466; 
Baker  v.  Vining,  30  Me.  121,  50 
Am.  Dec.  617;  Clark  v.  Creswell, 
112  Md.  339,  76  Atl.  579;  De  Ro- 
boam  v.  Schmidtlin,  50  Ore.  388; 
Wheeler  v.  Kidder,  105  Pa.  270; 
Dudley    v.    Bosworth,    10   Humph. 
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not  conclusive,  and  it  may  be  rebutted  by  evidence  of 
an  intention  that  the  wife  or  child  s'.iall  hold  in  trust.^^ 
Such  a  trust,  however,  in  favor  of  the  husband  or 
parent,  in  so  far  as  it  is  based  on  a  declaration  of  in- 
tention to  create  a  trust,  appears  to  be  in  its  nature 
an  express  trust,''<>  and  accordingly  in  some  states 
evidence  of  an  oral  declaration  of  trust  in  favor  of  the 
husband  or  parent  has  been  regarded  as  excluded  by 
the  Statute  of  Frauds." ^  In  other  jurisdictions  the 
view  appears  to  have  been  taken  that  the  oral  declara- 
tion of  trust  serves  merely  to  rebut  the  presumption  of 
a  gift  or  advancement,  and  that  this  having  been 
effected,  the  payment  of  the  consideration  gives  rise 
to  a  resulting  trust,  just  as  if  the  parties  concerned 
were  strangers   one  to  another."^ 


(Tenn.)  9,  51  Am.  Dec.  690; 
Clary  v.  Spain,  119  Va.  58,  89  S.  E. 
130;  Adley  v.  Fletcher,  55  Wash. 
82,  104  Pac.  167;  Dyer  v.  Dyer,  2 
Cox  92,  1  White  &  T.  Lead.  Cas.  Eq. 
314,  and  notes. 

39.  Finch  v.  Finch  15  Ves.  43; 
Smithsonian  Institution  v.  Meech, 
169  U.  S.  398,  42  L.  Ed.  793; 
Hubbard  v,  McMahon,  117  Ark. 
563,  176  S.  W.  122;  Faylor  v.  Fay- 
lor,  136  Cal.  92,  68  Pac.  482;  Corr's 
Appeal  from  Com'rs,  62  Conn.  403, 
26  Atl.  478;  Dodge  v.  Thomas,  266 
111.  76,  107  N.  E.  261;  Hagan  v. 
Powers,  103  Iowa,  593,  72  N.  W. 
771;  Perkins  v.  Nichols,  11  Allen 
(Mass.)  542;  Hall  v.  Hall,  107  Mo. 
101,  17  S.  W.  811;  Lakey  v. 
Broderick,  72  N.  H.  180,  55  Atl. 
354;  Thomas  v.  Thomas,  79  N.  J. 
Eq.  461,  81  Atl.  748;  Jackson  v. 
Matsdorf,  11  Johns.  (N.  Y.)  91,  6 
Am.  Dec.  355;  Elrod  v.  Cochran, 
59  S.  C.  467,  38  S.  E.  122;  Dudley 
V.  Bosworth,  10  Humph.  (Tenn.) 
9,  51  Am.  Dec.  690;  Smith  v.  Stra- 
han,  16  Tex.  314,  67  Am.  Dec.  622; 


Wallace  v.  Bowen,  28  Vt.  638. 

40.  See  articles  by  Professor 
Costigan  in  12  Mich.  L.  Rev.  at 
P.  428,  and  in  27  Harv.  L.  Rev.  at 
p.  457. 

41.  Kinley  v.  Kinley,  37  Colo. 
35,  119  Am.  St.  Rep.  261,  86  Pac. 
105;  Murray  v.  Murray,  153  Ind. 
14,  53  N.  E.  946;  Andrew  v.  An- 
drew, 114  Iowa,  524,  87  N.  W.  494; 
Chapman  v.  Chapman,  114  Mich. 
144,  65  N.  W.  215,  72  N.  W.  131; 
Ryan  v.  Williams,  92  Minn.  506, 
100  N.  W.  380. 

42.  Smithsonian  Institution  v. 
Meech.  169  U.  S.  398,  42  L.  Ed. 
793;  Harbour  v.  Harbour,  103  Ark. 
273,  146  S.  W.  867;  Corr's  Appeal 
from  Com'rs,  62  Conn.  403.  26  Atl. 
478;  Bachseits  v.  Leichweis,  256 
111.  357,  100  N.  E.  197:  Short  v. 
Short,  62  Ore.  118,  123  Pac.  388; 
Bickford  v.  Bickford's  Estate,  68 
Vt.  525,  35  Atl.  471;  Ludwick  v. 
Johnson,  67  W.  Va.  499,  68  S.  E. 
117;  and  other  cases  cited  12  Mich. 
Law  Rev.  at  p.  428. 
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StatL'tory    provisions.      By    statute    in    some 


states,  including  New  York,  a  trust  does  not  result  to 
the  person  paying  the  consideration  unless  the  absolute 
conveyance  to  another  than  himself  is  made  without 
his  consent.*^  An  exception  is,  however,  usually  made 
by  these  statutes  in  favor  of  the  creditors  of  the  person 
paying  the  consideration,  they  being  allowed  to  enforce 
a  resulting  trust  so  far  as  maj^  be  necessary  for  the 
satisfaction  of  their  claims.^ ^  Occasionally  such  a 
statute  is  so  phrased  as  to  protect  the  person  paying 
the  consideration  in  case  the  grantee  orally  agreed  to 
hold  in  trust  for  him,  thus  obviating  the  possibility  of 
the  grantee  profiting  by  his  bad  faith  in  the  matter."*^ 

§  108.     Constructive   trusts. (a)     Arisirg   from 

fraud.  Constructive  trusts  are  trusts  whicli  are  recog- 
nized or  imposed  by  equity,  for  the  purpose  of  adjusting 
the  rights  of  the  individuals  concerned,  without  refer- 
ence to  the  existence  of  any  actual  or  presumed  in- 
tention on  their  part  to  that  effect.  By  far  the  most 
important  class  of  constructive  trusts  are  those  arising 
from  fraud. 

If  one  person  acquires  property  by  the  exercise 
of  fraud,  or  fraudulently  refuses  to  relinquish  property 
acquired  by  him  to  which  he  is  not  entitled,  equity  will 
ordinarily  consider  that,  though  he  has  the  legal  title, 
he  holds  it  merely  for  the  benefit  of  the  person  whom 
he  has  sought  to  defraud,  who  is,  in  fact,  the  rightful 

43.     1  Stimson's  Am.  St.  Law,  §  44.     1  Stimson's  Am.  St.  Law,  § 

1706;   1  Perry,  Trusts,  §  142;   Bis-  1706.  See  Fairbairn  v.  Middlemiss, 

pham.  Equity,  §  85.  See  Harlan  v.  47     Mich.     372.     11     N.    W.     203; 

Eilke,  100  Ky.  642,  38  S.  W.  1094;  McCartney  v.  Bostwick,  32   N.    Y. 

Miller  v.  McLin,  147  Ky.  248,  143  63;   Allen  v.  McRae,  91  Wis.  226, 

S.  W.  1008;  HaUiday  v.  Basel,  170  64  N.  W.  889. 

Mich.  489,   136  N.  W.   354;    Went-  45.     Th3  statutes  are   discussed 

worth  V.  Wentworth,  2  Minn.  277,  by   Professor  Ames  in  his  article 

72  Am.  Dec.  97;  Reitz  v.  Reitz,  80  on   "Oral    Trusts   of   Land"    in   20 

N.  Y.  538;    Campbell  v.  Campbell,  Harv.  Law  Rev.  at  p.  555,  Essays 

70  Wis.  311,  35  N.  W.  743.  in  Legal  History,  432. 
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owner.  Trusts  wliich  thus  aritfo,  in  tlio  view  of  a  court 
of  equity,  in  favor  of  persons  equitalily  entitled  to 
property  wrongfully  obtained  or  witlilield  by  another, 
are  not  "trusts"  at  all,  in  the  proper  sense  of  the  word, 
since  no  relation  of  confidence  exists,  and  the  person 
equitably  entitled  seeks,  not  to  establish  an  equital.>le 
interest,  but  to  enforce  an  equitable  i-i.^-iit  to  a  le.iral 
interest.  Indeed  a  court  of  equity  iniulit  frofpicntlv 
give  effective  relief  in  such  case  without  in(bil!.',in^  i>i 
the  fiction  of  a  trust,  but  this  fiction  is  of  grent  iiti!ity 
in  enabling  the  person  entitled  to  assert  a  claim  not  on'y 
against  the  property  itself  which  was  wrongfully  o))- 
tained  or  withheld,  but  a -so  against  any  other  ]iroi-)eriv 
which  can  be  regarded  as  the  proceeds  or  product  of 
such  property.^''  In  view  of  the  remedial,  ratliei-  than 
substantive,  nature  of  these  trusts,  a  consideration  of 
the  circumstances  under  which  they  may  be  recognized 
would  involve  chiefly  a  discussion  of  various  classes 
of  fraudulent  conduct  against  which  equity  will  relieve, 
a  matter  outside  of  the  scope  of  this  work,  and  a  few, 
merely,  of  the  various  classes  of  cases  in  which  this 
doctrine  has  been  applied  will  be  here  referred  to. 

If  one  is  induced  by  misrepresentation  to  convey 
land  to  another,  the  latter  may  be  regarded  as  a  con- 
structive trustee  for  the  grantor,  and  will  l)c  com- 
pelled to  make  a  reconveyance  and  account  for  any 
receipts  from  the  property.*^ 

In  the  case  of  a  conveyance  by  a  person  to  another 
standing  in  a  confidential  relation  to  him,  as  by  a  cestui 
que  trust  to  a  trustee,  ward  to  his  guardian,  client  to 
attorney,  principal  to  agent,  the  transaction  will  be 
severely  scrutinized,  and,  unless  it  appears  absolutely 
free  from  suspicion,  the  grantee  may,  in  order  to  pi-o- 

46.      As    regards    the    right    to  47.     1    Perry,   Trusts,    §    171;    2 

proceed    against    such    substUiitecl  Pomeroy,  Eq.  Jur.  §  1053;    Moore 

property,  see  article  by  Professor  v.  Crawford,  130  U.  S.  122.  :\2  L. 

Ames  in  19  Harv.  Law  Rev.  at  p.  Ed.  878;  Huxley  v.  Rice.  40  Mich. 

521:    2  Perry.  Trusts  §  828.  73. 
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toot  the  grantor,  be  regarded  as  a  trustee  for  the  latter 
as  regards  the  property  so  conveyed.^* 

In  ease  one  conveys  land  to  another  under  an  oral 
agreement  by  such  other  to  hold  it  in  trust  for  him,  the 
grantor,  the  express  trust  thus  sought  to  be  credited 
in  favor  of  the  grantor  is  not  enforcible,  by  reason  of 
the  Statute  of  Frauds.  In  England,  however,  the  view 
has  been  adopted  that  in  such  case  the  making  of  the 
promise,  taken  in  connection  with  the  subsequent  repu- 
diation thereof,  involves  such  fraud  on  the  grantee's 
part  that  he  is  to  be  regarded  as  a  constructive  trustee 
for  the  grantor.*^  In  this  country  such  a  possibility 
of  protecting  one,  who  makes  a  conveyance  on  an  oral 
trust,  against  the  action  of  the  grantee  in  repudiating 
the  trust,  has  ordinarily  been  ignored  and  has  occasion- 
ally been  absolutely  repudiated,  though  in  so  far  as  the 
grantee  acquired  the  property  with  an  actual  fraudulent 
intention  at  the  time  not  to  carry  out  his  agreement, 
the  courts  have  regarded  him  as  holding  as  constructive 
trustee. ^^  And  they  have  occasionally  taken  a  like  view, 
where  they  considered  the  grantor  and  grantee  as  stand- 
ing in  a  confidential  relation.^^ 

In  cases  in  which  the  grantee  acquires  the  land  by 
reason  of  an  oral  agreement  on  his  part  to  hold  it  in 

48.  1  Perry,  Trusts,  §§  194-210;  versity  178  N.  Y.  153,  70  N.  E. 
2  Pomeroy,  Eq.  Jur.  §  1052;  Fox  v.  467;  Flesner  v.  Cooper,  39  Okla. 
Ma^kreth,  1  White  &  T.  Lead.  Cas.  133,  134  Pac.  379;  See  also  Lanri- 
Eq.  188  and  notes.  Editorial  note,  cella  v.  Lauricella,  161  Cal.  61,  118 
15  Columbia  Law  Rev.  446.  Pac.  430;  Doll  v.  Doll,  96  Neb.  185, 

49.  Hutchins  v.  Lee  1  Atk.  447;  147  N.  W.  471. 

Young    V.    Peachy,    2    Atk.    254;  51.      The    numerous    cases    are 

Lincoln  v.  Wright,  4  De  G.  &  J.  16;  collated     by      Professor     Costigan 

Davis  V.  Whitehead   (1896)    2  Ch.  in  12  Mich.  Law  Rev.  at  p.  531  et 

333;    Rochefoucauld    v.    Bowstead,  seq.    See    also    Prof.    Ames'    arti- 

(1897)  1  Ch.  196.  cle  in   20  Harv.  Law  Rev.  at  pp. 

50.  Professor  Costigan  men-  551,  552,  Lectures  on  Legal  His- 
tions.  as  apparently  adopting  the  tory,  pp.  427,  428;  Article  by  Pro- 
English  view.  Taylor  v.  Morris,  163  fessor  Harlan  P.  Stone.  Esq.  on 
Cal.  717,  127  Pac.  66;  Medical  Col-  "Resulting  TVusts  and  the  Statute 
lege  Laboratory  v.  New  York  Uui-  of   Frauds,"    in   6   Columbia   Law 
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trust,  not  for  the  grantor,  but  for  a  third  person,  tlie 
courts  ordinarily  take  much  the  same  view  as  in  the 
case  of  an  agreement  by  the  grantee  to  hold  in  trust 
for  the  grantor,  that  the  grantee  does  not  hold  sub- 
ject to  a  constructive  trust  by  reason  of  his  repudiation 
of  the  agreement  unless  he  intended  at  the  time  of  ac- 
quisition not  to  perform  his  agreement,  unless  he  so- 
licited the  conveyance,  or  unless  the  parties  stood  in  a 
confidential  relation.^^  In  cases  in  which  such  a  con- 
structive trust  is  recognized,  it  is  ordinarily  recognized 
in  favor  of  the  person  for  the  benefit  of  whom  the  agree- 
ment was  made,  the  cestui  que  trust  named,  rather 
than  in  favor  of  the  grantor.^^ 

Although,  as  just  stated,  the  grantee  of  land  whose 
acquisition  thereof  was  eifected  by  his  oral  promise  to 
hold  it  in  trust,  is  not,  in  most  jurisdictions,  in  the 
ordinary  case,  regarded  as  holding  it  subject  to  a  con- 
structive trust,  a  contrary  view  has  almost  invariably 
been  taken  when  the  acquisition  of  land  by  will  was 
so  etfected,  the  devisee  being  regarded  as  holding 
subject  to  a  constructive  trust  in  favor  of  the  person  in 
trust  for  whom  he  promised  to  hold.^^  And  in  the 
analogous  case  of  the  acquisition  of  land  by  descent, 
brought  about  by  the  heir's  promise  to  the  decedent,  that 
if  the  latter  would  refrain  from  making  a  will,  the  heir 
would  make  a  provision  for  a  third  person,  a  trust  to 
the  extent  of  such  promised  provision  has  been  imposed 
on  the  land  in  the  hands  of  the  heir,^^  Why  a  con- 
Rev,  at  p.  326;  Editorial  notes  in  fessor  Costigan,  28  Harv.  Law 
12  Columbia  Law  Re',  at  p.  283,  Rev.  at  pp.  369,  380.  See  also 
14  Id.  at  p.  273,  15  Id.  at  p.  446.  notes,  9  Mich.  Law  Rev.  at  629,  27 

52.  See     authorities    cited    by      Yale  Law  Journ.  389,  28  Id.  411,  13 
Professor  Costigan,  12  Mich.  Law       Columbia  Law  Rev.  343. 

Rev.    pp.    442,    443.    See    also    13  55.     Sellack  v.  Harris,  2  Eq.  Cas. 

Columbia  Law  Rev.  343,   28   Yale  Abr.  46,  5  Via.  Abr.  526;    McCor- 

Law  Journ.  195,  note  39  L.  R.  A.  mlck  v.  Grogan  L.  R.  4  H.  L.  88; 

(N.  S.)  906.  Williams  v.  Fitch,  18  N.   Y.   546; 

53.  12  Mich.  Law  Rev.  p.  442  McDowell  v.  McDowell,  141  Iowa, 

54.  The  cases  are  cited  by  Pro-  286,  119  N.  W.  702.  And  cases  cited 
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structive  trust  should  be  recognized  when  the  property 
passes  on  death,  and  not  when  it  passes  by  conveyance 
inter  vivos,  is  not  judicially  explained. ^^ 

If  a  trustee,  executor  or  other  fiduciary  uses  funds 
which  he  holds  as  such  in  the  purchase  of  land,  which 
he  has  the  vendor  transfer  to  him  as  an  individual,  he 
is  regarded  as  holding  the  land  in  trust  for  the  person 
or  persons  entitled  to  the  funds  invested  therein.  This 
is  not  infrequently  referred  to  by  the  courts  as  a  result- 
ing trust,"^^  but  it  is  properly  so  termed  only  on  the 
theory  that  his  intention  to  hold  the  land  for  the 
benefit  of  the  person  equitably  entitled  to  the  funds  in- 
vested therein  is  to  be  presumed,^^  a  somewhat  violent 
presumption,  it  would  seem.  It  has,  on  the  other  hand, 
been  suggested  that  frequently,  by  reason  of  his  fraudu- 
lent intent,  he  should  be  regarded  as  holding  the  land 
so  acquired  subject  to  a  constructive  trust. ^^  Where, 
however,  one  holding  funds  under  an  express  trust 
invests  such  funds  in  land,  which  is  conveyed  to  him 
in  his  individual  capacity,  he  would  seem  to  hold  such 
land  under  neither  a  resulting  trust  or  a  constructive 

28  Harv.  Law  Rev.  at  p.  581.  See  who   furnishes    the   property,    and 

27  Yale  Law  Journ.  389,  28  Id.  201.  that,  since  the  unjust  enrichment 

56.     Professor      Costigan      says  of  the  trustee,  to  prevent  which  a 

(28  Harv.  Law  Rev.  at  p.  267)  that  constructive  trust  is  raised,  is  at 

"the    reason    why    nearly    all    the  the  expense  of  the  intended  cestui 

courts  enforce  a  trust  in  favor  of  que  trust,  he  should  be  selected  by 

C.  in  the  devise  cases,  and  why  a  the  court  of  chancery  as  the  cy  pres 

majority  of  them  do  not  do  so  in  constructive      trust      cestui      que 

the  deed  cases,  in  the  absence  of  t^-iist."    And    see    the    remarks    ot 

fraudulent  intent   at  the   time   of  Professor    Ames,    20    Harv.    Law 

taking  or  of  a  special  confidential  Rev.  at  p.  555.  Lectures  on  Legal 

relationship  between  grantor  and  History,  431. 

grantee,  is  that  in  the  will  cases  57.     See  cases   cited,  15   Am.   & 

the   death   of  the   testator    makes  Eng.    Encyc.    Law    1177,    and    3i) 

evident  to  the  courts  what  in  the  Cyclopedia  Law  &  Proc.  148. 

deed  cases    the    presence    of    the  58.     See  3  Pomsroy,  Eq.  Jur.   i 

living    grantor     often      conceals;  1049. 

namely,  that  the  party  to  suffer  by  59.       1  Perry,  Trusts  (Cth  Ed. » 

the  breach  of  trust  is  the  intended  §  127,  note. 
cestui  que  trust  and  not  the  one 
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trust,  but  under  an  express  trust,  that  is,  the  trust  under 
which  he  held  the  funds  for  which  the  hind  wa<  sub- 
stituted. 

(b)    Not  arising  from  fraud.     "It  frequently 


happens  that  courts  of  equity  construe  a  trust  to  aiMsc 
from  the  contracts  and  dealings  of  the  parties,  although 
a  trust  is  not  within  their  conteniiilation,  and  there 
is  no  fraud,  actual  or  constructive."^*'  An  instance  of 
a  constructive  trust  of  this  character  a]-)pears  in  the 
case  of  a  contract  for  the  sale  of  land,  of  which  specific 
performance  will  be  decreed.  Such  a  contract,  it  is 
said,  transfers  the  beneficial  interest  in  the  land  to  the 
purchaser,  the  vendor  holding  the  legal  title  as  trustee 
for  him.^^ 

If  a  trust  is  created,  and  no  trustee  is  named,  or 
the  trustee  who  is  named  refuses  to  act,  the  legal  title 
will  ordinarily  vest  in  the  creator  of  the  trust  or  his 
heir  or  residuary  devisee;  and  so  when  a  trustee  dies, 
the  legal  title  will  ordinarily  pass  to  his  heir  or 
residuary  devisee.^-*^^  In  such  cases  the  person  in 
whom  the  legal  title  is  will  hold  subject  to  the  trust, 
and  the  same  is  the  case,  as  hereafter  explained,'^''  when 
a  trustee  makes  a  conveyance  to  one  wlio,  though 
without  notice  of  the  trust,  is  not  a  purchaser  for  value. 
It  has  been  said  that,  in  such  cases,  the  person  who 
acquires  the  title  of  the  trustee,  holds  the  land  subject 
to  a  constructive  trust,*'^  the  theory  being,  presumably, 
that  not  having  been  named  as  trustee,  he  cannot  be 
regarded  as  holding  subject  to  an  express  trust.  But 
it  appears  to  be  open  to  question  whether  what  was 
an  express  trust  can  properly  be   regarded,   by  reason 

60.  1  Perry,  Trusts,  §  231.  thus  recognized  by  equity,  without. 

61.  Post  §  125.  any  words  indicative  of  intention 
Professor  Costigan  is  of  opinion      to    create   a    trust,   as   an  expres? 

that  the  trust  is  in  such  case  an  trust. 

express  trust.   See   27   Harv.   Law  62-63.     Post   §   115,  note  1, 

Rev.  p.  456,  note.  But  it  is  some-  64.     Post   §  114. 

what   difficult  to   regard   a   trust  65.     1  Perry,  Trusts  §§  240,  241 
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of  the  transfer  of  the  legal  title,  as  converted  into 
a  constructive  trust.  The  person  acquiring  such  title 
may  well  be  referred  to  as  a  constructive  trustee,  he 
not  having  been  named  or  appointed  as  trustee.  But, 
it  is  submitted,  he  is  constructive  trustee  under  an 
express  rather  than  a  constructive  trust. 

Occasionally,  without  any  fraudulent  intent,  one 
undertakes  to  act  as  trustee  of  certain  property  al- 
though having  no  legal  right  so  to  do.  One  so  acting 
is  referred  to  as  a  trustee  de  son  tort,  and  equity  will 
regard  him  as  a  trustee  in  so  far  as  may  be  necessary 
to  protect  the  owner  of  the  property  from  loss  by  his 
acts.^** 

§  109.  Active  and  passive  trusts.  A  trust  which 
involves  some  active  duty  on  the  part  of  the  trustee, 
such  as  to  care  for  the  land,  to  pay  taxes,  to  collect  the 
income  therefrom,  to  make  a  sale,  mortgage,  or  convey- 
ance thereof,  is  known  as  an  ''active"  or  ''special'* 
trust,  in  contradistinction  to  one  whereby  the  trustee  is 
merely  the  depositary  of  the  legal  title,  with  no  duties 
except  to  make  a  conveyance  when  called  upon  by  the 
cestui  que  trust,  and  to  defend  the  legal  title,  or  to 
allow  his  name  to  be  used  for  the  purpose;  such  a 
trust  being  termed  a  "simple,"  "passive,"  "bare," 
"naked,"  or  "dry"  trust.®^  A  trust  such  as  we  have 
described  above  under  the  names  "resulting"  and  "con- 
structive" trusts  cannot,  it  would  seem,  be  other  than  a 
passive  trust,  and  consequently  the  distinction  here  re- 
ferred to  may  be  considered  as  applicable  to  express 
trusts  alone. 

66.  1  Perry,  Trusts  §  245.  Tar-  force,  a  passive  or  simple  trust  in 
box  V.  Tarbox,  111  Me.  374,  39  Atl.  real  property  must  be  created  by 
194.  means    of  a    limitation    of    a    use 

67.  1  Perry,  Trusts,  c.  17;  upon  a  use,  since  otherwise  it  will 
Lewin,  Trusts,  Introduction,  and  not  be  a  passive  trust,  but  a  pas- 
chapter  2;  2  Pomeroy,  Eq.  Jur.  §  sive  use,  and  as  such  be  executed 
991  et  seq.  by  the  statute.    See  ante,  §  99. 

Where  the  Statute  of  Uses  is  in 
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Passive  or  simple  trusts  are  not  common  in  this 
eonntry,  and  in  some  states  it  is  provided  by  statute 
that  the  legal  title  shall  vest  in  the  cestui  que  trust .^^ 
In  New  York,  and  other  states  adoptino;  its  legislative 
policy  in  this  regard,  no  passive  trust  in  land  can  be 
created,  and  active  trusts  are  allowed  only  for  the 
following  purposes  :^^  (1)  To  sell  real  property  for  the 
benefit  of  creditors;  (2)  to  sell,  mortgage,  or  lease  real 
property  for  the  benetit  of  annuitants  or  other  legatees, 
or  for  the  purpose  of  satisfying  any  charge  thereon; 
(3)  to  receive  the  rents  and  profits  of  real  property, 
and  apply  them  to  the  use  of  any  persou  during  the  life 
of  that  person,  or  for  any  shorter  term;  (4)  to  re- 
ceive such  rents  and  profits  and  to  accumulate  them  for 
the  purposes  and  within  the  limits  prescribed  by  law; 
"for  religious,  educational,  charitable,  or  benevolent 
uses."  The  effect  of  such  prohibition  of  passive  trusts 
is  to  vest  the  legal  title  in  the  beneficiary  in  case  of  an 
attempt  to  create  such  a  trust,  and  so  its  effect  is  similar 
in  that  respect  to  that  of  the  Statute  of  Uses.'^*'  Cer- 
tain classes  of  attempted  trusts  that  are  invalid  as 
trusts  because  not  of  a  kind  specified  in  the  statute  are, 
however,  by  express  provision  of  the  statute,  upheld  as 
"powers  in  trust"  or  ''charges"  on  land. 

§  110.  Executed  and  executory  trusts.  Express 
trusts  are  sometimes  classified  as  "executed"  and 
''executory"  trusts.  Executed  trusts  are  those  which 
have  been  explicitly  and  fully  declared,  the  trustee 
thereunder  having  merely  to  carry  out  the  duties  im- 
posed on  him  by  the  instrument  declaring  the  trust; 
while  an  executory  trust  is  one  the  general  outline 
only  of  which   is   stated,   the   actual   limitations    of  the 

68.  See  2  Pomeroy,  Eq.  Jur.  §§      1701-1703;    1    Reeves,    Real    Prop. 
1003,  1004;  1  Dembitz,  Land  Titles,      493  et  seq. 

§  20.  70.     Chaplin,  Express  Trusts,   § 

69.  Chaplin,  Express  Trusts,  c.      518;    2  Pomeroy,  Eq.  Jur.   §   1004. 
7;    1    Stimson's   Am.    St.    Law,   §§ 
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equitable  interest  to  be  created  being  left  to  the  trustee, 
or  to  the  court,  to  be  determined  according  to  the  ap- 
parent intention  of  the  creator  of  the  trust.'^^  Execu- 
tory trusts  are  much  less  usual  in  this  country  than  in 
England,  but  they  are  not  unknown  here.  They  are  of 
most  frequent  occurrence  in  the  case  of  articles  of 
agreement  made  upon  the  occasion  of  a  marriage,  and 
in  the  case  of  trusts  declared  by  will.  In  such  cases, 
the  property  may  be  given  to  trustees  with  directions  of 
the  most  general  character  as  to  the  disposition  of  the 
property,  as  that  they  shall  settle  it  "in  strict  settle- 
ment," or  that  it  shall  be  "entailed,''  or  that  they  shall 
make  such  a  settlement  of  the  property  as  will  best  in- 
sure its  continuance  to  a  certain  person  and  his  children, 
or  they  are  directed  to  settle  the  property  ujion  two 
persons  named,  and  their  issue,  in  the  event  of  their 
marriage.'^^ 

In  the  case  of  an  executory  trust  created  by 
marriage  articles,  it  has  frequently  been  decided  that 
tlie  purpose  and  object  of  such  articles   are  to  be  con- 

71.     1    Perry,   Trusts,    §    359;    2  used  to  distinguish  trusts  the  dec- 

Pomeroy,    Eq.    Jur.    §    1000;    Glen-  laration  of  which  is  complete,  and 

orchy  v.  BosviHe,  cas.  temp.  Tal-  which  are  therefore  valid  without 

hot,  3,  1  Whits  &  T.  Lead.  Cas.  Eq.  any     consideration,     from     those 

t,  and  notes;    Egerton   v.   Brov/n-  which  are  not  completely  declared, 

low,   4   H.   L.   Cas.   210;    Neves   v.  and    which    are    therefore    invalid 

Scott,  9  How.    (U.  S.)    196;    Nicoll  if   not   supported   hy   a  considera- 

V.  Ogden,  29  111.  323,  81  Am.  Dec.  tion.  See  Pa:lfield  v.  Padfield,  72  111. 

311;  Gushing  v.  Blake,  30  W.  J.  Eq.  322;   Gaylord  v.  City  of  Lafayette, 

089;    Dennison  v.  Goehring,  7  Pa.  115   Ind.   429,  17   N.  E.   899.   Such 

St.  175,  47  Am.  Dec.  505.  use   of  the  terms   seems   unneces- 

The    term    "executed,"    used    in  sary,  and  is  almost  sure  to  produce 

connection  with  a  trust,  must  be  confusion. 

carefully  distinguished  from  the  72.  Executory  trusts  "are  often 
r^ame  word  I'sed  in  connection  with  expressed  in  compendious  terras 
a  use,  to  describe  the  effect  of  the  by  way  of  instructions  for  the 
Statute  of  Uses.  A  use  not  executed  limitations  directed  to  be  made, 
by  the  statute  may  be,  and  gener-  without  setting  out  the  limitations 
Filly  is,  an  executed  trust.  at  length,  as  by  directing  or  agree- 
In  some  cases,  the  expressions  ing  that  property  shall  be  settled 
"executed"    and    "executory"    are  'in  strict  settlement,'  'entailed,'  set- 
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sidcred  as  raising  a  presumption  that  a  ]n-ovision  for 
the  issue  of  the  marriage  is  intended,  which  neither  of 
the  parents  shall  be  in  a  position  to  defeat,  and  the 
lansnage  of  the  articles  will  be  construed  accordingly 
in  framing  the  limitations  of  the  estates  to  be  created 
thereunder,  while  in  the  case  of  an  executory  trust 
created  by  a  v/ill  no  such  presumption  of  intent  arises."^ 
The  chief  practical  distinction  between  executory 
and  executed  trusts  lies  in  the  fact  that  in  the  case  of 
the  former  the  intention  of  the  creator  of  the  trust  will 
be  sought  for  and  carried  out,  and  technical  words 
which  may  be  used  in  the  declaration  of  trust  will  not 
be  taken  in  their  technical  legal  sense  unless  this  will 
accord  with  such  intention ;  while,  on  the  other  hand,  in 
the  case  of  an  executed  trust,  such  words  will  be  given 
the  same  effect  as  if  they  occurred  in  connection  with 
the  creation  of  a  legal  estate,  irrespective  of  the  ques- 
tion of  intention.'^  The  chief  occasion  for  the  ai)i)lica- 
tion  of  this  distinction  has  been  in  connection  with  the 
Rule  in  Shelley's  Case,  hereafter  discussed,''^'  which  has 
been  held  to  be  strictly  applicable  to  executed,  but  not 
to  executory,  trusts.'^^ 

§  111.  Duties  and  powers  of  trustees.  The  duties 
of  a  trustee,  if  the  trust  is  passive,  are,  as  stated 
above,  merely  to  transfer  the  legal  title  as  directed  by 

tied  'with  usual  or  proper  powers,'  Wright   v.   Pearson,   1   Eden,   119; 

or   the   like;    in    which    cases   the  Merrill  v.  Preston,  135  Mass.  451; 

construction    consists    in    develop-  Mullany  v.   Mullany,   4   N.   J.   Eq. 

ing    the    limitations    involved    in  16,   31    Am.    Dec.    238,   Gushing   v. 

such  expressions  in  the  form  best  Elake,   30  N.  J.  Eq.  689. 

suited  to  carry  out  the  ganeral  in-  75.     See  post,  §§  148-155. 

tention  of  the  trust."  Leake,  Prop.  70.     4    Kent.    Comm.    218;    1 

in  Land,  245.  Perry,    Trusts,    §    359;    Austen   v. 

73.  1  perry.  Trusts,  §  360;  Glen-  Taylor,  1  Eden,  367;  Nicoll  v. 
orchy  v.  Bosville,  1  White  &  T.  Odgen,  29  111.  323,  81  Am.  Dec. 
Lead.  Gas.  Eq.  47;  Blackburn  v.  ,',11;  Edmonson  v.  Dyson.  2  Kelly 
Stables,  2  Ves.  &  B.  369;  Gushing  (Ala.)  307;  Loving  v.  Hunter,  8 
V.  Blake,  30,  N.  .1.  Eq.  689.  Yerg.  (Tenn.)  4;  Tallman  v.  Wood 

74.  1     Perry,     Trusts,     §    357;  26  Weni.  (N.  Y.)  89- 
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the  cestui  que  trust,  and  to  defend  it  or  allow  the  use 
of  his  name  for  its  defense.  The  cestui  que  trust  is 
entitled  to  the  possession  and  to  the  absolute  control.^"^ 
In  the  case  of  an  active  trust,  the  trustee  has  various 
powers  in  the  conduct  of  the  trust,  either  expressly 
given  to  him,  or  implied  from  the  nature  of  the  duties 
imposed  on  him.  Thus,  a  trustee  may  generally  make 
necessary  repairs,  and  may  make  leases  for  reasonable 
periods.  He  may  likewise  be  given,  either  in  express 
language  or  by  implication,  the  power  to  sell  land,  and 
frequently  there  are  express  directions  to  this  effect, 
as  there  may  be  to  invest  trust  money  in  land.^^  If 
the  trust  involves  active  duties  on  the  part  of  the  trusee, 
the  question  of  the  right  of  the  cestui  que  trust  to  the 
possession  of  the  property  is  determined  primarily  by 
the  intention  of  the  creator  of  the  trust,  as  shown  by  its 
terms  and  purposes,  or  the  nature  of  the  subject-matter; 
but  the  court  may  also  consider,  in  this  connection,  the 
possibility  of  loss  to  others  interested  by  giving  posses- 
sion to  one  of  the  beneficiaries.'^^  While  the  trustee  is 
bound  to  account  to  the  cestui  que  trust  for  the  net 
proceeds  of  the  property,  he  may  deduct  therefrom  the 
expenses  necessarily  involved  in  the  maintenance  and 
protection  of  the  trust  property,  and  in  the  execution 
of  the  trust. ^° 

The  trustee  is  bound  to  exercise  the  same  care  in 
the  management  of  the  trust  property  as  a  man  of 
ordinary  prudence  may  be  expected  to  show  in  the  care 

77.  1  Perry,  Trusts,  §  520,  Trusts,  §  329;  Tidd  v.  Lister,  5 
Campbell  v.  Prestons,  22  Grat.  Madd.  429;  Young  '^  Miles,  10  B. 
(Va.)  396;  Wade  v.  Powell,  20  Ga.  Men.  (Ky.)  287;  Cooper  v.  Cooper, 
645.  36    N.    J.    Eq.    121;    Wickham    v. 

78.  Lewin,  Trusts,  cc.  23,  24;  Berry,  55  Pa.  St.  70;  Cox  v.  Wil- 
2  Perry,  Trusts,  cc.  16,  25.  A  trus-  liams,  5  Jones,  Eq.  (N.  C.)  150. 
tee's  powers  of  sale  and  of  leasing  80.  1  Perry,  Trusts,  §§  910-913; 
are  hereafter  considered  in  con-  Flint,  Trusts,  §§  338,  339;  King  v. 
nection  with  the  general  subject  Cushman,  41  111.  31,  89  Am.  Dec. 
of  "powers."     See  post,  c.   10.  3G6;    Perkins'  Appeal,  108  Pa.  St. 

79.  Lewin,  Trusts,  868;  1  Perry,  314,    56    Am.   Rep.   208. 
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of  his  own  property,  and  he  is  liable  to  the  cestui  que 
trust  for  any  losses  caused  by  his  failure  to  exercise 
such  care.*^ 

In  the  case  of  joint  trustees,  one  is  not  lial)le  for  the 
default  or  negligence  of  a  co-trustee,  unless  by  his 
negligence  or  connivance  he  contributed  tliei'eto.^^ 

§  112.  Compensation  of  trustee.  In  England,  a 
trustee  is  denied  compensation  for  liis  time  and  services 
except  in  certain  s] fecial  cases,  but  a  diiferent  rule 
prevails  in  most  of  the  states  of  this  country,  quite 
frequently  by  statutory  provision,  and  he  is  allowed 
<^orapensation,  the  amount  of  which  is  determined  in 
different  ways  in  diiferent  jurisdictions,  it  being  some- 
times a  fixed  percentage  on  the  amount  of  the  trust 
property  or  the  proceeds  thereof,  and  sometimes  it  is 
adjusted  on  equitable  principles  with  reference  to  the 
amount  of  labor  and  time  consumed,  or  the  profits 
resulting  from  the  trustee's  services.'*" 

Apart  from  the  compensation  allowed  him,  as  just 
stated,  for  his  time  and  services,  a  trustee  is  not  allowed 
to  make  any  profit  from  the  trust,  and  accordingly,  if 
he  uses  the  trust  property  to  further  any  purpose  of 
his  own,  he  is  not  only  liable  for  any  resulting  losses, 
but  must  also  account  to  the  cestui  que  trust  for  any 
profits  which  may  accrue  from  such  use   of  the  prop- 

81.  1  Perry,  Trusts,  §§  441,  843,  Cal.  407,  52  Pac.  822;  CoUnirn  v. 
845;  Barney  v.  Saunders,  16  How.  Grant,  16  Dist.  Col.  App.  117: 
(U.  S.)  533;  Campbell  v.  Miller,  Stowe  v.  Bowen,  99  Mass.  194; 
38  Ga.  304,  95  Am.  Dec.  389;  State  Bruen  v.  Gillet,  115  N.  Y.  10,  12 
V.  Meagher,  44  Mo.  356,  100  Am.  Am.  St.  Rep.  764;  Jones'  Appeal, 
Dec.  298;  Litchfield  v.  White,  7  8  Watts  &  S.  (Pa.)  143,  42  Am. 
N.  Y.  438,  57  Am.  Dec.  534;  Jones'  Dec.  282;  Fesmire's  Estate,  134  Pa. 
Appeal,  8  Watts  &  S.  (Pa.)  143,  St.  67,  19  Am.  St.  Rep.  676;  Deade- 
42  Am.  Dec.  282;  Hutchinson  v.  rick  v.  Cantrell,  10  Yerg.  (Tenn.) 
Lord,  1  Wis.  286,  60  Am.  Dec.  381.  26;',,  31  Am.  Dec.  282. 

82.  Townley  v.  Sherborne,  2  83.  1  Perry,  Trusts,  c.  31;  note 
White  &  T.  Lead.  Cas.  Eg..  1738,  to  Gibson's  Case,  17  Am.  Dec.  257 
and  notes;  1  Perry,  Trusts,  §§  415-  (1   Bland,  Ch.   [Md.]    138). 

419;    Bermingham   v.   Wilcox,   120 
R.  P.— 27 
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erty.  That  is,  any  profit  or  benefit  wliich  he  may  make 
from  the  trust  property  he  holds  subject  to  the  same 
trust. ^'^  An  illustration  of  this  doctrine,  not  infre- 
quently referred  to,  is  presented  by  the  case  of  a  trustee 
of  a  renewable  leasehold  who  takes  a  renewal  in  his 
own  name,  he  being  compelled  to  hold  it  subject  to  the 
same  trust  as  the  former  lease.^**^  A  trust  so  impressed 
upon  property  acquired  by  the  trustee  by  reason  of 
his  control  of  the  original  trust  res  is  not  infrequently 
referred  to  as  a  constructive  trust,^"  but  it  would  appear 
to  be  quite  as  satisfactory,  if  not  m.ore  so,  to  regard  it 
as  an  express  trust  to  the  same  extent  as  the  trust 
originally  imposed  on  the  res  from  which  it  is  derived. 
For  instance,  if  one  who  holds  a  leasehold  under  an 
express  trust  effects  a  renewal  thereof  in  his  own 
name,  the  new  lease  may  well  be  regarded  as  merely 
an  accretion  to  the  original  trust  res,  and  for  that 
reason  subject  to  the  same  express  trust. 

§  113.  Transfer  of  equitable  interest.  The  cestui 
que  trust  may  in  most  jurisdictions,  transfer  his  equi- 
table interest,'*'^  except  in  so  far  as  his  jjower  in  this 
respect  may  be  restrained  by  the  purpose  of  the  trust 
or   valid  stipulations    against   alienation  in    the    instru- 

84.  1  Perry,  Trusts,  §§  427,  429,  87.  1  Perry,  Trusts,  §  386; 
432,  454,  538;  notes  to  Keech  v.  Lewis  v.  Hawkins,  23  Wall.  (U. 
Sandford,  1  White  &  T.  LsaJ.  Cas.  S.)  119,  23  L.  Ed.  113;  Riordan  v. 
Eq.  48;  Miller  v.  Davidson,  8  111.  Schliclier,  146  Ala.  615,  41  So.  842; 
518,  44  Am.  Dec.  715;  Green  v.  Honnett  v.  Williams,  66  Ark.  148, 
Winter,  1  Johns.  Ch.  (N.  Y.)  27,  49  S.  W.  495;  Security,  Trust  & 
7  Am.  Dec.  475;  Chorpenning's  Safe  Dep.  Co.  v.  Martin,  10  Del. 
Appeal,  32  Pa.  St.  315,  72  Am.  Dec.  Ch.  330,  92  Atl.  245;  McFall  V. 
789;  Myers  v.  Myers,  2  McCord,  Kirkpatrick,  236  Til.  281,  86  N.  E. 
Eq.  (S.  C.)  214,  16  Am.  Dec.  648.  139;  Sinclair  v.  Gunzenhauser,  179 

85.  Keech  v.  Sandford,  Sel.  Ch.  ind.  78,  98  N.  E.  37,  100  N.  E.  376; 
Cas.  61;  Finnegan  V.  McGuffog,  203  Benley  v.  Curtis,  92  Ky.  505,  18 
N.  Y.  342,  96  N.  E.  1015.  S.   W.   357;    Houghton  v.   Tiffany, 

86.  Lewin,  Trusts  (12th  Ed.)  116  Md.  655,  82  Atl.  831;  Boston 
201  et  seq.,  1  Perry  Trusts.  §§  196,  Safe  Deposit  &  Trust  Co.  v.  Luke 
197.  220  Mass.  484,  10  N.  E.  4;  Dibrell 
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mont  creating  tlie  trust. ''''  In  Now  York  and  a  fow 
othoi-  states  there  are  statutoi'v  provisions  precluding 
an  asigiiment  of  his  interest  by  the  beneficiary  under 
certain  classes  of  trusts,  and  providing  for  the  termi- 
nation of  the  trust  upon  such  assignment.^'* 

The  cestui  que  trust  may  devise  his  interest,  with 
the  formalities  required  by  statute  in  making  a  will,""* 
and  on  his  death  intestate  it  passes  to  his  heirs  in  the 
same  course  of  descent  as  a  legal  estate."" 

§  114.  Transfer  of  legal  estate.  The  trustee  may 
convey  the  legal  title  to  a  third  |)erson,  even  though 
this  involves  a  breach  of  trust  on  his  part,  since  he  is, 
in  the  view,  at  least,  of  courts  of  law,  the  owner  of  the 
property.^'  The  rights  of  the  cestui  que  trust  are,  how- 
ever, as  a  general  rule,  entirely  unaffected  by  any 
changes  in  the  legal  title,  whether  by  descent,  devise,  or 
conveyance,  and  persons  claiming  under  the  trustee, 
except  those  to  whom  he  conveys  the  land  in  the  course 
of  the  execution  of  the  trust,  will  take  its  subject  to  the 
trust.  An  exception  to  this  rule  exists,  however,  in  favor 
of  one  who  pays  a  valuable  consideration  for  the  prop- 
erty without  notice  of  the  trust,  and  he  acquires  the 
property  discharged  therefrom,'^^  as  does  one  who,  with 

V.  Carlisle,  51  Miss.  785;  Brooks  v.  Ohio,  145;    Nicholson  v.  Halsey,  1 

Davis,    82    N.    J.   Eq.    118,   88   Atl.  Johns.  Ch.  (N.  Y.)  417. 
178;    Cheyney    v.    Geary,    194    Pa.  91.     Lewin,    Trusts     (12th    Ed.) 

427,  45  Atl.  369;  Henson  v.  Wright,  251;   1  Perry,  Trusts,  §  321;  Bank 

88    Tenn.    501,    12    S.    W.    1035;  of    United    States    v.    Benning.    4 

Managan   v.    Shea,    158    Wis.    619,  Cranch,    C.    C.    81,    Fed.    Cas.    No. 

149  N.  W.  378.  008;    Robinson  v.  Pierce.  118  Ala. 

88.  The  validity  of  such  stipu-  273,  45  L.  R.  A.  66.  72  Am.  St. 
lations  is  elsewhere  considered.  Rep.  160,  24  So.  984;  Prather  v. 
Post   §   592(f).  McDowell,  8  Bush  (Ky.)  46;  Daw- 

89.  1  Stimson's  Am.  St.  Law,  §  son  v.  Hayden,  67  111.  52;  Taft  v. 
1720;  Chaplin,  Express  Trusts,  c.  9  Decker,    182   Mass.    106,    65    N.    E. 

89a.     1  .larnuin.  Wills,  48.  50.  507;    Lindley  v.  O'Reilly,  50  N.  .1. 

90.  Lewin,  Trusts,  lOCl;  Pier-  L  636,  1  L.  R.  A.  79,  7  Am.  St.  Rep. 
son  V.  Armstrong,  1  Iowa.  282,  63      802.  15  Atl.  379. 

Am.  Dec.  440;  Avery  v.  Dufrees,  9         92.     1  Perry,  Trusts,  §§  217-223; 
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notice  of  the  trust,  purcliasos  the  ]iroperty  from  an 
innocent  purchaser  for  value,  unU^ss  he  be  the  trustee 
who  committed  the  breach  of  trust. ^"^  In  order  that  one 
be  abh'  to  claim  the  property  free  from  the  trust  as  a 
purchaser  for  value,  without  notice,  he  must  have  paid 
the  consideration  before  receiving:  notice  ;''*  but  even 
if  he  did  pay  the  consideration  before  notice,  he  will,  it 
seems,  take  subject  to  the  trust  if  he  received  notice 
thereof  before  the  execution  of  the  conveyance,  since 
he  might  have  refused  the  conveyance  and  demanded 
a  return  of  the  money.^^ 

In  the  case  of  a  sale  and  transfer  of  the  property 
by  the  trustee  in  the  course  of  the  execution  of  the  trust, 
a  rule  formerly  |)rovailed  tliat  the  ])urchaser  was  gener- 
ally bound  to  see  that  the  ])urchase  money  paid  by  him 
was  properly  applied  by  the  trustee.  The  rule  was 
never  regarded  with  favor  in  this  country,  and,  even 
when  not  expressly  abolished  by  statute,  may  be  re- 
garded at  the  present  day  as  practically  nonexistent; 
the  purchaser  being  so  liable  only  when  the  circum- 
stances w^ere  such  as  affect  him  with  notice  of  a  possible 
misapplication  by  the  trustee. ^^^* 

Transfer  by  death.    Ui)on  the  death  of  a  sole 


trustee  intestate,  the  legal  title  will,  in  the   absence  of 
a   statute  providing   otherwise,   pass   by   descent   to   his 

1  Ames,  Cas.  Trusts,  286;  Pomeroy  95.     1    Parry.    Trusts,    §    221;    1 

Eq.     Jur.    §§     730,    1048;     Lewin,  Ames.   Cas.   Trusts,  288;    Wigg  v. 

Trust,  1102.  ^Vigg,    1    Atk.    382.      See    post    ^ 

93.  1    Ames,    Cas.    Trusts,    286,  574(d). 

287;    1   Perry,   Trusts,    §    222.    See  95a.     2    Perry.    Trusts,    §§    790, 

post  §  575.  note,  791-808;  1  Ames,  Cas.  Trusts, 

94.  1  Perry,  Trusts.  §  221;  1  269;  EUiot  v.  Merryman,  1  White 
Ames,  Cas.  Trusts,  287;  TourviUe  &  T.  Lead.  Cas.  Eq.  109,  notes; 
V.  Naish,  3  P.  Wms.  307;  Wormley  Claiborne  v.  HoUand,  88  Va.  1046, 
V.  Wormley,  8  Wheat.  (U.  S.)  449;  14  S.  E.  915.  For  statutory  pro- 
Keys  V.  Test,  33  111.  316;  Blanch-  visions  relieving  the  purchaser  of 
ard  V.  Tyler,  12  Mich.  339;  Patten  liability,  see  1  Stimson's  Am.  St. 
V.  Moore,  32  N.  H.  382,  Law,  §  1723. 
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heir  or  heirs,"*'  usually  llie  common  hiw  lieir,  the  stat- 
utes abolishinp:  primogeniture  being  regarded  as  ap- 
plicable only  when  the  decedent  had  a  beneficial  in- 
terest.^' And,  in  the  absence  of  statute  to  the  con- 
trary, the  trustee  may  dispose  of  the  legal  estate  by 
devise."''  In  some  states  the  statute  provides  that,  on 
the  death  of  a  trustee,  the  ownership  of  the  property 
shall  vest  in  the  court,  whicli  shall  ai)point  new  trustees 
to  carry  on  the  trust. ^" 

Upon  the  death  of  one  of  two  or  more  joint  trustees, 
the  legal  estate  will,  in  most  jurisdictions,  vest  in  the 
survivor  or  survivors,  on  the  theory  that  the  trustees 
are  to  be  regarded  as  joint  tenants  rather  than  tenants 
in  common. "^'^ 

§  lis.     Appointment  and  substitution  of  trustees.  It 

is  a  well-settled  rule  that  equity  will  not  jiermit  a 
trust  to  fail  for  want  of  a  trustee,  and  consequently,  if 
a  trustee  is  not  named  in  the  declaration  of  trust,  or  the 
person  named  dies,  or  the  office  in  any  other  way  be- 
comes vacant,  the  court  "\vill  appoint  a  person  to  act  as 
trustee,  and,  if  necessary,  require  the  holder  of  the  legal 

96.  Lawrence  v.  Lawrence,  181  Y.)  537,  7  Am.  Dec.  403;  Heath  v. 
111.  248,  54  N.  E.  918;  GiU's  Heirs  Knapp,  4  Pa.  228;  Hughes  v. 
V.  Logan's  Heirs,  11  B.  Mon.  (Ky.)  Caldwell.  11  Leigh  (Va.)  342.  36 
231;  Richardson  v.  Woodbury,  43  Am.  Dec.  385.  As  to  when  the  legal 
Me.  106;  Harlowe  v.  Cowdrey,  109  estate  will  pass  by  general  words 
Mass.  183;  Ewing  v.  Shannahan,  of  devise  in  the  trustee's  will,  see 
113   Mo.   188;    Duffy   v.   Calvert,  6  1  Ames,  Cas.  Trusts,  316. 

GiU    (Md.)    487;    Wills  v.   Cooper,  99.     1  Perry,  Trusts,  §  341. 

25N.  J.  L,  137;  Watkins  v.  Specht,  99a.     1  Perry,  Trusts,  §   343;    1 

7  Coldw.  585.  Ames,   Cas.   Trusts,  346;    Peter  v. 

97.  Boston.etc,  Co.  V.  Condit,  19  Beverly,  10  Pet.  (U.  S.)  532,  9  L. 
N.  J.  Eq.  394;  Jenks  v.  Backhouse,  Ed.  522;  Parsons  v.  Boyd,  20  Ala. 
1  Binn.  (Pa.)  91;  Reynolds  v.  118;  Sanders  v.  Schnaelzle,  49 
Reynolds,  61  S.  C.  243,  39  S.  E.  391.  Cal.    59;    Colder    v.    Bressler,    105 

98.  Taylor  v.  Benham,  5  How.  111.  419;  Boyer  v.  Sims,  61  Kan. 
(U.  S.)  233,  270,  12  L.  Ed.  130;  593,  60  Pac.  309;  Osgood  v.  Frank- 
Richardson  V.  Woodbury.  43  Me.  lin  2  Johns.  Ch.  (N.  Y.)  1,  7  Am. 
206;  Gray  v.  Lynch,  8  Gill  (Md.);  Dec.  513. 

Jackson  v.  Delancy,  13  Johns.  (N. 
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title,  whether  a  former  trustee,  or  his  heir,  or  the  heir 
of  the  creator  of  the  trust,  to  convey  the  legal  title  to 
the  trustee  so  appointed.^  Not  infrequently  the  instru- 
ment creating  the  trust  provides  that  a  vacancy  in  the 
office  of  trustee  shall  be  filled  by  appointment  by  some 
individual  or  individuals,  as  when  the  surviving  trustee 
is  empowered  to  fill  a  vacancy  caused  by  death. 

One  named  as  trustee  in  an  express  declaration  of 
trust,  if  he  has  in  no  way  indicated  an  acceptance  of 
the  office,  may  refuse  to  acce])t  it,  and  such  disclaimer 
will  relate  back  and  prevent  the  vesting  in  him  of  the 
legal  title.^  The  effect  of  such  disclaimer  is  to  place 
the  parties  in  the  same  situation  as  if  he  had  not  been 
named  in  the  first  place,  and  consequently,  if  there  are 
other  trustees  who  do  not  disclaim,  they  may  act  as 
trustees  without  him,  while,  if  there  are  no  others 
named,  the  legal  title  will,  if  the  trust  was  created  by 
devise,  pass  to  the  heir  or  devisee  of  the  testator,  and 
the  court  will  appoint  a  trustee.^ 

If  one  who  receives  the  legal  title  as  heir  or  devisee 
of  the  previous  holder  thereof,  as  heretofore  explained,^ 
is  not  competent  to  act,  as  not  being  a  person  within 
the  scope  of  the  terms  of  the  declaration  of  trust,  or  is 
not  a  proper  person  for  the  office,  the  court  will  appoint 
a  trustee,  to  whom  the  legal  title  will  be  transferred.^ 
Likewise,  if  for  any  cause  the  interests  of  the  cestui  que 
trust  are  liable  to  suffer  by  a  continuance  in  office  of 
a  particular  trustee,  the  court  has  full  power  to  remove 
or  relieve  him  and  substitute  another  in  his  jjlace.^ 

1.  1  Perry,  Trusts,  §§  38,  45,  Benham,  5  How.  (U.  S.)  233,  273, 
240;  Lewin,  Trusts,  c.  28;  1  Ames,  12  L.  Ed.  130;  Wheeler's  Appeal. 
Cas.  Trusts,  230.  70  Conn.  511;  Williams  v.  Otey,  8 

2.  1  Perry,  Trusts,  §§  259,  268;  Humph.  (Tenn.)  563,  47  Am.  Dec. 
Robinson  v.  Pett,  3  P.  Wms.  251;  632. 

Burritt  v.  Silliman,  13  N.  Y.  93,  ^4  4.     Ante,  notes  97,  98. 

Am.  Dec.  532;  Beskman  v.  Bonsor,  5.     1  Perry,  Trusts,  §§  340,  341; 

23  N.  Y.  298,  80  Am.  Dec.  269.  In  re  Abbott's  Petition,  55  Me.  580. 

3.  1  Perry,  Trusts,  §  273;  1  6.  1  Perry,  Trusts,  §§  274-283; 
Ames,  Cas.  Trusts,  230;   Taylor  v.  1    Ames,    Cas.    Trusts,    223,    224; 
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A  trustee  appointed  by  the  court  is  not,  in  most 
jurisdictions,  vested  with  the  le,2:al  title  by  the  appoint- 
ment, but  the  previous  holder  of  sucli  title  must  make 
a  conveyance  thereof  to  iiini."  Tn  some  states,  however, 
the  statute  provides  that  the  api)ointment  shall  vest  the 
title  in  the  new  trustee,  and  occasionally  that  effect  is 
given  to  the  appointment  apart  from  statute. 

§  116.  Termination  of  the  trust. (a)  In  ac- 
cordance with  creator's  intention.  One  who  has  created 
a  trust  in  favor  of  another,  although  without  the  pay- 
ment of  any  consideration,  cannot  thereafter  revoke 
the  trust,  unless  a  power  of  revocation  was  expressly 
reserved.*  Those  cases  in  which  a  right  to  revoke  was 
recognized,  in  the  absence  of  such  an  express  power, 
are  cases  in  which  it  was  regarded  as  omitted  by  mis- 
take, or  the  transaction  was  tainted  with  fraud,  or  un- 


WiUiamson  v.  Suydam,  6  Wail. 
(U.  S.)  723,  738,  18  L.  Ed.  967; 
Bowditch  V.  Banuelos,  1  Gray 
(Mass.)  220;  Matter  of  Livingston, 
34  N.  Y.  555. 

7.  1  Am3s,  Cas.  Trusts,  219;  1 
Perry,  Trusts,  §  284.  See  Heart  v. 
Sansom,  110  U.  S.  151,  110  L.  Ed. 
101;  Yates  v.  Yates,  255  lU.  66,  99 
N.  E.  360;  Parkhill  v.  Doggett,  135 
Iowa,  113,  112  N.  W.  189;  WeHer 
V.  Kolb,  128  Md.  221,  97  Atl.  542; 
McCann  v.  Randall,  147  Mass.  81, 
9  Am.  St.  Rep.  666,  17  N.  E.  75; 
Burnley  v.  Stevenson,  24  Ohio  St. 
474;  Koehne  v.  Beattie,  — R.  I. — , 
90  Atl.  211;  McNish  v.  Guerard,  4 
Strobb  Eq.  (S.  C.)  66;  Woodbridge 
V.  Planter'  Bank,  1  Sneed  (Tenn.) 
297. 

8.  1  Ames,  Cas.  Trusts,  233; 
HeUman  v.  McWilliams,  70  Cal. 
449,  11  Pac.  659;  Massey  v. 
Huntington,  118  lU.  80,  7  N.  E. 
269;  Ewing  V.  Jones,  130  Ind.  247, 


15  L.  R.  A.  75,  29  N.  E.  1057;  In  re 
Podhajsky,  137  Iowa,  742,  115  N. 
W.  590;  Beard  v.  Beard,  173  Ky. 
131,  190  S.  W.  703;  Von  Bu-hwaldt 
v.  Schlens,  123  Md.  405,  91  Atl. 
466;  Thurston,  Petitioner,  154 
Mass.  596,  26  Am.  St.  Rep.  278,  29 
N.  E.  53;  Minot  v.  Tilton.  64  11. 
H.  371,  10  Atl.  682;  Sounerbye  v. 
Arden,  1  .lohns.  Ch.  (N.  Y.)  240; 
Wilson  v.  Anderson,  186  Pa.  531, 
44  L.  R.  A.  542,  40  Atl.  1096; 
Title  Guarantee  &  Trust  Co.  v. 
Haven,  21i  N.  Y.  468,  108  N.  E. 
819;  Monday  v.  Vanoe,  92  Tex. 
428,  49  S.  W.  516;  Sargent  v. 
Baldwin,  60  Vt.  17,  13  Atl.  854; 
Holmes  v.  Holmes,  65  Wash.  572, 
118  Pac.  733,  38  L.  R.  A.  (N.  S.) 
645,  Ann.  Cas.  1913  B.,  1021;  Nor 
can  the  trust  be  terminated  by  the 
concurrence  of  the  creator  of  the 
trust  and  the  trustee  without  the 
consent  of  the  cestui.  Henderson 
V.  Sherman,  47  Mich.  267    11  N.  E. 
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due  influence,  the  omission  of  such  an  express  power 
beina^  occasionally  referred  to  as  itself  a  circumstance 
tending  to  show  fraud  or  mistake.^ 

An  express  trust  will  come  to  an  end  so  soon  as 
the  time  arrives  at  which  the  creator  intended  it  should 
come  to  an  end/^  an  idea  which  is  otherwise  expressed 
by  the  statement  that  it  comes  to  an  end  when  the  pur- 
poses of  the  trust  are  accomplished.^'  So  if  a  trust  is 
intended  to  endure  only  during  one's  life,  whether  the 
life  of  the  cestui,^-  or  of  a  trustee/^  it  will  expire  on  his 
death,  and  if  intended  to  endure  only  so  long  as  the 
cestui  refrains  from  assigning  his  interest,  it  will  ter- 
minate upon  his  assignment  thereof.'^  Likewise  a  trust 
will,  it  seems,  come  to  an  end  when  the  .accomplish- 
ment of  the  purposes  thereof  becomes  impossible.'^ 


153;  Ewing  v.  Warner,  47  Minn. 
446,  50  N.  W.  603;  Nelson  v.  Rat- 
liff,  72  Miss.  656,  18  So.  487; 
Andrews  v.  Hobson,  23  Ala.  219. 

9.  See  Security,  Trust  &  Safe 
Dep.  Co.  V.  Farrady,  9  Del.  Ch. 
306;  Lawrence  v.  Lawrence,  181 
111.  248,  54  N.  E.  918;  Richards  v. 
Reeves,  149  Ind.  427,  49  N.  E.  348; 
Brannin  v.  Sherley,  91  Ky.  450,  16 
S.  W.  94;  Brown  v.  Mercantile 
Trust  &  Deposit  Co.  87  Md.  377, 
4  Atl.  256;  Butler  v.  Badger,  128 
Minn.  99,  150  N.  W.  233;  Garnsey 
V.  Mundy,  24  N.  J.  Eq.  243. 

10.  Waring  v.  Waring,  10  B, 
Mon.  (Ky.)  3;U;  Stone,  Petitioner, 
138  Mass.  47G;  Williams  v. 
Thacher,  186  Mass.  293,  71  N.  E. 
567;  Pilcher  v.  McHenry,  14  Lea 
(Tenn.)  77;  Newman  v.  Dotson, 
57  Tex.  117. 

11.  Kohtz  V.  Eldred,  208  111.  60, 
72,  69  N.  E.  900;  Thompson  v.  Bal- 
lard, 70  Md.  10,  16  Atl.  878; 
Donaldson  v.  Allen,  182  Mo.  626, 
81  S.  W.  1151;  Centenary  M.  E. 
Church  V.  Parker,  43  N.  J.  Eq.  3o7, 


12  Atl.  142;  see  Tilton  v.  David- 
son, 98  Me.  55,  56  Atl.  215;  Parker 
V.  Converse,  5  Gray  (Mass.)  336. 
It  has  been  held  that  it  may 
come  to  an  end  as  to  a  part  only 
of  the  property,  while  continuing 
as  to  that  partial  interest  as  to 
which  th9  purpose  of  the  trust  has 
not  been  accomplished,  Wayman 
v.  Follansbee,  253  111.  602.  98  N.  E. 
2L 

Hyde  v.  Wason,   131  Mass. 


12. 
450. 

13. 
Conn 


Security  T.  Co.  v.  Snow,  70 
288,    66    Am.    St.    Rep.    107, 

39  Atl.  153;  Hinckley  v.  Hinckley, 

79  Me.  320,  9   Atl.   897;    Baker  v. 

McAden,   118  N.  C.   740,   24   S.   E. 

531;    Gambrill   v.    Trippe,   75    Md. 

252,  15  L  R.  A.  235,  32  Am.  St.  Rep. 

388,  23  Atl.  461;    Finke  v.    Finke, 

37  S.  D.  46,  156  N.  W.  595. 

14.  Brillhart  v.  Mish,  99  Md. 
447,  58  Atl.  28;  compare  Young 
v.  Snow,  167  Mass.  287,  45  N.  E. 
686. 

15.  Donaldson  v.  Allen,  182  Mo, 
626,  81  S.  W.  1151. 
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A  trust  whirh  is  iutonrlcd  to  ondnre  only  during 
the  continuanro  of  an  oquitable  life  interest  in  a  crsfid 
named  will  come  to  an  end,  it  seems,  if  sufli  life  in- 
terest is  merged  in  the  remainder  thereon,'*^  as  it  will 
if  by  reason  of  a  partition  each  person  interested  ac- 
quires an  estate  in  fee  simple  in  possession/^ 

(b)    By  merger.    'I'he  aequisijion  by  one  person 


of  both  the  legal  estate  of  the  trustee,  and  the  beneficial 
interest  of  the  rrsfui  que  fvK.'^f,  has  in  some  cases  the 
effect  of  terminating  the  trust  by  reason  of  what  is 
referred  to  as  the  "merger"  of  the  equitable  in  the 
legal  title.  Just  when  such  merger,  with  the  resulting 
termination  of  the  trust,  will  occur,  is  however  a  matter 
as  to  which  the  cases  give  no  satisfactory  criterion. 

It  has  been  said  that  one  cannot  be  trustee  for 
himelf,^^  but  this  cannot  well  mean  that  one  is  incapable 
of  being  one  of  the  trustees  of  a  trust  of  which  he  is 
one  of  the  beneficiaries.  This  constantly  occurs,'*^  and 
to  apply  the  doctrine  of  mergei*  in  such  a  case  might.be 
attended  with  very  considerable  practical  difficulty,  as 
for  instance,   when   A   and   B  have   the   legal    title    and 

B,  C,  and  D  have  the  equitable  interest.  The  dictum 
referred  to  has,  however,  an  obvious  application  when 
one  has  the  legal  estate  in  fee  sim])le,  and  also  an 
equitable  estate  in  fee  simple,  with  no  outstanding  par- 
ticular estate  in  favor  of  another.  In  such  a  case  there  is 
no  person  to  assert  any  trust  oblisation,  and  that  merger 
occurs  has  been  several  times  decided."*^  A  like  view 
has  been  taken  when  there  were  two  or  more  trustees  who 
are   absolutely  identical    with    the    beneficiaries    in    fee 

16.  Thorn's  Ex'r  V.  Thom,  95  Va.  Douglas,   778;    Selby   v.   Austin,   3 
413,  28  S.  E.  583.  Ves.  Jr.  339;  In  re  Douglas  28  Ch. 

17.  Kennedy  v.  Blodgett,  19  S.  Div.    327;    Hopkinson    v.    Dumas, 

C.  591.  42    N.   H.   296;    Nicholson  v.   Hal- 

18.  Goodright  v.  V/slls,  2  Dougl.  sey,  1  Johns.  Ch.  (N.  Y.)  417;  Dan- 
778  per  Lord  Mansfield.  forth  v.  Oshkosh,  119   Wis.  262,  97 

19.  Ante,  §  104.  N.  W.  258. 

20.  Goodright      v.      Wells,      2 
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simple,  with  no  particular  estate  outstanding,^^  though 
it  would  seem  that  there  is  no  such  absolute  necessity  of 
merger  in  such  a  case,  since,  for  instance,  when  A  and 
B  hold  the  legal  title  and  also  the  beneficial  interest,  A 
might  be  regarded  as  under  a  trust  obligation  to  B,  and 
B  under  a  trust  obligation  to  A. 

In  referring  to  the  possibility  of  merger  of  the 
equitable  in  the  legal  interest,  it  is  not  infrequently  said 
that  this  occurs  only  when  the  interests  are  commen- 
surate.'^- These  statements  are  based  on  a  dictum  which 
occurs  in  a  decision,-'^  rendered  over  a  hundred  years 
ago,  by  which  the  court  refused  to  recognize  the  merger, 
in  the  legal  fee  simple,  of  an  equitable  remainder  in 
fee  simple  upon  an  equitable  fee  tail,  for  the  reason 
that  this  would  involve  a  hardship  on  the  tenant  in  fee 
tail  as  depriving  him  of  the  power  to  bar  the  equitable 
fee  simple  by  a  recovery.  In  that  case  the  court  ap- 
pears to  have  regarded  the  fact  that  there  was  an 
equitable  particular  estate  outstanding  in  another  as 
being  sufficient  to  prevent  the  equitable  and  legal  es- 
tates, though  both  in  fee  simple,  from  being  regarded  as 
"commensurate"  for  the  purpose  of  this  requirement. 
This  would  seem  to  indicate  some  ambiguity  as  to  the 
meaning  of  the  statement  that  the  estates  must  be  com- 
mensurate. Giving  to  the  expression  "commensurate" 
its  natural  meaning,  as  referring  to  the  similarity  of  the 
estates  as  being  both  in  fee  simple  or  both  for  life,  the 
requirement  has  been  applied  when  one  had  an  equit- 
able estate  for  his  life  and  at  the  same  time  a  legal  fee 

21,  /rt  re  Selous  (1901)  1  Ch.  Mass.,  528;  Bolles  v.  State  Trust 
922;  Coster  v.  Lorillard,  14  Wend.  Co.,  27  N.  J.  Eq.  308;  Nicholson 
(N.  Y.)  265,  380;  Greene  V.  Greene,  v.  Halsey,  1  Johns.  Ch.  (N.  Y.) 
125  N.  Y.  506,  21  Am.  St.  Rep.  743,  417;  Lewin,  Trusts  (12th  Ed.)  12; 
26  N.  E.  739.  But  see  Tilton  v.  Perry,  Trusts,  §§  13,  347. 
Davidson.  98  Me.  55,  56  Atl.  215;  23.  Philips  v.  Bridges,  3  Ves. 
Harris  v.  Harris,  205  Pa.  460,  55  .Tr.,  120.  And  see  Robinson  v. 
Atl.  30.  Cuming,    Rep.    temp.  Talbot    164, 

22.  In  re  Selous    (1901)    1  Ch.  1    Atk.    473;    Merest   v.   James,    6 
922;    Donalds   v.    Plumb,   8    Conn.  Madd.    118. 

453;    Richardson   v.    Stodder,   100 
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simple  subject  to  a  legal  life  estate  for  his  own  life  in 
a  trustee  named. -^  But  whether  an  equitable  estate 
for  life  will  always  eontiiuie  sudi  in  spite  of  the  ex- 
istence of  a  legal  fee  simple  in  the  same  person  would 
appear  to  be  oi)en  to  question.  There  are  in  one  or  two 
states  authorities  to  the  effect  that  if  one  holds  the  legal 
fee  simple  nominally  in  trust  for  himself  alone  during 
his  life,  and  after  "his  death  in  trust  for  another,  he 
has,  during  his  life,  a  legal  and  not  an  equitable  estate,-'' 
though  in  another  state  a  different  view  has  been  in- 
dicafed.26 

Occasionally  the  sole  legal  title  becomes  vested 
in  one  of  several  concurrent  beneficiaries,  as  when  A 
holds  the  legal  title  nominally  in  trust  for  himself  and 
B  during  their  lives.  It  would  be  generally  assumed 
that  in  such  a  case  A  is  trustee  for  himself  as  well  as 
for  B,-'  but  in  one  state  at  least  it  appears  to  be 
settled  that  A  has  a  legal  estate  in  an  undivided  half 
interest,  and  no  equitable  estate  whatsoever.-^ 

It  would  seem  on  the  whole  that  the  question 
whether  the  ecjuitable  interest  is  merged  in  the  legal 
title,  upon  their  coming  together,  should  be  settled  in 
each  case  with  reference  to  the  particular  circum- 
stances thereof,  merger  being  ordinarily  regarded  as 
taking  place  unless  the  resulting  extinguishment  of  the 
equitable  interest  would  operate  to  cause  injustice  or 
to  defeat  the  purpose  of  the  creator  of  the  trust.^^ 

24.  Richardson  v.  StodJer,  100  in  Shelley's  Case,  see  post,  §  153. 
Mass.  528.  27.     Ante  §  104.  notes  20,  21. 

25.  Wills  V.  Cooper,  25  N.  J.  28.  Wills  v.  Cooper,  25  N.  J.  L. 
L.  137;  Weeks  v.  Frankel,  197  N.  1^7;  Bolles  v.  State  Trust  Co..  27 
Y.  304,  90  N.  E.  969.  N.  J.  Eq.  308.     And  see  Mason  v. 

26.  Spengler  v.  Kuhn.  212  111.  IMason's  Excr's.,  2  Sandf.  Ch.  432. 
186,   72   N.   E.   214.     See   Losey   V.  477. 

Stanley,  147  N.  Y.  560,  42  N.  E.  8.  29.     To   this   effect,   see    Bowliu 

In    re    Stewart's    Estate,    253    Pa.  v.  Citizen's  Bank  &  Trust  Co.,  131 

277.  98  Atl.  569.  Ark.  97,  198  S.  W.  288;  Donalds  v. 

That    an    equitable    life    estate  Plumb,  8   Conn.    453;    Sherlock  v. 

does   not   merge    in   the   legal   fee  Thompson,  167  Iowa,  1,  148  N.  W. 

simple  for  the  purpose  of  the  Rule  1035;    Tilton  v.   Davidson,   98  Me 
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(c)    Effect  on  legal  title.     AVlien  a  beneficial 


interest  is  given  to  one  for  a  limited  time,  or  for  a 
limited  purpose,  and  the  time  expires  or  the  purpose  is 
exhausted,  the  question  as  to  who  has  the  beneficial  en- 
joyment thereafter  is  a  question  of  the  construction  of 
the  instrument.  For  instance,  after  the  expiration  of 
an  equitable  life  interest  in  favor  of  A,  there  may  be 
a  beneficial  interest  expressly  vested  in  A's  children, 
or  in  B,  or  in  the  person  who,  during;  A's  life,  held 
the  legal  title  to  the  land.  There  may,  indeed,  be  a 
gift  to  A  and  his  heirs  in  trust  for  B  and  his  heirs,  with 
a  limitation  over  in  favor  of  B  of  a  legal  estate  in  fee 
simple,  to  commence  on  an  event  named,  that  is,  an  equi- 
table estate  in  fee  simple  may  be  subject  to  be  divested 
by  a  legal  estate  in  fee  simple  in  the  same  person.^® 
If  there  is  no  language  in  the  instrument  to  determine 
the  person  beneficially  entitled  after  the  death  of  A, 
there  is  a  resulting  trust  in  favor  of  the  grantor  or  the 
testator's  heirs,  or  perhaps  a  legal  estate  in  reversion.^^ 
The  person  being  ascertained  who  has  the  right  of 
beneficial  enjoyment  after  the  expiration  of  the  limited 
equitable  interest  first  expressly  created,  the  question 
then  arises  whether  such  person  has  merely  the  benefi- 
cial interest,  with  the  legal  title  outstanding  in  the 
original  trustee  or  his  successor  in  office,  or  whether 
such  person  has  the  legal  title  together  with  the  benefi- 
cial ownership,  in  other  words,  whether  the  trust  is  to 
be  regarded  as  having  come  to  an  end.  In  this  country 
at  least  the  courts  tend  to  regard  the  trust  as  coming 
to  an  end  at  the  earliest  possible  time,  and  the  legal 
title  as  thereafter  vested  in  the  person  who  has  the 
beneficial  ownership.     For  instance,  if  land  is  given  to 

55,  56  Atl.  215;  Simmons  v.  North-  v.    Steele,   232   Fed.   10,   146   C.   C. 

western  Trust  Co.,  136  Minn.  357,  A.  202;    1  Perry,  Trusts  §  347. 

162  N.  W.  450;  Asche  v.  Asche,  113  30.     Lemen  v.  McComaa,  63  Md. 

N.    Y.    232,    21    N.    E.    70.    In  re  153;    Richardson    v.    Stodder,    100 

Stewart's  Estate,   253   Pa.   277,   9S  Mass.  528. 

Atl.  569;  Highland  Park  Mfg.  Co.  31.     Ante  §  107  (b). 
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A,  sul),je('t  to  a  trust  in  favor  of  !>  for  life,  A 's  legal 
title,  and  tlie  trust  leased  thereon,  would  privia  facie  be 
regarded  as  teriniiiatiiig  on  Ij's  deatli,  this  view  being 
sometimes  in  terms  based  on  the  theory,  generally  recog- 
nized in  this  country,^-  that  the  estate  of  the  trustee 
is  of  such  extent  only  as  is  necessary  for  the  i)urposes 
of  the  trust,^"^  and  sometimes  on  the  theory  that  the 
Statute  of  Uses  intervenes  to  divest  tlie  legal  title  of 
the  trustee  so  soon  as  his  active  duties  come  to  an  end."** 
The  latter-  theory  is  obviously  applicable  only  when 
the  former  is  inapplicable,  that  is,  if  the  trustee's  estate 
is  created  only  to  endure  until  the  purposes  of  the  trust 
have  been  accomplished,  he  has  thereafter  no  estate  on 
which  the  statute  can  operate.  Occasionally  the  effec- 
tiveness of  the  statute  thus  to  divest  an  estate  which  has 
once  been  actually  vested  in  the  trustee,  merely  be- 
cause the  trustee  ceases  to  have  active  duties  to  per- 
form, ai)pears  to  be  denied."^ 

The  view,  above  referred  to,  that  the  legal  estate 
is  divested  out  of  the  trustee  so  soon  as  the  necessities 
of  the  trust  will  allow,  has  been  applied  in  the  case  of 

32.  Ante  §  106  (g).  405,  84  Atl.  554;  Morgan  v.  Moore, 

33.  Doe,  Lessee  of  Poor,  V.  Con-  3  Gray  (Mass.)  319;  Denison  v. 
sidlne,  6  Wall.  (U.  S.)  458,  l8  L.  Denison,  185  N.  Y.  4;{8,  443. 
Ed.  869;  Young  v.  Bradley,  101  78  N.  E.  162  (local  Statute); 
U.  S.  782;  Schaffer  v.  Lauretta,  Bacon's  Appeal,  5  Pa.  504;  Snel- 
57,  Ala.  14;  Noble  v.  Andrews,  ling  v.  Lamar,  32  S.  C.  72,  17  Am. 
37  Conn.  346;  Prey  v.  Allen,  9  St.  Rep.  835.  10  S.  E.  825;  Holder 
App.  D.  C.  400;  Numsen  v.  Lyon,  v.  Melvin,  106  S.  C.  245,  91  S.  E. 
87   Md.   31;    Coulter  v.   Robertson,  97;    1  Perry,  Trusts,  §  320. 

24    Miss.    278,    341,    57    Am.    Dec.  35.     McFall  v.  Kirkpatrick,  236 

168;   Nicoll  v.  Walworth,  4  Denio  111.   281,    86    N.   E.    139;    Dakln   v. 

(N.   Y.)    385;    Bacon's    Appeal,    57  Savage,    172    Mass.    2?,,    51    N.    E. 

Pa.  St.   504.  186;     Gadsden    v.    Cappedville.    3 

34.  Speed  v.  St.  Louis  M.  B.  Rich  L.  467.  And  this  appears 
T.  R.  Co.,  86  Fed.  235;  Gosson  v.  to  be  the  view  of  the  English 
Ladd,  77  Ala.  223;  Frey  v.  Allen,  courts.  Doe  d.  Shelley  v.  Edlin, 
9  App.  D.  C.  400;  Meacham  v.  4  Ad.  &  El.  582;  Doe  d.  Cadogan 
Steele,  93  111.  135;  Hooper  v.  Felg-  v.  Ewart,  7  Ad.  &  El.  636;  Doe  v. 
ner.  80  Md.  262,  30  Atl.  911;  Po-  Davies,  1  Q.  B.  430,  438;  Creaton 
tomac   Lodge    v.   Miller,    118    Md.  v.  Creaton,  3  Sm.  &  Gif.  386. 
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trusts  for  tlie  separate  use  of  a  married  woman,  the 
legal  title  being  considered  not  to  remain  outstanding 
after  the  cessation  of  the  purpose  of  the  trust  by  the 
death  either  of  the  woman  herself/^^  or  of  her  husband,^^ 
or  by  divorce.^^ 

(d)    Option  in  cestuis.     The  cestui  que  trnst, 


or  all  the  cestuis  que  trust,  if  more  than  one,  if  in  exis- 
tence and  under  no  personal  disability,  may  frequently 
call  on  the  trustee  for  a  conveyance  to  him  or  them  of 
the  legal  title,  and  obtain  a  decree  for  the  making  of 
such  a  conveyance,  the  effect  of  such  a  conveyance 
being  to  terminate  the  trust,  since  the  trustee,  no  longer 
having  control  of  the  property,  is  under  no  obligation 
to  the  cestui  in  regard  thereto.^"'  But  a  part  only  of 
several  cestuis  que  trust  cannot  usually  demand  a  con- 
veyance,^^ and  by  the  decisions  in  this  country,*^  though 


36.  Prey  v.  Allen,  9  App.  D. 
C.  400;  McNair  v.  Craig,  36  S.  C. 
100;  Numsen  v.  Lyon,  87  Md.  31; 
Moore  v.  Stinson,  144  Mass.  594; 
EUis  V.  Fisher,  3  Sneed  (Teun.) 
231,  65  Am.  Dec.  52. 

37.  Coughlin  v.  Seago,  5.3  Ga. 
250;  Roberts  v.  Moseley,  51  Mo. 
282;  Kuntzleman's  Trust  Estate, 
136  Pa.  St.  142,  20  Am.  St.  Rep. 
909;  Snelling  v.  Lamar.  32  S.  C. 
72,  17  Am.  St.  Rep.  835,  10  S.  E. 
825. 

38.  McNeer  v.  Patrick,  93  Neb. 
746,  142  N.  W.  283. 

39.  1  Perry,  Trusts  §  920;  1 
Ames,  Cas.  Trusts,  453;  Olsen  v. 
Youngerman,  136  Iowa,  404,  113 
N.  W.  938;  Thorne  v.  Tliorne,  125 
Md.  119,  93  Atl.  406;  Smith  v. 
Harrington,  4  Allen  (Mass.)  566; 
Sears  v.  Choate,  146  Mass.  395,  4 
Am.  St.  Rep.  320,  15  N.  E.  786; 
Rector  v.  Dalby,  98  Mo.  App.  189, 
71   S.  W.   1078;    Matthews  v.   Mc- 


Pherson,  65  N.  C.  189;  Culbert- 
son's  Appeal,  76  Pa.  145;  Night- 
ingale V.  Nightingale,  13  R.  I.  113; 
Armistead's  Ex'rs  v.  Hartt,  97 
Va.  316,  33  S.  E.  616. 

40.  1  Ames,  Cas.  Trusts,  452, 
453;  Goodson  v.  EUisson,  3  Russ. 
583.  Gray  v.  Union  Trust  Co.  of 
San  Francisco,  171  Cal.  637,  154 
Pac.  306;  Paine  v.  Forsaith,  86 
Me.  357,  30  Atl.  11;  Smith  v. 
Smith,  70  Mo.  App.  448;  In  re  Staf- 
ford's Estate,  250  Pa.  595,  102  Atl. 
222;  Carney  v.  Byron,  19  R.  L 
283,  35  Atl.  5;  Hayward  v.  Tacoma 
Savintrs  etc.  Co.,  88  Wash.  542,  153 
Pac.  352.  Biit  see  Inches  v.  Hill, 
106  Mass.  575. 

41.  Shelton  v.  King,  229  U.  S. 
90,  57  L.  Ed.  1086;  In  re  Estate  of 
Yates,  170  Cal.  254,  149  Pac.  555; 
Rhoads  V.  Rhoads,  43  111.  239; 
Wagner  v.  Wagner,  244  111.  101. 
18  Ann.  Cas.  490,  91  N.  E.  66; 
Blackburn  v.   Blackburn,   167  Ky. 
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not  in  Kno-laiul/'^  the  court  will  not  decree  siicli  a  con- 
veyance, or  a  termination  of  the  trust,  on  the  dcuiand 
of  the  cestuis,  if  the  termination  of  the  trust  wdl  ob- 
viously be  inconsistent  with  tlie  intention  of  the  creator 

of  the  trust.  ^  „     .       , 

An  intention  on  the  part  of  the  creator  of  the  trust, 
that  the  trust  shall  continue,  thus  usually  given  effect 
by  the  courts  of  this  country,  in  s])itc  of  the  desire  ot 
the  cestui  OY  rest)iis  to  terminate  it,  is  ordinarily,  i)er- 
haps  invariably,  based  on  the  assumption  that  this   is 
to   the   advantage   of   the   beneticiaries,    or   of   some    of 
them,    as   protecting   them   against  their    own    imi)rovi- 
dence  or  pecuniary  misfortunes.    Sue  h  protection  of  the 
beneficiaries  of  the  trust  is,  however,  attained  but   par- 
tiallv,  if  at  all,  by  a  restriction  upon  the  termination 
of   the   trust,  so  long   as   their   beneficial   interests   are 
subject  to  transfer,  since  in  that  way  the  trust  can  be 
terminated,  so   far   as   they  are   concerned.^:^      j^j   ^^j.^ier 
to  give  them  com]ilete  protection  a  restriction  on  ahena- 
tion    should   be    inserted,    in    such    states    as    recognize 


113.  180  S.  W.  48;  Gunn  v.  Brown, 
6;^  Md.  96;  Claflin  v.  Claflin,  149 
Mass.  19,  3  L.  R.  A.  370,  14  Am. 
St.  Rep.  393,  20  N.  E.  454;  Dunn 
V.  Dobson,  198  Mass.  142,  84  N. 
E.  327;  Ray  v.  KeUy,  82  Mi^s. 
597,  35  So.  165;  Easton  v.  Demut.h, 
179  Mo.  App.  722,  162  S.  W.  291; 
Zabriskie's  Ex'rs  v.  Wetmore,  26 
N.  J.  Eq.  18;  Story  v.  Palmer.  46 
N.  J.  Eq.  1.  18  Atl.  363;  Campbell 
V.  Clough,  71  N.  H.  181,  51  Atl. 
668,  (senible);  Cuthbert  v.  Chau- 
vet,  136  N.  Y.  326,  18  L.  R.  A.  745, 
32  N.  E.  1088;  Mstcalfe  v.  Union 
Trust  Co.,  87  N.  Y.  App.  Div.  144, 
84  N.  Y.  Supp.  183;  Hill  v.  Hill, 
(Okla.)  152  Pac.  1122;  Tn  re 
Kreb's  Estate.  184  Pa.  222,  39  Atl. 
66;  In  re  Henderson's  Estate,  258 


Pa.  510,  102  Atl.  217:  Hayward  v. 
Tacoma  Sav.  Bank.  88  Wash.  542, 
153  Pac.  352;  Carney  v.  Kain.  40 
W.  Va.  758,  23  S.  E.  650;  Cowie 
V.  Strohmeyer,  150  Wis.  401,  136 
N.  W.   956,  137  N.  W.  778. 

42.  Saunders  v.  Vantier,  4 
Beav.  115;  Wharton  v.  Mastermnn, 
App.  Cas.  (1895)  186;  and  r,ee 
Rector  v.  Dalby,  98  IMo.  App.  189. 
71  S.  W.  1078.  As  to  the  com- 
parative soundness  and  expedi- 
ency of  the  English  and  American 
views,  see  article  by  Professor 
Scott,  65  University  of  Pa.  Law 
Rev.  at  pp.   648.  649. 

43.  See  Stier  v.  Nashville 
Trust  Co.,  158  Fed.  601;  note  24 
Harv.  Law  Rev.  at  p.  224. 
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tJie  validity  of  such  a  restriction,''*  that  is,  the  trust 
should  assume  the  form  of  a  spendthrift  trust. 

Adopting  the  view  above  referred  to,  that  a  court 
of  equity  will  uot  re(|uire  the  trustee  to  convey  the 
le.a;d  title  to  the  cesfyis  if  this  would  defeat  the  in- 
tention of  the  creator  of  the  trust,  a  question  arises  as 
to  whether  there  is  any  restriction  as  to  the  time  dur- 
ijis:  which  such  intention  can  he  allowed  to  operate, 
whether,  for  instance,  if  the  terms  of  the  instrument 
creating-  a  trust  indicate  an  intention  that  the  trust  shall 
continue  through  a  period  of  three  hundred  years,  will 
the  court,  in  spite  of  the  desire  of  the  cestuis  to  ter- 
minate it,  allow  it  so  to  continue.  It  has  been  sug- 
gested*-^ that  the  courts  might  perhaps  adopt  as  a 
measure  of  the  possible  duration  of  a  trust  the  same 
measure  of  time  as  they  have  adopted  in  connection 
with  remoteness  of  vesting,  that  is,  a  life  or  lives  in 
being  and  twenty-one  years  thereafter.*^ 

In  spite  of  the  indisposition  of  the  courts  to  decree 
a  c(mveyance  of  the  legal  title  to  the  cestuis,  if  the  in- 
tention of  the  creator  of  the  trust  is  thereby  defeated, 
it  would  seem  that  if  the  trustee  chooses  to  make  a 
conveyance,  and  this  is  not  repudiated  by  the  cestuis, 
the  trust  must  come  to  an  end,  irrespective  of  the  in- 
tention of  its  creator,  there  being  no  person  in  a  position 
to  question  the  validity  of  the  conveyance,  or  to  assert 
any  continuing  obligation  u])on  the  trustee.*^  There 
are,  however,  occasionally  judicial  assertions  to  the 
contrary.*^ 

In  cases  in  which  the  circumstances  are  such  that 
it  would  be  the  trustee's  duty  to  convey  to  the  cestui 

44.  Post  §  592   (g)).  47.     1    Ames,    Cas.    Trusts,    458, 

45.  See    Winsor    v.    Mills,    lb7      citing  Lemen  v.  McComas,  63  Md. 
Mass.    362,    32    N.    E.    352;    In   re      153. 

Shallcross'  Estate,  200  Pa.  122,  49  48.     Wills  v.  Cooper,  25  N.  J.  L. 

Atl.    936;     Paine    v.    Forsaith,    86  137;     Rife    v.    Geyer,    59    Pa.    395 

Me.   357,   30   Atl.    11;    Gray,   Rule  (spendthrift  trust,  conveyance  in- 

against  Perpetuities,  §   121a.  valid). 

46.  Post  §  179. 
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qup  trust,  a  conveyance  or  surrender  of  the  legal  title 
to  the  cestm  que  trust  may,  in  order  to  support  a  just 
title,  be  presumed,  provided  there  is  some  evidence  to 
support  the  presumption.^"  The  jiractical  etfect  of  the 
presumption,  when  recognized,  has  been  to  support  a 
judgment  in  ejectment  in  favor  of  one  in  possession  of 
the  land,  although  lie  is  able  actually  to  show  merely 
an  equitable  title.  The  exact  limits  of  the  presumption 
appear  at  one  time  to  have  been  the  subject  of  frecpient 
discussion  and  litigation  in  P^ngland,''*'  but  it  has  lost 
its  importance,  as  equitable  defences  have  been  made 
available  in  ejectment.  Moreover,  as  before  stated,  the 
courts  tend  to  regard  the  legal  title  as  vested  in  the 
beneficiary,  after  the  purpose  of  the  trust  has  l)een 
effected,  without  the  necessity  of  an  actual  conveyance. ^^ 

§  117.  Charitable  trusts.  The  question  of  what 
constitutes  .a  "charity,"  as  the  word  is  used  in  the  law, 
has  usually  been  determined  with  reference  to  pro- 
visions of  St.  4;T  Eliz.  c.  4  (A.  D.  KiOl),  known  as  the 
"Statute  of  Charitable  Uses,"  which  in  terms  imposed 
on  the  court  of  chancery  the  duty  of  the  supervision  and 
enforcement  of  gifts  for  certain  purposes  therein 
named,  and  such  purposes  and  those  of  an  analogous 
character  are  considered  "charitable."  The  meaning 
which  the  word  has  thus  obtained  is  clearly  and  suc- 
cinctly given  by  a  high  authority  as  follows:  "A  charity, 
in  a  legal  sense,  may  be  defined  as  a  gift  to  be  apj>lied, 
consistently  with  existing  laws,  for  the  benefit  of  an 
indefinite  number  of  persons,  either  by  bringing  their 
hearts  under  the  influence  of  education  or  religion,  by 

49.     England  v.   Slade,  4  Term  Smith,  1  Sneed  (Tenn.)   304. 

R.    682;    French    v.    Edwards,    21  50.     See    Hill,    Trustees    (Amer. 

Wall.   (U.  S.)   147,  22  L.  Ed.  534;  Ed.)  253;     1  Perry,  Trusts,  §§  350- 

Doggett  V.  Hart,  5  Fla.  215,  58  Am.  356;  note  to  58  Am.  Dec.  464. 

Dec.  464;   Greenough  v.  Welles,  10  51.     Ante    §    116    (c)    notes   33, 

Cush.     (Mass.)     580;      Brown     v.  34. 
Combs,  29  N.  J.  L.  36;   Arkia  v. 

R.  P.— 28 
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relieving  their  bodies  from  disease,  suffering,  or  con- 
straint, by  assisting  them  to  establish  themselves  for 
life,  or  by  erecting  or  maintaining  public  buildings  or 
works,  or  otherwise  lessening  the  burdens  of  govern- 
ment. It  is  immaterial  whether  the  purpose  is  called 
'charitable'  in  the  gift  itself,  if  it  is  so  described  as  to 
show  that  it  is  charitable  in  its  nature."^- 

At  one  time  it  was  supposed  that,  apart  from  the 
Statute  of  Charitable  Uses,  courts  of  equity  had  no 
jurisdiction  over  charities.  But  this  view  is  now  recog- 
nized to  be  erroneous,  and  it  is  agreed  that,  even  before 
the  statute,  chancery  exercised  such  jurisdiction,  and, 
consequently  even  in  states  where  the  Statute  of  Chari- 
table Uses  has  not  been  adopted,  courts  of  equity  gen- 
erally have  power  to  enforce  charitable  trusts  upon 
equitable  principles  peculiar  to  such  trusts. ''^ 

From  the  very  nature  of  a  gift  for  charity,  the 
individuals  ultimately  to  receive  the  benefit  thereof 
cannot  be  ascertained  or  named  in  the  gift,*^^^'  and  con- 
sequently, if  the  beneficiaries  under  a  trust  are  definite 
persons,  it  cannot  be  regarded  as  a  charitable  trust. ■^'' 
On  the  other  hand,  even  though  no  definite  persons  are 

52.  Jackson  v.  PhiUips,  14  54-55.  2  Pomeroy,  Eq.  Jur.  §  1018; 
Allen  (Mass.)  539,  556,  par  Gray,  Russell  v.  Allen,  107  U.  S.  163,  27 
J.  L.  Ed.  397;    Fay  v.  How,  136  Cal. 

53.  Vldal  V.  Glrard's  Ex'rs,  2  599,  69  Pac.  423;  Ackerman  v. 
How.  (U.  S.)  127,  11  L.  Ed.  205;  Fichter,  179  Ind.  392,  46  L.  R.  A. 
Hinckley's  Estate,  58  Cal.  457;  (N.  S.)  221,  Ann.  Gas.  1915D,  101 
Hoeffer  v.  Clogan,  171  111.  462,  40  N.  E.  493;  Catron  v.  Scarritt  Col- 
L.  R.  A.  730,  63  Am.  St.  Rep.  241,  legiate  Institute.  264  Mo.  713,  175 
49  N.  E.  527;  Gass  v.  Wilhite,  2  S.  W.  571;  Johnson  v.  Bowen,  85 
Dana  (Ky.)  170,  26  Am.  Dec.  446;  N.  J.  Eq.  76,  95  Atl.  370;  Sowers 
Chambers  v.  City  of  St.  Louis,  v.  Cyrenius,  39  Ohio  St.  29,  48 
29  Mo.  543;  Urmey's  Ex'rs  v.  Am.  Rep.  418;  Peth  v.  Spear,  63 
Wooden,   1   Ohio   St.    160,    59   Am.  Wash.  291,  115  Pac.  164. 

Dec.   615;    Burr's   Ex'rs   v.   Smith,  56.     1  Perry,  Trusts,  §  710.    See, 

7  Vt.  241,  29  Dec.  154;  Protestant  however,    as    to    cases    in    which 

E.  E.  Soc.  V.  Churchman's  Rep.  80  there  is  an  element  of  deflniteness 

Va.  718;    Harrington  v.   Pier,   105  in  the  beneficiaries  of  the  charity, 

Wis.  485,  50  L.  R.  A.  307,  76  Am.  Gray,   Perpetuities,   Appendix  A. 
St.  Rep.  922,  82  N.  W.  345. 
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named  as  lioiiefioiaries,  and  tlic  ])iirpose.s  of  the  trust 
are  benevolent,  nevertheless  if  the  trust  is  not  neces- 
sarily to  be  exei'cised  for  the  benefit  of  the  community 
as  a  whole,  or  of  some  class  of  tlie  community,  consist- 
ing of  indefinite  persons,  the  trust  is  not  witliin  the 
protection  accorded  to  charitable  trusts,  and  is  con- 
sequently invalid,  with  a  few  possible  exceptions,  as 
having   no    definite   beneficiaries.^' 

Owing  to  the  fact  that,  in  the  case  of  a  charitable 
trust,  there  can  be  at  no  time  ascertained  individuals 
who  are  entitled  to  the  corpus  of  the  trust  fund,  or  who 
can  alien  the  beneficial  interest  in  the  property,  a 
charitable  trust  is  usually  indefinite  in  point  of  duration, 
and  in  effect  perpetual,  but  this  does  not  affect  its 
validity.^'* 

In  a  few  states  it  has  been  held  that  the  requirement 
of  certainty  in  the  beneficiary  or  beneficiaries  of  a  trust 
exists  in  the  case  of  a  trust  for  charitable  purposes  to 
the  same  extent  as  in  the  case  of  any  other  trust,  and 
that  consequently  a  trust  for  a  public  charity  is  invalid 
unless  an  existing  charitable  corporation,  or  association 
authorized  to  hold  property,  is  named  as  a  medium  for 
the  administration  of  the  charity  in  behalf  of  the  ulti- 
mate beneficiaries.^®    Occasionally  it  has  been  held  that, 

57.  Ante  §  105.  70  Am.  St.  Rep.  788,  53  Pac.  1015. 

58.  Goodman  v.  Borough  of  This  is  frequently  expressed  by 
Saltash,  7  App.  Cas.  633;  Russell  the  statement  that  charities  are 
V.  Allen,  107  U.  S.  163,  27  L.  Ed.  not  within  the  rule  aganist  per- 
397;  Johnson  v.  Holifield,  79  Ala.  petuities,  a  use  of  the  latter  phrase 
423,  58  Am.  Rep.  596;  Alden  v.  which  is  calculated  to  cause  con- 
st. Peters  Parish  in  City  of  Syca-  fusion.     See  post  §  179. 

more,  158  111.  631,  30  L.  R.  A.  232,  59.     Gambell   v.  Trippe,  75   Md. 

42  N.  E.  392;Troutman  v.  De  Bois-  252,   15   L.   R.  A.  235,   32  Am.   St. 

siere  Odd  Fellows'  Orphans'  Home  Rep.    388.    23    Atl.    461;    Trustees 

&  Industrial  School  Ass'n,  (Kan.)  for    First    Soc.    of   M.    E.    Church 

64   Pac.    33;    Mills  v.   Davison,   54  v.   Clark,   41    Mich.   730,   3    N.    W. 

N.  J.  Eq.  659,  35  L.  R.  A.  113,  55  207;    Little  v.  Willford,   31   Minn. 

Am.    St.    Rep.    594,    35   Atl.    1072;  173.    17    N.    W.    282;     Rhodes    v. 

Yard's    Appeal,    64    Pa.    St.     95;  Rhodes,   88   Tenn.    637,   13   S.    W. 

Staines   v.   Burton,   17   Utah,   i31,  590;  Fontaine  v.  Thompson,  80  Va, 
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while  a  charitable  trust  is  not  necessarily  invalid  for 
this  reason,  the  general  character  of  the  charity  must  be 
indicated  in  the  creation  of  the  trust,  and  that  if  the 
character  of  the  charity  is  to  be  determined  entirely  by 
the  trustee,  the  trust  is  void/'^  In  most  jurisdictions, 
however,  a  gift  for  charitable  purposes  is  perfectly 
valid,  however  indefinite  it  may  be  as  to  the  nature  of 
the  charity  and  the  ultimate  beneficiaries  thereof,  pro- 
vided only  a  trustee  or  other  person  is  designated,  with 
power  to  administer  the  charity,  or  to  select  the  medium 
or  mediums  for  its  administration.*^^  "^^ 

The  cy  pres  doctrine.     By  what  is  known  as 


the  cy  pres  doctrine,  which  is  adopted  in  quite  a  num- 
ber of  the  states  of  this  country,  if  the  general  nature 
of  the  charitable  purpose  is  pointed  out,  and  it  is  law- 
ful and  valid  at  the  time  of  the  testator's  death,  and 
no  intention  is  expressed  to  limit  it  to  a  particular  in- 
stitution or  mode  of  ap})lication,  and  the  scheme  of  the 

229,    56    Am.    Rep.    589.      For    a  Saunders,    121    Iowa   80,    100    Am. 

criticism  of  this  view,  see  article  St.  Rep.  310,  95  N.  W.  411;  Haines 

by    Professor    J.    B.    Ames    in    5  v.  Allen,  78  Ind.  100,  41  Am.  Rep. 

Harv.  Law  Rev.  at  p.  389.  555;    Welch    v.    Caldwell,    226    111. 

60.     Adye  V.  Smith,  44  Conn.  60;  488,    80    N.    E.    1014;    Franklin   v. 

Gerick's   Ex'r   v.    Gerick,    ir^8    Ky.  Hastings,  253  111.  46,  97  N.  E.  265; 

478,     165     S.    W.     695     (statute);  Klumpert    v.    Vrieland,    142    Iowa 

Schmucker  v.    Reel,    61    Mo.    592;  434,    121    N.    W.    34;    Trustees    of 

Johnson  V.  .Johnson,  92  Tenn.  559,  Washburn   College    v.    O'Hara,    75 

22   L.  R.  A.  179,  36  Am.  St.   Rep.  Kan.    700,    90    Pac.    234;     Moore's 

104,  23  S.  W.  114;    Harrington  v.  Heir's  v.  Moore's  Devisees.  4  Dana 

Pier,   105  Wis.  485,  503,   50   L.  R.  (Ky.)  354,  29  Am.  Dec.  417;  How- 

A.    307,   76   Am.    St.    Rep.   924,    82  ard  v.  American  Peace  Soc.  49  Me. 

N.  W.  345;   Kronshage  v.  Varrell,  288;  Minot  v.  Baker,  147  Mass.  348, 

120  Wis.  161;    97  N.  W.  928.  9  Am.  St.  Rep.  713,  17  N.  E.  839; 

61-62.     Woodruff      v.      Hundley,  In  re  Nilson's  Estate,  81  Neb.  809, 

147  Ala.  287,  39  So.  907;  McDonald  116  N.  W.  971;  Haynes  v.  Carr,  70 

V.  Shaw,  81  Ark.  235,  98  S.  W.  952;  N.  H.  463;  Dunn  v.   Morse,  109  Me. 

Pay  V.  Howe,  136  Cal.  599,  69  Pac.  254,  83  Atl.  795;  AHen  v.  Stevens, 

423;    Clayton   v.   Hallett,    ;'.0   Colo.  161  N.  Y.  122,  55  N.  E.  568 ;/«  re 

231,  59  L.  R.  A.  407;    97  Am.  St.  Murray's  Will.  141  N.  C.  588,  54  S. 

Rep.   117,  ;70   Pac.   42J;    Grant   v.  E.  435;  In  re  John's  Will,  30  Oreg. 
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testator  afterwards  becomes  illegal  from  a  change  in 
the  law,  or  becomes  impracticable  from  a  change  of 
circumstances,  the  fnnd,  having  once  vested  as  a  charity, 
will  be  applied  by  a  court  of  equity  in  a  way  as  near 
to  the  testator's  particular  intention  as  possible.^^  In 
those  states  where  this  doctrine  does  not  prevail,  the 
trust  will  in  such  case  fail,  and  the  fund  will  revert  to 
the  donor's  heirs  or  representatives."^ 


494,  36  L.  R.  A.  242,  47  Pac.  341, 
50  Pac.  226;  Kimberley's  Estate, 
249  Pa.  469,  95  Atl.  82;  Selleck  v. 
Thompson,  28  R.  I.  350;  Staines  v. 
Burton,  17  Utah,  331,  70  Am.  St. 
Rep.  788,  53  Pac.  1015;  Hays  v. 
Harris,  73  W.  Va.  17,  80  S.  E.  827, 
63.  Russell  v.  Allen.  107  U.  S. 
163,  27  L.  Ed.  397;  Tincher  v. 
Arnold,  147  Fed.  665,  77  C.  C.  A. 
649,  7  L.  R.  A.  N.  S.  471;  Hinck- 
ley's Estate,  58  Cal.  457;  Mason  v. 
Bloomington  Library  Ass'n  237  111. 
442,  86  N.  E.  1044;  Doyle  v.  Wha- 
len,  87  Me.  414,  31  L.  R.  A.  118,  32 
Atl.  1022;  .Jackson  v.  Phillips,  14 
Allen  (Mass.)  539,  580;  Ely  v. 
Att'y  Gen.,  202  Mass.  545.  89  N.  E. 
166;  Crow  ex  re.l.  Jones  v.  Clay 
County,  19S  Mo.  243,  95  S.  W.  369; 
Adams  Female  Academy  v.  Adams, 
65  N.  H.  225,  6  L.  R.  A.  785,  18  Atl. 
777,  23  Atl.  430;  Re  Stevens'  Es- 
tate, 200  Pa.  318,  49  Atl.  985;  Glad- 
ding V.  St.  Matthews  Church,  25 
R.  I.  628,  105  Am.  St.  Rep.  904,  65 
L.  R.  A.  225,  1  A.  &  E.  Am.  Cas.  537, 
57  Atl.  860.  So,  in  the  case  of  a 
trust  for  the  purpose  of  promoting 
a  sentiment  in  favor  of  slavery, 
and  aiding  fugitive  slaves,  the 
fund  was,  after  the  abolition  of 
slavery,  applied  to  the  education 
and  support  of  former  slaves.  Jack- 
son V.  Philips,  14  Allen  (Mass.) 
539.     And  In  the  case  of  a  trust 


for  establishing  beds  in  a  hospital 
for  insane  patients,  in  case 
arrangements  could  not  be  made 
with  the  hospital  management,  the 
fund  should,  it  was  said,  be  ap- 
plied in  aid  of  insane  persons  in 
some  other  way.  Hayden  v. 
Connecticut  Hospital,  64  Conn. 
320,  :!0  Atl.  50. 

In  the  case  of  a  charitable  gift 
to  a  nonexistent  corporation,  the 
formation  of  the  corporation  haa 
been  regarded  as  not  a  condition 
precedent  to  the  vesting  of  the 
gift,  so  that,  if  the  corporation  is 
not  formed  within  a  reasonable 
time  the  trust  will  be  made 
effective  in  some  other  way,  under 
the  doctrine  of  cy  pres.  Gray, 
Perpetuities,  §  608;  Inglis  v. 
Sailors'  Snug  Harbor,  3  Pet.  (U. 
S.)  99,  7  L.  Ed.  617;  Franklin  v. 
Hastings,  253  111.  46;  Ann.  Cas. 
1913A,  135,  97  N.  E.  265;  Swasey 
v.  American  Bible  Soc.  57  Me.  523; 
Codman  v.  Brigham,  187  Mass.  309, 
105  Am.  St.  Rep.  394.  72  N.  E. 
1008;  Mclntire  Poor  School  v. 
Zanesville  Canal  etc.  Co.  9  Ohio, 
203,  34  Am.  Dec.  436. 

64.  Tilden  v.  Green,  130  N.  Y. 
29,  14  L.  R.  A.  33,  27  Ain.  St.  Rep. 
487,  28  N.  E.  880;  Webster  v.  Mor- 
ris, 66  Wis,  366.  57  Am.  Rep!  278. 
28  N.  W.  353;  Mars  v.  Gibert,  93 
S.  C.  455,  77  S.  E;  13L 
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This  power  of  applying  the  property  to  a  proxi- 
mate purpose  has  always  been  exercised  in  England  by 
the  court  of  chancery  as  a  part  of  its  ordinary  equitable 
jurisdiction,  and  as  such  it  has  been  exercised  in  those 
states  in  this  country  where  the  doctrine  prevails.  In 
England,  however,  there  is  another  and  distinct  power 
exercised  by  the  court  of  chancery,  under  the  nan»e  of 
cy  pres,  not,  as  in  the  other  case,  in  the  exercise  of  its 
equity  jurisdiction,  but  in  a  ministerial  capacity,  as  llie 
keeper  of  the  king's  conscience.  This  prerogative  power 
of  the  king  is  exercised  in  England  in  two  classes  of 
cases, — those  in  which  the  gift  is  for  a  purpose  which 
is  illegal  at  the  time  of  the  testator's  death,  and  those 
in  which  there  is  a  gift  to  charity  in  general  terms, 
with  no  trustee  named  to  specify  the  benefieiaries  and 
carry  it  into  effect,  or  the  trustee  for  which  dies  before 
acting.  In  such  cases,  it  being  presumed  that  the  donor 
intended  the  property  to  go  to  some  charity,  rather 
than  that  it  should  go  back  to  his  heirs  or  next  of  kin, 
the  fund  is  applied  to  some  other  charitable  purpose  in 
the  exercise  of  the  royal  prerogative.^^'  The  prerogative 
power  thus  exercised  by  the  English  court  of  chancery 
does  not  belong  to  any  judicial  tribunal  in  this  country, 
and  so  far  as  it  may  exist  here,  is  vested  exclusively  in 
the  legislative  department  of  the  government  as  succes- 
sor to  the  powers  of  the  king  as  parens  patriae. ^^'^"^ 

III.     Equitable  Conversion. 

§  118  The  doctrine  in  general.  While  a  court  of 
common  law  will  not  regard  as  land  money  directed  to 
be  turned  into  land,  or  as  money  land  directed  to  be 
turned  into   money,   until   the   conversion   has   actually 

65.     Perry,   Trusts,    §§    718-722;  Moore's  Heirs  v.  Moore's  Devisees 

Jackson     v.     Phillips,      14     Allen  and  Executors,  4  Dana  (Ky. )  365; 

(Mass.)  539,  574.  Jackson      v.      Phillips,     14     Allen 

66-67.     1  Perry,   Trusts,   §§    718-  (Mass.)    539,    576;    St.   James   Or- 

721;   Fontain.v.  Ravenel,  17  How.  phan   Asylum   v.    Shelby,    60   Neb. 

(U.    S.)    369,    384,    15    L.    Ed.    80;  796,  83  Am.  St.  Rep.  553,  84  N.  W. 
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occurred,*'''  a  different  rule  prevails  in  equity,  under  the 
maxim  that  equity  ''regards  that  as  done  which  ought  to 
be  done,"  and  there,  it  has  been  said,  ''money  directed 
to  be  employed  in  the  purchase  of  land,  and  land 
directed  to  be  sold  and  turned  into  money,  are  to  be 
considered  as  that  species  of  property  into  which  they 
are  directed  to  be  converted;  and  this,  in  whatever 
manner  the  direction  is  given, — whether  by  will,  by  way 
of  contract,  marriage  articles,  settlement,  or  otherwise, 
and  whether  the  money  is  actually  deposited,  or  only 
covenanted  to  be  paid ;  whether  the  land  is  actually 
conveyed,  or  only  agreed  to  be  conveyed."*^ 

The  doctrine  by  force  of  which  these  results  are 
obtained,  or  are  said  to  be  obtained,  is  known  as  "equi- 
table conversion."  It  is  in  a  very  restricted  sense,  how- 
ever, if  at  all,  that  land  directed  to  be  converted  into 
money  is,  even  by  a  court  of  equity,  considered  as 
money,  or  money  directed  to  be  converted  into  land  as 
land.  And  the  language  above  quoted,  though  frequently 
referred  to  approvingly  by  courts  of  high  standing,  is 
perhaps  calculated  to  obscure,  rather  than  to  elucidate, 
the  real  nature  of  the  doctrine,  which  is,  it  is  con- 
ceived, more  correctly  indicated  by  the  quotation  in  the 
note  below^"  to  the  effect  that  one  who  is  in  terms  given 
money  is  regarded  in  equity  as  acquiring  money  rather 
than  land  by  such  gift,  although  the  money  is  to  be  ob- 
tained by  the  sale  of  the  donor's  land,  and  that  one  who 

273;   Harrington  v.  Pier.  105  Wis.  common  sense  of  mankind  would 

485,   50  L.  R.  A.  307,   76  Am.  St.  determine,  that  a  devise  of  money, 

Rep.  924,  82  N.  W.  345.  the  proceeds   of   lard   directed   to 

68.  Teneick  v.  Flagg,  29  N.  J.  L.  be  sold,  is  a  devise  of  money,  not- 
25;  Foster's  Appeal,  74  Pa.  St.  withstanding  it  is  to  arise  out  of 
391,  15  Am.  Rep.  541.  land:     and  that  a  devise  of  land. 

69.  Fletcher  v.  Ashburner,  1  which  a  testator  by  his  will  directs 
Brown  Ch.  497,  1  White  &  T.  Lead,  to  be  purchased,  will  pass  as  an 
Cas.  Eq.  1118.  interest  in  the  land  itself,  without 

70.  "Were  this  a  new  question,  regard  to  the  character  cf  the 
it  would  seem  extremely  difficult  fund  out  of  which  the  purchase  is 
to  raise  a  doubt  respecting  it.  The  to  be  made."  Justice  Washington 
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is  in  terms  given  land  is  regarded  in  equity  as  acquiring 
land  rather  than  money,  although  the  land  is  to  be  pro- 
cured with  the  donor's  money. 

The  most  usual  application  of  the  doctrine  occurs 
in  the  case  of  a  devise  of  land  to  a  trustee,  with 
directions  for  its  sale  and  the  distribution  of  the  pro- 
ceeds of  sale  among  persons  named,  the  effect  being 
that  the  beneficial  interests  of  the  persons  so  named 
will  be  regarded,  even  before  tbe  sale,  as  personalty  and 
not  as  land,  and  the  dis])osition  and  devolution  of  such 
interests  will  be  determined  accordingly.^^  And,  con- 
versely, if  money  is  bequeathed  with  directions  that  it 
be  invested  in  land  for  the  benefit  of  particular  per- 
sons, the  interests  of  such  persons  will,  even  before  the 
investment  is  made,  be  regarded  as  having  the  character 
of  land  rather  than  of  money.'^^ 

The  doctrine  has  quite  frequently  been  applied  in 
connection  with  conve^'ances  of  land  to  trustees,  to  be 
sold  by  them,  and  in  such  case  the  interests  of  the 
persons  beneficially  interested  in  the  sale  are  regarded 
as  having  the  character  of  personalty  from  the  time  of 
the  delivery  of  the  conveyance.'^^ 

The  doctrine  has  been  applied  in  England  to 
marriage  articles,  whereby  one  of  the  parties  agrees  to 
lay  out  a  named  sum  of  money  in  the  purchase  of  land, 
the  land  to  be  settled  in  a  fjarticular  manner,  with  the 

in  Craig  v.  Leslie,   3   Wheat.    (U.  nings  v.  Smith,  29  111.  116;  Collins 

S.)  563,  4  L.  Ed.  460.  v.  Champ,  15  B.  Mon.  (Ky.)  95,  61 

71.  Craig  v.  Leslie,  3  Wheat.  Am.  Dec.  179;  Lorillard  v.  Coster, 
(U.  S.)  564,  L.  Ed.  460;  Baker  v.  5  Paige  172;  Hannah  v.  Swarner, 
Copenbarger,  15  111.  103,  58  Am.  3  Watts  &  S.  (Pa.)  223,  38  Am. 
Dec.    600;    Rankin   v.    Rankin,   36  Dec.  754. 

111.   293,  87  Am.  Dec.  205;   Talbot  73.     Turner    v.    Davis,    41    Ark. 

V.   Snodgrass,   124    Iowa,    681,   100  270;    Paisley   v.    Holzshu,   83    Md. 

N.  W.  500;  BramhaU  v.  Ferris,  14  S25,  34  Atl.  832;  Hamilton  v.  Mil- 

N.  Y.  41,  67  Am.  Dec.  113;  Proctor  ler,    31    Ohio    St.    87;    Hunter    v. 

V.  Ferebee,  1  Ired.  Eq.  (N.  C.)  143,  Anderson,  152   i^a.  St.  386,  25  Atl. 

36  Am.  Dec.  34;   Morrow  v.  Bren-  538;      Siter     v.     McClanachan,     2 

izer  2  Rawle  (Pa.)   185.  Gratt.    (Va.)    280;    Zane   v.    Saw- 

72.  1  Jarman,  Wills  548;    Jen-  tell,  11  W.  Va.  43. 
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result  that  tlie  interests  of  the  beneficiaries  of  the  pro- 
posed settlement  are,  even  before  the  land  is  purchased, 
regarded  as  partaking  of  the  nature  of  landJ^ 

While  the  direction  for  .-conversion,  by  force  of  which 
an  equitable  conversion  is  effected,  ordinarily  occurs 
in  connection  with  the  creation  of  a  trust,  the  trustee 
being  the  ^^le  named  to  convert,  this  is  not  necessarily 
so,  and  the  executor  may  be  named  for  the  purpose, 
without  being  given  the  legal  title. 

§  119.     Results    of    application    of    doctrine.      The 

most  important  practical  i-esult  of  the  application  of 
the  doctrine  is  that  upon  the  death  of  one  of  the  per- 
sons named  to  benetit  by  the  conversion  directed,  his 
beneficial  interest  will  pass  according  to  the  character 
of  the  property  into  which  conversion  is  directed  to  be 
made.  For  instance,  if  land  is  directed  to  be  sold  and 
the  proceeds  of  sale  distributed  amongst  certain  per- 
sons named,  and  one  of  such  persons  dies  before  the 
sale  takes  place,  his  interest,  being  personalty,  will  pass 
to  his  personal  representative  rather  than  to  his  heir;'* 
while  if  land  is  directed  to  be  purchased  for  the  benefit 
of  certain  persons,  and  one  of  such  persons  dies  be- 
fore the  purchase  is  made,  his  interest,  being  an  in- 
terest in  land  rather  than  in  the  money  to  be  paid  for 
the  land,  will  pass  to  his  heir  rat'ner  than  to  his  personal 

74.  Williams,  Settlements,  r)6,  Mass.  232;  Henderson  v.  Sherman 
125;  In  re  Greaves'  Settlement  47  Mich.  267,  11  N.  W.  153;  Hand 
Trusts,  23  Ch.  Div.  313;  In  re  v.  Marcy,  23  N.  J.  Eq.  59;  Hood  v. 
Cleveland's  Settled  Estates  [1893]  Hood,  85  N.  Y.  561;  Brothers  v. 
3  Ch.  244;  Collins  v.  Champ's  Cartwright,  2  Jones  Eq.  (N.  C.) 
Heirs,  15  B.  Mon.  (Ky.)  122,  61  11.1,  64  Am.  Dec.  563;  Collier  v. 
Am.  Dec.  179.  Grimesey.  36  Ohio  St.   17;    Thora- 

75.  Cropley  v.  Cooper,  19  Wall,  man's  Esta  e,  161  Pa.  444,  29  Atl. 
(U.  S.)  167,  22  L.  Ed.  109;  High  v.  84;  Wayne  v.  Fonts.  108  Tenn.  145. 
Worley,  33  Ala.  196;  Rtimsey  v.  65  S.  W.  471;  Siter  v.  McClana- 
Durham.  5  Ind.  71;  Burnside's  chan,  2  Gratt.  (Va.)  280;  Williams 
Adm's  v.  Wall.  9  B.  Mon.  (Ky.)  v.  Williams,  135  Wis.  60,  115  N. 
318;    Hammond    v.    Putnam,    110  W.  342. 
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representative."®  Likewise,  if  land  is  directed  to  be 
purchased,  the  interest  of  a  beneficiary  will  pass  under 
a  general  devise  of  all  his  lands  and  not  under  a  bequest 
of  his  personalty,'^  while  if  land  is  directed  to  be  sold 
the  interest  of  a  beneficiary  will  pass  under  a  general 
gift  of  his  personalty  and  not  under  a  general  devise 
of  land.'^^ 

Furthermore,  if  land  is  directed  to  be  sold  that 
the  proceeds  may  be  distributed,  the  widow  of  one  of 
the  beneficiaries  of  the  distribution,  who  dies  before  the 
sale,  is  not  entitled  to  dower,  his  interest  being  per- 
sonalty."^ And  being  personalty  he  may  dispose  of  it 
by  will  though,  being  a  minor,  he  could  not  so  dispose 
of  realty.*^ 

Since,  in  the  case  of  a  direction  for  the  sale  of  land, 
and  a  gift  of  the  anticipated  proceeds,  the  donee  ac- 
quires no  interest  in  the  land,  the  gift  is  not  invalidated 
by  the  fact  that,  because  an  alien^^  or  a  corporation  of 
a  particular  character,^-  the  donee  could  not  have 
taken  a  gift  of  the  land  itself,  nor  does  a  gift  of  such 
proceeds  in  trust  come  within  a  statute  as  to  the  creation 
of  trusts  in  land.^"*^ 

76.  3  Pomeroy,  Eq.  .Jur.  §  1165;  Emery's  Appeal  83  Conn.  235,  76 
fjcudamore  v.  Scudanore,  Prec.  Atl.  529  Antice  v.  Brown,  6  Paige 
Ch.  543,  Hawley  v.  James,  5  Paige,  (N.  Y.)  448;  De  Barante  v.  Gott, 
318,  443.  6  Barb.  (N.  Y.)  492:  Comm.  v.  Mar- 

77.  1  Jarman,  Wills,  548;    Bid-  tin's  Ex'rs,  5  Munf.   (Va.)   118. 
dulph   V.    Eiddulph,    12   Ves.    161;  82.     West      Virginia      Pulp      & 
Green  v.  Stephens,  12  Ves.  419,  17  Paper  Co.  v.  Miller  176  Fed.  284, 
Ves.  77.  100    C.    C.    A.    176;     Downing    v. 

78.  3  Pomeroy,  Eq.  .Tur.  §  1164;  Marshall,  23  N.  Y.  366,  80  Am. 
Stead  V.  N3v:digate,  2  Mer.  521.  Rep.  311;   Draper  v.  Harvard  Col- 

79.  Phifer  v.  Phifer,  157  N.  C.  lege,  57  How.  Pr.  (N.  Y.)  273 
221,  72  S.  E.  1006;  Hunter  v.  American  Bible  Soc.  v.  Noble,  11 
Anderson,  152  Pa.  386,  25  Atl.  5?8.  Rich.  Eq.  (S.  C.)  201. 

80.  Alle  1  V.  Watts,  98  Ala.  384,  83.  Dodge  v.  WUliams,  46  Wis. 
11  So.  646.  70,   50   N.   W.    1103-;    In   re   Kava- 

81.  Du  Hourmelin  v.  Sheldon,  naugh's  Will.  143  Wis.  90,  28  L.  R. 
4  Myl.  &  Cr.  525;  Craig  ".  Leslie,  A.  (N.  S.)  470,  126  N.  W.  672;  See 
3  Wlieat.  (U.  S.)  563,  4  L.  Ed.  460;  ante,  §  106  (c)  note  61 
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The  interest  of  a  beneficiary  under  a  trust  for  ihv* 
sale  of  land  and  for  the  distribution  of  the  proceeds, 
beino;  in  the  nature  of  personalty,  it  is  not  subjert  to 
the  lien  of  a  judgment,  nor  to  sale  under  execution  as 
land.  ^*  His  interest  is  not  transferable  by  him  as 
land,^""^  nor  is  it  subject  to  mortgage  as  such.***  And  he 
has  no  interest  which  entitles  him  to  ask  for  partition 


84.  Turner  v.  Davis,  41  Ark. 
270;  Darst  v.  Swearingen,  224  111. 
229,  79  N.  E.  6.15;  Beaver  v.  Ross, 
140  Iowa,  154,  20  L.  R.  A.  (N.  S.) 
65,  17  A.  &  E.  Ann.  Cas.  640, 188  N. 
W.  287;  Cropper  v.  Gaar's  Ex'r 
151  Ky.  376,  151  S.  W.  913;  Green- 
man  V.  McVey,  126  Minn.  21,  147 
N.  W.  812;  Clifton  v.  Owens.  170 
N.  C.  607,  87  S.  E.  502;  Morrow  v. 
Brenizer,  2  Rawle  (Pa.)  185; 
Jones  v.  Caldwell,  97  Pa.  42;  In  re 
Adams,  32  R.  I.  41,  78  Atl.  521. 

There  are  however  occasional 
decisions  by  which  the  interest  of 
the  beneficiary  was  regarded  as 
subject  to  a  judgment  against 
him.  Ballenger  v.  Drook.  101  Ind. 
172;  Comer  v.  Light,  175  Tnd.  367, 
93  N.  E.  660,  94  N.  E.  325;  Smith  v. 
Hensen,  89  Kan.  792,  132  Pac.  997; 
Sayles  v.  Best,  140  N.  Y.  368,  35 
N.  E.  636;  Williams  v.  Lobban,  206 
Mo.  399,  104  S.  W.  58. 

These  latter  decisions  appear  to 
be  based  on  the  theory  that  the 
title  to  the  land  was,  until  sale,  in 
the  judgment  defendant  as  heir 
or  devisee,  but  his  title  to  the  land 
would  necessarily  be  devested  by 
the  sale  as  directed.  See  remarks 
of  Gibson,  C.  J.,  in  Allison  v.  Wil- 
son, 13  Serg.  &  R.  (Pa.)  333, 
quoted  in  Beaver  v.  Ross,  140 
Iowa,  154.  20  L.  R.  A.  N.  S.  65,  17 
A.  &  E.  Ann.  Cas.  640,  118  N.  W. 


287. 

85.  Pasquay  v.  Pasquay,  235 
111.  48,  85  N.  E.  316;  Stake  v. 
Mobley,  102  Md.  408,  62  Atl.  963; 
Gray  v.  Smith,  3  Watts.  (Pa.) 
289;  In  re  Adams,  32  R.  I.  41,  78 
Atl.  524;  Contra  Matter  of  Led- 
rich  68  Hun.  (N.  Y.)  396,  22  N.  Y. 
Supp.  978. 

The  interest  of  the  beneficiary 
may  however  be  transferred  by 
appropriate  language,  not  as  an 
interest  in  land  but  as  an  equit- 
able interest  In  personalty.  Beaver 
V.  Ross,  140  Iowa,  154,  20  L.  R.  A. 
(N.  S.)  65,  17  A.  &  E.  Ann.  Cas. 
640.  118  N.  W.  287;  Lambert  v. 
Morgan,  110  Md.  1.  72  Atl.  407; 
Henderson  v.  Sherman,  47  Mich. 
267,  11  N.  W.  1.5B;  Snover  v.  Squire, 
(N.  J.  Ch.)  24  Atl.  365;  Siter  v. 
McClanachan,  2  Gratt.  (Va.)  280; 
Howell  V.  Mellon,  189  Pa.  169,  42 
Atl.  6;  In  re  DuU's  Estate,  222  Pa. 
208,  71  Atl.  9. 

86.  Maginn  v.  McDevitt,  269 
111.  196,  10:1,  N.  E.  1038;  Lambert 
V.  Morgan,  110  Mo.  1,  72  Atl.  407; 
Chick  V.  Ives,  (Neb.)  90  N.  W.  751; 
Gray  v.  Smith,  3  Watts.  (Pa.)  289. 
But  the  mortgage  may  be  con- 
strued as  an  assignment  of  his 
interest  in  the  proceeds  of  sale. 
See  W^ood  v.  Pehrsson,  21  N.  Dak. 
357,  130  N.  W.  1010;  Walker  v. 
Killian,  62  S.  C.  482,  40  S.  E.  887. 
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of  the  land,"'^   nor  makes   him  a  necessary  party  to   a 
partition  proceeding.**^ 

Cases  not  within  the  doctrine.     Since,  in  spite 


of  not  infrequent  statements  to  the  contrary,  the  doc- 
trine of  equitable  conversion  does  not  operate  to  con- 
vert into  money  land  directed  to  be  sold,  land  so  directed 
by  will  is  not  to  be  regarded  as  personalty  for  the 
purpose  of  paying  the  testator's  debts,^^  nor  of  en- 
abling an  executor  to  dispose  of  tlio  land  as  he  could 
of  personalty.^*'  It  does  not  change  iJie  land  into  money 
for  the  purpose  of  fixing  the  rights  of  a  person  not 
claiming  under  the  will,  as  for  instance  the  widow  of 
testator,  electing  to  take  against  the  will,^^  or  a  child 
omitted  from  the  will.^^  And  the  land  does  not  become 
personalty  for  the  purpose  of  the  form  of  action  to  be 
brought  for  its  recovery,^'^  nor  for  the  purpose  of  en- 
abling the  state  of  testator's  domicile  to  impose  a  succes- 
sion tax,  when  the  land  to  be  converted  is  in  another 
state.'^^'^ 


87.  Bank  of  Ukiah  v.  Rice,  14.'^ 
Cal.  265,  101  Am.  St.  Rep.  76  Pac. 
1020;  Brown  v.  Miner,  261  111.  543, 
104  N.  E.  150;  Walling  v.  Scott, 
(Ind.)  96  N.  E.  481;  Ramsey  v, 
Ramsey,  226  Pa.  249,  75  Atl.  420; 
Mattison  v.  Stone,  90  S.  Car.  146, 
72  S.  E.  991. 

88.  Delafield  v.  Barlow,  107  N. 
Y.  435.  14  N.  E.  498. 

89.  Gibbs  v.  Ougier,  12  Ves. 
413;  Taylor  v.  Crook,  136  Ala. 
354,  96  Am.  St.  Rep.  26,  34  So. 
905;  Winants  v.  Terhune,  15  N.  J. 
Eq.  185;  Baptist  Female  Uni- 
versity V.  Borden,  132  N.  Car.  476, 
44  S.  E.  1007. 

90.  Wilder  v.  Ranney,  95  N.  Y. 
7;  Crowley  v.  Hicks,  72  Wis.  53f. 
40  N.  W.  151;  See  McElroy  v. 
McElroy,  110  Tenn.  137,  73  »S.  W. 
105. 


91.  Barnstt's  Admr.  v.  Barnett's 
Admr.  1  Mete.  (Ky.)  256;  Pac- 
holder  v.  Rosenheim,  129  Md.  455, 
99  Atl.  672;  Geiger  v.  Bitzer,  80 
Ohio  St.  65.  88  N.  E.  134;  Hoover 
V.  Landia,  76  Pa.  354;  Cunning- 
ham's Estate,  137  Pa.  621,  21  Am. 
St.   Rep.   901,   20  Atl.  714. 

92.  Northrop  v.  Marquam,  16 
Oreg.  173,  18  Pac.  449. 

93.  Shaw  v.  Chambers,  48  Mich. 
355,  12  N.  W.  486. 

93a.  McCurdy  v.  McCurdy,  197 
Mass.  248,  83  N.  E.  881;  Connell 
v.  Crosby,  210  lU.  380,  71  N.  E. 
350;  In  re  Swift,  137  N.  Y.  771,  18 
L.  R.  A.  709,  32  N.  E.  1096;  Contra, 
Dalrymple'3  Estate,  215  Pa.  367, 
64  Atl.  554.  The  Pennsylvania 
view  appears  to  be  favored  in  an 
editorial  note  in  29  Harv.  Law  Rev. 
p.    343.    The    present    writer    veo- 
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§  120.  Imperative  direction  necessary.  Tn  ordor 
♦hat  tliP  doctrine  of  equitable  eonversion  may  apply,  it 
is  necessary  that  there  be  an  absolute  obligation  to 
convert,  either  immediately  or  at  a  future  time,  and  it 
is  not  sufficient  that  there  is  a  retpiest  or  expression  of 
desire  to  that  effect,  or  a  power  to  convert,  with  a  dis- 
cretion in  the  trustee  or  executor  to  whom  the  power  is 
given,  or  in  other  persons,  as  to  whether  it  shall  be 
exercised.''*  The  doctrine  is  not  inap]i1icable,  however, 
provided  the  direction  is  imperative,  merely  because  the, 
conversion  is  not  to  take  place  until  some  specified 
future  time,"^  or  because  the  time  or  manner  of  con- 
version is  within  the  discretion  of  the  person  directed 
to  make  it.'"'  An  imperative  direction  in  terms  to  con- 
vert is  not  necessary,  it  being  sufficient  if  an  absolute 
intention  that  conversion  shall  take  place  is  apparent 
from  the  whole  instrument.^^ 


tures  to  think,  however,  that  the 
character  of  decedent's  property 
at  the  time  of  his  death  should 
determine  whether  it  is  realty  or 
personalty  for  the  purpose  of  de- 
termining its  situs  for  taxation 
as  of  that  time,  irespective  of  the 
terms  of  the  will. 

94.  Hyeti  v.  Mekin,  25  Ch.  Div. 
735;  Janes  \.  Throckmorton,  57 
Cal.  368;  Christopher  v.  Mungen, 
61  Fla.  513,  55  So.  273;  Fox  v.  Fox, 
250  in.  384,  95  N.  E.  498;  Collins  v. 
Combs,  160  Ky.  325,  169  S.  W.  721; 
Meeker  v.  Forbes,  84  N.  J.  Eq.  271, 
93  Atl.  887,  affd,  98  Atl.  1086; 
Scholle  V.  Scholle,  113  N.  Y.  273,  21 
N.  E.  84;  Clifton  v.  Owens,  170  N. 
C.  607;  Penfield  v.  Tower.  1  N. 
Dak.  216.  46  N.  W.  413,  87  N.  E. 
502;  Spendau  v.  Spendau,  136  Pa. 
14,  69  Atl.  1068;  Wheless  v. 
Wheless,  92  Tenn.  293,  21  S.  W. 
595;  Ford  v.  Ford,  70  Wis.  19,  5 
Am.  St.  Rep.  117,  33  N.  W.  188. 


05.  Massey  v.  Modawell,  73 
Ala.  421;  Reiff  v.  Strite,  54  Md. 
298;  McClure's  Appeal,  72  Pa.  St. 
414;  Ford  v.  Ford,  70  Wis.  19.  5 
Am.  St.  Rep.  117,  33  N.  W.  188; 
Collier  v.  Grimesey,  36  Ohio  St.  17. 
And  see  cases  cited  post,  §  121, 
note  2. 

96.  Stagg  V.  Jackson,  1  N.  Y. 
206;  Bell  v.  Bell,  25  S.  C.  149; 
Carr  v.  Branch,  85  Va.  597.  8  S.  E. 
476;  Ford  v.  Ford.  70  Wis.  19.  5 
Am.  St.  Rep.  117,  33  N.  W.  188; 
see,  also,  cases  cited  post,  §  121, 
note  1. 

97.  Earlom  v.  Saunders,  Amb. 
241 ;  Ramsey  v.  Hanlon,  33  Fed. 
425;  Gardner's  Appeal  81  Conn. 
171,  70  Atl.  653;  Brown  v.  Miner, 
2G1  111.  543,  104  N.  E.  150;  Grove 
V.  Willard,  280  111.  247,  117  N.  E. 
489;  Paisley  v.  Holzshu,  83  Md. 
325,  34  Atl.  832;  Greenman  v.  Mc- 
A^ey.  126  Minn.  121,  Ann.  Cas.  1915 
D.  430,  147  N.  W.  812;   Power  v. 
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The  necessity  of  an  imperative  direction  to  con- 
vert, as  distinguished  from  a  mere  discretionary  power 
to  convert,  in  order  that  an  equitable  conversion  may 
be  recognized,  arises,  it  would  seem,  from  the  consider- 
ation that,  in  the  absence  of  such  direction,  the  possible 
beneficiaries  hav»  no  rights  of  which  a  court  of  equity 
can  well  take  cognizance.  For  instance,  if  a  testator 
empowers  his  executor,  but  does  not  imperatively  direct 
him,  to  sell  land,  and  provides  that  in  case  the  sale 
is  made  the  proceeds  shall  be  divided  between  two 
persons  named,  neither  of  such  persons  has  any  rights 
as  against  the  executor  until  a  sale  is  made,  nothing 
of  which  he  can  voluntarily  dispose  or  which  Avill  pass  on 
his  death  to  his  personal  representative  or  heir.  He  has 
a  mere  possibility  that  at  some  time  in  the  future  he  may 
receive  money,  similar  to  that  which  one  may  have  of 
receiving  property  by  descent  on  another's  death,  and 
this  is  in  no  sense  either  land  or  personalty. 

§  121.  Time  of  conversion.  In  the  case  of  a  direction 
by  will  for  conversion,  the  equitable  conversion  dates,  as 
a  rule,  from  the  testator's  death,''^  and,  in  the  case  of  a 
conveyance  or  contract  inter  vivos,  from  the  time  of  its 
execution  and  delivery,"^  and  these  rules  are  not  affected 
by  the  fact  that  the  trustees  are  given  a  di^scretion  as 
to  the  time  of  sale.^ 

Cassidy,  79  N.  Y.  613.  35  Am.  Rep.  mond  v.  Putnam,  110   Mass.   232; 

550;  Delafield  v.  Barlow,  107  N.  Y.  Kane    v.   Gott,   24   Wend.    (N.    Y.) 

535,  14  N.  E.  498;  Proctor  v.  Fere-  641,  35  Am.  Dec.  641;   Brolasky  v. 

bee,   1    Ired.    Eq.    (N.   C.)    143,   36  Gally's  Ex'rs,  51  Pa.  St.  509;  Whe- 

Am.     Dec.     34;      Fahnestock      v.  less  v.  Wheless,  92  Tenn.  293,  21 

Fahnestock,  152  Pa.  St.  56,  34  Am.  S.  W.  595. 

St.  Rep.  623,  25  Atl.  313:    McCon-  99.     Griffith  v.  Ricketts,  7  Hare, 

nell   V.    Bryan,   62   Pa.    Super.    Ct.  299;      Loughborough's     Ex'rs,     v. 

178;  Clarke  v.  Clarke,  46  S.  C.  230,  Loughborough.   14  B.  Men.    (Ky.) 

57  Am.  St.  Rep.  675,  24  S.  E.  202;  441;    Keep  v.  Miller,  42  N.  J.  Eq. 

Ford  V.  Ford,  70  Wis.  19,  5  Am.  St.  100;  Wheless  v.  Wheless,  92  Tenn. 

Rep  117,  33  N.  W.  188.  293,  21  S.  W.  595. 

98.     3  Pomeroy,  Eq.  Jur.  §  1162;  1.     In  re  Raw,  26  Ch.  Div.  601; 

Reiff  V.  Strite,  54  Md.  298;   Ham-  Lambert   v.    Morgan,    110   Md.    1; 
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In  the  case  of  a  direction  for  the  sale  of  land,  a 
gift  of  the  proceeds  of  sale  is  a  gift  of  ]iersonalty  and 
not  of  land  irrespective  of  the  time  at  which  the  sale  is 
to  take  place.  Consequently  the  equitable  conversion, 
so  called,  properly  takes  place  immediately  upon  the 
death  of  the  testator  hv  whose  will  the  conversion  is 
effected,  althouah  the  time  of  the  sale  is  by  the  will 
postponed  until  the  occurrence  of  a  future  event,  usually 
the  death  of  one  who  is  given  a  life  estate  in  the  land. 
That  is,  in  the  case  of  a  gift  of  an  estate  in  the  land  to 
A  for  life,  with  directions  that  the  land  be  sold  upon 
A's  death  and  the  proceeds  distributed  amon?  A's 
children,  each  of  the  children  has,  from  the  time  of 
testator's  death,  an  interest  in  personalty  rather  than 
in  the  land.  That  this  is  so  is  recognized  by  the  great 
majority  of  the  cases,^  and  the  occasional  decisions  or 
dicta  to  the  contrary''  would  seem  to  be  based  on  a 
misunderstanding  of  the  doctrine  of  equitable  conver- 
sion. 

Although  the  fact  that  the  actual  conversion  directed 
is  not  to  take  place  until  the  occurrence  of  a  future  event, 

Burbach  v.  Burbach,  217  111.  547,  812;   Coyne  v.  Davis,  98  Neb.  763, 

75  N.  E.  519;  Lent  v.  Howard,  89  154   N.  W.   547;    Fairley  v.   Kline, 

N.  Y.  169;   Wurts'  Ex'rs,  v.  Page,  3    N.   J.   L.   755,   4   Am.   Dec.   414; 

19    N.    J.    Eq.    365;     Tazewell    v.  Collier   v.    Grimesey,   30    Ohio   St. 

Smith's  Adm'r,  1  Rand.  (Va.)  313,  17;     Thomman's    Estate    161     Pa. 

10  Am.  Dec.  533.  444,  29  Atl.  84;  In  re  McClarren'a 

2.     Cropley  v.  Cooper,   19  Wall.  Estate   238  Pa.  220,   85  Atl.   1119; 

(U.  S.)  167,  22  L.  Ed.  109;  Allen  v.  Effinger  v.  Hall,  81  Va.  94. 
Watts,    98    Ala.    384,    11    So.    646;  3.     Bank  of  Ukiah  v.  Rice,  143 

Emery's  Appeal  83  Conn.   235,  76  Cal.  265,  101  Am.  St.  Rep.,  76  Pac. 

Atl.  529;  Nelson  v.  Nelson,  36  Ind.  1020;  Williams  v.  Lobban,  206  Mo. 

App.  331,  75  N.  E.  679;    Burke  v.  399,  104  S.  W.  58;  Vincent  v.  New- 

Biirke,  259  111.  262,  102  N.  E.  29:5;  house,   83   N.   Y.   505;    Underwood 

Beaver  v.  Ross,  140  Iowa,  154,  118  v.  Curtis,  127  N.  Y.  523,  9.8  N.  E. 

N.  W.  287,  20  L.  R.  A.  N.  S.  65,  17  585;     Brothers    v.    Cartwright.    2 

A.  &  E.  Ann.  Cas.  640;  Hocker  v.  Jones  Eq.    113,  64   Am.  Dec.   563; 

Gentry,   3    Mete.    (Ky.)    483;    Mil-  Elliott    v.    Loflin.    160    N.    C.    361. 

ler's   Ex'r.    v.    Sageser,   30    Ky.    L.  76    S.    E.    236.    semble;       DeWolf 

Rep.  837,  99  S.  W.  18;  Greeman  v.  v.    Lawson.    61    Wis.    469,    50   Am 

McVey,   126   Minn.   21,   147   N.    W.  Rep.  148,  21  N.  W.  615.. 
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does  not,  by  the  weight  of  .authority,  defer  the  ''equitable 
conversion,"  this  is  so  only  if  the  event  is  certain  to 
occur,  and  if  the  actual  conversion  is  not  to  ^ake  place 
until  the  occurrence  of  an  event,  which  may  not  occur, 
no  equitable  conversion  is  recognized  until  it  does  oc- 
cur.'* In  such  a  case,  as  in  the  case  of  a  mere  power 
to  convert,^  the  beneficiary  has  a  bare  possibility. 

§  122.  Interests  undisposed  of.  We  have  pre- 
viously considered  the  doctrine  that,  upon  the  total  or 
partial  failure  of  a  gift  in  trust,  there  will  be  a  result- 
ing trust  or  reversion,  in  favor  of  the  donor  or  his 
heirs. ^'  The  question  now  arises  whether,  if,  by  the 
terms  of  the  gift,  there  were  positive  directions  for 
conversion,  the  property  will  result  in  its  original  char- 
acter, or  in  that  into  which  it  was  to  be  converted,  and 
to  whom  it  will  result.  On  a  solution  of  this  question 
will  depend,  in  the  case  of  a  gift  by  will,  whether  it 
results  in  favor  of  testator's  heirs  or  personal  represen- 
tative. 

Where  the  purpose  for  which  land  is  directed  to  be 
converted  into  money,  or  for  which  money  is  directed 
to  be  converted  into  land,  entirely  fails,  whether  the 
direction  is  contained  in  a  will  or  in  an  instrument 
inter  vivos,  the  land  or  the  money  results  to  the  donor 
or  his  successors  in  interest  in  its  original  form,  the 
direction  for  conversion  being  in  such  case  utterly  in- 
effective for  any  purpose ;  and  the  heir  or  the  per- 
sonal representative  of  the  donor  takes  accordingly  as 
it  may  be  real  property  or  personalty."  If,  for  in- 
instance,  land  is  devised  to  a  trustee  with  directions  to 

4.  Ward  v.  Arch,  15  Simons  royd  v.  Smithson,  1  White  &  T. 
389;  Neely  v.  Grantham,  58  Pa.  Lead.  Cas.  Eq.  1181,  1187,  1197, 
433;  Evans  v.  Kingsberry,  2  notes;  Ripley  v.  Waterworth,  7 
Rand.  (Va.)  120,  14  Am.  Dec.  779.  Ves.  Jr.  425;    Smith  v.  Claxton,  4 

5.  Ante  §  120,  note  24.  Madd.  484;   Rizer  v.  Perry,  58  Md. 

6.  Ante  §  107  (h).  112;    Roy  v.  Monroe,  47  N.  J.  Eq. 
■j.     3  Pomeroy,  Eq.  Jur.  §  1170;       356,  20  Atl.  418;  Moore  v.  Robbins, 

1  Jarmau,  Wills,  587  et  seq.;  Ack-      53  N.  J.  Eq.  137,  32  Atl.  379;  Read 
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sell  it  and  pay  over  the  proceeds  to  a  certain  charity, 
and  the  gift  to  the  charity  is  for  some  reason  invalid, 
there  is  a  resulting  trust  or  reversion  in  favor  of  the 
testator's  heir,  just  as  if  no  sale  had  been  directed.  In 
other  words,  the  rights  of  decedent's  heir  as  regards 
the  land  cannot  be  injuriously  affected  by  an  unsuccess- 
ful attempt  on  the  part  of  decedent  to  give  the  proceeds 
of  the  sale  of  the  land  to  another. 

Partial  failure  of  disposition  by  will.    Although 


there  is  a  partial  failure  of  the  purposes  for  which  a 
conversion  was  directed  by  will,  a  conversion  is  still 
ordinarily  necessary,  for  the  purposes  which  have  not 
failed,  to  the  same  extent  as  if  there  had  been  no  par- 
tial failure  of  purpose.  For  instance,  in  a  leading  case 
on  the  subject,^  there  was  a  testamentary  gift  to  trustees, 
with  directions  to  sell  the  land  and,  after  paying  debts 
and  legacies,  to  divide  the  balance  of  the  proceeds 
among  fifteen  persons.  The  gifts  to  two  of  these  per- 
sons lapsed  by  reason  of  their  deaths  before  testator, 
but  it  was  still  necessary  to  sell  all  the  land  in  order 
to  ascertain  just  what  amount  of  money  was  to  go  to 
each  of 'the  thirteen  surviving  legatees.  In  such  a  case, 
of  partial  failure  of  the  purposes  of  the  conversion,  if 
the  conversion  directed  was  of  land  into  money,  so  much 
of  the  land  as  represents  the  undisposed  of  proceeds 
of  sale  will  ordinarily  result  to  the  heir  or  heirs  of  the 
testator,  and  not  to  the  persons  entitled  to  his  per- 
sonalty.^ It  is  land  at  the  time  of  his  death,  when  the 
rights  of  succession  are  fixed,  and  passes  as  land  to  his 
heir.  And  so,  if  the  purposes  named  in  the  will  are  in- 
sutecient  to  exhaust  the  proceeds   of  sale  of  the  land, 

V.  Williams,  125  N.  Y.  5G0,  21  Am.  Cas.  Eq.  1171. 

St.  Rep.  748,  26  N.     E.  730;  Haw-  9.     1  Jarman,  Wills,  587;   Craig 

•ley  V.  James,  7  Paige  (N.  Y.)   213,  v.  Leslie,  3  Wheat.   (U.  S.)   563,  4 

32  Am.  Dec.  623;    Appeal  of  Luff-  L.    Ed.    460;     Wood    v.    Keyes,   8 

berry,  125  Pa.  St.  513,  17  Atl.  447.  Paige,  365;   In  re  Mudderspaugb'a 

8.     Ackroyd      v.      Smithson,      1  Estate,  231  Pa.  376,  80  Atl.  870 
:Brown  Ch.  503,,  1  White  &  T.  Lead. 
R.  P.— 29 
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so  nnich  of  tlie  laiul  as  represents  the  undisposed  pro- 
ceeds of  sale  will  ordinarily  pass  to  the  heirs  as  land.^® 

Although  a  partial  undisposed  of  interest  in  land 
directed  to  be  sold  ordinarily  results  to  the  heirs  of 
testator,  it  is  to  be  regarded  as  personalty  in  their 
hands,  and  not  realty,  and  it  will  consequently  pass  to 
the  personal  representatives  in  case  of  the  death  of 
one  of  them,  even  though  this  occurs  before  the  actual 
conversion  takes  place. ^^  The  direction  for  conversion, 
though  not  operative  at  the  time  of  the  testator's  death 
for  the  purpose  of  divestins  the  rights  of  the  heirs,  be- 
comes operative  immediately  thereafter,  and  as  it  has 
the  effect  of  giving  the  character  of  personalty  to  the 
interest  of  those  who  take  as  beneficiaries  named,  so 
it  has  the  effect  of  giving  that  character  to  the  interests 
of  those  who  are  substituted  by  act  of  the  law  to  the 
benefit  of  the  gift.  E-ach  heir  is  ultimately  to  receive, 
not  land,  but  the  proceeds  of  the  sale  of  land,  and  con- 
sequently his  interest  is  personalty. 

While  ordinarily,  as  above  indicated,  so  much  of  the 
land  directed  to  be  sold  as  represents  the  undisposed 
of  proceeds  will  result  to  the  heir  or  heirs  of  the  testa- 
tor, a  residuary  bequest  in  the  will  may  be  capable  of 
construction  as  including  the  surplus  proceeds  of  the 
sale,  and  thereby  excluding  the  heirs,  and  the  courts 
appear  to  have  gone  very  far  in  giving  such  a  con- 
struction to  a  bequest  of  this  character/^  a  construction 

10.  1  Jarman,  WiUs,  585;  Hil-  Cas.  Eq.  1204;  Smith  v.  Claxton, 
ton  V.  Hilton,  2  MacArthur,  D.  C.  4  Madd.  484;  Wright  v.  Wright,  16 
70;  Dorsey  v.  Dodson,  203  111.  32,  Ves.  Jr.  188;  In  re  Rickerson 
67  N.  E.  395;  Cronise  v.  Hardt,  [1892]  1  Ch.  379;  Crcnise  v.  Hardt. 
47  Md.  433;  Canfield  v.  Canfleid,  47  Md.  433;  Nev.'by  v.  Skinner,  1 
62  N.  J.  Eq.  578,  50  Atl.  471;  Lind-  Bev.  &  B.  Eq.  488,  31  Am.  Dec. 
say  V.    Pleasants,   4    Ired.    Eq.    39  397;    Pennell's   Appeal,   20   Pa.   St. 

-N.  C.   320;    Fifield  v.   Van   Wyck,  515.    And  see  Holland  v.  Adams,  3 

94   Va.  557,  64   Am.  St.  Rep.   745,  Gray  (Mass.)   188,  191. 

27  S.  E.  446.  12.     See  Page  v.  Leapingwell,  18 

11.  1  Jarman,  "Wills,  596;  3  Ves.  46.''.;  Singleton  v.  Tomlinson, 
Pomeroy,  Eq.  Jur.  §  1171;  Ackroyd  3  App.  Cas,  404;  Given  v.  HUton, 
V.  Smithsou,  1  White  &  T.   Lead.  95  U.  S.  591,  24  L.  Ed.  4138;   Har- 
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which  would  appear,  in  tho  ordinary  case,  not  to  accord 
with  the  testator's  probable  inteutioii.''' 

In  the  aiiseiice  of  a  residuary  beciuest  ca])able  of 
such  a  construction,  niuther  a  diiTction  tliat  the  hind,''' 
nor  a  direction  that  the  ])roceeds  of  tlie  sah'  of  bind,"' 
shall  be  deemed  personalty;  nor  such  a  direction  joined 
with  an  ex]iress  declaration  that  the  bcir  at  law  sliall 
not  take  in  case  of  lapse, '^  can  properly  exclnde  the 
claims  of  the  heir,  or  otIicrAvisc  affect  the  succession 
upon  testator's  death.  A  contrary  view  would  not  only 
involve  the  proposition  that  a  Avill,  which  can  never 
take  effect  until  after  testator's  death,  can  alter  the 
character  of  his  property  at  the  time  of  his  death,  but 
it  would  also  involve  a  re])udiation  of  the  well  recog- 
nized rule^'  that  an  heir  cannot  be  disinherited  by  the 
mere  expression  in  the  will  of  an  intention  to  disin- 
herit him,  in  the  absence  of  an  eiTectual  disposition  in 
favor  of  others. 

The  rights  of  the  heir  as  to  the  surplus  proceeds 
of  a  sale  directed  by  the  will  are  obviously  not  affected 
by  the  fact  that,  before  the  question  comes  up  for  de- 
cision, the  land  has  been  sold  as  directed.^ ^ 


rington  v.  Pier,  105  Wis.  485,  49, 
50  L.  R.  A.  307,  76  Am.  St.  Rep. 
924.  82  N.  W.  345;  Theobald,  Wills 
(6th  Ed.)   251. 

13.  See  Prof.  C.  C.  Langdell's 
remarks  in  18  Harv.  Law  Rev.  at 
p.  96  et  seq.  And  Richards  v. 
Miller,  62  111.  417. 

14.  See  James  v.  Hanks,  202  111. 
114,  66  N.  E.  1034;  Comer  v.  Light, 
175  Ind.  367,  93  N.  E.  660,  94  N. 
E.  325;  In  re  Reed's  Estate,  2:57 
Pa.  125,  85  Atl.  138;  Barnett's 
Admr.  v.  Barnett's  Adm'r.,  1  Metf. 
(Ky.)  256.  Contra:  Hand  v.  Marcy. 
28  N.  J.  Eq.  59;  disapproved  in 
Canfield  v.  Canfleld.  62  N.  J.  E.|. 
578,  50  Atl.  471;  Evans'  Appeal,  63 


Pa.  183;  Shaw  v.  Chambers,  48 
Mich.  355,  12N.  W.  486;  (dictum); 
Hutchings  v.  Davis,  68  Ohio  St. 
160,  67  N.  E.  251.  disapproved  in 
Gerger  v.  Bitzer,  80  Ohio  St.  — , 
88  N.  E.  134. 

15.  Taylor  v.  Taylor.  3  De  G. 
M.  &  G.  191;  Collins  v.  Wakeman. 
2  Ves.  Jr.  683. 

16.  Fitch  V.  W^ebar.  6  Hare, 
145.  Contra:  Lash  v.  Lash,  209 
111.  595.  70  N.  E.  1049. 

17.  Post  §  499. 

18.  Ackroyd  v.  Smithson,  1 
Brown's  Ch.  503;  Canfield  v.  Can- 
field,  62  N.  J.  Eq.  578,  50  Atl.  471; 
Wooi  V.  Keyes,  8  Paige,  365; 
Lindsay  v.  Pleasants,  4  Ired  Eq. 
ei'H) 
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In  tho  rase  of  a  direction  in  a  will  for  the  conver- 
sion of  money  into  land,  any  nndisposed-of  portion  of 
the  money  so  to  be  converted  will  resnlt  to  the  next  of 
kin  or  residuary  le|i:atees  of  testator^''  and  will  belong 
to  them  as  realty  or  personalty,  according-  to  its  nature 
in  the  view  of  a  court  of  ecpiity  at  the  time  it  results.^" 

Partial  failure  of  disposition  inter  vivos.     Tn 


the  case  of  a  partial  failure  of  the  purpose  for  which 
a  conversion  was  directed  by  an  instrument  inter  vivos, 
even  though  conversion  has  not  actually  taken  place, 
the  surplus  results  to  the  grantor  or  settlor  in  its  con- 
verted character,  so  that,  in  case  of  his  death,  it  passes 
to  his  legal  successor  in  interest  as  determined  by  such 
character  ;2^  the  rule  differing  from  that  usually  applica- 
ble in  the  case  of  a  partial  conversion  by  will,  for  the 
reason  that,  in  the  case  of  a  conversion  directed  by  an 
instrument  infer  rims,  the  direction  is  operative  during 
the  donor's  life,  while  in  the  case  of  a  will  the  direction 
is  not  operative  till  death. 

§  123.  Election  against  conversion.  Though  there 
is  a  trust  or  direction  for  conversion,  so  that  the 
doctrine  of  equitable  conversion  would  otherwise  apply, 
the  person  or  persons  absolutely  entitled  to  the  equita- 
ble interest  in  the  property,  if  sui  juris,  may  elect  to 
take  the  property  in  its  actual  state;  the  theory  being 
said  to   be  that,    since    such    person    or    persons    could 

N.  Car.  320;   Fifield  v.  Van  Wyck,  by  Prof.  C.  C.  Langdell  in  18  Harv. 

94  Va.   557,  64  Am.   St.   Rep.  745,  Law  Rev.  at  p.  16. 

27  S.  E.  446.  21.     3     Pomeroy,     Eq.     Jur.     §§ 

19.  Cogan  v.  Stephens,  1  Bear.  1173,  1174;  Ackroyd  v.  Smithson,  1 
482.  note.  5  Law  J.  Ch.  17;  Phil-  White  &  T.  Lead.  Cas.  Eq.  1186; 
lips  V.  Ferguson,  85  Va.  509.  1  L.  Griffith  v.  Ricketts,  7  Hare,  299; 
R.  A.  837,  17  Am.  St.  Rep.  78,  8  Clarke  v.  FrankUn,  4  Kay  &  J. 
S.  E.  241.  257;    Bostwick    v.    Frankfield,    74 

20.  Lewin.  Trusts  (12th  Ed.)  N.  Y.  207,  214;  Douglas  County 
174,  citing  Curteis  v.  Wormald,  10  Com'rs  v.  Union  Pacific  Ry.  Co., 
Ch.    Div.    172.      For    an    elaborate  5  Kan.  615. 

criticism  of  this   case  see   article 
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''.reconvert"  the  property,  after  an  acliial  conversion, 
equity  will,  upon  a  manifestation  of  tlieir  desire  in  this 
respect,  consider  the  reconversion  as  effected."  But 
a  person  entitled  to  a  share  only  of  money  to  he  derived 
from  a  sale  directed  to  li(>  made  of  land  cannot,  without 
the  concurrence  of  the  other  jiersons  interested,  elect  to 
take  his  share  in  land,  since  this  would  affect  disadvan- 
iageously  the  sale  of  the  balance. ^^ 

The  question  whether  there  has  been  an  election 
in  this  regard  is  one  of  intention,  to  be  determined  by 
the  acts  and  declarations  of  the  party  or  parties  entitled 
^o  elect.-^  Accordingly,  a  conveyance,  of  land  directed 
to  be  sold,  by  the  persons  entitled  to  the  proceeds,  has 
been  considered  to  show  an  election  a2:ainst  its  con- 
version  into   money,^''     and   the   same   effect   has   been 


22.  3  Pomeroy,  Eq.  Jur.  §  1175: 
notes  to  Fletcher  v.  Ashburner, 
1  White  &  T.  Lead.  Cas.  Eq.  1151. 
11G8;  Meek  v.  Devenish,  6  Ch. 
Dlv.  566,  6  Gray's  Cas.  543;  In  re 
Cotton's  Tr'istees.  19  Ch.  Div  624; 
Craig  V.  Leslie.  3  Wheat.  (U.  S.) 
564,  4  L.  Ed.  460;  Baker  v.  Copen- 
barger,  15  111.  103,  58  Am.  Dec. 
600;  Mellsn  v.  Mellen,  139  N.  Y. 
210.  220.  34  N.  B.  925:  Morrow  v. 
Brenizer.  2  Rawle  (Pa.)  185; 
Harcum's  Adm'r  v.  Hudnall.  14 
Grat.    (Va.)  369. 

23.  Holloway  v.  Radcliffe,  23 
Beav.  163;  In  re  Loyd's  Estate, 
175  Cal.  699,  167  Pac.  157;  De 
Vaughn  v.  McLeroy,  82  Ga.  687, 
10  S.  E.  211;  Baker  v.  Copen- 
barger,  15  111.  103,  58  Am.  Dec. 
600;  McDonald  v.  O'Hara,  144  N. 
Y.  566,  39  N.  E.  642;  Clifton  v. 
Owens,  170  N.  C.  607,  87  S.  E.  502; 
Evans'  Appeal,  63  Pa.  St.  183; 
Wayne   v.    Fonts,    108    Tenn.    145, 


65  S.  W.  471;  Brown  v.  Miller, 
45  W.  Va.  211,  31  S.  E.  956.  But 
it  has  besn  decided  that  one  en- 
titled to  a  share  in  land  to  be 
purchased  under  directions  to  a 
rrustee  may  elect  to  take  his 
share  in  money.  Seeley  v.  Jago, 
3   P.  Wms.  389. 

24.  Pomeroy,  Eq.  Jur.  §  1177; 
Craig  V.  Leslie,  3  Wheat.  (U.  S.) 
503,  4  L.  Ed.  460;  Lincoln  v.  Wake- 
field, 237  Pa.  97,  85  Atl.  133; 
Harcum's  Adm'r  v.  Hudnall,  14 
Grat.    (Va.)    369. 

25.  Ridgeway  v.  Underwood, 
67  111.  419;  Swan  v.  Goodwin,  2 
Duv.  (Ky.)  298;  Greenland  v. 
Waddell,  116  N.  Y.  234,  15  Am.  St. 
Hep.  400,  22  N.  E.  367:  Nail  v. 
Nail,  243  Mo.  247,  147  S.  W.  1006. 
(viortgage) ;  In  re  McClarren's 
Estate.  238  Pa.  220,  85  Atl.  1119; 
Williams  v.  Jones,  131  Wis.  361, 
111  N.  W.  505.  See  Phifer  v. 
Giles,    159    N.    C.    142,    74    S.    E. 
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given  to  an  action  brought  to  recover  the  land  as  such.^^ 
The    election    against    conversion    must    necessarily 
be   indicated   before   the   actual  conversion   directed  has 
taken  place.^^ 

§  124.  Conversion  by  paramount  authority.  The 
doctrine  of  conversion  above  considered  involves  the 
treatment  of  property  as  having  been  converted  even 
before  actual  conversion  takes  place.  Occasionally 
a  converse  doctrine  is  applied,  to  the  effect  that  prop- 
erty which  has  actually  been  converted  is  to  be 
treated  as  not  converted,  but  as  retaining  its  original 
character.-** 

Such  a  doctrine  has,  in  some  jurisdictions,  been 
aiJ})Ued  in  the  case  of  the  property  of  i)ersons  not  sui 
juris,  such  as  infants,-"  and  lunatics,-^'*  with  the  elTect 
that  land,  though  actually  converted  into  money  by  the 
sale  thereof,  has  been  regarded  as  retaining  the  char- 
acter of  land,  for  the  purpose  of  ascertaining  the  re- 
spective rights  of  such  person's  heirs  and  personal  rep- 
resentatives, the  theory  being,  apparently,  that  the 
character  of  property  should  not  be  altered  without 
the  owner's  consent,  which  an  owner  non  sul  jurfs  has 

919.       And     compare     Porter     v.  144;   Wood  v.  Reeves,  5  Jones  Eq. 

Porter,    135    Ky.    813,    123    S.    W.  (58  N.  C.)   271;   Brown  v.  Wilson, 

302.  174  N.  C.  636,  94  S.  E.  416;  Major 

26.  De  Vaughn  v.  McLeroy,  82  v  Hunt,  64  S.  C.  97,  41  S.  E.  816; 
Ga.  687,  10  S.  E.  211.  Findley  v.  Findley,  42  W.  Va.  372, 

27.  Cropley  v.  Cooper,  7  D.  C.  26  S.  E.  iiS;  Contra:  Steed  v. 
226,  affirmed,  9  Wall  (U.  S.i  167;  Preece,  L.  R.  18  Eq.  192;  In 
Holt  V.  Lamb,  17  Ohio  St.  371;  re  Simmons,  55  Ark.  485,  18  S. 
Allison  V.  Wilson,  13  Serg.  &  R.  W.  933;  Farris  v.  Bingham,  164 
330.  Ky.  444,  175  S.  W.  649;    Emerson 

28.  3  Pomeroy,  Eq.  Jur.  §  1167;  v.  Cutter,  14  Pick.  (Mass.)  108; 
notes  to  Fletcher  v.  Ashburner.  1  McCune's  Appeal,  65  Pa.  450; 
White  &  T.  Lead.  Cas.  Hcj.  1142.  Wentz's    Appeal,    126    Pa.    541,    17 

29.  Lsrch   v.    Oberly,    18    N.    J.  Atl.    875;    Hottal   v.    Ekart,    86    S. 
Eq.    346,  575;  WetherUl  v.  Hough,  C.    341,    68    S.    E.    576;    Rogers   v. 
52  N.  J.   Eq.   683;    Horton  v.  Me-  Clark,  5  Sneed.   (Tenn.)   665. 
Coy,  47  N.   Y.   21 ;    Scull  v.  Jerni-  30.     Awdley  v.  Awdley,  2  Vern. 
gan,  2  Dev.  &  Bat.  Eq.   (22  N.  C)  192;/n  re  Barker,  17  Ch.  D.  241; 
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no  cai)a('ity  to  givo,  and  riiilicrniorc  that  siioli  a  rule 
precludes  the  next  of  kin  from  instigating  a  sale  for 
their  own  personal   advantage. 

In  case  of  a  sale  of  land  for  the  purpose  of  par- 
tition,^' while  the  proceeds  of  sale  obviously  belong 
to  those  who  previously  held  title  to  the  land,  such  pro- 
ceeds have  the  character  of  personalty  and  not  of 
realty,^'-  except  in  some  jurisdictions,  as  regards  the 
share  of  one  not  sui  juris.'''''  Occasional  statements  that 
such  proceeds  have  the  character  of  realty  mean  merely 
that  the  conversion  does  not  affect  the*  riglits  of  the 
persons  previously  entitled.  So  when,  npon  the  sale  of 
land  by  an  order  of  court  or  under  a  power,  it  is  said 
that  the  proceeds,  or  surplus  proceeds,  of  sale  are  to 
be  regarded  as  land,  this  ordinarily  means  merely  that 
the  person  or  persons  previously  entitled  to  the  fund 
in  the  shape  of  land  do  not  lose  their  rights  in  the  fund 
merely  by  reason  of  its  change  of  form.^^ 


Smith  V.  Bayrlght.  34  N.  J.  Eq. 
424;  Storm  v.  McGrover,  189  N.  Y. 
568,  82  N.  E.  160;  Lloyd  v.  Hart, 
2  Pa.  473,  45  Am.  Dec.  612;  Hart's 
Appeal,  8  Pa.  32;  Findley  v.  Find- 
ley,  42  W.  Va.  372,  26  S.  E.  433. 

31.  Post  §  204. 

32.  Newcomer  v.  Orem,  2  Md. 
297,  56  Am.  Dec.  717;  Cronise  v. 
Hardt,  47  Md.  433;  Wentz' Appeal, 
126  Pa.  541,  17  Atl.  875;  Scott's 
Estate,  137  Pa.  454,  20  Atl.  623; 
Cowden  v.  Pitts,  2  Baxt.  (Tenn.) 
59;  Findley  v.  Findley,  42  W.  Va. 
372,  26  S.  E.  433.  But  that  the  pro- 
ceeds belonging  to  one  of  the  '^oten- 
ants  do  not  become  personalty 
until  accepted  by  him  as  such,  see 
Smith  V.  Bayright,  34  N.  J.  Eq. 
424;  Turner  v.  Dawson,  80  Va.  841. 

33.  See  ante,  this  section,  notes 
29,  30, 

34.  See   Kitchens   v.    Jones,   87 


Ark.  502,  19  L.  R.  A.  (N.  S.) 
723.  128  Am.  St.  Rep.  36,  113  S.  W. 
29;  Garner  v.  Wood,  71  Aid.  37, 
17  Atl.  1031;  Hovey  v.  Dary.  154 
Mass,  7,  27  N.  E.  659;  Kolars  V. 
Brown,  108  Minn,  60,  121  N.  W. 
229;  Meeker  v.  Forbes.  84  N.  J, 
Eq.  271,  93  Atl.  887;  Ackerman  v. 
Gorton,  67  N.  Y.  63;  Denton  v. 
Tyson,  118  N.  C.  542,  24  S.  E,  116; 
Griswold  v.  Frink,  22  Ohio  St. 
79;  PenneH's  Appeal,  20  Pa.  St. 
515;  In  re  llenszey's  Estate,  ?9 
Pa.  St.  428;  Jones  v.  Walkup,  5 
Sneed,  (Tenn.)  135;  Burgess  v. 
Booth.   1908,   2   Ch.  648. 

In  Fowler  v.  Lewis,  Adm'r.  36 
W.  Va.  112,  14  S.  E.  447,  it  waa 
decided  thiat  the  sale  of  land  did 
not  make  the  fund  personalty  so 
as  to  be  subject  to  an  attorney's 
lien  for  services.  But  this  ap- 
pears  merely  to  amount  to  a  de- 
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When  land  is  taken  under  the  power  of  eminent 
domain,  the  purchase  money  belongs  to  the  same 
persons  to  whom  the  land  belonged,  and  is  subject  to 
similar  limitations.^^  It  is,  however,  personalty,^*^  except 
perhaps,  in  some  jurisdictions,  as  regards  the  share  of 
an  owner  not  sui  jtirisJ^'^ 

IV.     Interests  Arising  Under  Contracts  op  Sale. 

§  125.  Operation  of  contract  in  equity.  It  is 
frequently  said  that  on  the  making  of  an  executory  con- 
tract for  the  sale  of  land,  of  which  specific  performance 
would  be  decreed,  a  court  of  equity,  regarding  as  done 
that  which  ought  to  be  done,  will  consider  the  purchaser 
as  the  owner  of  the  land.-''*^    It  is  also  frequently  said 


cision  that  preexisting  rights  of 
property  are  not  displacad  by  tlie 
sale. 

As  to  the  time  of  a  conversion 
effected  by  an  order  for  tlie  sale 
of  land,  it  is  held  in  this  country 
that  it  takes  place  only  on  the 
ratification  of  the  sale  and  com- 
pliance by  the  purchaser  with  the 
terms  thereof.  Hawkins  v.  Hawk- 
ins' Admr,  173  Ky.  475,  191  S.  W. 
258;  Newcomer  v.  Orem,  2  Md. 
297,  56  Am.  Dec.  717;  Early  v. 
Dorsett,  45  U±  462;  In  re  Big- 
gert,  20  Pa.  St.  17;  Jones  v.  Walk- 
up,  5  Sneed  (Tenn.)  135;  Wayne 
V.  Fonts,  108  Tenn.  145,  65  S.  W. 
471.  In  England,  it  is  hald  to 
date  from  the  order  for  sale.  Hyett 
V.  Mekin,  25  Ch.  Div.  735. 

35.  Mayer  v.  McCracken,  245 
111.  1,  92  N.  E.  355;  Simonds  v. 
Simonds,  112  Mass.  157",  Durando 
V.  Durando,  23  N.  Y.  331;  Re 
Tatham's  Estate.  250  Pa.  269,  95 
Atl.  520. 

36,  U.  S.  V.  Baker,  183  Fed.  280; 


Emerson  v.  Cutler,  14  Pick.  118; 
Simonds  v.  Simonds,  112  Mass. 
157;  Ballou  v.  Ballou,  78  N.  Y. 
325;  Ametrano  v.  Downs,  170  N. 
Y.  388,  58  L.  R.  A.  719,  88  Am. 
St.  Rep.  67;  63  N.  E.  340;  In  re 
Blewett  St.  of  Seattle,  59  Wash. 
485,   110  Pac.   549. 

But  in  New  Jersey,  in  the  case 
of  such  a  sale,  as  in  the  case  of 
any  other  compulsory  sale,  the 
proceeds  become  personalty  as  to 
a  particular  person  entitled  only 
after  acceptance  thereof  as  such 
by  him,  being  s^ii  juris.  Wetherill 
V.  Hough,  fc2  N.  J.  Eq.  683,  29  Atl. 
592.  In  England  the  character 
of  the  fund  realized  in  such  cases 
appears  to  be  determined  by  the 
Avording  of  the  particular  statute 
authorizing  the  taking.  See  notes 
to  Fletcher  v.  Ashburner,  1  White 
&  T.   Lead.   Cas.    Eq.   1151. 

37.  Ante,  this  section,  notes  29, 
30. 

38.  See,  e.  g.  2  Story,  Eq.  Jur, 
§  790  ;1  Pomeroy,  Eq.  Jur.  §  368; 
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that  the  vendor  holds  th(3  legal  title  in  trust  for  the 
purchaser,''^  and  oceasionally  the  purchaser  is  said  to 
be  the  trustee  of  the  vendor  as  regards  the  pui-cliase 
money."*" 

In  support  of  the  statement  that  equity  regards 
the  purchaser  as  the  owner  of  tlie  property,  reference 
is  ordinarily  made  to  one  or  more  of  the  following  con- 
siderations.^^ The  purchaser  may  devise  his  interest 
in  the  property  under  the  name  of  real  estate  or  real 
property,^-  it  passes  by  descent  to  his  heirs/-^  and  it 
is  frequently  subject  to  the  dower  rights  of  his  wife.''* 


Paine  v.  Meller,  6  Ves.  349;  Love 
V.  Butler,  129  Ala.  531,  30  So.  735; 
Kimberlin  y.  Templeton,  (Ind.) 
102  N.  E.  160;  In  re  Boyle's  Es- 
tate, 154  Iowa,  249,  38  L.  R.  A.  (N. 
S.)  420,  134  N.  W.  590;  Marquette 
V.  Michigan  Iron  &  Land  Co..  132 
Mich.  130,  92  N.  W.  934;  Stearns 
V.  Kennedy,  94  Minn.  439,  103  N. 
W.  213;  Jewstt  v.  Blacli,  60  Neb. 
173,  82  N.  W.  375;  Derr  v.  Dillen- 
ger,  75  N.  C.  300;  Woodward  v.  Mc- 
CoHum,  16  N.  Dak.  42,  11  N.  W. 
623;  Scott  Baldwin  Co.  v.  Mc- 
Adams,  43  Okla.  161,  141  Pac.  770; 
Collins  V.  Creason,  55  Ore.  524,  106 
Pac.  445;  Siter's  Appeal,  29  Pa.  71; 
PhiUis  V.  Gross,  32  G.  Dak.  438, 
143  N.  W.  373;  Skaggs  v.  Kelly, 
(Tenn.  Ch.)  42  S.  W.  275;  Taylor 
V.  Interstate  Investment  Co.  75 
Wash.  490,  135  Pac.  240. 

39.  2  Story,  Equity  Jur.  §  790; 
1  Perry,  Trusts,  §§  122,  231;  Pome- 
roy.  Equity  Jur.  §  1261;  Lysaglit 
V.  Edwards,  L.  R.  2  Ch.  Div.  499; 
Lenman  v.  Jones  33  Dist.  Col.  App. 
7;  McGinn  v.  Willey,  24  Cul.  App. 
303,  141  Pac.  49;  Connecticut  Fire 
Ins.  Co.  V.  Colorado  Leasing  &  C. 
Co.,  50  Colo.  424,  116  Pac.  154; 
Jordan  v.   Johnson,   50   Ind.  App. 


213.  98  N.  E.  143;  Wolfe  v.  Iowa 
Railway  &  Light  Co.,  173  Iowa 
277,  155  N.  W.  324;  Bailey  v. 
Coffin,  115  Me.  495,  99  Atl.  447; 
Carpenter  v.  Douglass,  104  Miss. 
74,  61  So.  161,  425;  Carthage 
Tissue  Paper  Mills  v.  Carthage, 
200  N.  Y.  1,  9?  N.  E.  60;  Miller  v. 
Sh9lburn,  15  North  Dak.  182,  107' 
N.  W.  51;  Dunn  v.  Yakish,  10  Okla. 
338,  61  Pac.  926;  MHes  v.  Hemen- 
way.  (Ore.)  Ill  Pac.  696;  Attle- 
berry  v.  Burnett,  102  Tex.  118,  113 
S.  W.  526. 

40.  1  Perry,  Trusts,  §  231; 
Pomeroy,  Eq.  Jur.  §§  368,  1261; 
Rankin  v.  Dean,  157  Ala.  490,  47 
So.  1015;  Cross  v.  Bean,  83  Me. 
61,  21  Atl.  752;  Dorsey  v.  Hall,  7 
Neb.  "460;  Sewell  v.  Underbill,  127 
App.  Div.  (N.  Y.)  92,  111  N.  Y. 
Supp.  85. 

41.  See  article  by  Professor 
Samuel  Williston  in  9  Ha^v.  Law 
Rev.  at  p.  116. 

42.  Townsend  v.  Champenowne, 
9  Price  130;  Greenhill  v.  Green- 
bill,  2  Vern.  679;  Buck  v.  Buck, 
II   Paige  170(sem67e). 

43.  Post  §  127,  note  62. 

44.  Post   §  214. 
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Futhermore,  hy  recording  his  contract,  he  can  prevent 
tlie  vendor  from  defeating  his  interest  by  a  sale  to  an 
innocent  purchaser.^''  The  vendor,  so  long  as  he  retains 
possession,  is  liable  to  the  vendee  for  acts  of  waste,'"' 
and  he  cannot  convey  free  from  the  purchaser's  claim 
except  to  a  bona  fide  purchaser  for  value.'*^  These 
considerations  may  justify  the  conclusion  that  the 
purchaser  is,  in  the  view  of  a  court  of  equity,  the  owner 
of  an  estate  oi-  interest  in  the  land,  but  that  he  is  the 
owner  of  the  land,  that  is,  of  the  entire  interest  therein, 
to  the  exclusion  of  the  vendor,  is  open  to  question.''^ 
The  vendor  ordinarily  has  the  right  of  possession  of 
the  land,  even  in  the  view  of  a  court  of  equity,^'-*  and  he 
has  such  an  interest,  even  when  the  purchaser  has 
taken  possession,  as  to  entitle  him  to  an  injunction  to 
restrain  waste  bv  the  latter.^" 


45.  Post,  §  567   (b). 

46.  Clark  v.  Ramuz  [1891]  2 
^.  B.  456;  Holinberg  v.  Johnson, 
45  Kan.  197,  25  Pac.  575;  Compare 
H^Ureigel  v.  Manning,  97  N.  Y. 
56. 

47.  1  Pomeroy,  Eq.  Jur.  §  368; 
Birmingham  v.  Forney,  (Ala.)  55 
So.  618;  Drake  Lumber  Co.  v. 
Branning,  68  Fla.  543,  64  So.  263; 
Grooms  v.  Grooms,  141  Ga.  478, 
81  S.  E.  210;  Glover  v.  Fisher,  11 
Mich.  9;  ^ordan  v.  Johnson,  50 
Ind.  App.  213,  98  N.  E.  143; 
Randolph  v.  Wheeler,  182  Mo.  145, 
81  S.  W.  419;  Barney  v.  Chamber- 
lain. 85  Neb.  785.  124  N.  W.  482; 
Morgan  v.  Russell,  24  N.  Dak.  490, 
43  L.  R.  A.  (N.  S.)  1150,  140  N.W. 
99;  Derr  v.  Dcllinger,  75  N.  C.  300; 
DUlinger  v.  Ogden,  244  Pa.  20,  90 
Atl.  446;  Vermont  Marble  Co.  v. 
Mead,  85  Vt.  20,  80  Atl.  852. 

48.  See  Professor  Langdell's 
argument  that  the  contract  can 
not  propel  ly  have  any  effect  in 
equity   other   than   that  which  it 


has  at  law.  1  Harv.  Law  Rev.  at  p. 
235. 

49.  Ackland  v.  Cuming  2  Madd. 
28;  Robertson  v.  Skelton,  12  Beav. 
260;  Burnett  v.  Caldwell,  9  Wall. 
(U.  S.)  290,  19  L.  Ed.  712;  Nelson 
V,  Shelby  Mfg.  Co.,  96  Ala.  515, 
11  So.  695,  38  Am.  St.  Rep.  116; 
Gates  V.  McLean.  70  Cal.  42,  11 
Pac.  489;  Marvel  v.  Ortlip,  3  Del. 
Ch.  9;  Williams  v.  Forbes,  47  111. 
148;  Griffin  v.  Rochester,  96  Ind. 
545;  Wood  v.  Irving,  159  Iowa,  658, 
140  N.  W.  880;  Niles  v.  Phinney, 
90  Me.  122,  37  Atl.  880;  Way  v. 
Root,  174  Mich.  418,  140  N.  W.  577; 
Olson  v.  Minnesota  &  N.  W.  R.  Co. 
89  Minn.  280,  94  N.  W.  871;  Cartin 
v.  Hammond,  10  Mont.  1;  Ives  v. 
Ives,  13  Johns.  (N.  Y.)  235;  Allen 
V.  Taylor,  96  N.  C.  37,  1  S.  E.  644; 
Lee  V.  Summers,  2  Ore.  260;  De 
Bois  V.  Baum,  46  Pa.  537;  Welch 
V.  Hover  Schiffner  Co.  75  Wash. 
130,  134  Pac.  526. 

50.  Kerr,  Injunctions  (5th  Ed.) 
76;    High,   Injunctions    (4th   Ed.) 
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The  statoiiu'iit,  not  iiil'ri'<|iUMitly  niado,-"''  that  the 
vendor  holds  the  legal  title  in  ti'ust  for  the  pureh&ser, 
is  to  be  taken,  it  seems,  with  eonsiderable  reserve. ''- 
Until  the  priee  has  been  ])aid,  while  the  vendor  holds 
the  legal  title  subjeet  to  an  e(|uitable  obligation  to 
eonvey  to  the  purchaser  on  payment  of  the  purchase 
money,  he  has,  unlike  an  ordinary  trustee,  a  personal 
and  substantial  interest,  which  he  may  actively  assert.'^^ 
And,  it  might  be  added,  unlike  an  ordinary  trustee,  he 
has  the  exclusive  right  of  beneficial  enjoyment  for  the 
time  being,  except  in  so  far  as  this  may  be  given  to  the 
purchaser  by  special  agreement,  constituting  the  kilter. 
it  is  conceived,  a  tenant  of  the  vendor.-'"''''* 

The  statement  that  the  purchaser,  merely  by  reason 
of  his  contract  to  pay  money  to  the  vendor,  is  a  trustee 
as  to  such  money,  which  is  in  the  ordinary  case  in  no  way 
identified,-''"*  is  certainly  not  correct,  unless  we  give  a 
very  extended  significance  to  tlie  expression  "trustee." 
He  is  no  more  a  trustee  for  the  vendor  than  is  any 
person,  who  promises  to  pay  money  to  another,  trustee 
for  such  other. 

§  126.  Risk  of  loss  before  conveyance.  Tlie  theory' 
that  the  purchaser  is,  in  the  view  of  a  court  of  equity, 
the  owner  of  the  land,  has  had  results  of  very  great  prac- 
tical importance,  in  many  jurisdictions,  in  giving  i-ise  to 
a  rule  that,  unless  a  contrary  intention  appears,  the  pur- 
chaser, and  not  the  vendor,  must  bear  any  loss  ai'ising 
from  deterioration  of  the  property,  or  injury  thereto, 
as  by  fire.-'^^    In  a  minority  of  jurisdictions  only  is  this 

§  657,  39  Cyclopedia  Law  &  Proc.  15  Columbia  Law  Rev.  at  p.   256. 

1626.  36    Solicitor's   Jonrnal   775,   784. 

51.  Ante,  this  section,  note  39.  53.     Sbaw  v.  Foster,  L.  R.  5  H. 

52.  That  he  is  not  properly  re-  L.  321  per  Lord  Cairns. 

ferred  to  as  a  trustee  see  article  53a.     See  1  Tiffany,  Landlord  & 

by  Prof.  Sa:.iuel  Williaton.  9  Harv.  Ten.  §  43. 

Law  Rev.  at  p.  117,  (luoting  Ray-  54.     Ante,  this  section,  note  40. 

ner  v.  Preston,  18  Ch.  D.  1.  See  also  55.     Paine  v.  Meller,  6  Ves.  349; 
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rule  not  accepted  and  the  loss  imposed  on  the  vendor.-"*^ 
As  ^bove  suggested,  conceding  that  the  purchaser  has 
rights  of  ownership  so  soon  as  an  executory  contract  of 
sale  is  entered  into,  it  is  somewhat  difficult  to  concede 
that  the  vendor  has  no  such  rights.  And  if  the  ven- 
dor has  rights  of  ownership  as  well  as  the  pur- 
chaser, the  reason  given  for  the  majority  rule,  that 
the  purchaser  is  "the  owner"  of  the  property,  falls  to 
the  ground.  The  view  has  been  urged,  that  if  no  in- 
tention to  the  contrary  appears,  the  risk  of  loss  should 
follow  the  possession,  on  the  theory  that  the  possession 
shows  the  intention  of  the  parties  as  to  where  the 
ownership  is  to  be  regarded  as  located.^^  But  it  may 
be  questioned  whether  the  fact  that  the  vendor  permits 
the  purchaser  to  take  possession,  or  fails  to  do  so,  shows 


{semble) ;  Harford  v.  Furrier,  1 
Madd.  532;  Lombard  v.  Chicago 
Sinai  Congregation,  64  111.  479; 
Marks  v.  Tichenor,  85  Ky.  538,  4 
S.  W.  225;  Brewer  v.  Herbert,  30 
Md.  301,  96  Am.  Dec.  582;  Snyder 
V.  Murdock,  51  Mo.  175;  Manning 
y.  Nortli  British  &  Merc.  Ins.  Co. 
123  Mo.  App.  456,  99  S.  W.  1095; 
Marion  v.  Wolcott,  68  N.  .1.  Eq.  20, 
59  Atl.  242;  Sewell  v.  Underhill, 
197  N.  Y.  168.  90  N.  E.  430;  Wood- 
ward V.  McColIum,  16  N.  Dak. 
42,  111  N.  W.  623;  Gilbert  v. 
Port,  28  Ohio  St.  276,  292;  Dunn 
V.  Yaskish,  10  Okla.  388,  61  Pac. 
926;  Reed  v.  Lukens,  44  Pa.  200, 
84  Am.  Dec.  425. 

But  even  in  states  where  this 
general  rule  is  accepted,  the  ven- 
dor is  said  to  bear  the  risk  of  loss 
if  he  is  not  in  a  position  to  make 
a  good  title.  Phinizy  v.  Guernsey. 
Ill  Ga.  346,  50  L.  R.  A.  680,  36  S. 
E.  796;  Eppstein  v.  Kuhn,  225  111. 
115,  80  N.  E.  80;  Calhoun  v.  Bel- 
den,  3  Bush  (Ky.)  674;  Dickinson 


V.  Wright.  56  Mich.  42,  22  N.  W. 
412;  Bechtel  v.  Dakota  Nat.  Bank, 
35  S.  Dak.  191,  151  N.  W.  887.  See 
a  suggestive  editorial  note  18 
Columbia  Law  Rev.  162. 

56.  Cutliff  V.  McAnally,  88  Ala. 
507,  7  So.  331  (dictum);  Gould  v. 
Murch,  70  Me.  28,8,  35  Am.  Rep. 
325;  Thompson  v." Gould,  20  Pick. 
(Mass.)  134;  Wells  v.  Calnan,  107 
Mass.  514;  Hawks  v.  Kehoe,  193 
Mass.  419,  10  L.  R.  A.  N.  S.  125,  9 
A.  &  E.  Am.  Cas.  1053,  79,N..  EJ. 
766;  Wilson  v.  Clark,  60  N.  H.  352'; 
Powell  V.  Dayton,  S.  &  G.  R.  R.  Co., 
12  Ore.  488,  8  Pac.  544.  '      '  ' 

57.  Article  by  Prof.  Samuel 
Williston  in  9  Harv.  Law  Rev.  at 
p.  122  et  seg.  Occasionally  the 
courts  refer  to  the  possession  be- 
ing in  the  one  or  the  other  as 
bearing  upon  the  incidence  of;. the 
loss.  See  Phimzy  v.  Guernsey,  111 
Ga.  346,  50  L.  R.  A.  680,  78  Am. 
St.  Rep.  207,  36  S.  E.  796;  Good. v. 
Jarrard,  93  S.  C.  229,  76  S.  E.  6p8, 
See  also  the  analysis  of  the  cases 
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any  intention  as  to  the  ownership.  In  the  ordinary  case, 
it  is  submitted,  the  risk  of  loss  should  fall  upon  the 
purchaser,  in  the  sense  that  he  niufet  pay  for  the  land 
regardless  of  the  accidental  destruction  of  the  improve- 
ments thereon,  for  the  reason  that  his  contract  contains 
no  exemption  from  liability  by  reason  of  such  destruc- 
tron,  The  case  appears  to  be  closely  analogous  to  that 
of  the  destruction  of  the  improvements  u])on  land  leased, 
which,  by  the  great  weight  of  authority,  does  not  relieve 
the  tenant  from  liability  for  rent,  in  the  absence  of  a 
specific  provision  to  the  contrary. ^^^ 

§  127.  Succession  on  death.  On  the  death  of  the 
vendor  the  land  passes  to  his  heir  or  devisee  subject  to 
the  obligation  to  which  it  was  subject  in  the  vendor's 
hands,  to  convey  in  accordance  with  the  contract.^** 
-On  the  other  hand  the  right  to  receive  the  purchase 
money,  being  a  personal  chose  in  action,  passes  to  the 
vendor's  personal  representative,^^  and  the  heir  or 
devisee,  although  he  may  be  compelled,  either  by  the 
purchaser,®"  or  the  personal  representative  of  the  ven- 

in  Editorial  note  in  23  Yale  Law  152;    Park   v.    Marshall,    4    Watts. 

Journ.  266.  (Pa.)     382;    Bartlett  v.  Watson,  3 

57a.     Post    §    413,    notes    81-S5.  Sneed  (Tenn.)  287;  Jones  v.  Tay- 

58.     Lysaght  v.  Edwards,  L.  R.  lor,  7  Tex.  240,  56  Am.  Dec.  48. 

3  Ch.  Div.  499;  Masterson  v.  Pul-  59.     Story,  Eq.  Jur.  §§  789.  790. 

len,  62  Ala.  145;   Coles  v.  Feeney,  1212,     1213;     Farrar    v.     Earl     of 

52  N.  J.  Eq.  493,  29  Atl.  172:  Rock-  Winterton,  5  Beav.  1;  Robinson  v. 

land-Rockport  Lime  Co.  v.  Leary,  Appleton,    124    111.    276,    15    N.    E. 

203  N.  Y.  469,  L.  R.  A.  1916  F.  352,  761;   Rockland-Rockport  Lime   Co. 

AW.  Gas.  1913  B.  62,  97  N.  E.  43;  v.   Leary,  203  N.  Y.   469  L.  R.   A. 

Vincent  V.  Huff's  Lessee,  8  Serg.  £:  1916  P.  352,  Ann.  Cas.  1913  B.  62, 

R.  381;  Hibbert  v.  Aylott,  52  Tex.  97   N.    E.   43;    Bender   v.    Lucken- 

530;  And  see  cases  cited  post  notes  bach,  162  Pa.   18,  29  Atl.  295,  296; 

CO,  61.  In  some  states  the  executor  Bowen  v.  Lansing,  129  Mich.  117, 

pr  adminstrator  is  authorized   by  57  L.  R.  43,  95  Am.  St.  Rep.  427, 

statute  to  make  a  conveyance   of  88  N.  W.  384. 

land  to  one  to  whom  his  decedent  60.     Moore   v.   Murrah,    40   Ala. 

had  contracted  to  sell  it.  See  e.  g.  573;    Rain  v.  Roper,  15  Fla.  121; 

Adams    v.    Harris,    47    Miss.    144;  Duncan    v.    Wickliffe,    5    111.    452; 

White   V.   Hooper,    6   Jones   N.    C.  McQuitty  v.  Wilhite,  218  Mo.  586, 
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dor,'''^  to  jnake  a  conveyance  to  the  purchaser,  acquires 
no  benefit  from  so  doinii". 

On  the  death  of  the  purchaser,  his  right  in  equity 
to  compel  a  conveyance  of  the  land  is  regarded  as  pass- 
ing as  land  to  his  heir  or  devisee,"^  ^vhile  the  obligation 
to  pay  the  purchase  price  devolves  upon  the  personal 
representative,  as  the  person  liable  on  the  contracts  of 
decedent.^^ 

A  contract  for  the  sale  of  land  made  by  one  who 
had  previously  executed  a  will  disposing  of  such  land, 
since  it  subjects  the  land  to  an  obligation  to  convey  to 
the  purchaser,  has  ordinarily  the  effect  of  defeating  the 
devise  except  as  regards  the  bare  legal  title,  which 
passes  to  the  heir  subject  to  such  obligation.^^  And 
so  a  devise  of  land  which  the  testator  had,  before  the 
execution  of  the  will,  contracted  to  convey,  obviously 
passes  the  land   subject  to  the  obligation  to   convey.^^ 


]17  S.  W.  730;  Kitlder  v.  Barr,  35 
N.  H.  235;  CoUins  v.  Leary,  74  N. 
J.  852,  71  Atl.  003;  Hale  v.  Darter, 
5  Humph.  (Tenn.)  79;  Gallatin 
Land  etc.  Co.  v.  Davis,  44  W  Va. 
109,  28  S.  E.  747;  Morgan  v.  Mor- 
gan. 2  Wheat.  (U.  S.)  290,  4  L.  Ed. 
242. 

61.  Harris  v.  Johnson,  176  Ala. 
445,  58  So.  426;  Hurst  v.  Hensley, 
7  Blackf.  (Ind.)  373;  Butman  v. 
Butman,  213  111.  104,  72  N.  E.  812; 
Miller  v.  Miller,  25  N.  J.  Eq.  354; 
Mitchell  V.  Shell,  49  Miss.  118; 
Haai^  v.  Schloss,  168  N.  C.  97,  83  S. 
E.  306. 

62.  Schmuttgen  v.  Frank,  213 
Fed.  440,  130  C.  C.  A.  76'  HiH  v. 
Heard,  104  Ark.  23  148  S.  W.  254. 
42-L.  R.  A.  (N.  S.)  446  Ann.  Cas. 
1914  C.  403,  148  S.  W.  254;  Hadden 
v.'fhompson,  118  Ga.  207,  44  S.  E. 
idoi;  Healey  v.  Simpson,  113  Mo. 
340.  20  S.  W.  881;  Mauzy  v.  Hin- 
rlQks,  89  Neb.  280,  131  N.  W.  218; 


Young  V.  Young,  45  N.  .T.Eq.  27,  16 
Atl.  921;  Rutherford  v.  Green,  37 
N  C.  121;  Zenske  v.  Zenske,  62 
Ore.  46,  124  Pac.  203;  Davenport 
V  Latimer,  53  S.  C.  363,  31  S.  E. 
630. 

63.  1  Jarman,  Wills,  51;  Buck- 
master  V.  Harrop,  7  Ves.  341; 
Jones  V.  Hert,  192  Ala.  Ill,  68  So. 
259;  Champion  v.  Brown,  6  Johns. 
Ch.  398,  10  Am.  Dec.  343;  House  v. 
Dexter,  9  Mich.  246;  Weldenbaum 
V.  Raphael,  83  N.  J.  17,  90  Atl.  683; 
WlUiams  v.  Hassell,  73  N.  C.  174; 
Riegelman's  Estate,  174  Pa..  476, 
34  Atl.  120. 

64.  1  Jarman.  Wills,  129;  Far- 
rar  v.  Earl  of  Winterton.  5  Beav. 
1;  Watts  v.  Watts,  L.  R.  17  Eq. 
219;  Blair  v.  Snodgrass.  1  Sneed 
(Tenn.)  1;  Walton  v.  Walton,  7 
Johns.  Ch.  258,  1  Am.  Dec.  456; 
Rose  V.  .Tessup,  19  Pa.  280. 

65.  1  Jarman,  Wills,  654;  Wall 
V.  Bright,  1  Jac.  &  W.  494;   New- 
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A  specific  devise  of  laud  is  adeemed  by  the  making, 
after  the  execution  of  the  will,  of  a  contract  for  the 
sale  of  the  land,  and  the  deviso  will  not  ordinarily  be 
effective  to  carry  the  right  to  the  [)urciiast'  money.""  A 
specific  devise  in  a  will  executed  aftei-  the  making  of  a; 
contract  for  the  sale  of  the  land  devised  will  prima  facie 
be  construed  as  intended  to  give  to  the  donee  named  the 
proceeds  of  sale.*^^ 

§  128,    Application  of  doctrine  of  conversion.     It 

has  been  frequently  staled,  bj^  courts  of  the  highest 
standing,  that  tlie  effect  of  the  making  of  a  contract  for 
the  sale  of  land  which  is  specifically  enforcible,  is  to 
cause  an  equitable  conversion  of  the  vendor's  interest 
in  the  land  into  money  and  of  the  purchaser's  interest 
in  the  money  to  be  paid  into  land.^^  The  introduction 
of  the  theory  of  conversion  in  this  connection  appears 
however  to  be  entirely  unnecessary,  and  calculated  to 
confuse  rather  than  to  clarify  the  matter  under  dis- 
cussion.^^ The  confusion  resulting  from  this  elTort  to 
explain  the  results  of  the  making  of  a  contract  of  sale 
in  terms  of  equitable  conversion  has  been  particularly 
exemplified  in  discussions  of  the  effect  of  an  option  of 

port  Water  Works  v.  Slsson,  18  R.  411,  28  Atl.  336. 

I.  411,  28  Atl.  336.  68.     See     e.     g.     Flomerfelt     v. 

66.  Farrar  v.  Winterton,  5  Siglin,  155  Ala.  633,  130  Am.  St. 
Beav.  1;  Watts  v.  Watts,  L.  R.  17  Rep.  67,  47  So.  106;  Henson  v.  Ott. 
Eq.  219;  Weeding  v.  Weeding.  1  7  Ind.  512;  Keep  v.  Miller,  42  N.  J. 
Johns.  &  H.  424;  Donahoo  v.  Lea,  Eq.  100,  6  Atl.  495;  Lewis  v. 
1  Swan  (Tenn.)  119;  Newport  Smith.  9  N.  Y.  512,  61  Am.  Dec. 
Water  Works  v.  Sisson.  18  R.  I.  706;  Bender  v.  Liickenbach.  162 
411,  28  Atl.  336;  Contra:  In  re  Le-  Pa.  18,  29  Atl.  295;  Blair  v.  Snod- 
fevre's  Estate,  100  Wis.  192.  75  grass,  1  Sneed  (Tenn.)  Shaw  v. 
N.  W.  951;  and  see  Covey  v.  Dins-  Foster,  5  H.  L.  321. 

moor.  226  111.  438.  80  N.  E.  998.  69.     The   matter  is  most   excel- 

25467  take  156  Aug.  21  Myrtle.  lently  discussed   in   an   article   by 

67.  Drant  v.  Vause.  1  Y.  &  C.  C  Professor  Harlan  P.  Stone,  in  13 
580;  Pyle  v.  Pyle.  (1895)  1  Ch.  Columbia  Law  Rev.  at  p.  369,  to 
724;  Covey  v.  Dinsmoor,  226  111.  which  the  present  writer  desires 
438,  80  N.  E.  998.  But  see  Newport  to  acknowledge  his  indebtedness. 
Water  Works  v.  Sisson,   18  R.  I. 
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purchase  which  is  exercised  after  the  death  of  the  ven- 
dor, the  giver  of  the  option.  In  such  a  case  the  right 
to  the  purchase  money  has  been  regarded  as  passing  to 
the  vendor's  personal  representative  and  not  to  his 
heir,  although  there  was  actually  no  completed  contract, 
susceptible  of  si)ecific  })erformanco,  at  the  time  of  the' 
vendor's  death.  Such  a  view,  that  the  money  paid  as  a' 
result  of  an  option  contract  entered  into  by  the  de- 
ceased owner  of  land,  and  as  a  condition  precedent  to 
the  performance  thereof,  though  by  his  successor  in 
interest,  belongs,  as  personal  property,  to  his  personal 
representative,  is  perhaps  a  reasonable  one,^*^  but  the 
judicial  attempts  to  support  it  on  the  theory  of  equitable 
conversion  are  by  no  means  satisfactory,  it  being  said 
that  although  the  conversion  does  not  take  place  until 
the  exercise  of  the  option,  that  is,  until  after  the  ven- 
dor's death,  the  conversion  is  to  be  regarded  as  relating 
back  to  the  time  of  the  giving  of  the  option  by  the 
vendor.''^ 


70.  See  discussion  in  13  Colum- 
bil  Law  Rev.  at  p.  378.  But  tliat 
the  personal  representative  is  not 
entitled,  see  Rockland-Rockport 
Lime  Co.  v.  Leary,  203  N.  Y. 
469  L.  R.  A.  1916  P.  352,  Ann.  Cas. 
1913  B  62,  97  N.  E.  43  (dictum); 
Smith  V.  Lowenstein,  50  Ohio  St. 
346,  34  N.  E.  159;  Inghram  v. 
Chandler,  179  Iowa,  304  L.  R.  A. 
1917  D.  713,  161  N.  W.  434;  Adams 
v.  Peabody  Coal  Co.,  230  111.  469, 
82  N.  E.  isemble). 

71.  Lawes  v.  Bennett,  1  Cox. 
167;  In  re  Isaacs  (1894)  3  Ch. 
506;  Kerr  v.  Day,  14  Pa.  112,  53 
Am.  Dec.  526;  Corson  v.  Mulvaney, 
49  Pa.  88,  88  Am.  Dec.  485;   New- 


port Water  Works  v.  Sisson,  18  R. 
I.  411,  28  Atl.  336. 

Though  the  doctrine  is  well 
established  in  England,  doubts 
have  been  expressed  by  courts 
even  there  as  to  its  soundness. 
See  Emuss  v.  Smith,  2  De  G.  G.  & 
Sm.  734;  Collingwood  v.  Row,  3 
.lur.  N.  S.  786;  Edwards  v.  West, 
7  Ch.  D.  863.  For  criticisms  of  the 
doctrine  that  the  conversion  re- 
lates back,  see  13  Columbia  Law 
Rev.  376  et  seq.,  17  Id.  430;  18 
Harv.  Law  Rev.  10  et  eq.,  27  Id. 
79;  24  Law  Quart.  Rev.  406;  26 
Yale  Law  Journ.  783;  and  cases 
cited  ante,  note  70. 
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I.  Reversions.* 

§  129.  The  nature  of  reversions.  A  reversion,  or 
estate  in  reversion,  is  an  estate  the  owner  of  which,  willi- 
out  disposing  of  the  estate  itself,  has  clo]jrivoil  of  the 
right  of  present  possession  by  creating  a  less  estate  in 
favor  of  another.  If  A,  having  an  estate  in  fee  simple, 
creates  an  estate  in  fee  tail,  for  life,  or  for  years,  in 
favor  of  B,  withont  disposing  of  liis  own  estate,  A  there- 
after has  an  estate  in  fee  simple  "in  reversion"  instead 
of  an  estate  in  fee  simple  *'in  possession,"  as  he  had 
before  creating  the  lesser  estate  in  favor  of  B.  Tiie 
fee  simple  estate  in  A  remains  the  same  after  tlie 
creation  of  the  lesser  estate  as  before,  bnt  A  is  witliout 
the  right  of  immediate  possession,  because  this  he  has 
transferred  to  B.  The  possession  will,  however,  revert 
to  A  upon  the  termination  of  B's  lesser  estate,  and  for 
this  reason  A's  estate  is  said  to  be  an  estate  in  reversion 
or,  as  it  is  more  usually  termed,  a  reversion.  Such  an 
estate  is  evidently,  not  a  future  estate,  but  an  actually 
existent  estate,  a  present  estate,  deprived  of  the  right 

1.     In  this  chapter  we  consider  estates,  and  likewise,  in  so  far  as 

several  classes  of  interests  m  land,  any  of  these  interests  are  not  es- 

the     common      characteristic      of  tates,  they  are  present  and  not  fu- 

which  is,  that  while  they  do  not  ture  interests,  being  in  effect  pres- 

give    the    immediate    possession,  ent    interests    based    on    the    pos- 

they   involve   either  a   possibility,  sibility  or  .irospect  of  the  acquisi- 

or  an  assured  prospect,  of  a  right  tion  of  an  estate  in  the  future.  The 

of  possession  in  the  future.    These  expression  estates  in  expectancy  is 

various    interests    are    ordinarily  open   to  the  same  objection  as  is 

grouped  under  the    generic  appel-  future    estates.  The  intere.sts  con- 

iation     of     "future     estates"     or  .sidered  are  to  a  great  extent  not 

"future  interests,"  or  occasionally,  estates,  and  in  so  far  as  they  are 

"estates    in    expectancy."      These  estates    they   are    present    estates 

expressions  are  however  all  more  and    not    estates    in    expectancy, 

or  less  misleading.     In  so  far  as  These  considerations,  the  applica- 

any  of  these  interests  are  estates,  bility  of  which  will  more  clearly 

they  are  preseut  and   not  future  appear  as  we  consider  in  turn  the 
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of  immediate  possession.^  A  reversion  is  similar  to  a 
vested  remainder  in  that  it  is  an  estate  deprived  of  the 
right  of  immediate  possession  by  reason  of  the  existence 
of  another  estate,  but  that  other  estate  is  not  created 
bv  the  same  instrument,  as  in  the  case  of  a  vested 
remamder,  '•        '         • 

An  estate  in  reversion  may  exist  by  reason  of  the 
creation  of  a  lesser  estate ,  not  only  by  one  having  a 
fee  simple  estate,  but  also  by  one  having  an  estate  for 
lifiel  br  for  years.  For  instance,  if  one  having  a  life  es- 
tate creates  an  estate  for  years,  even  for  ninety-nine  years, 
or  nine  hundred  and  ninety-nine  years,  he  still  has  his 
life  estate,  since  a  life  estate  is  in  theory  always  greater 
in  gnantmn  than  an  estate  for  years.^  After  the  creation 
of  such  estate  for  years,  the  life  estate,  previously  an 
estate  in  possession,  is  an  estate  in  reversion.  So  if  one 
having  an  estate  for  years  creates  an  estate  in  favor 
of  another  for  a  less  period,  his  estate  becomes  an  estate 
in  reversion.  If,  however,  he  creates  an  estate  in  favor 
of  another  which  will  endure  as  long  as  his  own  estate, 
he  in  effect  disposes  of  his  own  estate.  In  this  latter 
ease  he  makes  an  assignment,  as  distinguished  from  a 
sublease,  as  before  explained.^ 

An  estate  may  acquire  the  character  of  a  reversion 
by  the  creation,  not  only  of  a  lesser  estate  in  favor  of 

various  classes  of  these  interests,  2.     That  a  reversion  is  a  pres- 

lias    led    the    present     writer    to  ent   estate   is    in    effect   stated    in 

adopt,  as  the  title  of  this  chapter,  Williams,    Real   Prop.    (18th   Ed.) 

the  expression  "Rights  and  Possi-  309;   Digbv,  Hist.  Real  Prop.   (4th 

bilities   of  Future   Possession"    in  Ed.)    238;    Cruise's  Dig.  tit.  17,   § 

place  of  that  employed   by  him  in  13;   Edwards,  Prop,  in  Land.  (4tb 

the  previous  edition  of  this  work,  Ed)  94. 

"Future    Estates    and    Interests."  3.     Co.    Litt    46a;    Leake,    Prop. 

He  ventures  to  refer,  in  this  con-  in  land^  316.     But  this  theory  ft 

nection,  to  an  article  by  him  in  not  in  accord  with  the  view  whicTi 

29  Law.  Quart.  Rev.  290,  in  which  has  been  asserted,  that  one  hav- 

he    undertook    to.    criticize    state-  ing    a  term  of  years  may  crea'te 

ments  by  leading    English  writers  therein  a  life  estate  with  remairi- 

In  reference  to  the  subject  matter  der.     See  post,  §  173,  note  33. 

or  this  chapter.                            ,  4.'    Ante,  §    55   (a). 

•I  ..-,,■!  ...   r  >i    :,i.     ii..,.)ij,-;        v.  i...  '   ■:     .-..-.i'.     nut    Jii  ^i-:i ;  ..J     -,  .  ,s    VaJ/ 
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another  person,  bnt  also  of  two  or  more  lesser  estates  in 
favor  of  two  or  more  persons.  For  instance,  if 
one  seised  in  fee  simple  conveys,  by  one  and  the 
same  instrnment,  an  estate  for  life  to  A,  an  estate 
for  life  to  B,  an  estate  for  life  to  C,  and  an  estate  in 
fee  tail  to  D,  since  he  does  not  thereby  dispose  of  his 
fee  simple  estate,  he  has  an  estate  in  fee  simple  in  rever- 
sion, that  is,  the  possession  will,  by  virtue  of  his  estate 
in  fee  simple,  revert  to  him  so  soon  as  all  the  lesser  es- 
tates are  ont  of  the  way.''"' 

i  There  is,  as  stated  in  connection  with  the  subject 
of  estates  for  years,  an  '' imperfect"  tenure  between 
the  owner  of  a  reversion  and  of  the  lesser  estate,  this 
differino-  from  the  perfect  tenure  which  could  be  created 
before  the  statute  of  Quia  Emptores,  in  that  the  services, 
almost  invariably  a  rent  at  the  present  time,  are  incident 
to  the  reversion,  while  in  the  perfect  tenure  the  services 
were  incident  to  the  lord's  seignory,^  . 

The  lesser  estate,  by  reason  of  the  creation  of  which 
the  greater  estate  becomes  an  estate  in  reversion,  is 
referred  to  as  a  particular  estate,  on  the  theory,  it  is 
said,'^  that  it  is  but  a  part  (particida)  of  the  inheritance 
or  fee  simple.  But  though  the  lesser  estate  is  but  a 
part  of  the  entire  fee  simple,  in  the  sense  that  it 
represents  a  right  of  possession  for  a  limited  time  only, 
while  the  entire  fee  simple  represents  a  right  of  posses- 
fiion  which  will  endure  forever,  the  particular  estate, 
so  called,  is  not,  properly  speaking,  a  part  of  the  estate 
of  the  grantor.  As  before  stated,  the  estate  of  the 
grantor  continues  the  same  after  as  before  the  creation 
of  the  particular  estate,  except  that  it  is  deprived  of  the 
right  of  present  possession,  and  this  would  not  be  the 
ease  if ^  by  the  creation  of  the  particular  estate,  the 
t^rantoT  divested- himself  of  part  of  his  estate.  For  in- 
v.-i    .-■.,,:■■,         , . ,    ■         >  :  . 

5.  Co.  Litt.  45b,  46b;  2  Blackst.  317;  Williams  Real  Prop.  (21st 
Comm.  176;  2  Cruise,  Dig.  tit.  17,  Ed)  334;  Gray,  Perpetuities  §  22. 
§   2.  7.     2    Blackst.  Comm.  165;    Wil- 

6.  Leake,    Prop,    in    L.aiid    42,  Hams,   Real   Prop.   332. 
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i-tjuico,  takiiio-  the  ease  ol'  A,  a  tenant  in  fee  simple, 
oreating-  an  estate  for  life  in  B,  if  this  estate  for  life 
were  actually  a  part  of  A's  estate,  A's  estate  would  be 
to  that  extent  reduced  in  quantum,  and  would  not  com- 
mence until  B's  life  estate  ceases.  In  other  words  A, 
would  have,  not  an  estate,  but  merely  a  possibility  of 
an  estate.  And  taking  tlie  case  of  a  tenant  for  twenty 
years  making  a  lease  for  ten  years,  if  the  lesser  estate 
were  actually  a  part  of  the  greater,  the  lessor  would 
nave  a  reversion  of  hut  ten  years,  while  as  a 
matter  of  fact  he  has  a  reversion  for  twenty  years.  In 
view  of  these  considerations,  the  statement  quite  fre- 
quently made,^^  that  a  reversion  is  a  part  of  the  grantor's 
previous  estate,  cannot  well  be  accepted. 

§  130.    No  express  limitation  of  reversion.     If  one 

who  has  an  estate  in  fee  simple,  on  creating  a  lesser 
estate  in  favor  of  another  by  conveyance,  undertakes  ex- 
pressly to  limit,  by  the  same  instrument,  an  estate  in 
fee  simple  in  his  own  favor,  such  limitation  is  nugatory, 
as  being  merely  a  transfer  to  himself  by  himself  of 
what  he  already  has.^  It  is  an  attempt  to  give  to  him- 
self as  a  remainder  what  he  has  as  a  reversion.  Moreover, 
if,  after  creating  a  lesser  estate  by  will,  the  testator 
attempts  to  create  an  estate  in  favor  of  his  htir  or 
heirs  exactly  similar  to  that  which  the  latter  would 
take  by  descent,  the  devise  is  nugatory.  The  heir  or 
heirs  have,  as  the  representatives  of  the  ancestor,  an 
estate  in  reversion,  and  they  cannot,  by  his  will,  be 
^iven  this  same  estate  by  way  of  remainder.'"  And 
fbr  substantially  similar  reasons,  it  seems,  in  case  the 
grantor  in  a  conveyance  attenqits,  after  creating  a  par- 
ticular estate  in  favor  of  another,  to  limit  by  the  same 
instrument  a  fee  simple  estate  in  favor  of  the  person  or 
persons   who   would  properly   take    such    an    estate   by 

'8.     Co.   Litt,   22b;    Preston,    Es-  9.     2      Blackst.      Comm.      176; 

tates,  120;  2  Blackst.   Comm.  175;      Leake,  Prop,  in  Land,  315. 
ChaUis,  Real  Prop.  (3d  Ed)  p.  83.  10.    Post  %  487. 
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descent  from  him,  or  in  favor  of  his  ovn  lipirs  6o 
nomine,  such  limitation  is  invalid,  and  he  is  rf^ofju'dod  as 
himself  having  the  reversion  in  fee  simple.'*  Were  the 
rule  otherwif^e,  the  heir  or  heirs  would  take  by  purchase 
from  their  ancestor,  while  they  properly  take  from 
him  hy  dj^cent. 

The  rules  above  referred  to  had  an  important  result 
at  ccmunon  law,  in  fhat  it  prevented  the  i^rantor  or  his 
heirs,  or  the  testator's  lieii-s,  in  favor  of  whom  it 
was  sought  to  limit  an  estate,  from  being  regarded 
as  having  acquired  the  ])roperty  by  purchase,  with- 
in the  canons  of  descent,'-  and  they  nuiy  now,  under 
some  of  the  state  statutes  of  descent,  have  results 
of  a  similar  character.'"'  In  England  they  have  been 
changed,  for  the  purposes  of  the  rules  of  descent, 
by  a  provision  of  the  Inheritance  act,  that  upon  a  limita- 
tion to  the  person  or  heirs  of  the  person  conveying  or 
devising  the  land,  the  person  or  persons  in  favor  of 
whom  such  limitation  is  made  shall  be  considered  to 
have  acquired  the  land  by  way  of  purchase.'^ 

§  131.  The  transfer  of  reversions.  An  estate  in 
reversion  is,  like  any  other  estate,  subject  to  alienation 
by  the  owner  thereof,  and  this  reoardless  of  the  charac- 
ter of  the  particular  estate.'^  And  not  only  may  the 
owner  of  a  reversion  transfer  his  whole  estate,  subject 
to  the  particular  estate,  but  he  may  create  another  Josser 
estate,   subject,  however,   to   the   particular  est?:;te   iire- 

11.     Co.    Litt.    22b;     Bingham's  347;  Robinsan  v.  Blankenship,  116 
Case,  2  Ca.  91a;  1  Preston,  Estates,  Tenn.  394,  92  S.  W.  854. 
454,   455;    Fearne,  Cont.    Rem.   50  12.     Blackst.  Comm.  176;    Chal- 
et seq.    MiUer  v.  Fleming,  18  Dist.  lis,  Real  Prop.  (3rd  Ed)    239. 
Col.  193;  King  v.  Dunham,  31  Ga.  13.     Post  §   494. 
743;    Alexander  v.   de   Kermel    81  14.     3  &  4  W^m.  4.  c.  106,  §  3  (A. 
Ky.  345;   Coomes  v.    Frey  141  Ky.  D.    1833).    See    Leake.    Prop,     in 
740,  133  S.  W.  758;  Loring  v.  Eliot,  Land,  315;  Challis,  Real,  Prop.  239. 
16   Gray    (Mass.)    568;    Thompson  15.     Co.  Litt.  49a.  See  1  Tiffany, 
V.    Batts,  168  N.  C.  333.  84   S.  E.  Landlord  &  Ten.  §  146  et  seq. 
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viously  created. ^^  For  instance,  the  owner  of  an  estate 
in  reversion  upon  a  life  estate  may  create  another 
life  estate  in  favor  of  a  third  person,  which  life  estate 
cannot,  however,  confer  any  right  of  possession  until 
the  first  life  estate  is  out  of  the  way. 

At  common  law,  in  the  case  of  a  reversi«Hi  upon  a 
pnrticular  estate  of  freehold,  since  the  seisin  was  in  the 
particular  tenant,  there  could  he  no  livery  of  seisin  by 
the  reversioner,  except  with  the  assent  of  the  tenant, 
and  consequently  the  transfer  was  ordinarily  made  by 
means  of  a  grant,  that  is,  a  written  instrument  under 
seal.^'^  The  effect  of  the  Statute  of  Uses  was,  however, 
to  enable  one  to  convey  a  reversion  by  bargain  and  sale, 
without  any  sealed  instrument,  or  any  instrument  what- 
soever.^^ The  Statute  of  Enrollments,  passed  shortly 
after  the  Statute  of  Uses,  required  an  indenture,  that  is, 
a  sealed  instrument,  in  the  case  of  a  bargain  and  sale 
of  a  freehold  estate,  but  this  statute  is  probably  in  force 
in  no  part  of  this  country,  and  consequently  an  un- 
sealed conveyance  of  a  reversion  can,  provided  there  is 
the  necessary  consideration  to  raise  a  use,^^  and  provided 
further  the  Statute  of  Uses  is  in  force  in  the  particular 
jurisdiction,  always  be  supported  as  a  bargain  and  sale, 
unless  there  is  a  local  statutory  requirement  of  a  seal 
upon  a  conveyance-  of  land. 

II.     Rights  of  Reverter. 

§  132.  Possibilities  of  reverter.  Reference  has 
already  been  made  to  the  right  known  as  a  *"  possibility 
of  reverter"  upon  a  determinable   fee,^°   by  virtue   of 

16.  Co.  Litt.  215a;  2  Preston,  18.  Watkins,  Conveyancing  12a, 
Abstracts,  34;  Attoe  v.  Hem-  2  Preston,  Abstracts,  85;  Com.  Dig. 
mings,  2  Bulst.  281.  Bargain  &    Sale,   B   1,   4;    Gilbert, 

17.  Co.  Litt.  49a;  Shepard'&  Uses,  87,  271;  Chibborne's  Case, 
Touclistone,     230;    Watkins,    Con-  Dyer,  229a. 

veyancing     (Preston's    Ed.)     123;  19.     Ante,  §  100. 

Note    (3)    to  Thursby  v.  Plant,   1  20.     Ante,  §  93. 

Wms.  Saund.  234.  The  expression  "possibility"  iis 
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which  the  land  will  revert  to  the  o^rantor  or  his  heirs  upon 
the  expiration  of  the  estate  of  the  grantee.  Of  a  similar 
character  is  the  possibility  of  reverter  which  exists  in  anj'' 
jurisdiction  where  the  connnon  law  estate  in  fee  simple 
conditional-^  is  still  recognized,  owing  to  the  failure  to 
to  adopt  the  statute  De  Donis  CondUionuVihus.'^^  Tn 
either  of  these  cases  the  grantor  has  a  right  to  have  the 
ownership  of  the  land  revert  to  him  upon  the  expira- 
tion of  the  estate  granted.  Such  a  right  is  obviously 
not  an  estate,  present  or  future,  but  is,  as  its  name  in- 
dicates, a  mere  possibility  of  acquiring  an  estate.^^ 


used  in  this  chapter  obviously 
means  more  than  a  mere  chance 
of  acquiring  property  in  the 
future,  such  as  every  man  has  as 
regards  every  price  of  property. 
It  means  a  prospect  of  acquiring 
property,  based  upon  either  an 
antecedent  actual  ownership  or  an 
actually  operative  legal  instru- 
ment. See  Salmond,  Jurisprudence 
(4th  Ed.)  233;  Challis,  Real  Prop. 
(3rd  Ed.)  76  notes.  The  expression 
"possibility  coupled  with  an  in- 
terest" is  sometimes  applied  in 
this  connection,  but  perhaps  "pos- 
sibility which  constitutes  an  in- 
terest" would  be  more  strictly 
accurate.  Occasionally  what  we 
refer  to,  from  considerations  of 
convenience,  as  a  possibility,  is 
actually  more  than  that,  it  being 
a  certainty,  in  one  and  his 
representatives,  of  ownership  in 
the  future.  See  post,  §  137,  note  79. 

21.     Ante,  §  23. 

,22.  As  in  South  Carolina,  S9e 
Gray,  Perpetuities,  §  14,  and  note; 
Bedon  v.  Bedon  2  Bailey  (S.  C.) 
231;  Deas  v.  Horry,  2  Hill,  Ch. 
(S.  C.)  244. 

23.  Challis,  Real  Prop.  (3rd 
Ed.)    83;    Fearne,  Cont.  Rem.  381 


Butler's  note;   Stafford  v.  Buckley, 
2  Ves.  Sr.  170. 

The  suggestion  of  North.  J.,  in 
Pemberton  v.  Barnes  (1899)  1  Ch. 
544,  that  a  possibility  of  reverter 
is  perhaps  an  estate,  can  hardly  be 
regarded  seriously.  It  is  based  up- 
on prior  judicial  statements  that 
a  canditional  fee  is  merged  in  the 
possibility  of  reverter  in  case  they 
come  together  in  one  person.  (See 
Doe  d.  Simpson  v.  Simpson,  4 
Bing.  N.  Cas.  333;  Bishop  etc.  v. 
Derby,  2  Ves.  Sr.  337,  355),  and  on 
the  usual  assumption  that  merger 
can  occur  only  in  the  case  of  two 
estates  (see  3  Preston,  Convey- 
ancing, passim).  In  such  case  the 
possibility  of  reverter  would  seem 
properly  to  be  regarded  as  dis- 
appearing, but  it  is  questionable 
whether  the  process  should  be 
termed  merger  (See  9  Columbia 
Law  Rev.  at  p.  170.)  And  that  it 
has  been  so  referred  to  is  but  a 
slight  basis  for  the  assumption 
that  a  pos3ibility  of  reverter  is  an 
estate.  In  South  Carolina  the 
possibility  of  reverter  on  a  con- 
ditional fee  does  not  disappear  in 
such  a  case.  See  Adams  v.  Chap- 
lin, 1  Hill  Eq.  265. 
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The  i-i^lit  of  ro-oiitry  for  ])ioadi  of  a  coiulition,  an- 
nexed to  an  estate  in  fee  simple,-^  is  sometimes  referred 
to  as  a  possibility  of  reverter.  The  expression  "revert," 
however,  signifies  a  return  to  the  grantor  of  the  owner- 
ship or  possession  by  operation  of  law,  and  is  not  prop- 
erly applicable  to  his  reacqnisition  of  the  ownership  or 
possession  by  entry  or  its  equivalent.  The  right  of  re- 
entry in  such  a  case  raisht,  consequently,  so  long  as  the 
eondition  has  not  been  broken,  more  appropriately  be 
referred  to  merely  as  a  contingent  right  of  re-entry. ^^^ 

The  ordinary  common  law  rule  that  a  mere  possibil- 
ity is  not  assignable-'^*'  would  seem  to  apply  to  a  pos- 
sibility of  reverter  in  connection  with  a  determinable  or 
a  conditional  fee,-"  but  there  are  occasional  decisions  to 
effect  that  such  an  interest  is  assignable.-^  On  the 
death  of  the  person  having  the  possibility  of  reverter, 
it  passes,  as  does  the  contingent  right  of  re-entry  for 
breach  of  a  condition  subsequent,^'^^  to  his  heir  or  heirs,^^'' 
rnla'=!s  the  interest  can  be  regarded  as  devisable,  and  it 
is  devised.  Whether  such  an  interest  is  devisable  would 
appear  to  depend  on  the  construction  of  the  local  statute 
in  regard  to  wills.^**    A  possibilit}^  of  reverter  may  be 

24.  Ante,  §  85.  27a.     Ante  §  86(a). 

25.  See  Finch's  Cases  on  Real  27b.  Pond  v.  Douglass,  105  Me. 
Property  866.                                             85,  75  Atl.  320;   North  v.  Graham, 

25a.     Po.jt  §  147   (b).  2.35  HI.  173,  S5  N.  E.  267,  126  Am. 

26.  Gray,  Rule  against  Perpetu-  St.  Rep.  189,  18  L.  R.  A.  N.  S.  624. 
ities,  §§  13,  14;  Challis,  Real  Prop.  28.  That  the  possibility  of  re- 
(3r(3  Ed.)  228;  North  v.  Graham,  verter  on  a  conditional  fee  cannot 
235  111.  178,  85  N.  E.  267;  Pond  v.  be  devised,  see,  Ueas  v.  Horry,  2 
Douglass,  105  Me.  85,  75  Atl.  320.  Hill  Eq.    (S.  C.)    244;  Vaughan  v. 

27.  Irby  v.  Smith,  147  Ga.  329.  Langford,  81  S.  Car.  282,  62  S.  E. 
93  S.  E.  877;  Fall  Creek  School  316,  128  Am.  St.  Rep.  912,  16  Ann. 
Tp.  of  Madison  County  V.  Shuman,  Cas.  91;  Gray,  Perpetuities.  §  9 
55  Ind.  App.  232,  103  N.  E.  677;  note  3;  9  Columbia  Law  Rev.  171. 
Green's  Adm'r  v.  Irvine,  23  Ky.  L.  But  In  Pemberton  v.  Barnes, 
Rep.  1762,  66  S.  W.  278  (semble) ;  (1899)  1  Ch.  544,  the  English  Wills 
Scheetz  v.  Fitzwater,  5  Pa.  St.  Act  was  construed  as  enabling  a 
126;  Angel  v.  Lauer.  148  Pa.  St.  possibility  of  reverter  upon  a 
236.  See  Editorial  note,  18  conditional  fee  to  be  devised. 
Columbia  Law  Rev.  84. 
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exiiiiaruif^hed  hv  a  release  to  (ho  holder  of  the  foe  -^ 

§  133.  On  dissolution  of  corporation.  It  is  stahMl 
by  Coke  ami  <ither  writers,'"  that,  upon  the  dissoliiti.tii 
of  a  corporation,  land  belonging  tliereto  reverts  to  the 
grantor,  and  does  not  (escheat  to  tlie  lord,  and  there  are 
numerous  .I'udieial  dicta  to  that  effect."^  The  view  that 
the  land  reverts  in  such  a  case  has  been  applied  in  per- 
haps two  cases,^'-  involving  the  lands  of  a  corporation 
of  a  charitable  nature  having  no  cajiital  stock.  It  has, 
however,  been  vigorously  (luestioncd  whether  such  is  or 
ever  was  the  law."^  Such  a  doctrine  is  not  applied  in  the 
case  of  pecuniary  stock  corporations,  which  were  un- 
known in  Coke's  time,  and  lands  belonging  to  suth  a 
corporation  or  rather  the  proceeds  thereof,  are,  like 
other  assets,  distributed  among  the  stockhold^^rs,  after 
paymeit  of  debts.-^* 

§  134.  Rights  by  way  of  escheat.  By  the  feudal 
doctrine  of  escheat,  on  the  failure  of  heirs  or  of  in- 
heritable  blood   to   the   tenant,   the   lord   could   resume 


29.  Adams  v.  Chaplin,  1  HiU, 
Eq.  265;  Pearse  v.  Killian,  McMull 
Eq.  231. 

30.  Co.  Litt.  13b;  1  Rolle's  Abr. 
816a;  1  Blackst  Comm.  484,  2 
Kent's  Comm.  307. 

31.  See  Folger  v.  Chase,  18 
Pick.  (Mass.)  63;  Bingham  v. 
Weidenwax,  1  N.  Y.  509;  White  v. 
Campbell,  5  Humph.  (Tenn.)  38; 
and  the  numerous  citations  in 
Gray,  Perpetuitites,   §   51,   note. 

32.  Late  Corporation  of  the 
Church  of  Jesus  Christ  of  Latter- 
Day  Saints  v.  United  States,  136 
U.  S.  3-4,  34  L.  Ed.  478;  Mott  v. 
DanviUe  Seminary,  129  III.  403, 
21  N.  E.  927. 

33.  In  Oray,  Perpetuities,  §§ 
44-51,  where  there  is  cited  a  case, 
Johnson    v.    Norway,    Winch.    37, 


which  is.  in  Hargrave's  note  to 
Co.  Litt.  13b.  on  the  authority  of 
Lord  Hale's  M.  S.,  said  to  have 
been  decided  contrary  to  Coke's 
dictum.  The    question    is    e»- 

haustively  discussed  in  an  edito- 
rial note  in  10  Mich.  Law  Rev.  at 
p.  121.  See  also,  8  Columbia  Law 
Rev.  at  p.  "22. 

In  People  v.  Trustees,  36  Cal. 
166,  McRoberts  v.  Mondy,  19  Mo. 
App.  26;  Gibson  v.  Armstrong.  7 
B.  Mon.  (Ky.)  489  such  a  doctrine 
was  held  not  to  apply  .to  land 
purchased  by  the  corporation  for 
value.  The  doctrine  was  repudiated 
in  Wilson  v.  Leary,  120  N.  C.  90, 
30  L.  R.  A.  240,  58  Am.  St.  Rep. 
778,  26  S.  E.  630. 

:14.  2  Clark  &  Marshall,  Pri- 
vate  Corp.    §    328  b;    2   Morawetz, 
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possession  of  the  land.^^  This  right  of  escheat  was,  be- 
fore the  statute  Quia  Emptores,^^  when  the  donor  was 
usually  the  lord,  so  similar  in  its  effect  to  the  donor's 
right  to  have  the  possession  of  the  land  revert  upon  the 
expiration  either  of  an  estate  for  life,  of  a  common  law 
conditional  fee,  or  of  a  determinable  fee,  that  the  terms 
seem  to  have  been  frequently  used  indiscriminately.^^ 
After  the  passage  of  that  statute,  the  terms  became 
differentiated,  and  ''escheat"  came  to  be  confined  to 
estates  in  fee  simple.  This  right  of  escheat  is,  in 
England,  a  right  of  reverter,  though  the  lord,  it  has 
been  said,  is  not  to  be  regarded  as  having  a  "possibility 
of  reverter.  "^'^  In  this  country,  a  right  of  escheat  exists 
in  favor  of  the  state,  but  this  is  usually  not  based  on  the 
feudal  theory  that  the  state  is  the  lord  paramount 
and  original  grantor,  and  hence  the  subject  cannot 
well  be  considered  in  this  place,  but  will  be  discussed 
in  a  subsequent  chapter,  as  one  of  the  modes  of  transfer 
of  land.39 

III.     Remainders. 

§  135.     Vested  remainders (a)    General  nature. 

A  vested  remainder  is  an  estate  which  is  deprived  of 
the  right  of  immediate  possession  by  the  existence  of 
another  estate  created  b}^  the   same   instrument.^''*     In 

Private   Corp.    (2nd   Ed.)    §   1032;  alone   postpones,   or  perhaps  may 

Richards  v.  Northwestern  Coal  &  entirely  prevent   possession  being 

Min.  Co.   222  Mo.   149,  119    S.   W.  taken  by  the  remainderman.  The 

953.  gift  is  immediate;   but  the  enjoy- 

35.  See  ante  §  9.  ment  must  necessarily  depend  on 

36.  Ante  §  11.  the  determination  of  the  estates  of 

37.  2  "Pollock  &  Maitland,  Hist,  those  who  have   a  prior  right  to 
Eng.  Law,  22.  the    possession."    Williams,    Real 

38.  Challis.  Real  Prop.  33.  Prop.  (21st  Ed.)  345. 

39.  See  post.  The  statement  occasionally  made 
39a.     A  vested  remainder  "would      that  a  vested  remainder  is  an  es- 

be  an  estate  in  possession,  were  tate  which  is  limited  to  take  effect 
it  not  that  other  estates  have  a  or  commence  in  possession  upon 
prior    claim;    and    their    priority      the    determination   of   the   par  tic- 
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the  case  of  a  vested  remainder,  as  in  the  case  of  a 
reversion,  there  is  a  limitation  of  a  particnhir  estate,^** 
which  is  less  in  qUnntinn  than  the  estate  of  the  person 
creating  it.  In  tlie  case  of  a  vested  remainder  there  is, 
besides  the  limitation  of  this  particular  estate,  a 
limitation  of  another  estate  by  the  same  instrument, 
which  other  estate  cannot  take  effect  in  possession,  that 
is,  give  a  right  of  posses5?ion,  until  the  ])articular  estate 
is  out  of  the  way.  This  estate,  deprived  of  the  right  of 
immediate  possession  by  the  existence  of  the  particular 
estdfe,  is  what  is  knowTi  as  an  estate  in  remainder,  or 
i^'ested  remainder.  It  is,  like  a  reversion,  a  present, 
actually  existent,  estate,  and  not  a  future  estate. 
''*'  The  word  ''vested,"  as  used  in  the  expreission 
'''vested  remainder,"  would  appear  to  refer  merely  to 
the  consideration  that  it  is  an  estate  in  the  land.  The 
■v^brid'  '"vest"  meant  originally  to  deliver  the  seisin,*^ 
and  since,  in  the  earlier  development  of  the  English 
law,  all  estates  were  estates  of  freehold,  and  con- 
sequently   involved    the    element    of    seisin,    one    could 

ular   estate,    (Challis,   Real    Prop,  terest  to   which   one  has    such   a 

81;    Leake,   Prop,   in    Lands,   317,  title  or  claim  that  he  may  trans- 

319;  2  Blackst.  Comm.  164;  Smith,  fer  or  devise  it.   See  Gray,   Pepe- 

Executory    Interests,    §    159)    ap-  tuities,  §  118,  and  authorities  there 

pears    to    involve    the    erroneous  cited.  Bartram  v.  Powell,  88  Conn, 

idea  that  one  who  gives  to  another  86,    89    Atl.    885.    Thus,    in    some 

a  legal  estate  in  land  can  fix  the  cases    a    "vested     interest     in    a 

time  at  which  the  latter  shall  take  contingent   remainder"    is   spoken 

possession.    One    who    acquires    a  of,  meaning  an  interest  which  is 

legal  estate  has  the  right  of    im-  transferable       or       transmissible, 

mediate  possession,  irrespective  of  Cummings   v.    Stearns,    161    Mass. 

the  grantor's  ex'pression  of  desire  506;    Shaw    v.    Eckley,    169    Mass. 

in  that  regard,  except  as  another  119;  Love  v.  Lindstedt,  76  Ore.  66, 

may    have    a    superior    right    of  Ann.    Cas.    1917A.,    898,    147    Pac. 

possession.  9.H5.    This    secondary    use    of    the 

40.  Ante  §  129,  note  7.  term    "vested"    is   liable   to   cause 

41.  Gray,  Perpetuities,  §  100;  confusion,  and  must  be  carefully 
2  Pollock  &  Maitland,  32,  85;  Haw-  distinguished  from  its  use  to  de- 
kins,  Wills,  221.  scribe   an    estate   or   interest   not 

In  some  decisions,  the  terra  subject  to  a  condition  precedent, 
"vested"     is     applied     to    an     in- 
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properly  be  regarded  as  vested  with  the  seisin  whenever 
he  had  an  estate.  The  significance  of  the  expressions 
"vest"  and  "vested,"  thus  established,  was  naturally 
not  affected  by  the  later  recognition  of  estates  less  than 
freehold,  although  these  did  not  involve  the  element  of 
seisin,  and  one  who  had  merely  an  estate  for  years, 
as  well  as  one  having  an  estate  of  freehold,  would 
l^roperly  be  referred  to  as  having  a  vested  interest 
therein.  A  remainder,  therefore,  is  appropriately  desig- 
nated as  vested,  in  so  far  as  it  is  an  estate  in  land. 
A  remainder  which  is  not  an  estate  but  merely  a  pros- 
pect or  possibility  of  an  estate  is  not  a  vested,  but  a 
contingent,  remainder. 

The  expression  "remainder,"  in  connection  with 
the  law  of  land,  is  shown  by  the  modern  historians  of 
English  law*^"  to  have  had  its  origin  in  the  word  "re- 
main," which  served  to  describe  the  course  of  land  if, 
after  the  termination  of  a  particular  estate  created 
therein,  instead  of  reverting  to  the  grantor,  it  was  to 
stay  out  or  "remain"  to  another  person,  the  word 
"remainder"  being  of  much  later  introduction  in  this 
connection  than  the  word  "remain."  In  view  of  this  show- 
ing as  to  the  origin  of  the  word,  it  is  with  very  con- 
siderable confidence  that  we  question  the  assertion,  made 
by  Coke  and  repeated  by  later  writers  of  the  highest 
standina,^-  that  a  remainder  is  a  residuary  part  of  the 
estate  of  the  grantor,  being  what  "remains,"  or  is 
left  after  the  creation  of  the  particular  estate.  This 
attempt  to  explain  a  technical  term  with  reference  to  the 
meaning  of  the  term  as  used  in  popular  phraseology 
has,  it  is  conceived,  conduced  to  a  misunderstanding  .of 
the  nature  of  a  remainder.  A  remainder  is  not,  it  is 
submitted,  a  part  of  the  estate  of  the  grantor.     If  one 

41a.     2     PoUock     v.     Maitlaud,  Abstracts  S'^;  4  Kent's  Comm.  197; 

Hist.  Eng.  Law,  2nd  Ed.  21.  Leake,  Prop,  in  Land  p.  41;  Digby, 

42.     Co.  Litt.  49a,  143a:  Fearne,  Hist.   Law   Real    Prop.    (4th    Ed.) 

Cont.    Rem.    (10th   Ed.)    p.    12;    2  260;  ChaUis,  Real  Prop.  (3rd  Ed.) 

Blackst.    Comm.    164;    1    Preston,  83. 
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who  has  an  estate  in  fee  simitle  creates  an  estate  for 
life  ill  favor  of  A,  and  l)y  the  same  instriiinent  under- 
takes to  convey  his  fee  simple  estate  to  B,  B  acquires, 
not  a  part  of  the  grantor's  estate,  hut  the  whole  thereof, 
though  acquiring  it  subject  to  the  prior  right  of  A  to 
possession  during  his  life.  If  the  effect  of  the  creation 
of  the  particular  estate  in  favor  of  A  were  to  diminish 
to  that  extent  the  estate  of  the  grantor,  B  w^ould  acquire 
from  the  latter,  not  an  estate  in  fee  simjile,  but  merely 
the  prospect  of  an  estate  in  fee  simph',  to  commence 
when  the  estate  of  A  comes  to  an  end. 

It  is  some  times  said  that  while  a  reversion  is 
created  by  the  law,  a  remainder  springs  from  the  act 
of  the  parties."*'  In  so  far  as  this  statement  may  seem 
to  imply  that  an  estate  assumes  the  character  of  a 
remainder  without  reference  to  any  rule  of  law  and 
merely  because  the  parties  so  desire,  it  is  misleading. 
The  correct  view  is,  that  as  the  law  says  that,  when  one 
person  creates  an  estate  less  than  his  own  in  favor  of 
another,  without  disposing  of  his  own  estate,  his  estate 
is  thereafter  an  estate  in  reversion,  so  the  law  says 
that,  when  one  creates,  by  one  instrument,  two  or  more 
estates,  so  that  the  possession  incident  to  one  estate  is 
temporarily  exclusive  of  the  possession  incident  to 
another,  the  latter  is  an  estate  in  remainder  as  regards 
the  other.  E-ven  an  express  declaration  by  the  grantor 
that  such  estate  is  not  to  be  a  remainder  would  be 
nugatory.  The  statement  referred  to  is  correct  only  if 
construed  as  meaning  that  while  an  estate  assumes  the 
character  of  a  reversion  as  a  result  of  the  conveyance, 
not  of  that  estate,  but  of  a  less  estate,  an  estate  as- 
sumes the  character  of  a  remainder  as  a  result  of  the 
conveyance  of  that  estate  itself.  A  reversion,  as  well 
as  a  remainder,  springs  from  the  act  of  parties  or, 
regarding  a  conveyance  as  a  unilateral  transaction,*^  of 
a  party.* 5 

43.     2  Blackst.  Comm.  163,  175;      ChaHIs.  Real  Prop.    (3rd  Ed.)    77. 
Williams    Real    Prop.    (21st    Ed.)  44.     Post   §   463. 

333;   and  see,  to  the  same  ett'ect,         45.     Except    in    the    case    of    a 
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Since,  as  above  explained,  an  estate  is  a  remainder 
by  reason  of  its  deprivation  of  possession  by  another 
estate  created  by  the  same  instrument,  independently  of 
whether  the  party  or  parties  intend  that  it  shall  be  a 
remainder,  the  particular  language  used  in  introducing 
the  limitation  of  such  estate  is  immaterial.  Occasionally, 
perhaps  usually  in  this  country,  it  is  introduced  by  the 
words  "remainder  to,"  but  in  such  case  the  estate  is  a 
remainder,  not  because  of  the  use  of  such  words,  but 
because  such  is  its  nature.  Frequently,  a  remainder 
upon  an  estate  for  life  is  introduced  by  the  words  "after 
his  death."  Other  expressions  which  may  be  used  in 
this  connection  are  "from  and  after  the  determination 
of  that  estate,"  "in  default  of,"  "for  want  of,"  or 
"upon  failure  of."  But  whatever  language  may  be 
used  to  introduce  the  limitation  of  an  estate  subject  to 
an  estate  previously  limited  by  the  same  instrument,  it 
is  to  be  regarded,  not  as  fixing  the  character  of  that 
estate  as  a  remainder  vel  non,.  but  as  "merely  an  ex- 
pression employed  by  the  testator  (or  settlor)  in  carry- 
ing on  the  series  of  limitations."^^  incidentally  serving 
to  reconcile  the  limitations  and  to  aid  in  ascertaining 
the  order  in  which  they  are  to  be  regarded  as  operative. 

A  number  of  remainders  may  be  created  in  the 
same  land  at  one  and  the  same  time.  For  instance,  one 
having  a  fee  simple  estate  may,  by  one  and  the  same  in- 
strument, convey  a  life  estate  to  A,  a  life  estate  to  B,  an 
estate  in  fee  tail  to  C,  and  an  estate  in  fee  simple  toD.'*'^ 
Tn  such  case  each  estate,  except  that  of  D,  is  to  be  re- 
garded as  a  particular  estate,  and  each  estate,  except 
that  of  A,  is  to  be  regarded  as  a  remainder  with  refer- 

reversion  upon  an  estate  of  dower  states    which     have    adopted     its 

or    curtesy,    in    which     case    the  legislation  In  this  regard,  if  more 

reversion   springs  from  an  act  of  than    two    successive    estates    for 

the  law.    See  post,  §  208.  life    are    created,    all    those    sub- 

46.  1    Jarman,    Wills,    5th    Ed.  sequent  to  the  first  two  are  void. 
757.  New  York  Real  Prop.   Law,  §  43. 

47.  In    New    York,    and    other 


<^  135]  Rights  of  Future  Possession.  481 

ence  to  the  estate  or  estates  previously  created,  by  which 
it  is   deprived   of   the   present  possession. 

(b)     The    particular    estate.      The    particular 

estate,  by  reason  of  the  interposition  of  which  an  estate 
*  conveyed  or  devised  by  the  same  instrument  acquires 
the  character  of  a  remainder,  is  more  usually  an  estate 
for  life,^^  but  it  may  be  an  estate  in  fee  tail,*^  or  an 
estate  for  years.^*^ 

The  particular  estate  may  be  subject  to  a  special 
limitation,  as  in  the  case  of  a  limitation  to  A  for  life 
or  during  her  widowhood,  with  remainder  to  B,  in 
which  case  B's  right  of  possession  will  accrue  when  A's 
life  estate  comes  to  an  end,  whether  this  is  by  reason 
of  A's  death  or  by  reason  of  her  remarriage.^^  And  so, 
in  jurisdictions  in  which  estates  in  fee  tail  are  still 
recognized,  there  might  be  a  remainder  upon  an  estate 
to  a  man  and  the  heirs  of  his  body  so  long  as  they  bear 
a  certain  name.^^ 

There  can  be  no  remainder  upon  an  estate  in  fee 
simple,  for  the  reason  that,  by  disposing  of  such  an 
estate,  one  divests  himself  of  all  interest  in  the  land,  and 
has  no  estate  to  transfer  to  another.^^  Nor  can  there, 
for  the  same  reason,  be  a  remainder  upon  a  determi- 
nable fee.-^*   A  tenant  in  fee  simple  who  creates  a  deter- 

48.  Fearne,  Cont.  Rem.  3,  and  83  C.  C.  A.  68;  Fletcher  v.  Hoblit- 
Butler's   note.     Or  an   estate   per  zell,  209  Pa.  337,  58  Atl.  672. 
autre  vie,  Kenyon's  Petition,  17  R.  52.     See  Fearne,  Cont.  Rem.  254, 
I.  149.  note  E. 

49.  Litt.  215;  Co.,  Litt.  143a;  53.  2  Blackst.  Comm.  164; 
Gray,  Perpetuities,  §  111;  Fearne,  Fearne.  Cont.  Rem.  12,  4  Kent, 
Cont.  Rem.,  Butler's  note,  c.  1;  Comm.  200;  Willion  v.  Berlcley, 
Webb  V.  Hearing,  Cro.  Jac.  415;  Plowd.  248;  Horton  v.  Sledge,  29 
Taylor  v.  Taylor,  63  Pa.  St.  481,  Ala.  478;  Macumber  v.  Bradley,  28 
3  Am.  Rep.  565;  HaU  v.  Priest,  6  Conn.  445;  Lambe  v.  Drayton,  182 
Gray   (Mass.)   18.  m  no,  55  N.  E.  189;  Blanchard  v. 

50.  See  Litt.  §  60;  Fearne  Cont.  Brooks,  12  Pick.  (Mass.)  47;  Bur- 
Rem.  3,  Butler's  note,  2  Blackst.  leigh  v.  Clough,  52  N.  H.  273,  13 
Comm.  164.  Am.  Rep.  23;  Goodrich  v.  Harding, 

51.  Fearne,  Cont.  Rem.  13,  and  3  Rand.  (Va.)    280. 

Butler's  note;  Challis,  Real  Prop.  54.     Co.  Litt.  18a;  Challis,  Real 

63;  Perkins  v.  Gibbs,  153  Fed.  952,      Prop.  83;  2  Cruise,  Dig.  tit.  1£,  c, 
R.  P.— 31 
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minable  fee  in  favor  of  another,  has  thereafter  no 
estate  to  transfer  to  a  third  person,  but  merely  ihe 
possibility  of  an  estate. 

In  discussing  the  subject  of  estates  in  fee  tail,  the 
effect  of  a  devise  to  A,  with  a  limitation  over  in  favor 
of  B  on  the  "failure  of  issue  of  A,"  or  with  the  use  of 
similar  words,  as  creating  an  estate  in  fee  tail  in  A,  was 
considered. ^5  When  an  estate  in  fee  tail  is  created  in 
A,  by  the  use  of  such  language,  B  is  regarded  as  taking 
an  estate  subject  to  A's  estate,  that  is,  an  estate  in  re- 
mainder, to  vest  in  possession  when  A  's  issue  comes  to 
an  end.^^ 

The  effect  of  the  creation  of  an  estate  by  way  of 
vested  remainder  upon  a  particular  estate  which  is 
subject  to  an  express  condition  subsequent  is  a  question 
upon  which  the  authorities  are  not  in  accord.  Occasion- 
ally it  has  been  said  that  the  effect  of  the  creation  of  the 
remainder  is  to  destroy  the  condition  annexed  to  the 
particular  estate,-'^"  upon  the  theory,  apparently,  that 
a  condition,  to  be  valid,  necessarily  involves  a  right  of 
re-entry  in  the  grantor,  and  there  cannot  be  a  right  of 
re-entry  in  the  grantor. when  the  right  of  possession, 
npon  the  termination  of  the  particular  estate,  is  in  the 

1,  §§  5,  6;   Fearne,  Cont.  .Rem.  12,  v.    Frick,    38    Md.    428;    AUen    v. 

and   Butler's  note;    Proprietors  of  Trustees  of  Ashley   School   Fund, 

Church  in  Brattle  Square  V.  Grant,  102    Mass.   263;    Dorr   v.  Johnson, 

3   Gray    (Mass.)    142;    Sullivan  v.  170  Mass.  540;   Morehouse  v.  Cot- 

Garesche,   229  Mo.  496,   129  S.  W.  heal,  21  N.  J.  Law,  480;  Taylor  v. 

949;   Hennessy  v.  Patterson,  S5  N.  Taylor,  63  Pa.  St.  481. 

Y.  91.  That  a  remainder  cannot  be  57.     Mary  Portington's  Case,  10 

limited   upon   a  common-law   con-  Co.    Rep.    40b;    Preston's    note    to 

ditional  fee,  see  Selman  v.  Robert-  Sheppard's   Touchstone  at   p.  120, 

son,   46    S.    C.    262;    Challis,    Real  1   Preston.  Estates,    91;    1   RoUe's 

Prop.  83.  Abr.  472   (I);   Fearne,  Cont.  Rem. 

55.  Ante  §  26.  270;    ChaUis,   Real   Prop.    82;    Ed- 

56.  Marsden,  Perpetuities,  c  w^rds,  Prop.  Land  (4th  Ed.)  106 
10;  Lewis,  Perpetuity.  177;  Doe  d.  note.  But  see  :^2  Law  Quart.  Rev. 
Ellis  V.  Ellis,  9  East,  382;  Willis  at  p.  359,  article  on  Acceleration  of 
V.  Bucher,  3  Wash.  C.  C.  369,  Fed.  Remainders,  by  F.  E.  Farrer,  Esq., 
Cas.  No.  17,769;  Richardson  v.  and  refere  ces  tTierein  to  Perkins, 
Richardson,   80    Me.    585;    Wooten  Conveyancing,    §§    563,    565. 
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remainderman.  Otlier  authorities  take  the  view  tliat  llie 
condition  is  valid  and  effective,  and  that  re-entry  there- 
nnder  has  the  effect  of  destroyino-  tlie  remainder.'^^"' 
This  latter  view,  that  re-entry  destroys  not  only  the 
pasticular  estate  but  also  tlie  remainder,  has  been  in 
one  case  based  upon  the  theory  that  one  who  re- 
enters for  breach  of  a  condition  necessarily  acquires  the 
same  estate  as  he  had  before  the  condition  was  created,-''" 
while  in  another  case  it  is  said  that  the  re-entry  defeats 
the  livery  of  seisin  by  w^hicli  both  estates  were  created.*^" 
Neither  of  these  two  reasons  for  regarding  the  re-entry 
upon  the  particular  tenant  as  destroying  the  remainder 
ai)pears  entirely  convincing,  and  a  more  satisfactory 
view  would  seem  to  be  indicated  in  one  or  two  decisions 
in  this  countiy,^''^  that  such  re-entry,  if  it  terminates  the 
remainder  as  well  as  the  particular  estate,  does  so 
because  such  was  the  intention  in  the  creation  of  the 
remainder,  that  is,  that  the  condition  subsequent  extends 
to  both  estates  and  that,  as  the  particular  tenant  holds  in 
behalf  of  the  remainderman  as  well  as  in  his  own  be- 
half, the  enforcement  of  the  forfeiture  affects  both 
alike.  Adopting  this  view%  the  enforcement  of  a  forfei- 
ture of  the  particular  estate  would  obviously  not  affect 
that  in  remainder  if  the  intention  was  that  the  former 
only  should  be  subject  to  the  condition. ^^  In  one  case  in 
England,''^  it  was  decided  that  in  the  case  of  a  devise, 
as  distinguished  from  a  conveyance,  of  an  estate  for  life, 
subject  to   a   condition   subsequent,    v.ith    remainder   in 

58.  Newis  v.  Larke,  Plowd.  60.  Warren  v.  I.ee,  2  Dyer  126b. 
412;  Foye  v.  Hyrde,  Wm.  Jones  60a.  I.owe  v.  Stepp,  132  Ky.  75, 
58;  Sheppard's  Touchstone,  120;  116  S.  W.  29.3;  Crumpton  v.  De- 
Comyn's  Dig.  Condition  (T.) ;  mumbrun,  148  Ky.  498,  146  S.  W. 
Fearne's  Cont.  Rem.  383,  Butler's  HOC;  Lumsden  v.  Payne,  120  Tenn. 
note;  See  Williams  v.  Angell,  7  R.  407,  114  S.  W.  483  "1  L.  R.  A.  (N. 
I.   145;    Conger  v.   Lowe,  124   Ind.  S.)  605. 

3«8.  9  L.  R.  A.  165.  24  N.  E.  889.  61.     See  Jarvis  v.  Davis,    99  N. 

See  also  Litt.  §  723.  Car.  37. 

59.  Newis  v.  Larke,  Plowd.  412,  62.  Craven  v.  Brady,  L.  R.  4 
Perkins,  Conveyancing,  564.  Eq.  209,  4  Ch.  App.  296. 
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favor  of  another,  the  heir  of  the  grantor  could  re-enter 
and  hold  the  land  for  the  balance  of  the  life  named, 
without  affecting  the  remainderman's  right  of  possession 
thereafter.  It  is  difficult,  however,  to  understand  how, 
the  particular  estate  having  come  to  an  end  by  the  re- 
entry, the  heir  could  have  a  right  of  possession,  even 
for  a  limited  time,  as  against  the  remainderman,  who 
has  an  estate,  and  as  incident  thereto,  it  would  seem,  the 
right  of  possession,  in  the  absence  of  a  prior  estate  in 
another. 

§  136.  Contingent  remainders (a)  General  na- 
ture. A  contingent  remainder  is  merely  the  possibility 
or  prospect  of  an  estate,®^^  which  exists  when  what  would 
otherwise  be  a  vested  remainder  is  subject  to  a  condition 
precedent,  or  is  created  in  favor  of  an  uncertain  person 
or  persons. ^^  In  the  case  of  a  limitation  in  favor  of  an 
uncertain  person  or  persons,  the  ascertainment  of  such 
person  or  persons  is  no  doubt  itself  a  condition  pre- 
cedent, but  it  is  convenient  for  some  purposes,  to  con- 
sider separately  such  conditions  precedent  and  con- 
ditions precedent  not  involving  the  ascertainment  of 
the  remainderman  or  remaindermen. 

62a.  That  a  contingent  le-  nition,  following  the  word  "con- 
mainder  is  merely  a  prospect  or  dition,"  is,  it  is  submitted,  super- 
possibility  of  an  estate,  see,  2  fluous,  and  of  doubtful  correctness. 
Preston,  Abstracts,  107;  1  Preston,  it  says  in  effect  that  a  remainder 
Estates  75;  Williams,  Real  Prop,  jg  not  contingent  if  limited  on  a 
(21st  Ed.)  358;  Challls  Real  Prop,  condition  which  not  only  must 
(3rd  Ed.)  76;  Fearne's  Cont.  Rem.  ^^^^^^  ^^^  ^^,^^  ^^^^^^  ^^  ^^  p^^.. 
(10th  Ed.)  3,  Butler's  note,  and  ^^^^^^  ^^^^^^  ^^  concurrently 
cases  cited  post,  §  147   (b). 

Mr.  Fearne  defines  a  contin- 
gent remainder  as  "a  remainder 
limited     so   as   to    depend   on    an 

event    or    condition    which    may  such  a    condition,   since  the  par- 

never  happen,  or  which  may  not  ticular  estate  is  liable  to  determine 

happen  or  be  performed   till  after  at  any  time.  Even  were  it  possible 

the    determination    of     the    pre-  to   conceive   of  such   a  condition, 

ceding  estate."  Fearne,  Cont.  Rem.  a     remainder      limited       thereon 

3).     The  latter  part  of  this  defi-  could  not  be  regarded  as  a  vested 


with  the  datermination  of  the 
particular  estate.  But  it  is  im- 
possible to  suggest  an  example  of 
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Contingent  remainders  did  not  obtain  recognition  un- 
til a  comparatively  late  date,  and  for  many  years  were 
referred  to,  not  as  contingent  remainders,  but  as  remain- 
ders ''in  contingency"  or  ''in  abeyance.""*  The  ex- 
pression 'in  contingency"  referred  to  the  fact  that 
whether  the  remainder  ever  developed  into  an  estate 
depended  on  the  contingency  of  its  vesting  before  the 
destruction  or  expiration  of  the  particular  estate.  And 
so  the  word  "contingent"  in  the  modern  expression 
"contingent  remainder,"  does  not  mean  that  the  vesting 
of  the  remainder  is  dependent  on  a  condition  precedent 
of  a  contingent  character."^  A  remainder  is  contingent 
when  subject  to  a  condition  precedent  although  the  con- 
dition is  certain  to  be  satisfied,  as  for  instance,  when 
the   condition   is    the    death    of   a   particular   person.*'*' 


remainder,  and  would  seem  prop- 
erly to  be  classed  with  contin- 
gent remainders. 

64.  See  Bro.  Abr.,  Done  and 
Remainder,  pi.  6,  pi.  37;  Rolle's 
Abr.,  Remainder  (H.);  Boraston's 
Case,  3  Co.  Rep.  20;  Bacon's  Abr., 
Remainder    and    Reversion     (D). 

65.  Hawkins,    Wills,    222. 

66.  Boraston's  Case,  3  Co.  Rep. 
20;  Fearne,  Conting.  Rem.  8;  Chal- 
lis.  Real  Prop.  128. 

In  the  celebrated  work  of  Mr. 
Fearne  upon  Contingent  Remain- 
ders he  divides  them  into  four 
classes,  which  may  be  briefly 
stated  as  follows:  Remainders 
limited,  (1)  Upon  an  uncertain 
event,  which  also  terminates  the 
particular  estate  by  way  of  special 
limitation;  (2)  Upon  an  un- 
certain event  which  does  not  effect 
the  particular  estate;  (3)  Upon  an 
event  which  is  certain  to  happen, 
but  which  may  not  happen  till 
after  the  termination  of  the 
particular  estate;    (4)   In  favor  of 


a  person  not  ascertained  or  not 
in  being.  This  classification,  while 
often  referred  to,  is,  it  is  con- 
ceived, of  but  little  practical 
value,  and  it  Is  to  some  extent 
objectionable  as  calculated  to  give 
a  mistaken  impression  as  to  the 
nature  of  a  contingent  remainder. 
Mr.  Fearne's  first  class  has  been 
particularly  the  subject  of  criti- 
cism, snce  the  fact  that  the  event 
which  constitutes  a  condition  pre- 
cedent to  the  vesthig  of  the  re- 
mainder happens  also  to  terminate 
the  particular  estate  by  way  of 
special  limitation  has  no  bearing 
whatsoever  upon  the  character  of 
the  remainder.  See  Hayes,  Limi- 
tations, p.  159;  1  Preston,  Estates, 
71;  1  Law  Mag.  &  Rev.  121.  Nor 
does  the  certainty  or  uncertainty 
of  the  event,  upon  which  the  re- 
mainder is  limited,  that  is  the 
certainty  or  uncertainty  of  the 
satisfaction  of  the  condition 
precedent,  have  any  bearing  upon 
the   character    of    the    remainder. 
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A  contingent  remainder  becomes  a  vested  remainder 
so  soon  as  the  condition  precedent  is  satisfied,  or  the 
person  or  persons  to  take  ascertained,  the  particular  es- 
tate still  existing.  The  remainder  will  then  be,  as  is 
any  other  vested  remainder,  an  estate  deprived  of  the 
right  of  immediate  possession  by  reason  of  the  existence 
of  the  particular  estate  created  by  the  same  instrument. 
There  is  no  right  of  possession,  by  reason  of  the  limita- 
tion of  the  remainder,  until  the  particular  estate  is  out 
of  the  way.  Not  infrequently,  however,  a  contingent  re- 
mainder becomes  an  estate  in  possession  without  ever 
becoming  a  vested  remainder,  that  is,  the  particular  es- 
tate terminates  at  the  same  time  as  the  condition  pre- 
cedent is  satisfied  or  the  remaindermen  are  ascertained, 
as  for  instance  in  the  case  of  a  devise  to  A  for  life 
with  remainder  to  B,  provided  B  survives  A,  or  a  devise 
to  A  for  life  with  remainder  to  his  surviving  children. 
In  each  of  these  cases  the  vesting  occurs  at  the  time  of 
the  death  of  A,  the  very  time  at  which  the  interest 
ceases  to  be  a  remainder. 

(b)  Uncertain  remainderman.  A  vested  re- 
mainder is  an  estate,  and  it  is  impossible  to  conceive  of  an 
estate  in  land  without  an  owner  of  the  estate,  ascertained 
or  immediately  ascertainable.^^  Consequently  an  at- 
tempted limitation  of  an  estate  in  favor  of  a  person  or 
])ersons  who  cannot  immediately  be  ascertained  does 
not  create  an  estate.  That  is,  in  such  case  there  arises 
not  an  estate  but  merely  a  possibility  of  an  estate,  and 
this  is  necessarily  so  whether  the  limitation  is  or  is  not 
by  way  of  remainder,  that  is,  whether  or  not  a  particular 
estate  is  interposed  by  the  same  instrument  in  favor  of 
another.  That  the  limitation  of  an  estate  by  way  of 
remainder  in  favor  of  an  unascertained  person  or  per- 
sons necessarily  creates  a  contingent  and  not  a  vested 
remainder,    is    recognized    by    the    most    authoritative 

67.     "A  vested  remainder  is  ex      Gray,  Perpetuities,  §  108,  note. 
vi   termini  vested   in    somebody." 
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writers,^^'  and  by  numerous  decisions."'''  In  a  few  cases, 
however,  in  this  country,  the  courts  liave  failed  to  recog- 
nize this  certainty  of  the  reniaindeiman  as  an  essential 
characteristic  of  a  vested  remainder,  the  error  usually 
arising  from  oversight,  apparently,  and  not  from  any 
purpose  of  departing  from  the  established  line  of  deci- 
sions on  the  subject.''^ 


68.  Mr.  Fearne,  in  his  work  on 
Contingent  Remainders  (page  9), 
states  as  one  class  of  such  re- 
mainders, "where  a  remainder  is 
Hmited  to  a  person  not  ascertained 
or  not  in  being  a  the  time  when 
such  limitation  is  made."  See. 
also,  2  Blackst.  Coram.  168,  169; 
Leake,  Prop,  in  Land,  322;  Chal- 
lis,  Real  Prop.  131. 

69.  Barr  v.  Gardner,  259  111. 
256,  102  N.  E.  287;  Birdsall  v. 
Birdsall  (Iowa,)  132  N.  W.  809; 
Robinson  v.  Palmer.  90  Me.  246; 
Buxton  V.  Kroeger,  219  Mo.  224, 
117  S.  W.  1147;  Hay  ward  v. 
Spaulding,  75  N.  H.  82,  71  Atl.  219; 
Starnes  v.  Hill,  112  N.  C.  1;  Alli- 
son V.  Allison,  101  Va.  537,  44  S. 
E.  904,  63  L.  R.  A.  920.  And  see 
cases  cited  post,  this  section,  notes 
71,  74,  75. 

70.  Croxall  v.  Shererd,  5  Wall. 
(U.  S.)  288;  Kumpe  v.  Coons,  63 
Ala.  448;  Gindrat  v.  Western  Rail- 
way. 96  Ala.  162;  Smith  v.  West, 
103  111.  332;  Davidson  v.  Koehler, 
76  Ind.  398;  Wood  v.  Robertson, 
113  Ind.  323.  Mercantile  Bank  v. 
Ballard,  83  Ky.  481;  Johnson  v. 
Whitcomb,  166  Ky.  673,  179  S.  W. 
821.  The  error  in  the  previous 
decisions  is  recognized  in  Smaw 
V.  Young,  109  Ala.  528,  but  the 
court  refused  to  overrule  them  on 
the  ground  that  they  had  estab- 
lished   a    rule    of    property.    The 


Illinois  decision  is  overruled  by 
subsequent  cases,  such  as  Temple 
V.  Scott,  143  111.  290;  Chapin  v. 
Crow,  147  111.  219,  37  Am.  St.  Rep. 
213. 

It  has  been  sometimes  thought 
that  the  case  of  Moore  v.  Littel, 
41    N.    Y.     66,     settled     the    con- 
struction of  the  New  York  statute 
as    making   the   ascertainment   of 
the    person   who    is   to    take     un- 
necessary to  render  the  remainder 
vested,  provided  there  is  a  per.son 
in    existence    who    would    be    en- 
titled to  take  if  the   precedent  es- 
tate  were  at   any   time   to   cease. 
But   it    seems    that,     in    view    of 
later     decisions,     uncertainty     of 
the  remainderman  renders  the  re- 
mainder contingent  in  that   state, 
as    elsewhere.      See    Hennessy    v. 
Patterson,  85  N.  Y.  91;  Hall  v.  La 
France  Fire  Engine  Co.,  158  N.  Y. 
570.   and   other   cases   cited   Chap- 
lin,   Suspension    of  Power  of  Alien- 
ation, §  468  et  acq.  Rut  see  In   re 
Moran's     Will,    118    Wis.    177,    96 
N.  W.    367,  contra. 

The  occasional  failure  to  re- 
cognize the  requirement  that  the 
remainderman  must  be  certain  is 
in  part  due,  it  appears,  to  the 
language  of  the  New  York  Revised 
Statutes,  in  which  it  was  stated 
that  a  remainder  is  vested  "wheu 
there  is  a  person  in  being  who 
would  have     an    immediate   right 
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A  very  common  instance  of  a  remainder  contingent 
because  of  uncertainty  in  the  remainderman  is  presented 
by  the  limitation  of  a  remainder  to  the  heirs,  or  to  thft 
heirs  of  the  body,  of  a  living  person  named,  in  which 
case  the  heirs  cannot  be  ascertained  till  such  person's 
death,  on  the  principle  that  there  can  be  no  heir  to  a 
living  person,  as  expressed  in  the  maxim,  Nemo  est 
haeres  viventisj^  So  soon  as  the  person  named  dies,  his 
heirs  are  ascertainable,  and,  provided  there  is  no  further 
condition  precedent,  the  remainder  immediately  vests. '^^ 

A  limitation  to  A  for  life,  with  remainder  to  his 
first  born  son,  is  a  contingent  remainder  until  a  son  is 
born,  when  it  becomes  vested,  because  the  remainderman 
then,  and  not  till  then,  is  ascertainable;  but  if  the  re- 
mainder were  to  the  eldest  son  *' living  at  the  death  of 
A"  the  remainder  would  be  contingent  till  the  death  of 
A  because,  till  then,  the  person  in  whom  the  remainder 
is  to  vest  is  not  ascertained,  owing  to  the  possibility  of 
the  death  of  A's  eldest  son  during  A's  life.'* 

to  the  possession  of  the  lands,  up-  423. 

on  the  ceasing  of  the  intermediate  The  word  "heirs"    may  be  used 

or   precedent    estate,"   and   Chan-  however,     not     in     its     technical 

cellor  Kent's  erroneous  statement  sense,     but     as     meaning     heirs 

that  this  definition  "appears  to  be  "apparent," — that     is,     particular 

accurately    and    fully    expressed."  persons    who,  at  the  time  cf  the 

4  Kent,   Comm.  202.  execution  of  the  instrument,  would 

71.     Co.  Litt.  378a;  Challis,  Real  inherit  if  the   death   immediately 

Prop.  131;  Boraston's  Case,  3  Coke  occurred,  and  then,  of  course,  the 

20a;    Sharman  v.  Jackson,  30  Ga.  element  of  uncertainty    is  absent, 

224;    Aetna  Life  Ins.  Co.  v.  Hop-  and  the  remainder  may  be  a  vested 

pin,   249   111.     406,   94   N.   E.    669;  one.     Richardson  v.  Wheatland,  7 

Zuver    V.    Lyons,    40    Iowa,    510;  Mete.    (Mass.)    169;    Alverson     v. 

Johnson  v.  Jacob,  11  Bush    (Ky.)  Randall,  13  R.  I.  71;  Wiliamson  v. 

646;   Runyon    v.  Hatfield,  154  Ky.  Williamson,  18  B.  Mon.  (Ky.)  329; 

171,  157   S.  W.   17;    Richardson  v.  Wallace  v.  Minor,   86   Va.  550. 

Wheatland,  7   Mete.    (Mass.)    169;  72.     Preston   v.    Brant,    96     Mo. 

Bailey  v.  Smith,  222  Mass.  600,  111  552,  10  S.  W.  78;    Ryan  v.  Mona- 

N.  E.  684;  Preston  v.  Brant,  96  Mo.  ghan,  99  Tenn.  338,  42  S.  W.  149. 

552,  10  S.  W.  78;    Smith  v.  Collins,  73.     Williams,  Real  Prop.   (21st 

17   R.   I.   432,   22    Atl.   1018;    Wal-  Ed.)     370;    Edwards,    Prop.   Land 

lace  V.  Minor,  86  Va.  550,  10  S.  E.  (4th  Ed.)  109. 
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A  gift  in  remainder  to  those  of  a  class  of  persons 
who  may  be  surviving  at  a  future  time,  as  at  the  termi- 
nation of  the  particular  estate,  is  contingent  because, 
till  then,  the  remaindermen  cannot  be  ascertained^*  So, 
a  gift  to  A  for  life,  with  a  remainder  to  his  children  or 
his  issue  living  at  his  death,  creates  a  contingent  re- 
mainder, since  the  remaindermen  cannot  be  ascertained 
till  A's  death,^^  as  does  a  gift  to  A  for  life,  and,  after 
his  death,  to  the  children  of  B  ''if  he  leave  any  him 
surviving;"  the  remainder  in  the  latter  case  being 
evidently  intended  to  enure  to  the  benefit  only  of  such 
children  as  might  survive  B.'^*' 

(c)    Ascertained  remainderman.     As  examples 


of  a  contingent  remainder  in  favor  of  an  ascertained 
person  or  persons,  that  is,  of  a  remainder  subject  to  a 
condition  precedent  other  than  the  ascertainment  of  the 
remainderman,  may  be  mentioned  the  case  of  a  gift  to  A 
for  life  with  remainder  to  B  provided  B  survives  A,*^^" 

74.  In  re  Washburn.  11  Cal.  412,  85  N.  E.  649,  126  Am.  St.  Rep. 
App.  735,  106  Pac.  415,  Paul  v.  224;  Stephens  v.  Evans,  30  Ind. 
Frierson,  21  Fla.  529;  Madison  v.  39;  Hopkins  v.  Keazer,  89  Me.  347; 
Larmon,  170  111.  65,  62  Am.  St.  Mercantile  Trust  &  Deposit  Co. 
Rep.  365,  48  N.  E.  556;  Strode  v.  Brown,  71  Md.  166,  17  Atl.  937; 
V,  McCormick,  158  111.  142,  41  Olney  v.  Hull,  21  Pick.  (Mass.) 
N.  E.  1091;  Robinson  v.  Pal-  311;  Buxton  v.  Kroeger,  219  Mo. 
mer,  90  Me.  246,  38  Atl.  103;  224,  117  S.  W.  1147;  Teets  v. 
Small  V.  Small,  90  Md.  550,  45  Atl.  Weise,  47  N.  J.  Law  154;  Young 
190;  Smith  v.  Rice,  130  Mass.  441;  v.  Young,  97  N.  Car.  132,  2  S.  C. 
Emison  v.  Whittlesey,  55  Mo.  254;  8;  Faber  v.  Police,  10  S.  Car.  376; 
Paget  V.  Melcher,  156  N.  Y.  399,  Howbert  v.  Cawthorn,  100  Va.  649. 
51  N.  E.  24;  Whitesldes  v.  Cooper,  42  S.  E.  683. 

115    N.    Car.    570,    20    S.    E.    295;  76.     Price  v.  Hall,  L.  R.  5   Eq. 

Smith  V.  Block,  29  Ohio  St.  488;  399. 

In  re  Raleigh's  Estate,  206  Pa.  451,  76a.     2  Biackst.  Comm.  170;  Doe 

55      Atl.      1119;      Rhode      Island  d.  Planner  v.  Scudamore,  2  Bos.  & 

Hospital   Trust  Co.  v.    Harris,   20  p.  289;  Watson  v.  Adams,  103  Ga. 

R.  I.  408,  39  Atl.    750;  Jackson  v.  733;    Thayer  v.  Kennedy,   169    111. 

Everett,    (Tenn.)    58    S.    W.    340;  360,    48   N.    E.   828;    Bamforth     v. 

Allison  v.  Allison,  101  Va.    537,  44  Bamforth,    123    Mass.    280;     Shaw 

S.  E.  904,  63  L.  R.  A.  20.  v.  Eckley,  169  Mass.  119,   47  N.  E. 

75.  GoUaday  v.  Knock,  235  111.  609;   Starnes  v.  Hill,  112  N.  C.  1. 
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or  provided  B  surAuves  C,  a  third  person. '^^  In  each  of 
these  cases  B's  estate  in  remainder  is  subject  to  the 
condition  precedent  of  his  survival  of  the  person  named, 
and  he  has,  until  that  event,  merely  a  possibility  of  an 
pstate.  So  in  the  case  of  a  conveyance  or  devise  to  A 
for  life,  with  remainder  to  her  children,  and  if  she  die 
without  children,  then  to  B,  regarding  B's  estate  as 
subject  to  the  condition  precedent  of  A's  death  without 
children,    his    remainder    is    necessarily    contingent.'^* 

§  137.  Distinction  between  vested  and  contingent 
remainders.  As  above  stated,  the  distinction  between 
a  vested  and  a  contingent  remainder  lies  in  the  fact  that 
a  vested  remainder  is  an  estate  while  a  contingent  re- 
mainder is  merely  the  possibility  or  prospect  of  an 
estate."^  Whether,  in  au}^  particular  case,  a  remainder 
is  contingent  or  vested  depends  on  the  construction  of 
the  language  used,  as  creating  a  mere  possibility  of  an 
estate,  or  as  creating  an  estate. 

77.  Leake,  Prop,  in  Land  325;  Ross,  69  N.  H.  213,  45  Atl.  576. 
Boraston's  Case,  3  Coke,  20a.  These      decisions     are     evidently 

78.  Doe  d.  Comberbach  v.  based  on  a  construction  of  the  in- 
Perryn,  3  Term  R.  484;  Goodright  strument  as  showing  an  intent 
V.  Dunham,  1  Doug.  265;  Morse  v.  that  the  death  of  A  withaut 
Proper,  82  Ga.  13,  8  S.  E.  625;  children  shall  not  be  a  condition 
Golladay  v.  Knock,  235  III.  412,  precedent  to  the  estate  given  B 
85  N.  E.  649,  126  Am.  St.  Rep.  224;  and,  so  considered,  are  not  in  con- 
Watson  V.  Smith,  110  N.  C.  6,  14  flict  with  the  decisions  previously 
S.   E.   640,    28  Am.    St.  Rep.   665;  cited. 

Clark  V.  Cox.  115  N.  C.  93.  20  S.  79.  In  such  jurisdictions  as 
P.  176;  In  re  Boyd's  Estate,199  have  adopted  legislation  which  pre- 
Pa.  487,  49  Atl.  297;  Loring  v.  eludes  the  failure  of  a  contingent 
Arnold,  15  R.  I.  428,  8  Atl.  335.  remainder  (post  §  140)  one  in 
In  New  Hampshire  it  has  been  favor  of  whom  a  remainder  is  lim- 
decided  that  a  devise  to  A  tor  ited  in  fee  simple  upon  a  con- 
life  remainder  to  her  children,  if  dition  precedent  which  is  certain 
any  she  has,  and,  if  she  has  none,  to  be  satisfied,  such  as  some  per- 
to  B,  gives  B  a  vested  remainder,  son's  death  (Fearne's  third  class) 
subject  to  be  divested  by  the  birth  has  more  than  a  possibility  of  an 
of  a  child  to  A.  Cole  v.  American  estate;  he  has  a  certainty  of  an 
Baptist  Home  Mission  Soc.  64  N,  estate,  but  he  has  no  estate. 
H.  445,  458,  14  Atl.  73;    Parker  v. 
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It  is  frequently  stated  that  a  reiiiaiiider  is  not  con- 
tingent by  reason  of  the  fact  that  it  is  uncertain  whether 
it  will  ever  take  effect  in  possession.^''  This  can  mean 
merely  that  what  would  otherwise  be  an  estate  is  not  a 
mere  possibility  of  an  estate  because  it  may  terminate 
before  another  conflicting  estate,  a  proposition  so  ob- 
viously true  as  to  be  of  little  practical  utility.  In  the 
case,  for  instance,  of  a  limitation  to  A  for  life  with  re- 
mainder to  B  for  life,  B  evidently  has  an  estate,  and  not 
a  mere  possibility  of  an  estate,  since  there  is  no  con- 
dition precedent.  B's  remainder  is  consequently  vested, 
and  the  fact  that,  by  reason  of  his  death  before  A's 
estate  comes  to  an  end,  B  may  never  acquire  the  right 
of  possession,  is  absolutely  immaterial.*^  And  so  a  re- 
mainder, though  merely  for  lifr',  is  not  contingent  be- 
cause the  particular  estate  is  an  estate  in  fee  tail.*-  The 
improbability  of  the  failure  of  heirs  of  the  body,  or  the 
)»robability  that  the  particular  estate  may  be  converted 
into  a  fee  simple  by  a  conveyance  barring  the  entail, 
may  give  reason  to  anticipate  that  the  remainder  will 
never  take  elfect  in  possession,  but  this  does  not  make 

80.     Fearne,   Cont.  Rem.   215;    4  81.     Fearne,     Cont.     Rem.    21G; 

Kent's,  Comm.  203;  Smith  v.  Pack-  Gray,  Perpetuities,  §  102;  Welliver 

hurst,  3  Atk.   135;    Doe   d.  Lessee  v.  Jones,  166   111.  80,  46  N.  E.  712, 

of  Poor  V.  Considine,  6  Wall.   (U.  Allen    v.    Mayfield,    20    Ind.    293; 

S.).  458,  18  L.  Ed.  869;   Lehndorf  Mercantile  Bank   of  New  York  v. 

V.  Cope,  122  111.  317,  13  N.  E.  505;  Ballard's     Assignee,    83    Ky.    481; 

Amos  V.  Amos,  117  Ind.  19,  19  N.  Kemp    v.    Bradford.    61    Md.    330; 

E.  539;  Archer  v.  Jacobs,  125  Iowa,  Lyons  v.  Weeks,  29  Misc.  Rep.  (N. 

467,    101   N.   W.    195;    Bunting    v.  Y.)  714. 

Speek,  41  Kan.  424,  3  L.  R.  A.  690,  82.     Hawkins,  Wills,  221,  1  Jar- 

21   Pac.   288;    Moore  v.    Sleet,    113  man,     Wills,     758;     Gray,     Perpe- 

Ky.  600,  68  S.  W.  642;  Leighton  v.  tuities,    §    111;    Chapin     v.    Nott, 

Leighton,  58,  Me.  63;   Downing  v.  203  111.  341,  67  N.  E.  833;   Dorr   v. 

Blrney,     117     Mich.    675,     76     N.  Johnson,  170    Mass.  540,  49  N.  E. 

W.      125;      Schuyler     v.      Hanna,  919;    Havens   v.    Sea    Shore    Land 

31   Neb.  307,  47   N.  W.  932;    Ken-  Co..  47  N.  J.  Eq.  365,  Smith's    Ap- 

nard  v.    Kennard,  63    N.    H.   303;  peal,  23  Pa.  St.  9.  The  cases  of  St 

Weehawkeu   Ferry  Co.    v.   Sisson,  John   v.   Dann,  66  Conn.   401,  and 

17  N.  J.  Eq.  475;    Hood  V.  Maires,  Horton     v.    Upham,    72    Conn.    29, 

255  Pa.  128,  99  Atl.  481.  to   the   apparent  effect   that   a  re- 


492 


Real  Property. 


[§  137 


it  contingent.  That  is  to  say,  what  would  otherwise  be 
an  estate  does  not  become  a  mere  possibility  of  an  estate 
by  reason  of  the  interposition  by  the  same  instrument 
of  an  estate  in  fee  tail.**^'* 

The  possibility  that  the  remainder  may  never  take 
effect  in  possession  is  immaterial  in  determining  whether 
it  is  vested  or  contingent,  not  only  when,  as  above  ex- 
plained, this  possibility  arises  from  the  character  of  the 
particular  estate  or  of  that  in  remainder,  but  also  when 
it  arises  from  the  fact  that  the  remainder  may  be  di- 
vested by  the  exercise  of  a  power  of  appointment.^^ 
And  so  the  existence  .of  an  executory  limitation  over 
in  favor  of  another  person^*  does   not   render  the  re- 


mainder upon  an  estate  tail  is 
necessarily  contingent,  are,  it  is 
submitted,    unsound   on   principle. 

82a.  The  present  writer  can- 
not agree  with  Professor  Gray's 
view  (Perpetuities,  §  111)  that  a 
remainder  on  an  estate  in  fee  tail 
is  vested  because  "the  barring  of 
the  estates  by  the  tenant  in  tail  is 
considered  in  the  nature  of  a 
condition  subsequent  divesting 
the  whole  series  of  estates," 
but  he  entirely  agrees  with 
that  scholar's  criticism  of  the 
reason  given  in  Smith's  Execu- 
tory Interests,  §  192,  "that  a 
failure  of  issue  is  considered  cer- 
tain to  happen  some  time  or  other." 
Whether  a  remainder  upon  an 
estate  tail,  as  upon  any  other 
particular  estate,  is  vested  or 
contingent,  depends  on  whether 
it  is  subject  to  a  condition  preced- 
ent or  is  in  favor  of  uncertain 
persons.  Any  assumption  that 
every  such  remainder  is  vested  is, 
it  is  submitted,  as  erroneous  as 
the  assumption  that  no  such  re- 
mainder is  vested. 

83.     Doe  d.  Willis  v.    Martin,  4 


Term.  R.  39;  Cunningham  v. 
Moody,  1  Ves.  St.  174;  Thorington 
V.  Thorington,  111  Ala.  237,  36  L. 
R.  A.  385,  20  So.  407;  Harvard  Col- 
lege, President  etc.  v.  Balch,  171 
111.  275,  49  N.  E.  543;  Roberts  v. 
Roberts,  102  Md.  131,  62  Atl.   161, 

I  L.  R.  A.  N.  S.  782,  111  Am.  St. 
Rep.  344;  Woodman  v.  Woodman, 
89  Me.  128,  35  Atl.  1037;  Moore  v. 
Weaver,  16  Gray  (Mass.)  305; 
Welsh  V.  Woodbury,  144  Mass.  542, 

II  N.  E.  762;  Buckner  v.  Buckner, 
255  Mo.  371,  164  S.  W.  513;  Bur- 
leigh V.  Clough,  52  N.  H.  267,  13 
Am.  Rep.  23;  Sandford  v.  Blake, 
45  N.  J.  Eq.  247;  Van  Axte  v. 
Fisher,  117  N.  Y.  401,  22  N.  E.  943; 
Caples  v.  Ward,  107  Tex.  341,  179 
S.  W.  856;  Lantz  v.  Massie,  99  Va. 
709,  40  S.  E.  40;  Hare  v.  Congrega- 
tional Society,  76  Vt.  362,  57  Atl. 
964;  Fearne's  Cont.  Rem.  226  et 
seq.  Gray,  Perpetuities,   §    112. 

84.  Gray,  Perpetuities,  §  102; 
Edwards  v.  Hammond,  3  Lev.  132; 
Doe  d.  Lessee  of  Poor  v.  Considine, 
6  Wall.  (U.  S.)  458,  18  L.  Ed.  869; 
Chewning  v.  Shumate,  106  Ga.  751, 
32  S.  E.  544;  Gingrich  v.  Ginrich, 
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mainder  contingent.  For  instance,  in  the  case  of  a  con- 
veyance or  devise  to  A  for  life  with  remainder  to  B  and 
his  heirs,  tlie  existence  of  a  liniilation  over  in  favor  of 
C  and  his  heirs  on  the  occurrence  of  an  event  named 
does  not  render  B's  remainder  contingent,  although,  if 
the  event  occurs  before  the  termination  of  A's  life  estate, 
B's  estate  will  be  divested  and  B  will  never  have  the 
right  of  possession.  And  it  is  even  immaterial  that  the 
event  must,  if  it  ever  occurs,  occur  before  the  natural 
expiration  of  A's  estate.^-^  So  in  the  case  of  a  devise 
to  testator's  widow  A  for  life,  with  remainder  to  B,  C, 
and  D,  the  children  of  testator,  with  a  provision  that 
the  share  of  any  one  of  such  children  who  may  die  before 
A  shall  go  to  the  survivors,  the  remainder  is  vested,^*"' 
since  it  is  limited  in  favor  of  certain  persons  and  there 
is  no  condition  precedent,  and  the  fact  that  there  is  a 
limitation  over  as  to  the  share  of  each  child  in  favor  of 
survivors  on  an  event,  the  death  of  such  child  before  A, 
which,  if  it  ever  occurs,  must  occur  before  the  normal 
expiration  of  the  particular  estate,  is  immaterial.  The 
practical  result  is  that  the  children  who  survive  A  get 
the  property  and  the  right  of  possession,  an  end  which 
could  have  been  attained  by  the  limitation  of  a  contingent 
remainder  in  favor  of  such  children  as  survive  A,^^  but 

146   Ind.  227,  45  N.    E.  101;    Cal-  481,  4  Am.  St.  Rep.  160;  Forsythe 

lison  V.  Morris,  123  Iowa,  297,  98  v.  Lansing,    109  Ky.  518,  59  S.  W. 

N.  W.  780;    Watson  v.  Cressey,  79  854;    Robinson  v.  Palmer,   90  Me. 

Me.    381,   10  Atl.   59;    Marshall  v.  246,  38  Atl.  103;  Clark  v.  Cox,  115 

Safe  Deposit  etc.  Co.  101    Med.  1,  N.    Car.    93,    20    S.    E.    176 ;/»     re 

60  Atl.  476;  Kelso  v.  Lorillard,  85  Neel's  Estate,  252  Pa.  394,  9  Atl. 

N.   Y.   177;     Lee  v.   Gates,   171  N.  502;     Walker   v.    Alverson,    87    S. 

Car.  717,  88  S.  E.  889.  Car.    55,    68   S.    E.    966;    Caples  v. 

85.     Gray,  Perpetuities,  §§    104-  Ward,  107  Tex.  341,  179  S.  W.  856. 
108;    Sumpter   v.   Carter,   115   Ga.  86.     Blanchard    v.  Blanchard,  1 

893,  42  S.  E.  324,  60  L.  R.  A.  274;  Allen      (Mass.)     223;     Jeffers     v. 

Ducker  v.  Burnham,  146  111.  9,  34  Lampson,  10  Ohio  St.  101;    Collins 

N.   E.   558,  37  Am.   St.   Rep.  135;  v.  Collins,  40  Ohio  St.  353;   Harri- 

Remmers  v.  Remmers,  280  111.  93,  son  v.  Foreman,  5  Ves.  Jr.  207. 
117  N.  E.  474;  Aldred  v.  Sylvester,  87.     Olney     v.     Hull,  21       Pick. 

184     Ind.    542,    111    N.    E.     914;  (Mass.)   311;   Thomson  v.  Luding- 

Mercantile  Bank  v.  Ballard,  83  Ky.  ton,  104  Mass.    193;    Robinson  v. 
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nevertheless,  the  remainder  being  limited  in  favor  of 
ascertained  persons,  and  not  subject  to  a  condition 
precedent,  it  is  vested.  And  in  the  case  of  a  devise  to  A 
with  remainder  to  B,  C,  and  D,  testator's  children,  with 
a  provision  that  in  case  a  child  dies  before  A,  his  children 
shall  take  his  share,  testator's  children  have  a  vested 
remainder  because  they  are  ascertained,^^  while  if  the 
devise  be  to  such  of  testator's  children  as  survive  A, 
with  a  like  provision  as  regards  the  death  of  a  child, 
the  remainder  is  contingent,  because  until  A's  death 
the  remaindermen  are  uncertain. ^^ 

It  has  been  said  that  the  present  capacity  of  a  re- 
mainder to  take  effect  in  possession  if  the  possession 
were  to  become  vacant  is  the  criterion  of  a  vested  as 
distinguished  from  a  contingent  remainder. ^^  This  is 
not  entirely  accurate,  unless  we  exclude  from  the  possible 
causes  of  vacancy  of  possession  the  normal  expiration 
of  the  preceding  estate.  In  the  case,  for  instance,  of  a 
devise  to  A  for  life  with  remainder  to  B  and  his  heirs, 
])rovided  B  survives  A,  the  remainder  is  contingent  al- 
though capable,  upon  a  vacancy  in  the  possession 
arising  from  A's  death,  of  taking  effect  in  possession; 
and  the  same  may  be  said  of  a  devise  to  A  for  life,  with 
remainder  to  his  children  living  at  the  time  of  his  death. 
So  in  the  case  of  a  devise  to  A  for  life  or  until  B's 
return    from   Rome,   with    remainder   to    B    upon    such 

Palmer,    90    Me.    246;     Smith    v.  Fla.,     473;       Hoover     v.     Hoover. 

Block,  29  Ohio  St.  488;  Whitesides  116     Ind.     498;    Archer       v.     .la- 

V    Cooper,  115  N.  C.  570.  cobs,      125      Iowa     467,      101      N. 

88.  McArthur  v.  Scott,  113  U.  W.  195;  Bowling  v.  Dobyns, 
S.  S.  340;   Blanchard  v.  Blanchard,  5     Dana     (Ky.)     442;     Brown     v. 

•  1    AUen    (Mass.)     223:     Kemp    v.  Lawrence,    3    Cush.    390;     Schuy- 

Bradford,  61  Md.  330.  ler  v.  Hanna,  31  Neb.  307;     Ken- 

89.  Whitesides  v.  Cooper,  115  nard  v.  Kennard,  63  N.  H.  303; 
N.  Car.  570,  20  S.    E.  295.       '  Bentley  v.  Long,  1  Strobb  Eq.  43, 

90.  Fearne,  Cont.  Rem.  215;  4  47  Am.  Dec.  523;  Bufford  v.  Hal- 
Kent,  Comm.  203;  Williams.  Real  liman,  10  Tex.  572,  60  Am.  Dec. 
Prop.  (21st.  Ed.)  360;  Poor's  223;  Lantz  v.  Massie,  99  Va.  709, 
Lessee   y.    Considine,   6   Wall.    (U.  40   S.  E.  50. 

S.)    458;   Kingsley  v.  Broward,  19 
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return,  the  remainder  is  contingent  although  the  re- 
mainder is  capable  of  taking  effect  in  ])ossession  upon 
the  possession  becoming  vacant  by  reason  of  B's  return 
from  Rome.  Kven  though  the  statement  referred  to  be 
amended  so  as  to  read  that  the  criterion  of  a  vested 
remainder  is  the  capacity  of  the  remainder  to  take 
etTect  in  possession  if  the  ]iossession  were  immediately 
to  become  vacant  otherwise  than  by  the  normal  ex])ii"a- 
tion  of  the  particular  estate,  it  does  not  appear  to  be 
particularly  helpful.  One  who  has  merely  a  possibility 
of  an  estate  cannot  have  the  right  of  possession,  whih^ 
if  he  has  an  estate  (of  a  legal  character,)  he  has  sudi 
right,  in  the  absence  of  a  prior  right  of  possession  in 
another.  So  the  capacity  of  the  remainder  to  take  effect 
in  possession  if  the  possession  were  immediately  to  be- 
come vacant  can  be  ascertained  only  by  a  solution  of  the 
more  fundamental  question,  whether  the  remainder  is 
an  estate  or  a  possibility  of  an  estate. 

§  138.  Presumption  in  favor  of  vesting.  As  has 
been  previously  stated,^'  an  instrument  will  not  be  con- 
strued as  creating  an  estate  on  condition,  if  this  can  be 
avoided,  and  language  creating  a  condition  will  be  re- 
garded as  creating  a  condition  subsequent  rather  than 
a  condition  precedent."-  As  a  result  of  these  consider- 
ations, and  to  some  extent,  perhaps,  of  the  possibility 
of  the  destruction  of  a  contingent  remainder,  as  sub- 
sequently explained,*^^  a  result  which  the  courts  would 
naturally  seek  to  avoid,"^  it  is  a  well  settled  rule  that  a 
limitation  will  not  he  construed  as  creating  a  contingent 
remainder  if  it  can  possibly  be  construed  as  creating  a 
vested  one.^^  This  general  rule  has  been  applied  in  con- 

91.  Ante  §  79.  ney's  Estate   (Cal.)    167  Pac.  399; 

92.  Ante   §    80.  Clanton     v.     Estes,     77     Ga.     352, 

93.  Post  §   140.  1    S.     E.     163;     Mettler    v.     War- 

94.  Ives  V.  Legge,  3  Term  Rep.  ner,    243    111.    600,    90   N.    E.    1099, 
488,  note.  134    Am.     St.    Rep.    388;     Uavid- 

95.  Jarman,  Wills,  7-56  et  seq.;  son     v.      Bates,     111      Ind.     391, 
4  Kent's  Comm.  204;  In  re  Whit-  12     N.     E.     68;     Archer     v.    Jac- 
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noction  wiih  a  considerable  number  of  expressions  imply- 
ing futurity  of  time,  or  contingency,  which,  instead  of  be- 
ing construed  as  conditions  precedent,  are  regarded  mere- 
ly as  expressions  employed  by  the  testator  or  settlor  in 
carrying  on  the  series  of  limitations.'^^''^  Thus  in  the  case 
of  a  limitation  to  A  for  life,  and  "on,"  "at,"  "from," 
"after,"  or  "in  the  event  of''  A's  death,  to  B,  the  words 
in  quotations  are  regarded,  not  as  conditions  precedent, 
but  as  merely  descriptive  of  the  event  on  which  the  re- 
mainderman may  be  expected  to  acquire  the  right  of 
possession,  and  the  remainder  is  consequently  vested. ^^ 
Applyiiig  the  same  rule  of  construc'f'Kn  H  has 
been  held  that  when  after  a  life  estate  has  been  limited 
in  favor  of  A,  an  estate  in  fee  simple  is  limited  in  favor 
of  B  if  he  live  to  a  certain  age,  and  if  he  fail  to  reach 
such  age,  then  over  to  another,  B  takes  prima  facie  a 
vested  remainder,  liable  to  be  divested  by  his  death 
before  the  age  named,  and  not  a  contingent  remainder, 
as  being  subject  to  a  condition  precedent  of  his  arrival 
at  the  age  named.''^     And  in  the  case   of  a  devise  to 

obs,   125    Iowa,    467,    101    N.    W.  N.  W.    402;    Bowling    v.    Dobyns, 

195;      Bunting  v.   Speek,  41   Kan.  5      Dana      (Ky.)       434;       Martin 

424,  3  L.  R.  A.  690,  21   Pac.  288;  v.    Cook,    129    Md.     195,    98    Atl. 

Blaine  v.     Dow,    111    Me.    480,    89  489;      Pike      v.      Stephenson,      99 

Atl.  1126;     Straus  v.  Rost,  67  Md.  Mass.    188;    Chew    v.    Keller,    3  00 

465,  10  Atl.  74;     Gray    v.  Whitte-  Mo.  362,  13  S.  W.  395;    Parker  v. 

more,  192  Mass.  367,  10  L.  R.  A.  Ross,   69  N.  H.    213,   45   Atl.  576; 

(N.     S.)    1143,    116   Am.    St.   Rep.  Eallentine  v.  Wood,  42  N.  J.  Eq. 

246,  78  N.  E.  422;  Rood  v  Hoovey,  552,    9    Atl.    582;    Corse    v.    Chap- 

50  Mich.  395,  15  N.  W^  525;  Chew  man,  153  N.  Y.  466,  47  N.  E.  812; 

V.  Keller,   100   Mo.   362,   13    S.   W.  McNeely,    82    N.   Car.    183;    Wom- 

395;   Hood  v.  Maires,  255  Pa.  128,  rath  v.  McCormick,  51  Pa.  St.  504; 

99  Atl.  481;  Burton  v.  Provost,  75  In  re  Rau's   Estate,   254   Pa.    464, 

Vt.    199,    54   Atl.    189;    Cottrell   v.  98  Atl.  1068. 
Mathews,  120  Va.  847,  925  E.  808;  97.     1   Jarman,  Wills,   767;    Ed- 

95a.     Ante  §  135,  a,  note  46.  wards   v.   Hammond,   3   Lev.    132; 

96.     Doe    d.    Poor's    Lessee    v.  Bromfield  v.  Crowder,  4  Bos.  &  P. 

Considine,    6    Wall.    (U.    S.)    458;  313;  Richardson  v.  Penicks,  1  App. 

Bruce  v.  Bissell,  119  Ind.  525,  12  D.   C.  261;    Hersey  v.  Purrington, 

Am.  St.  Rep.  436,  22  N.  E.  4;  Lingo  96  Me.  166,  51  Atl.  865;  Blanchard 

V.     Smith,     174     Lowa,     461,     156  v.    Blanchard,    1    Allen     (Mass.) 
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trustees  until  testator's  son  comes  to  the  nf^e  of  twenty- 
one,  and  if  or  when  he  attains  that  age,  then  to  him  in 
fee,  lie  is  regarded  as  taking  a  vested  remainder  u))on 
a  term  of  years  in  the  trustees,  and  not  a  contingent 
remainder,  to  vest  only  when  he  arrives  at  the  ago 
named. ^^ 

In  the  case  of  a  limitation  by  will  in  favor  of 
testator's  widow  for  life,  or  until  she  marries  again, 
with  a  devise  to  B,  ''in  case  of  such  marriage,"  the  words 
in  quotations  are  ignored,  and  B,  instead  of  having 
a  mere  possibility,  on  the  theory  that  his  estate  is 
subject  to  the  condition  precedent  of  the  widow's  mar- 
riage, has  a  vested  remainder,  an  estate,  giving  him  the 
right  of  possession  on  the  termination  of  the  widow's 
estate,  by  reason  of  either  her  death  or  her  marriage."^ 

§  139.  Remainders  in  favor  of  a  class.  In  accord- 
ance with  the  rule  that  a  limitation  will,  if  possible,  be 
construed  as  creating  a  vested  rather  than  a  contingent 
remainder,  a  limitation  in  favor  of  a  named  class  will 
be  construed  as  intending  the  members  of  the  class  to 
be  ascertained  at  the  time  the  instrument  takes  effect 
rather  than  at  a  future  time.  So  in  the  case  of  a  limita- 
tion in  favor  of  the  testator's  heirs,  the  word  ''heirs" 
will  prima  facie  be  regarded  as  meaning  those  who  are 
the  heirs  at  the   time  of  testator's  death   rather  than 

223;  Inches  v.  HiU,  106  Mass.  575;  don  v.   Adolphus,  3   Brown,    Pari. 

Bredell  v.    Collier,     40    Mo.    287;  Cas.  306;  Farmers'  Bank  v.  Hooff, 

Roome  v.  Phillips,  24  N.  Y.   463;  4  Cranch  C.  C.  323,  Fed.  Cas.  No. 

Linton  v.  Laycock,  33  Ohio  St.  128;  4,  659;  Gibson  v.  Land,  27  Ala.  117; 

Storrs   V.    Burgess,    29    R.    I.    269,  Klingman  v.  Gilbert,  90  Kan.  545; 

67  Atl.  731.  135  Pac.  682;   Maddox  v.  Yoe,  121 

98.  1  Jarman,  Wills,  762;  Bo-  Md.  288,  88  Atl.  225;  Ferson  v. 
raston's  Case,  3  Co.  Rep.  16;  Car-  Dodge,  23  Pick.  (Mass.)  287;  See 
ter  V.  Carter,  234  111.  507,  85  N.  E.  Green  v.  Hewitt,  97  HI.  113. 

292;    Meyer  v.  Eisler,  29  Md.   28;  This   rule    of   construction   does 

Hooker    v.    Bryan,    140    N.     Car.  not,   however,    it    seems,    apply    if 

402,  53  S.  E.  130.  there  is  an  estate  for  life  given  to 

99.  1  Jarman,  Wills,  759;  Lux-  the  widow  without  any  special 
ford  V.   Cheeke,  3  Lev.   125;    Gor-  limitation  with  reference  to  mar- 
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those  who  are  the  heirs  at  the  time  at  which  the  heirs 
will    acquire    possession,^ 

Where  a  remainder  is  limited  in  favor  of  a  class 
of  persons,  and  the  members  of  the  class  are  not  neces- 
sarily ascertainable  at  one  time,  as  in  the  case  of  a 
remainder  in  favor  of  children,  grandchildren,  issue,  or 
brothers  and  sisters,  it  is  ordinarily  regarded  as  vest- 
ing, in  the  first  place  in  any  person  or  persons  within 
the  class  at  the  time  the  instrument  takes  effect,  the 
benefit  of  the  remainder  being  extended  to  other  ]ier- 
sons  who  subsequently  become  members  of  the  class 
before  the  termination  of  the  particular  estate,  with 
the  result  that  the  shares  of  the  previous  members  of  the 
class  are  proportionally  diminished.-'"  Thus  in  the  case 
of  a  devise  to  A  for  life,  and  after  his  death  to  his 
children,  or  to  the  children  of  B,  all  such  living  at 
testator's  death  take  a  vested  remainder,  and,  likewise 
those   afterwards   born  before   the   termination   of   A's 


riage,  subject  to  a  devise  over  in 
case  of  her  marriage.  1  Jarman, 
Wills,  760;  Sheffield  v.  Orrery,  3 
Atk.  283;  Frey  v.  Thompson's 
Adm'r,  66  Ala.  28. 

1.  2  Jarman,  Wills,  931;  Doe 
v.  Spratt,  5  B.  &  Ad.  731;  Bunting 
V.  Speck,  41  Kan.  424,  3  L.  R.  A. 
90;  21  Pac.  288;  Merrill  v.  Woos- 
ter,  99  Me.  460,  59  Atl.  593:  Wel- 
ler  V.  Kolb,  128  Md.  221,  97  Atl. 
542;  Welch  v.  Howard,  227  Mass. 
242.  116  N.  E.  492;  McDaniel  v. 
Allen,  64  Miss.  417,  1  So.  356; 
Smith  V.  Allen,  161  N.  Y.  478,  55 
N.  E.  1056;  Jenkins  v.  Lambeth, 
172  N.  C.  486,  90  S.  E.  513;  In  re 
Fuller's  Estate,  255  Pa.  626,  74 
Atl.  623;  Kenyon's  Petitioner,  17 
R.  1.  149,  20  Atl.  294;  McFadden 
V.  McFadden,  107  S.  C.  101.  91  S. 
E.  986;  Stokes  v.  Van  Wyck,  83 
Va.  724,  3  S.  E.  387. 


2-3.  2  Jarman,  Wills,  1011,  1012, 
1015;  Doe  d.  Willis  v.  Martin,  4 
Term  R.  39;  Ayton  v.  Ayton,  1 
Cox,  327;  Doe  d.  Lessee  of  Poore 
V.  Considine,  6  Wall  (U.  S.)  458, 
18  L.  Ed.  869;  Cooper  v.  Mitchell. 
Inv.  Co.  133  Ga.  769,  66  S.  E.  1090; 
Field  V.  Pesples,  180  111.  376,  54 
N.  E.  304;  Archer  v.  Jacobs,  125 
Iowa,  467,  101  N.  W.  195;  Downes 
V.  Long,  79  Md.  382,  29  Atl.  827; 
Hills  V.  Simonds,  125  Mass.  536; 
Dexter  v.  Atty,  Gen.  224  Mass.  215, 
112  N.  E.  946;  Lariverre  v.  Rains, 
112  Mich.  276,  70  N.  W.  583;  Wad- 
dell  V.  Waddell,  99  Mo.  338,  17  Am. 
St.  Rep.  575;  Corse  v.  Chapman, 
153  N.  Y.  466,  47  N.  E.  812;  Irvin  v. 
Clark,  98  N.  Car.,  437,  4  S  3.  30; 
In  re  Edwards  Estate,  225  Pa.  358, 
99  Atl.  1010;  Moore  v.  Diamond,  5 
R.  I.  129;  Gourdin  v.  Deas,  27  S. 
Car.  479,  4  S.  E.  64. 
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life  estate/  though  until  one  of  such  children  is  horn, 
the  remainder  is  necessarily  contingent.^  The  benefit 
of  the  limitation  cannot  extend  to  persons  who  become 
members  of  the  class  after  tlie  expiration  of  the  i)articu- 
lar  estate,  since  this  would  involve  a  violation  of  the 
rule,  elsewhere  referred  to/'  that  the  vesting  must  occui' 
before  or  at  the  expiration  of  the  particular  estate." 

The  rule  referred  to,  that  the  remainder  is  vested 
so  soon  as  one  of  the  class  is  in  existence  and  as- 
certained, no  doubt  originated,  as  is  stated  by  a  writei- 
of  authority,*  in  the  consideration  that  there  is,  in  sucli 
case,  a  person  in  whom  the  seisin  can  be  regarded  as 
vested.  At  the  present  day  it  appears  to  involve  an 
illustration,  in  a  somewhat  extreme  form,  of  the  prefer- 
ence of  the  courts  for  vested  as  against  contingent  re- 
mainders. Such  a  remainder  is  not,  however,  it  seems, 
to  be  regarded  as  a  vested  interest  for  the  purpose  of 
the  Rule  against  Perpetuities.  The  rule  can  obviously 
have  no  application  when  the  persons  constituting  the 
class  are  necessarily  all  ascertained  at  the  same  time, 
as  in  the  case  of  a  remainder  to  all  those  who  survive 
a  particular  person  named,  or  to  all  the  heirs  of  a  living 
person.  The  remainder  is  in  such  case  contingent  until 
the  time  arrives  at  which  the  remaindermen  can  be 
ascertained. 

4.    Craig  V.  Rowland,  10  App.  D.  484;    Carver  v.  Jackson,  4   Peters, 
C.  402;  Cooper  V.  Mitchell  Inv.  Co.,  1;    Winchell   v.   Winchell,   259    111. 
133  Ga.  769,  66  S.  E.  1090,  29  L.  R.  471,    102    N.    E.    823;     MercantUe 
A.  N.  S.  291;   Planner  v.  Fellows,  Bank  v.  Ballard.  83  Ky.  492,  4  Am. 
206  111.  136,  68  N.  E.  1057;   Amos  St.  Rep.  160;  Anthracite  Sav.  Bank 
V.  Amos,  117  Ind.  19,  19  N.  E.  539;  v.   Lees,   176   P.  402,   35   Atl.    197; 
Coots    V.    Yewell,    95    Ky.    367,    25  Cooper    v.    Hepburn,    15    Gratt,    1 
S.  W.  597;    Dorr  v.  Levering,  147  (Va.)    559. 
Mass.  530,  18  N.  E.  412;  Doerner  v.  6.    Post  §  140,  note  25. 
Doerner,  lloMo.  :$99,  61  S.  W.  801;  7.     But    see    Simonds    v.     Sim- 
Ross  V.  Adams,   28   N.  J.   L.   160;  onds,  199  Mass.  552,  85  N.  E.  860. 
Anthracite   Sav.    Bk.   v.    Lees    176  criticized,  vlray.  Perpetuities   (3rd 
Pa.  St.  402;  Woodruff  v.  Pleasant,  Ed.)    §   927. 
81  Va.  37.  8.    Gray    Perpetuities    §    110    a, 

g.     Doe  V.  Perryn,  3  Term  Rep.  note. 
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§  140.  Failure  of  contingent  remainders.  There 
was,  at  common  law,  a  stringent  requirement  to  the 
effect  that  every  act  of  jDarties  was  void,  the  effect  of 
which  was  to  place  the  seisin  or  immediate  freehold  in 
abeyance,  that  is,  which  would  have  the  effect  of  leaving 
the  freehold  without  a  tenant;  this  being  based  on  the 
necessity  that  there  be  some  person  against  whom  an 
action  concerning  the  land  could  be  brought,  who  could 
meet  adverse  claims  thereto,  and  who  could  render  the 
feudal  services  to  the  lord.^  From  this  requirement,  and 
likewise  from  the  nature  of  livery  of  seisin,  by  which 
alone  an  estate  of  freehold  could  be  created,  and  which 
must  take  effect  immediately  or  not  at  all,  there  resulted 
a  general  rule  that  there  Could  be  no  conveyance  of  an 
estate  of  freehold  to  commence  in  the  future,  that  is, 
subject  to  a  condition  precedent,  and  that  any  such  at- 
tempted conveyance  was  void.^*'  In  order  that  one 
have  the  seisin,  it  was  necessary  that  he  have  an  estate 
and  not  a  mere  possibility  of  an  estate,  and  it  was 
consequently  impossible  to  deliver  seisin  to  another 
while  giving  him  such  a  mere  possibility.  So  at  common 
law  a  lease  for  life  to  commence  at  a  future  date 
named  was  invalid. ^^  And  in  the  case  of  a  conveyance 
to  A  for  life,  and  one  day  after  his  death  to  B,  for 
life  or  in  fee,  the  limitation  to  B  was  void,  since 
there  would  be  an  abeyance  of  the  seisin  between  the 
time  of  A's  death  and  the  commencement  of  B's  estate. ^- 

The  creation  of  a  vested  remainder  involved  no 
violation  of  the  rule  referred  to,  it  being  an  actually 
existent  estate.  If  the  particular  estate  was  one  of 
freehold,  as  was  usually  the  case,  livery  of  seisin  was 
made   to   the   tenant   of   that   estate,    and   he   held   the 

9.  1   Hayes,   Conveyancing   17;  11.     Co.   Litt.   217a.     Barwick's 
1   Preston,   Estates,   217;    Challis,      Case  5  Co.  Rep.  94b. 

Real  Prop.  100;  12.     Fearne,  Cont.  Rem.  307;    2 

10.  Co.    Litt.    217a;    2    Blackst.  Blackst.  Comm.  168;  Leake,  Prop, 
Comm.    165;     Barwick's    Case,    5  in    Land,    47,    318;     Challis,    Real 
Coke  94b;   Buckler  v.  Hardy,  Cro.  Prop.  (3rd  Ed.)   104.                       ' 
Eliz.    585. 


§  140]  Eights  of  Future  Possession.  501 

seisin,  so  long  as  his  estate  endured,  in  behalf  of  the 
remainderman  as  well  as  in  his  own  belialf,^^  while  if  the 
particular  estate  was  less  than  freehold,  though  the 
seisin  could  not  be  vested  in  the  particular  tenant,  it 
could  be  in  the  remainderman.^*  The  creation  of  a 
contingent  remainder,  on  the  other  hand,  did  involve  a 
violation  of  the  general  rule  prohibiting  the  creation  of 
an  estate  to  commence  in  the  future,  and  it  was  no  doubt 
for  this  reason  that  such  remainders  were  for  a  long 
time  not  recognized  by  the  courts.'^  Their  ultimate 
recognition  was  based  on  the  theory  that,  in  the  case  of 
such  a  remainder,  the  seisin  was  vested  in  the  tenant  of 
the  particular  estate,  who  held  it  in  his  own  behalf  and 
in  behalf  of  such  as  might  ultimately  be  entitled  as 
remaindermen.  Since,  however,  one  who  had  merely 
an  estate  for  years,  an  estate  less  than  freehold,  could 
never  have  the  seisin,^*^  in  the  case  of  a  remainder  upon 
such  an  estate  there  was  no  person  in  whom  the  seisin 
could  be  regarded  as  vested.  From  this  arises  the  well- 
settled  common-law  rule  that  a  contingent  remainder  of 
freehold  must  always  be  supported  by  a  particular 
vested  estate  of  freehold,  as  distinguished  from  one  not 
of  freehold.^^  In  acordance  with  this  rule,  when  land 
was  limited  to  A  for  fifty  years,  and  after  that  time  to 
the  heirs  male  of  A,  the  limitation  to  the  heirs  male 
was  held  to  be  void.^^ 

13.  Co.  Litt.  49b,  143a;  2  and  also  in  the  case  of  the  limi- 
Blackst.  Comm.  166.  tation  of  a  particular  estate,  to  be 

14.  Litt.  §  60.  enlarged    in    favor    of    the    donee 

15.  See  Williams  Real  Prop,  thereof  upon  the  occurrence  of  an 
{21st  Ed.)  357,  for  a  discussion  of  event  named.  See  Litt.  §  349,  350; 
the  early  casfs  in  v/hich  such  re-  Lord  Stafford's  Case,  8  Co.  Rep. 
mainders  were  first  recognized.  74;  2  Blackst.  Comm.  154;  Fea'rne, 

16.  Ante   §   14.  Cont.  Rem.  279. 

Even  at  common  law,  however,  17.     Co..     Litt.      217;       Fearne, 

an  estate  of  freehold  could,  it  ap-  Cont.  Rena.  281;  Challis,  Real  Prop, 

pears,  be  created  to  arise  in  the  119,  121. 

future  by  a  common  law  exchange  18.     Goodright     v.     Cornish,     1 

(See  Challis,  Real  Prop,  [^rd  Ed.]  Salk.  226. 
106;    Shepard's   Touchstone    295.) 
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In  the  case  of  a  limitation  to  A  for  a  term,  such  as 
twenty-one  years,  if  he  shall  so  long  live,  with  remain- 
der, after  the  death  of  A,  to  B,  A  has  a  particular  estate 
for  years,  subject  to  a  special  limitation,  to  wit,  A's 
death,^**  while  B's  remainder  is  contingent,  as  being 
subject  to  the  condition  precedent  of  A's  death,  and  is 
accordingly  void  at  common  law,  as  a  contingent  re- 
mainder not  supported  by  an  estate  of  freehold.-*^  It 
was  held,  however,  that  if,  in  the  case  of  a  limitation  in 
this  form,  the  term  of  years  named  is  so  great,  as  when 
it  is  eighty  or  ninety  years,  that  the  possibility  of  A 
outliving  the  term  is  exceedingly  remote,  the  remainder 
i.s  to  be  regarded  as  vested,-'^  on  the  theory,  it  would 
seem,  that  it  could  not  be  regarded  as  a  contingent 
remainder,  in  view  of  the  practical  impossibility  of  its 
failure  under  the  rule  next  to  be  considered. 

Another  common  law  rule  in  regard  to  contingent 
remainders,  which  is  still  in  force  in  many  jurisdictions, 
is  that  such  a  remainder  must  vest,  that  is,  become  an 
estate,  either  previously  to,  or  at  the  same  instant  as, 
the  termination  of  the  particular  estate,  and  that,  if  it 
fails  so  to  do,  it  loses  all  validity.*-  Accordingly,  in  the 
case  of  a  limitation  to  A  for  life,  with  remainder  to  the 
heirs  of  B,  the  remainder  will  fail  if  A  die  before  B, 
since  the  heirs  of  B  cannot  be  ascertained  till  his 
death  p'"^    and,  in  the  case  of  a  limitation  to  A  for  life, 

19.  Ante  §  90.  don,  38  App.   D.   C.   44.3;    Edwards 

20.  Fearne,  Cont.  Rem.  8;  Bor-  v.  Edwards, —  Ga.  92  S.  E.  540; 
aston's  Case  3  Co.  Rep.  20a.  Madison    v.    Larmon,    170    111.    65, 

21.  Napper  v.  Sanders,  Hut.  62  Am.  St.  Rep.  356,  48  N.  E.  556; 
118;  Fearne,  Cont.  Rem.  21;  Leake,  Simonds  v.  Simonds,  199  Mass. 
Prop,  in  Land,  327.  552,     85     N.     E.     860;     Ryan     v. 

22.  Fearne,  Cont.  Rem.  307  et  Monaghan,  99  Tenn.  338,  42 
seq;  Challis,  Real  Prop.  120;  2  Bl.  L  W.  144;  In  Hayward  v. 
Comm.  168;  2  Cruise,  Dig.  tit.  16,  Spaulding,  75  N.  H.  92,  71 
c.  4;  Archer's  Case,  1  Coke,  66b;  Atl.  219,  this  rule  is  in  effect 
Festing  v.  Allen,  12  Mees.  &  W.  repudiated.  See  post.  §  162, 
279;  Price  v.  Hall,  L.  R.  5  Eq.  399;  note  27. 

Doe  d.  Poor's  Lessee  v.  Considine,  23.     Co.    Litt.    378a;     Irvine    v. 

6  Wall.  (U.  S.)  458;  Green  v.  Gor-      Newlin,   63   Miss.     192;     Ryan    v. 
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and  then  to  B  if  B  survive  C,  the  remainder  to  B  will 
fail  if  A  dies  before  C.^*  So,  in  tlie  case  of  any  limita- 
tion in  remainder  to  a  class,  the  members  of  the  class 
must  be  ascertained  before  or  at  the  time  of  the  ter- 
mination of  the  particular  estate,  and  consequently  those 
who  thereafter  come  into  beiuis:,  or  come  within  the 
description  of  the  class,  cannot  share. -^"' 

In  the  case  of  a  limitatiou  to  a  child  or  children,  a 
child  en  ventre  sa  mere  at  the  time  of  the  termination 
of  the  particular  estate  is  considered  to  be  existent  and 
ascertained  at  the  time  of  A's  death,  and  consequently, 
in  such  case,  the  remainder  will  not  fail.  This  is  by 
force  of  statute  in  England  and  many  states  in  this 
countiy.2®  Whether  the  rule  was  the  same  at  common 
law  is  a  question  upon  which  the  authorities  are  in 
conflict;"^'  but  even  in  the  absence  of  statute,  if  the 
question  should  arise  in  this  country',  the  same  rule 
would  no  doubt  be  recognized,  in  analogy  to  other  cases 
in  which  a  child  en  ventre  sa  mere  is  regarded  as  living 
when  it  is  to  its  benefit  that  it  be  so  regarded.-* 

The  above  rule,  that  the  remainder  must  vest  before 
or  at  the  termination  of  the  particular  estate,  is  or- 
dinarily regarded  as  based,  like  the  rule  requiring  a 
particular  estate  of  freehold  to  support  a  contingent 
remainder,  upon  the  common  law  requirement  that  the 
seisin  be  not  placed  in  abeyance,  but  this  does  not  ap- 

Monaghan,    99   Tenn.     338,    42  S           27.     Co.  Litt.      298a.      Butler's 

W.   144.  note;     Doe  d.    Reeve    v.    Long,    I 

24.  Price  v.  Hall,  L.  R.  5  Salk.  227;  Challis,  Real  Prop. 
Eq.  399.  (.Srd    Ed.)  140;    Leake,    Prop,    in 

25.  2    Jarman,    Wills,    1027;  2      Land  329. 

UnderhiU,    Wills,    §     558;     Demill  28.     Norton    v.     Mortensen,     88 

V.   Reid,    71    Md.    175;    Festing   v.  Conn.   28,   89   Atl.    882;     Craig    v. 

.Allen,  12  Mees  &  W.  279.  And  see  Rowland,     10     App.     D.     C.     402; 

cases  cited  ante,  note  3.  Crisfield   v.     Storr,    36    Md.     129; 

26.  10  &  11  Wm.  111.  c.  16  (A.  Mar.selli.s  v.  Thalheimer.  2  Paige 
D.  1699);  1  Stimson's  Ajn.  St.  (N.  Y.)  35;  Barker  v.  Pearce,  3<» 
Law,  §§  1413,  2844,  6005;  2  Shars-  Pa.  St.  173;  4  Kent.  Comm.  249; 
wood  &  B.  Lead,  Cas.  Real  Gray,  Perpetuities,  §  220:  Edito- 
Prop.   356.        •  rial   note,   21   Harv.   Law   Rev.   at 

p.  360. 
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pear  to  be  entirely  accurate.  If  the  condition  precedent 
is  not  satisfied  at  the  termination  of  the  particular  es- 
tate, the  seisin  connot  then  become  vested  in  the  con- 
tingent remainderman,  since  he  has  no  estate,  but  the 
seisin,  in  that  case,  immediately  becomes  vested  in  him 
who  has  the  next  vested  remainder,  or  who  has  the 
reversion,  and  the  rule  merely  prevents  the  subsequent 
satisfaction  of  the  condition  from  operating  to  withdraw 
the  seisin  from  such  person  and  vest  it  in  the  contin- 
gent remainderman  in  whom  it  .would  have  been  vested 
had  such  satisfaction  of  the  condition  occurred  before 
the  termination  of  the  particular  estate.  The  rule  re- 
ferred to  appears  to  be  based,  not  upon  the  undesir- 
ability  of  the  abeyance  of  the  seisin,  but  rather  upon 
the  common  law  conception  that  the  seisin  should  be 
allowed  to  pass  from  one  person  to  another  only  by 
livery  of  seisin,  a  requirement  which  was  obviated,  in 
the  one  case  of  a  remainder  which  became  vested  at  or 
before  the  expiration  of  the  particular  estate,  by  the 
theory  that  the  seisin  was  constructively  in  the  re- 
mainderman by  reason  of  the  actual  seisin  of  the  par- 
ticular tenant.  Furthermore,  it  would  not  have  ac- 
corded with  the  strictness  with  which  the  courts  con- 
strued the  language  of  an  assurance  to  hold  that,  when 
the  feoffor  indicated  an  intention  that  certain  persons 
should  have  the  actual  seisin  in  a  certain  order  of 
succession,  they  could  have  it  in  a  different  order,  as 
would  have  been  the  case  had  the  seisin,  after  vesting 
under  one  limitation,  been  allowed  to  shift  to  another 
claiming  under  a  prior  limitation,  or  if,  after  being 
vested  in  the  reversioner,  for  lack  of  any  vested  re- 
mainder, it  had  been  allowed  to  shift  back  by  reason  of 
the  subsequent  vesting  of  a  remainder.  The  rule  re- 
ferred to  can,  it  would  seem,  be  regarded  as  based 
upon  the  common  law  prohibition  of  the  abeyance  of 
the  seisin  only  in  the  sense  that,  by  reason  of  such 
prohibition,  the  actual  seisin  vests  immediately,  on  the 
termination  of  the  particular  estate,  in  the  next  vested 
remaindermaii  or  the  reversioner,  from  whom  it  cannot 
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be  withdrawn  merely  by  reason  of  the  subsequent  satis- 
faction of  the  condition  precedent. 

The  rule  as  to  the  failure  of  contingent  remainders 
by  reason  of  the  termination  of  the  precedent  estate  be- 
fore the  satisfaction  of  the  condition  precedent  never 
applied  to  the  case  of  an  equitable  estate  limited  by 
way  of  contingent  remainder,^^  since  the  seisin  is  al- 
ways vested  in  the  trustee,  and  is  not  affected  by  the 
termination  of  the  particular  estate,  before  the  vesting 
of  the  remainder.^*' 

By  destruction  of  particular  estate.     The  rule 


that  the  remainder  must  vest  before  the  particular  es- 
tate ends  renders  the  remainder  void,  not  only  when 
the  particular  estate,  by  the  terms  of  its  limitation,  ex- 
pires before  the  vesting  of  the  remainder,  but  also 
when  it  is  in  some  way  destroyed  before  its  natural 
expiration,  and  before  such  vesting.  Such  premature 
termination  of  the  particular  estate,  with  the  consequent 
failure  of  the  remainder,  might,  at  common  law,  occur 
in  various  ways. 

At  common  law,  a  tortious  alienation  by  the  par- 
ticular tenant  by  means  of  a  feoffment,^^  fine,^^  or  re- 
covery^^  destroyed  the  particular  estate,  and  so  destroyed 
a  contingent  remainder  dependent  thereon.  Owing  to  the 
quite   general   statutory   provisions   that   a   conveyance 

29.  Post  §   144.  31.     Challis,    Real    Prop.     (3rd 

30.  Hopkins  v.  Hopkins,  West,  Ed.)  138;  4  Kent.  Comm.  258; 
606;  Chapman  v.  Blisset,  Cas.  t.  Arclier's  Case,  1  Coke,  66b;  Doe 
Talb.  145;  Abbiss  v.  Burney  17  d  Pope  v.  Pickett,  65  Ala.  487; 
Ch.  Div.  211;  Fearne's  Cont.  Rem.  Dennett  v.  Dennett,  40  N.  H.  498; 
303;  2  Preston,  Abstracts,  148;  2  Faber  v.  Police,  10  S.  C.  376;  Red- 
Jarman,  Wills,  1027.  In  England,  fern  v.  Middleton's  Ex'rs,  1  Rice 
where  the  legal  title  is  regarded  (S.  C.)  459;  Snelling  v.  Lamar,  32 
as  being  in  the  mortgagee,  an  out-  s.  C.  72,  17  Am.  St.  Rep.  835. 
standing  mortgage  has  been  held  32.  Doe  d.  Willis  v.  Martin,  4 
to  be  sufficient  to  prevent  the  Term  R.  39;  Doe  d.  Harris  v. 
failure  of  a  contingent  remainder  Howel,  10  Barn.  &  C.  191.  See 
on  the  termination  of  the  particu-  Bouknight  v.  Brown,  16  S.  C. 
lar  estate.  Astley  v.  Micklethwait,  155. 

15  Ch.  Div.  59. 
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shall  pass  only  such  an  estate  as  the  grantor  has,"*  as 
well  as  the  fact  that,  in  most  states,  the  courts  would 
probably  refuse  to  recognize  these  common-law  methods 
of  conveyance,  which  are  alone  susceptible  of  a  tortious 
effect,  there  are  few  if  any  jurisdictions  in  which  a  con- 
tingent remainder  can  now  be  defeated  by  a  tortious 
conveyance  even  apart  from  the  statutory  provisions 
hereafter  referred  to  directed  against  the  destruction 
of  such  remainders. 

At  common  law,  if  the  tenant  of  a  particular  estate 
asserted  by  matter  of  record  a  right  in  himself  to  the 
inheritance,  his  estate  became  subject  to  forfeiture  at 
the  option  of  the  reversioner  or  the  owner  of  the  next 
vested  remainder,  and  at  the  present  day,  in  a 
number  of  states,  such  an  assertion  of  right,  even  by 
matter  in  pais,  has  a  like  effect."^  If  a  forfeiture  of 
the  particular  estate  is  actually  enforced  on  this,"^  or 
any  other  ground,^^  a  contingent  remainder  dependent 
on  such  estate  would,  by  common  law  principles,  be 
destroyed. 

The  tenant  of  the  particular  estate  may  at  common 
law  destroy  the  contingent  remainder  by  surrendering 
his  estate  to  the  owner  of  the  next  vested  estate  in  re- 
mainder, at  least  as  great  in  quantum  as  the  surrendered 
estate,  or  by  acquiring  by  purchase  the  next  vested 
estate  of  inheritance,  the  particular  estate   supporting 

33.  Loddington  v.  Kime,  1  son,  152  N.  Car.  705,  68  S.  E.  217 
Salk.  224;  Lyle  v.  Richards,  9  it  is  said  that  the  forfeiture  of 
Serg.  &  R.  (Pa.)  332;  Abbott  v.  the  life  estate  on  account  of 
Jenkins,  10  Serg.  &  R.  (Pa.)  296;  waste  [post  §  290(d)]  would  de- 
Stump  V.  Findlay,  2  Rawle  (Pa.)  stroy  a  contingent  remainder  lim- 
168;  Waddell  v.  Rattew,  5  Rawle  ited  thereon.  That  a  forfeiture 
(Pa.)    231,   316.  of  the  particular  estate  for  breach 

34.  See  1  Stimson's  Am.  St.  of  an  express  condition  defeats 
Law,  §  1402,  and  ante  §  33.  the     contingent     remainder,     see 

35.  A7ite   §   77.  Lumsden  v.  Payne,  120  Tenn.  407, 

36.  See  Fearne,  Cont.  Rem.  21  L.  R.  A.  (N.  S.)  605,  114  S. 
323;  ChaUis,  Real  Prop.  135;  Co.  W.  483;  Williams  v.  Angell,  7 
Litt.  252a.  R  I.  145. 

37.  In   Richarlson    v.    Richard- 


§  140]  Rights  of  Future  Possession.  507 

the  contingent  remainder  being  thereby  merged.""'*  A 
merger  will  not,  however,  occur  if  the  inheritance  passes 
by  descent  to  the  owner  of  the  particular  estate 
dii-ectly  from  the  person  who  created  the  various  limita- 
tions,^^  nor  if  the  particular  estate  and  the  inheritance 
are  both  limited  to  one  person  by  the  instrument  creat- 
ing the  contingent  remainder.-'o  But  if,  in  this  last  case, 
the  two  estates  are  thereafter  conveyed  to  a  third  person, 
merger  will  take  i)lace,  and  the  contingent  remainder 
be  destroyed.''^  It  has,  however,  been  decided  in  one 
state  that  merger  will  not  take  place,  so  as.  to  destroy 
the  contingent  remainder,  when  opposed  to  the  intention 
of  the  parties,  and  that  such  contrary  intention  may  be 
inferred  from  the  fact  that  merger  would  destroy  the 
remainder.*-  The  disseisin  of  the  particular  tenant, 
followed  by  the  adverse  possession  of  the  disseisor  con- 
tinued for  the  statutory  period  of  limitation  would,  it 
seems,  by  destroying  the  particular  estate,  cause  the 
destruction  of  the  contingent  remainder  thereon.*-* 

Statutory  provisions.    To  obviate  the  possibility 


of   the   destruction   of   a   contingent    remainder    by   the 
premature  termination  of  the  particular  estate  in  one  of 

the    ways    above  described,  it    has    been    provided    in 

38.  Challis,  Real  Prop.  125;  4  Deer,  93  S.  Car.  66,  76  S.  E.  27. 
Kent,  Comm.  254;  Fearne.  Cont.  41.  Fearne,  Cont.  Rem.  346; 
Rem.  317,  323,  340;  Craig  v.  War-  Egerton  v.  Massey,  3  C.  B.  (N. 
ner,  5  Mackey  (D.  C.)  460;  Barr  S.)  338;  Bond  v.  Moore,  236  111. 
V.  Gardner,  259  111.  256,  102  N.  E.  576,  86  N.  E.  386;  Belding  v.  Par- 
287;  Archer  v  Jacobs,  125  Iowa  sons.  258  111.  422,  101  N.  E.  570; 
467,  101  N.  W.  195;  Jordan  v.  Bennet  v.  Morris,  5  Rawle 
McClure,     85     Pa.    St.    495;       Mc-  (Pa.)    9. 

Creary  v.  Coggeshall,  74   S.  C.  42.  42.     McCleary      v.      Coggeshall. 

7  L.   R.  A.    (N.    S.)    433.  53   S.  E.  74  So.   Car.   42,  7   L.  R.   A.  N.  S. 

978.  433,  7  A.  &  E.   Ann.  Cas.  693,  53 

39.  Fearne,  Cont.  Rem.  341;  s.  E.  978;  See  Folk  v.  Hughes, 
Plunket   V.    Holmes,    1     Lev.     11;  lOO  S.  Car.  220,   84  S.  E.  713: 

Crisfield   v.   Storr,  36  Md.   129.  42a.        Edwards    v.     Woolfolks, 

40.  Fearne,  Cont.  Rem.  345:  Adm'r,  17  B.  Mon.  (Ky.)  376; 
Challis,  Real  Prop.  137:  Bowies'  Thompson  v.  Leach.  2  Salk  576; 
Case,    11    Coke,     80a.      .Miley     v.  1  Ld.  Raym.  316,  12  Mod.   174. 
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England  that  a  contingent  remainder  shall  be  capable  of 
taking  effect  in  spite  of  the  termination,  by  forfeiture, 
surrender,  or  merger,  of  any  preceding  estate  of  free- 
hold ;^^  and  by  a  later  statute  it  was  provided  that,  in 
case  the  particular  estate  terminates  in  any  way  before 
the  vesting  of  the  remainder,  the  remainder  shall  take 
effect  as  if  created  as  a  springing  or  shifting  use  or 
executory  devise.^^  In  a  number  of  states  there  is 
legislation  of  a  substantially  similar  character,  intended 
to  prevent  the  failure  of  contingent  remainders.*^ 
Moreover,  in  those  states  in  which  it  is  provided"*®  that 
a  freehold  estate  may  be  created  to  commence  in  futuro 
without  any  precedent  estate  to  support  it,  it  would 
seem  that  the  reason  for  the  defeat  of  the  remainder 
by  the  premature  termination  of  the  particular  estate 
no  longer  exists,  and  that  consequently  such  result  will 
no  longer  follow. 

Trustees  to  preserve.     In  order  to   avoid   the 


destruction  of  contingent  remainders  by  reason  of  the 
destruction  of  the  particular  estate  before  its  natural 
time  for  termination,  it  was  the  practice  in  England, 
before  the  passage  of  the  first  of  the  remedial  statutes 

43.     8  &  9  Vict.  c.  106,  §  8  (A.  D.  Alabama.    Mississippi) ;       or     (2) 

1844.)  by    the    destruction    of    a    prece- 

44.  40  &  41  Vict.  c.  33  (A.  D.  dent  estate  by  disseisin,  for 
1877).  See  article  by  J.  L.  Thorn-  forfeiture,  surrender,  merger,  or 
dike,  Esq.  30  Harv.  Law.  Rev.  otherwise  (Massachusetts,  Maine, 
226  et  seg.  New   York,    Michigan,    Wisconsin, 

45.  TTiese  state  statutory  pro-  Minnesota,  California,  North  Da- 
visions,  as  collated  in  1  Stimson's  kota.  South  Dakota,  Mississippi). 
Am.  St.  Law,  Z  1403,  are  as  fol-  In  some  of  these  states,  it  is  also 
lows:  No  expectant  estate  can  be  provided  (section  1426)  that  no 
defeated  or  barred  (1)  by  any  contingent  remainder  shall  be  de- 
alienation  or  other  act  of  the  own-  feated  by  the  termination  of  the 
er  of  the  precedent  estate  (Massa-  precedent  estate  before  the  hap- 
chusetts,  Maine,  New  York,  Michi-  pening  of  the  contingency  (New 
gan,  Wisconsin,  Minnesota,  Vir-  York,  Indiana,  Michigan,  Wiscon- 
ginia.  West  Virginia,  Kentucky,  sin,  Minnesota  California,  North 
Texas,   California,   North   Dakota.  Dakota,  South  Dakota.) 

South     Dakota,     South     Carolina,  46.     Post  §  177. 
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above  referred  to,  to  interpose  an  estate  in  favor  of 
trustees  named,  to  continue  durinpf  the  life  of  the  par- 
ticular tenant  for  life,  in  whom  the  seisin  mio:ht  vest 
in  case  of  the  destruction  of  the  particular  estate,  these 
being  termed  ''trustees  to  preserve  contingent  remain- 
ders." Such  a  remainder  in  favor  of  trustees  is  a 
vested,  and  not  a  contingent  remainder,  since  it  is  not 
subject  to  a  condition  precedent.'*^  In  those  states  in 
which  the  possibility  of  the  destruction  of  a  contingent 
remainder  has  not  been  removed  by  statute,  a  trust  of 
this  character  should  be  provided  for  in  the  instrument 
creating  the  remainder. 

§  141.  Reversion  in  donor  until  vesting.  Where  a 
contingent  remainder  in  fee  simple  is  created  by  a 
conveyance  at  common  law,  as  distinct  from  one  taking 
effect  under  the  Statute  of  Uses,  the  reversion  in  fee, 
according  to  some  authorities,  remains  in  the  grantor 
until  the  remainder  vests  ;'*^  while  by  other  authorities 
it  is  considered  that  the  fee  is  "in  abeyance" — that  is, 
that  no  person  has  the  fee — until  the  condition  precedent 
is  satisfied,  and  that  there  is  a  mere  possibility  of  re- 
verter in  the  grantor.^^  In  the  case  of  a  contingent  re- 
mainder in  fee  simple  created  by  a  conveyance  operating 
under  the  Statute  of  Uses  or  by  devise,  there  appears  to 
be  no  question  that  the  fee,  until  the  remainder  vests, 
is  in  the  grantor,-^"  or,  in  the  case  of  a  devise,  in  his 

47.  Smith  V.  Packhurst.  3  Atk.  v.  Bohon,  78  Ky.  410.  See  4  Kent, 
135;  Vanderheyden  v.  Crandall,  Comm.  257;  Bigley  v.  Watson,  98 
2  Denio  (N.  Y.)  9;  Fearne,  Cont,  Tenn.  353,  38  L.  R.  A.  679,  39  S. 
Rem.   221.  W.  525. 

48.  Fearne,  Cont.  Rem.  360;  50.  Fearne,  Cont.  Rem.  351; 
WiUiams,  Real  Prop.  (21st  Ed.)  4  Kent,  Comm.  257;  Gray,  Per- 
359;  Pinkney  v.  Weaver,  216  111.  petulties,  §  11,  notes;  Davis  v. 
185,  74  N.  E.  714,  See  Gray,  Per-  Speed,  Carth,  262;  Coots  v.  Yewell, 
petulties,   §  11  note.  95  Ky.  367,  25  S-  W.  597,  26  S.  W. 

49.  2  Blackst.  Comm.  107;  2  179;  Bigley  v.  Watson,  98  Tenn. 
Preston,    Abstracts    101-107;     Cor-  353,  38  L.  R.  A.  679,  39  S.  W.  525; 

nlsh.  Remainders,  175-178;    Bohon       Presumably  a  like  view  would  be 

taken   in   any  state  as   regards  a 
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heirs,^^  or  residuaiy  devisees,^-  or  it  might  be,  it  seems, 
in  a  specific  devisee. ^^  Even  by  those  authorities  which 
consider  that  the  fee  is,  in  the  case  of  a  common  law 
conveyance,  in  abeyance,  it  is  recognized  that,  if  the 
contingent  remainder  ultimately  fails,  the  grantor  be- 
comes entitled  to  immediate  possession  upon  the  ter- 
mination of  the  particular  estate,  unless  there  is  an 
alternative  limitation  to  another,  as  explained  in  the 
next  section.^* 

§  142.  Alternative  remainders.  Several  estates  in 
fee  simple,  or  of  a  lesser  quantum,  may,  at  common  law, 
be  limited  in  the  alternative  by  way  of  contingent  re- 
mainder after  one  particular  estate,  in  such  a  way  that 
one  may  take  effect  if  another  does  not.  Such  remain- 
ders are  sometimes  known  as  "alternative  remainders," 
and  sometimes  as  "remainders  on  a  contingency  with  a 
double  aspect.  "•'*•''  As  an  illustration  of  such  remainders, 
may  be  suggested  the  case  of  a  limitation  to  A  for  life, 

statutory  conveyance,  not  regard-  at  the  time  of  his  death.    Harrison 

ed    as    taking:    effect    under     the  v.  Weatherby,  180  111.  418,  54  N.  E. 

Statute    of    Uses.      See    Collins   v.  237. 

Sanitary  District  of  Chicago.  270  52.     Egerton  v.  Massey,  3  C.  B. 

111.  108,  110  N.  E.  318.  N.   S.   338;    Craig  v.    Rowland,    10 

51.  Plunket  V.  Holmes,  T.  Raym.  App.  D.  C.  402,  Reid  v.  Walbach, 

28;     Purefoy    v.    Rogers,    2    Wms.  75    Md.    205,    23    Atl.    472;    High's 

Saund.    380    and    note;     Craig    v.  Estate,  136  Pa.  222,  20  Atl.  421-423; 

Rowland,  10  App.  D.  C.  402;  Peter-  De  Silver's  Estate,  142   Pa.  74,  21 

son  V.  Jackson.  196  111.  40,  63  N.  E.  Atl.  882;  In  re  Reynolds'  WiH,  20 

643;    Belding  v.   Parsons,   258   lU.  R.    I.  429,   39   Atl.   896;    McCreary 

422,    101   N.    E.    570;    Robinson  v.  v.  Coggeshall,  74  S.  C.  42,  7  L.  R.  A. 

Palmer.   90   Me.   248.   38  Atl.   103;  (N.   S.)    433,  7  Ann.   Cas.   693,   53 

Gilpin  v.  Williams,  25  Ohio  St.  295;  S.    E.    978;    2    Preston,    Abstracts, 

Nicholson  v.  Cousar,  50  S.  C.  206,  99;  1  Preston,  Estates,  502. 

27  S.  E.  628;   Ryan  v.  Monaghan,  53.     See  1  Preston,  Estates  502. 

99  Tenn.  338,  42  S.  W.  144.     Con-  54.     2    Preston,    Abstracts,    103; 

sequently    it    cannot    be    claimed  Cornish,   Remainders,   175  et  seq'. 

that    those    persons    who    are    tiie  Edwards,    Prop.   Land     (4th    Ed.) 

heirs   of   testator   at   the   time   of  110. 

the  termination  of  the  particular  55.     Fearne,    Cont.    Rem.    373 

estate    are    entitled,    rather    than  Loddington  v.  Kime,  1  Salk.  224 

those     who    are     testator's     heirs  Plunket    v.    Holmes,    1   Lev.     11 
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and  after  A's  doatli,  il'  lie  have  cliil.lrcii,  to  them  in  fee 
simple,  and  if  lie  have  no  diildioii,  llioii  to  B  in  fee 
simple.  In  such  ease,  in  one  alternative  the  remainder 
in  favor  of  the  chiklren  vests,  and  in  the  other  al- 
ternative, the  i-emainder  in  favor  of  B  vests/"^ 

It  is  in  effect  stated,  in  a  case  not  infrequentlv  re- 
ferred to,^«*  that  when  there  is  a  limitation  of  a  con- 
tingent remainder  in  fee  simple,  a  remainder  subse- 
quently limited  in  the  same  will  cannot  be  vested.  This 
statement  is  adopted  in  at  least  one  later  case,'^'  and  it 
has  been  asserted  as  law  by  text  book  writers  of  high 
standing.^s  It  has,  however,  been  vigoi-ously  ques- 
tioned,^** and  it  is  somewhat  difficult  to  harmonize  with 
the  decisions,  above  referred  to,*"-*^  that  when  a  contin- 
gent remainder  in  fee  simple  is  created  by  devise,  the 
actual  fee  simple  in  the  property  passes  by  a  residuary 
devise  in  the  same  will.*^i     For  instance,  in  the  case  of 


Hin  V.  HiU,  264  111.  219,  106  N.  E. 
262;  Smith  v.  Chester,  272  111. 
428,  112  N.  E.  325;  Lewis  v.  Payne, 
lla  Md.  127,  77  Atl.  321,  30  L.  K. 
A.  (N.  S.)  908;  Den  d.  Michean, 
V.  Crawford,  8  N.  J.  Law  90; 
Francks  v.  Whitaker,  116  N.  Car. 
518,  21  S.  E.  175;  Taylor  v.  Tay- 
lor, G3  Pa.  St.  481;McCreary  v. 
Coggeshall,  74  S.  Car.  42,  7  L.  R. 
A.  (N.  S.)  433,  7  A.  &  E.  Ann.  Cas. 
693.  53  S.  E.  978;  Walker  v. 
Lewis,  90  Va.  578,  19  S.  E.  258. 
In  Pearson  v.  Easterling,  107  S. 
C.  265,  Ann.  Cas.  1918D,  980,  92 
S.  E.  619,  It  was  apparently  held 
that  when  there  was  a  gilt  by 
way  of  vested  remainder  to  a 
class,  with  a  limitation  over  in 
favor  of  the  children  of  any  re- 
mainderman dying  before  the  ter- 
mination of  the  particular  eataie, 
this  latter  limitation  involved  an 
alternative  remainder  and  not  an 
executory  devise.  It  is  submitted 
that    the   law    was    properly    laid 


down  in  llie  earlier  case  of  Hu*- 
ledge  v.  Fishburne,  fiC  S.  C.  155. 
97  Am.  St.  Rep.  757,  44  S.  E.  564. 
and  that  the  later  decision  is  er- 
roneoup  A  vested  remainder,  an 
estate,  can  be  divested  by  an  ex- 
ecutory devise,  but  not,  in  the  ab- 
sence of  statute,  by  a  contingent 
remainder. 

56.  In  Sumner  v.  Westcott,  86 
Conn.  217,  84  Atl.  921,  there  is  a 
case  of  remainders  on  a  contin- 
gency with   a   triple   aspect. 

56a.  Loddington  v.  Kime,  1 
Balk.  224.  1  Ld.  Raym.  203.  3  Lev. 
431. 

57.  Doe  d.  Brown  v.  Holme,  3 
Wils,  237,  241;  Doe  d.  Oilman  v. 
Elvey   4   East   313. 

58.  Fearne,  Cont.  Rem.  223; 
Cray,  Perpetuities.   §  Ilia. 

59.  Hayes,    Limitations,    81    et 

60. 
61. 


Ante  §   141,  note  52. 

See  Leake,  Prop.   In   Land, 


338.  note  d. 
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a  devise  to  A  for  life  with  remainder  to  A's  children  (he 
having  none)  in  fee  simple,  followed  by  a  residuary 
devise  to  B,  it  would  seem  that  B  takes  the  fee  simple 
as  a  vested  remainder,  and  conceding  this  to  be  so,  it 
presents  a  case  of  the  limitation  of  a  vested  remainder 
subsequent  to  the  limitation  of  a  contingent  remainder 
in  fee  simple.  It  has,  indeed,  been  suggested  by  high 
authority ,^^  that  in  such  a  case  the  residuary  devisee 
takes  not  as  remainderman  but  as  a  transferee  of  the 
reversion  upon  A's  estate  for  life,  the  residuary  devise, 
though  contained  in  the  same  instrument  as  the  pro- 
vision creating  the  contingent  remainder,  being  properly 
regarded  as  a  distinct  gift.  But  it  has  always  been 
stated  and  assumed  that  the  gift  of  an  estate  creates  a 
remainder  by  reason  of  its  incorporation  in  the  instru- 
ment in  which  the  gift  of  the  particular  estate  is  incor- 
porated, and  it  would  seem  most  undesirable  to  in- 
troduce distinctions  based  on  the  consideration  whether 
the  subsequent  gift  is  contained  in  a  residuary  or  non 
residuary  clause.  And  the  same  question  might  arise 
in  connection  with  a  subsequent  devise  which  is  not 
residuary,  as  for  instance  when  a  testator,  after  creating 
a  contingent  remainder  in  fee  simple  in  certain  prop- 
erty, devises  such  property  in  express  terms  to  another 
in  fee  simple.^^  The  fee  simple  would  be  vested  in  such 
other,  and  he  would,  it  is  conceived,  take  by  way  of 
vested  remainder.  In  such  a  case,  however,  of  a  vested 
remainder  preceded  by  a  contingent  remainder  in  fee 
simple,  the  effect  of  the  vesting  of  such  last  named 
remainder  would  be  entirely  to  divest  the  remainder 
previously  vested,  a  result  which  would  not  occur  if  the 
contingent  remainder  previously  limited  were  not  in  fee 
simple  but  for  life  or  in  fee  tail.  It  is  perhaps  with  a 
view  to  the  avoidance  of  such  a  result  that  the  general 
rule  first  above  referred  to,  that  when  there  is  a  lim- 
itation of  a  contingent  remainder  in  fee  simple,  a 
remainder  subsequently  limited  in  the  same  will  cannot 

62.     Gray,  Perpetuities,  §   113a  6S.     Preston,  Estates,  502.        7/ 
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be  vested,  was  originally  asserted,  il  Ix'in.i;-  rc'<;ai-d('d  as 
incoiii])atil)le  willi  the  nature  of  a  contiu.ui'iit  remainder, 
a  common  law  interest,  entirely  to  divest  an  estate  pre- 
viously ereated  by  the  same  instrnment."* 

§  143.  Cross  remainders.  W  hat  are  known  as 
cross  remainders  are  remainders  which,  after  the  limita- 
tion of  particular  estates  to  two  or  more  persons,  either 
in  undivided  shares  in  one  piece  of  land,  or  in  sepaiate 
pieces  of  land,"'^  are  so  limited  that  upon  the  expiration 
of  the  particular  estate  of  any  one  of  such  persons,  the 
right  to  the  possession  of  that  share,  which  was  pre- 
viously vested  in  him  or  his  successor  in  interest,  will  be 
vested  in  the  other  or  others  of  such  persons,  or  his  or 
their  successors  in  interest,  with  the  result  that  tinally 
the  right  of  possession  will  be  vested  exclusively  in 
one  of  such  persons  or  his  successor  in  interest,  as  ul- 
timate remainderman,  the  estates  of  the  others  having 
come  to  an  end. 

As  a  simple  instance  of  cross  remainders,  may  be 
mentioned  the  case  of  a  gift  to  A  and  B  for  their 
respective  lives,  or  in  fee  tail,  with  remainder  to  A  in 
B's  share,  and  remainder  to  B  in  A's  share.  If  the 
limitation  be  to  A,  B,  and  C,  for  their  respective  lives, 
with  cross  remainders  between  them,  upon  the  death 
of  A  the  right  of  possession  as  to  A's  share  will  pass 
to  B  and  C,  and  upon  the  subsequent  death  of  B,  the 
right  of  possession  as  to  that  share,  and  also  as  to  B's 
share,  will  pass  to  C. 

64.  On  this  theory,  that  a  con-  vise  or  shifting  use.  1  Preston,  Es- 
tingent  remainder  cannot  divest  a  tates.  83,  502;  4  Jur.  N.  S.  pt.  2. 
vested  estate  in  fee  simple,  it  has  pp.  108.  121,  133,  157,  180.  As  re- 
been  suggested  that  if,  after  what  marlted  by  Professor  Gray,  how- 
would  otherwise  constitute  the  ever,  such  a  view  is  negatived  by 
limitation  of  a  contingent  remain-  the  case  of  Egerton  v.  Massey.  3 
der  in  fee  simple,  there  is  by  the  C.  B.  N.  S.  338. 
same  instrument  a  gift  of  a  vest-  65.  Challis.  Real  Prop.  339;  1 
ed  estate,  the  first  limitation  must  Preston.  Estates,  94  et  seq. 
be   regarded   as   an   executory   de- 

R.  P.— 33 
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While  the  effect  of  the  creation  of  cross  remainders, 
as  between  persons  who  are  given  particular  estates  for 
life,  is  that  the  survivor  or  survivors  take  by  way  of  re- 
mainder, if  the  gift  is  of  particular  estates  in  fee  tail, 
the  right  of  possession  does  not,  upon  the  death  of  one, 
vest  in  the  other  or  others,  but  it  awaits  the  failure  of 
his  issue,  and  then  it  vests  in  the  others  named  in  the 
gift,  or  in  Ih-^ir  issue."" 

In  a  deed,  cross  remainders  can  be  created  only  by 
express  limitations;"^  but  even  there  no  technical  lan- 
guage is  necessary  to  create  them,  it  being  sufficient  to 
say  that  there  shall  be  cross  remainders."^  In  a  will 
they  may  be  implied,  and  their  implication,  if  justified 
by  the  language  of  the  devise,  will  usually  be  favored, 
since  this  is  more  likely  to  be  in  accordance  with  the 
testator's  intention  than  that,  upon  the  termination  of 
a  particular  estate  in  one  share,  the  right  of  possession 
as  to  such  share  should  vest  in  his  heirs  or  residuary 
devisee  till  the  termination  of  the  other  particular  es- 
tates."^ So,  where  land  is  devised  to  certain  persons  for 
their  several  lives,  and,  after  their  deaths,  or  after  the 
death  of  the  survivor  of  them,  to  other  persons,  the  per- 
sons first  named  prima  facie  take  cross-remainders,  and 
the  possession  of  the  property  does  not  go  over  to  the 
other  persons  until  the  death  of  the  last  survivor  of  the 
first  named  persons,  an  intention  to  bring  all  the  property 
together  in  him  being  presumed.'^*'  And  where  lands  are 

66.  Challis,  Real  Prop.  339.  Ga.   231,   33    S.   E.   876;    Bohon   v. 

67.  Co.  Litt.  195,  Buller's  note;  Bohon,  78  Ky.  408;  Hoxton  v. 
4  Cruise,  Dig.  tit.  32,  c.  21,  §§  60-  Archer,  3  Gill.  &  J.  199;  Henry  v. 
62;  Doe  d.  Tanner  v.  Dorvell,  5  Henderson,  103  Miss.  48,  60  So. 
Term    R.    518;     Bohon    v.    Bohon,  33. 

78  Ky.  408.  But  see  cases  cited  in  70.     Ashley    v.    Ashley,    6    Sim. 

note  30,  Harv.  Law.  Rev.  at  p.  187.  358;    Glover  v.   Stillson,  56   Conn. 

68.  Doe  d.  Watts  v.  W^aine-  316;  Smith  v.  Usher,  108  Ga.  231; 
Wright,  5  Terra  Rep.  427.  Dow  v.  Doyle,  103  Mass.  489;  Kerr 


69.  2  Jarman,  Wills,  c.  42 
Asheley  v.  Asheley,  6  Sim.  358 
Lillibridge  v.  Adie,  1  Mason,  224 


V.  Verner,  66  Pa.  St.  326.  The  au- 
thorities bearing  on  the  question 
of  when  cross  remainders  will  be 


Hungerford  v.    Anderson,   4    Day      implied    as    between    life    tenants 
(Conn.)  368;   Smith  v.  Usher,  108 
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devised  to  several  persons,  with  a  limitation  over  to  an- 
other on  an  indefinite  failure  of  their  issue,  cross  remain- 
ders are  implied,  giving  a  right  of  possession  to  the  others 
of  such  persons,  after  the  termination  of  the  respective 
estates  tail  in  each  by  the  failure  of  his  issue,  provided, 
of  course,  estates  tail  are,  in  that  jurisdiction,  to  be 
regarded  as  existing  under  such  circumstances."^^ 

Cross  remainders  are  ordinarily  vested  and  not 
contingent,"^^  but  they  may  be  contingent,  as  in  the  case 
of  such  remainders  in  favor  of  the  members  of  a  class, 
no  one  of  which  is  in  existence. 

§  144.  Equitable  remainders.  Reference  is  not 
infrequently  made  to  "equitable  remainders,"  that  is, 
to  interests  of  an  equitable  character  analogous  to  legal 
remainders,  as  when  land  is  given  in  trust  for  A  for  life 
and  after  A's  death  in  trust  for  B  and  his  heirs.  Ap- 
plying the  analogy  of  a  legal  remainder,  it  would  seem 
that  as  a  vested  legal  remainder  is  an  estate  which  is 
deprived  of  the  right  of  immediate  possession  by  the 
existence  of  another  estate  created  by  the  same  instru- 
ment, so  a  vested  equitable  remainder,  the  right  of 
possession  being  in  the  trustees,  is  an  equitable  estate 
which  is  deprived  of  the  right  of  immediate  enjoyment 
by  reason  of  the  existence  of  another  equitable  estate 
created  by  the  same  instrument.  This  would  appear  to 
involve  the  acceptance  of  the  view,  before  referred  to,"'' 
that  a  cestui  que  trust  has  an  estate  in  the  land.  If  he 
has  no  estate,  no  rights  in  the  nature  of  ownership,  the 
position  of  a  so  called  equitable  remainderman  is  in  no 
sense  analogous  to  that  of  a  legal  remainderman.  That 
is,  in  the  case  of  a  devise  in  trust  for  A  for  life,  and 

are    collated    and    classified    in    a  262;  Hall  v.  Priest,  6  Gray  (Mass.) 

valuable   note   in    11    Mich.    Law.  18;     Pierce     v.     Hakes,     23     Pa. 

Rev.  at  p.  474.  St.  231. 

71.     2    Jarman,    Wills,    1339   et  72.     Cliallis,     Real      Prop.     372 

seq;     Doe   d.   Gorges   v.   Webb,    1  note;     Hayes,  Limitations,  138. 
Taunt.   234;    AHen   v.   Trustees  of  73.     Ante  §  103    (b). 

Ashley    School    Fund,    102    Mass. 
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after  A's  death  in  trust  for  B  in  fee  simple,  unless  A 
has  an  equitable  estate  in  the  land,  which  he  cau  assert 
as  against  A,  the  latter 's  right  of  enjoyment  can,  it 
would  seem,  be  deferred  till  A's  death  only  on  the 
theory  that  the  creator  of  the  trust  so  intended,  while 
in  the  case  of  a  (vested)  legal  remainder,  the  remain- 
derman's right  of  possession  is  deferred,  not  ou  the 
theory  of  intention,  but  because  the  right  of  possession 
is  in  the  particular  tenant.'^*  We  find  no  judicial  sugges- 
tions that  an  equitable  remainder  diifers  in  this  regard 
from  a  legal  remainder,  and  we  may  feel  considerable 
confidence  that  in  their  treatment  of  equitable  remain- 
ders the  courts  will  follow  closely  the  analogy  of  legal 
remainders,  as  they  have  done  in  the  signal  instance  of 
the  application  of  the  Rule  in  Shelley's  Case."^' 

There  are  to  be  found  occasional  statements,  by 
writers  of  high  standing  that  there  is,  strictly  speaking, 
no  such  thing  as  an  equitable  remainder,  and  that  what 
is  ordinarily  referred  to  as  such  is  rather  in  the  nature 
of  an  executory  interestJ^  These  statements  appear  to 
have  been  more  particularly  directed  to  the  case  of  an 
equitable  rem^'inder  expressed  to  be  subject  to  a  condi- 
tion precedent,  or  in  favor  of  unascertained  persons,  or- 
dinarily reforrf^d  to  as  a  contingent  equitable  remainder; 
and,  so  understood,  they  have,  it  is  conceived,  a  sub- 
stantial element  of  correctness.  As  before  stated,'^'^  the 
expression  ''contingent,"  in  connection  with  a  legal  re- 
mainder, refers  merely  to  the  contingency  that,  under 
the  rules  of  the  common  law,  it  may  never  become  an 
estate,  owing  to  its  failure  to  vest  until  after  the  ter- 
mination of  the  particular  estate.  But  it  can  have  no 
such  significance  in  connection  with  an  equitable  re- 
mainder, even  though  this  is  subject  to  a  condition 
ja-'^'-f^dent,  or  is  in  favor  of  unascertained  persons,  for 

74.  Ante   S    135    (a).  Conveyancing      (3rd     Ed.)      340; 

75.  Post  §  153.  Marsden,    Perpetuities   169,    note; 

76.  1  Hayes,  Conveyancing  Gray,  Perpetuities.  §  324;  Will- 
(5th  Ed.)  84  note  (x) ;  1  .Tarman,  iam.s.  Real  Prop.  (21st  Ed.)  416. 
Wills,  (3rd  Ed.)  237;  3  Davidson's  77.     Ante   §   136    (a). 
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the  reason  that  the  noii  satisfaction  of  the  condition,  or 
the  non  ascertainment  of  the  remaindermen,  until  after 
the  expiration  of  the  particular  estate,  does  not,  and 
never  did,  cause  an  equitable  remainder  to  fail."'®  This 
lack  of  dependence  on  the  particular  estate,  which 
arises  from  the  fact  that  the  legal  estate,  the  seisin,  is 
continuously  in  the  trustee,  is  accordingly  a  reason  for 
denying  to  such  an  interest  the  appellation  ''contingent," 
and  it  clearly  serves  to  assimilate  such  an  interest  to  an 
executor}^  interest,  as  indicated  by  the  writers  referred 
to,  rather  than  to  a  contingent  remainder,  as  recognized 
at  the  common  law. 

§  145.  Remainders  to  issue  of  unborn  persons.  Tlie 
creation  of  contingent  remainders  is,  by  the  weight  of 
authority,  subject  to  a  rule  that,  in  the  case  of  a  limi- 
tation of  land  by  way  of  remainder  in  favor  of  an  un- 
born person  for  life,  and  thereafter  to  the  child  or  issue 
of  such  person,   the  latter  remainder  is   void.^^     This 

78.  Ante  §  140,  note  3-0.  petuity,    Supp.    91    et   seq.;    Gray. 

79.  Fearne,  Cont.  Rem.  502;  Perpetuities,  §§  191-199,  282-398, 
Williams,  Real  Prop.  (12th  Ed.)  931-947,  articles  by  J.  Savill  Vai- 
269;  Chains,  Real  Prop.;  Leake,  zey,  Esq.,  6  Law.  Quart,  Rev. 
Prop,  in  Land,  334;  Whitby  v.  410,  and  T.  Cyprian  Williams  in 
Mitchell,    44    Ch.    Div.    85,    In    re  14  Law  Quart.  Rev.  234. 

Nash    (1904)    2   Ch.   450,   1   Ch.   1  As   a   result   of  such   a   restric- 

the  rule  was  applied  in   the  case  tion   upon   remainders   to   unborn 

of   an    equitable    remainder.      See  descendants,     provision     can     be 

the  discussion  of  chis  latter  case  made,  by  way  of  legal  limitation 

in    9    Columbia   Law     Rev.    at    p.  for    descendants    of    persons    now 

724;    Williams    Real    Prop.    (21st  living  more  remote  than  their  un- 

Ed.)    at  p.   416.    The   most  recent  born  children,  only  by  giving  es- 

English  cases  are  discussed  in  ar-  tates  tail  to  the  unborn  children, 

tides  by  Charles  P.  Sanger,  Esq.  by    which    certain    of    their    issue 

26  Yale  Law    Journ.  257,  and   by  may    take    if   the    first   tenant    In 

Charles  Sweet,  Esq.  27  Id.  977.  tail  does  not  bar  the  entail.    Such 

The  existence  of  any  such  rule,  a    conveyance    to    one    for    life, 

other   than   the   rule  against   per-  with    remainder    to    his    children 

petuities,     operating     to     restrict  successively   in   tail,   is   very   fre- 

the  creation  of  contingent  remain-  quently   referred    to    in   the    Eng- 

ders,  is,   however,   denied   by  em-  lish  books  and  reports  under  the 

inent   authority,   See   Lewis,    Per-  name    of    a    "strict    settlement," 
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rule,  if  its  existence  is  to  be  conceded,  had  its  origin, 
it  would  seem,  in  the  theory  that  such  a  succession  of 
life  estates,  thus  carried  on  to  unborn  generations,  would 
constitute  in  effect  a  limitation  in  fee  tail  of  the  land, 
which  could  not  be  barred  by  a  common  recovery,  and 
that  it  would  thus  conduce  to  a  ''perpetuity,"  as  it  was 
expressed  by  the  older  writers.^" 

In  some  states  in  this  country,  the  rigor  of  such 
a  rule  might,  it  seems,  be  abated  by  reason  of  the  some- 
what ill-advised  legislation  there  in  force,  to  the  effect 
that,  in  the  case  of  a  gift  in  tail,  the  first  tenant  shall 
take  a  life  estate  with  a  remainder  to  his  children. ^^* 

Cy  pres  doctrine.    In  the  case  of  a  gift  by  will 


to  an  unborn  person  for  life,  with  remainder  in  tail, 
either  to  his  child  or  to  his  children,  successively  or  in 
common,  it  has  been  held  that,  although  the  limitation 
to  the  child  or  children  is  void,  the  intention  of  the 
testator  will  be  carried  out,  as  closely  as  possible,  by 
giving  the  unborn  person  an  estate  tail  instead  of  an 
estate  for  life,  on  the  doctrine  of  cy  pres,  the  issue  of 
the  unborn  person  thus  being  enabled  to  take,  though 
not  by  way  of  remainder.^ ^  Since  this  doctrine  is  based 
on  the  desire  to  give  the  succession  to  the  property  to 
those  persons  to  whom  the  testator  intended  it  should 

and  Is  the  mode  of  limitation  of  limiting   an   estate   for   life   to    a 

family    estates    usually     adopted  man  in  being,  limit  a  remainder 

in     that     country.         See    Leake,  in  tail  to  his  unborn  son,  and  the 

Prop,  in  Land,  335;  Fearne,  Cont.  statute   would   then   create   a   life 

Rem.    502;    Williams,    Real    Prop.  estate  in   such   unborn    son,   with 

(21st  Ed.)    412.  a  remainder  in  fee  simple  to  the 

80.     See  the  articles  by  Charles  children  of  such  son. 

Sweet,  Esq.  in  15  Law.  Quart.  Rev.  81.     Gray,  Perpetuities,   §§   643- 

71,  25  Id.  385;   29  Id.  304;   12  Co-  6G9;  1  Jarman,  Wills,  263;  Fearne, 

lumbia  Law  Rev.   199,  where  the  Cont.    Rem.    204,    Butler's    note; 

writer    most    learnedly    and    ably  Humberston  v.  Humberston,  1  P. 

defends  the  existence  of  the  rule.  Wms.   332;    Parfitt  v.  Hember,  L. 

80a.     In     those     states     where  R.  4  Eq.  443;  Hampton  v.  Holman, 

such   legislation   exists    (see   ante  5  Ch.  Div.  183;  Jackson  v.  Brown, 

§   24),  one  could,  it  seems,  after  13  Wend.   (N.  Y.)    437. 
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go,  it  is  applicable,  it  seoms,  only  in  jurisdictions  where 
estates  in  fee  tail  still  exist  nnchanged  by  statiite.^^ 

§146.  "Acceleration"  of  remainders.  In  the  earlier 
books  it  is  said  that  if  a  conveyaiico  is  made  to  a  man 
who  is  not  capable  of  holding  land,  as  a  monk,  for  life, 
remainder  to  another,  the  remainder  is  void  because  the 
particular  estate  is  void,  but  that  a  devise  in  like  terms 
is  valid,''^  and  a  similar  diversity  between  a  conveyance 
and  a  devise  is  stated  to  exist  when  the  person  to  whom 
the  particular  estate  is  given  refuses  to  accept  it.^* 
The  authorities  referred  to  do  not  undertake  to  explain 
the  reason  for  the  asserted  distinction  in  this  regard 
between  the  case  of  a  conveyance  ifiter  vivos  and  a  de- 
vise, except  that  occasionally  reference  is  made  to  the 
consideration  that  in  the  case  of  a  devise  it  is  sought  to 
carry  out  the  intention  of  the  testator.^s  The  view  which 
prevailed  as  to  a  common  law  conveyance  appears  to 
have  been  abandoned  as  regards  one  taking  effect  under 
the  Statute  of  Uses,  the  intention  being  sought  to  be 
effectuated,  in  such  case  as  in  the  case  of  a  devise,««  and 
there  can  be  no  question,  at  the  present  day,  in  the  case 
of  a  conveyance  inter  vivos,  as  in  the  case  of  a  devise, 
that  the  failure  of  the  attempted  limitation  of  a  partic- 

82.  See  Gray,  Perpetuities,  §§  the  remainder  in  such  case,  when 
663,  668,  669.  sought   to   be .  created   by   convey- 

83.  Y.  B.  9  Hen.  6,  f.  24a;  Per-  ance  inter  vivos  was  based  pri- 
kins,  Conveyancing,  §§  567,  568;  marily  on  the  ineffectiveness  of 
Newys  v.  Larke,  Plowd.  414;  the  livery  of  seisin  to  a  particu- 
Cox  V.  Whitchocke,  2  Bulstr.  292,  lar  tenant  who  was  incapacitated 
per  Coke,  C.  J.;  Trinity  College  to  take.  There  appears  moreover 
Case,  2  Brownl.  247,  per  Flem-  to  have  been  a  certain  rigidity  of 
ing,   Ch.   J.  construction    as    applied    to    lan- 

84.  Bro.  Abr.  Devise,  pi.  14,  guage  used  in  conveyances  inter 
Waiver  de  Chose,  pi.  1;  per  ytvos  which  was  not  applied  in  the 
Harper,  J.  in  Newys  v.  Larke,  2  case  of  wills. 

Plowd.   414;      per  Gawdy  in   Pul-  86.     See    Lord    Paget's    Case,    1 

ler  V.  Fuller,  Cro.  Eliz.  442.  Leon.    195,    More    195;    Cranmer's 

85.  Perkins,  Conveyancing,  §  Case,  3  Dyer  310a;  Rector  of 
^^'^-  Chedington's     Case,     1     Co.     Rep. 

Presumably    the    invalidity    of      154a;     Com.  Dig.  Uses,  K,  2. 
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ular  estate  would  not  affect  the  validity  of  the  limi- 
tation, in  the  same  instrument,  of  another  estate,  which 
it  was  originally  intended  should  be  subject  to  such 
particular  estate. 

Conceding  that  the  failure  of  the  limitation  of  the 
particular  estate,  for  whatsoever  reason,  does  not  affect 
the  existence  of  the  estate  subsequently  limited  by  the 
same  instrument,  the  question  arises  whether  the  latter 
estate  takes  effect  immediateh^  in  possession,  as  if  there 
had  been  no  attemvit  to  limit  a  particular  estate,  or 
whether  the  beneficiary  of  the  later  limitation  must 
await  the  event  which  would  have  terminated  the  par- 
ticular estate  had  the  limitation  thereof  been  valid  nnd 
effective:  that  is,  in  the  cise  of  an  estate  for  life,  the 
death  of  the  life  tenant  named,  and  in  the  case  of  an 
estate  in  fee  tail,  the  failure  of  heirs  of  the  body.  It 
would  seem  clear,  upon  principle,  that  on  the  failure 
or  elimination  of  the  particular  estate,  the  estate  next 
limited  must  immediately  vest  in  possession,  since  one 
having  a  legal  estate  in  land  is  entitled  to  the  posses- 
sion unless  there  is  a  prior  estate  outstanding  in  an- 
other, and  that  such  is  the  effect  of  the  elimination  of 
the  prior  estate  is  indicated  by  the  authorities.*^  Thus 
it  has  been  said  that,  in  the  case  of  a  devise  to  a  monk 
for  life,  remainder  in  fee,  the  remainder  takes  effect 
presently.**  And  in  the  case  of  a  devisr  to  one  for 
life  *^  or  in  fee  taiP*^  with  remainder  over,  if  the  devisee 

87.  See   1   Jarman,    Wills    (5th  Mohn,  37  N.  J.  Eq.  432;     Fiske  v. 
Ed.)    536.  Fiske's  Heirs,  26  R.  I.  509,  59  Atl. 

88.  See  authorities   cited   ante  740;     Brice  v.  Horner  (Tenn,  Ch.) 
note  83.  38  S.  W.  440;     Lacey  v.  Floyd,  99 

89.  Perkins,    Conveyancing.     §  Tex.  112,  87  S.  W.  665. 

568;  Brett  V.  Rigden,  Plowd.  345a;  90.     Rickman     v.      Gardner,     2 

Goodwrlght   v.   Opie,   8   Mod.    126;  Dyer    122a;      Fuller's    Case,    Cro. 

Hollister  v.  Buttei  worth,  71  Conn.  Eliz.  422;      Hutton  v.   Simpson,  2 

57,   40  Atl.   1044;    Mercer  v.   Hop-  Vern.  722,  S.  C.  Sub.  nom;    Symp- 

kins,    88    Md.    292.    41    Atl.    156;  son  v.   Hornsby,   Ch.   Prec.   440,   2 

ber   V.    Mohn,    37   N.    J.    Eq.    432;  Vern.  722,  S.  C.  Sub  nom.   Symp 

Thompson  v.  Thornton,  197  Mass.  120. 
273,    83    N.    E.    880;       Ruber    v. 
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of  the  particular  estate  dies  before  the  testator,  the  re- 
mainderman is  immediately  entitled  to  possession  upon 
the  testator's  death.  A  like  view  has  been  applied  in 
cases  in  which  the  gift  of  the  particular  estate  failed 
to  take  effect  by  reason  of  the  donee's  refusal  to  accept 
it,^^  as  not  infrequently  occurs  when  the  widow  of 
testator  elects  to  take  the  interest  given  her  by  law 
rather  than  the  particular  estate  for  life  given  her  by 
will;  and  likewise  when  the  gift  of  the  particular  es- 
tate was  to  a  person  without  capacity  to  take,*^  or  when 
it  has  been  revoked  by  the  testator."'*  Occasionally, 
however,  it  has  been  said  that  the  remainderman  imme- 
diately acquires  the  right  of  possession  upon  the  failure 
or  disappearance  of  the  particular  estate,  unless  an  in- 
tention to  the  contrary  appears."^  But,  it  is  conceived, 
such  a  contrary  intention  can  be  effective  merely  as  in- 
volving the  existence  of  a  condition  precedent,  in  which 
case   the   right   to   possession   is   deferred   because   the 


91.  Re  Scott  (1911)  2  Ch.  374; 
Northern  Trust  Co.  v.  Wheaton, 
249  111.  606,  94  N.  E.  980;  In  re 
Rawlings'  Estate,  81  Iowa,  701.  47 
N.  W.  992;  Timberlake  v.  Par- 
ish's Bx'r,  5  Dana  (Ky.)  345; 
Faulkner  v.  Tucker,  26  Ky.  Rep. 
1130,  83  S.  W.  579;  Fox  v.  Rumery, 
68  Me.  121;  Hinkley  v.  House  ot 
Refuge,  40  Md.  461:  Yeaton  v. 
Roberts,  28  N.  H.  459;  "arker  v. 
Ross,  69  N.  H.  213,  45  Atl.  576; 
Bredeman  v.  Sparks.  64  N.  .1. 
Bq.  374,  55  Atl.  1132;  affirming 
61  X.  J.  Eq.  226,  47  Atl.  811;  Sarles 
V  Sarles.  19  Abb.  N.  Cas.  (N.  Y.) 
322;  Holderby  v.  Walker,  56  N. 
C.  46;  Trustees  of  Baptist  Univer- 
sity v.  Borden,  132  N.  C.  476,  44  S. 
E.  1007;  Milliken  v.  Welliver,  37 
Ohio  St.  460;  Vance's  Estatt,  141 
Pa.  201,  23  Am.  St.  Rep.  267;  In 
re  Disston's  Estate,  257  Pa.  537. 
101    Atl.     804;       Witherspoon     t. 


Watts,  18  S    C.  396. 

92.  Jull  V.  Jacobs,  3  Ch.  Div. 
712;  Darcus  v.  Crump,  6  B.  Mon. 
(Ky.)  363;  Key  v.  Weathersbee, 
43  S.  C.  414,  21  S.  E.  324,  49  Am. 
St.  Rep.  846. 

93.  Lainson  v.  Lainson,  5  De 
G.  M.  &  G.  754;  Re  Johnson,  Dain- 
ty V.  Johnson,  68  Lav/  Times,  20. 

94.  Jull  V.  Jocobs,  3  Ch.  D.  703; 
I^ainson  v.  Lainson,  5  De  G.  M 
&  G.  754;  Tombs  v.  Spratlin,  127 
Ga.  766,  57  8.  E.  59;  Blatchford  v. 
Newberry,  99  111.  11,  48;  Fowler 
V.  Samuel,  257  111.  30,  100  N.  E. 
143;  Miner  v.  Miller,  91  Kan.  1, 
106  Pac.  953;  Hinkley  v.  House 
of  Refuge,  40  Md.  461,  17  Am. 
Rep.  617;  Wehrhane  v.  Safe  De- 
posit &  Trust  Co.,  89  Md.  179,  42 
Atl.  930;  Holdren  v.  Holdren,  78 
Ohio  St.  276,  18  L.  R.  A.  (N  S  ) 
272,  85  N.  E.  6S7, 
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claimant  has  not  an  estate,  but  merely  the  possibility  or 
prospect  of  an  estate.  One  who  creates  in  favor  of  an- 
other a  legal  estate,  as  distingiiiphed  from  a  possibility 
of  an  estate,  cannot  exclude  such  other  from  the  imme- 
diate possession  except  by  interposing  a  lesser  estate, 
and  the  exclusion  from  possession  can  endure  only  so 
long  as  the  lesser  estate  endures.  In  the  case  of  an 
equitable  remainder,  the  question  of  enjoyment  rather 
than  possession  is  involved,  but  a  like  principle  would 
seem  necessarily  to  apply.  If  the  equitable  remainder 
is  not  subject  to  a  condition  precedent,  the  right  of  en- 
joyment must  accrue  to  the  remainderman  as  soon  as 
the  conflicting  right  of  enjoyment  in  the  particular 
tenant,  so  called,  is  out  of  the  way. 

In  so  far  as  the  failure  of  the  limitation  of  the 
particular  estate  may  be  by  reason  of  the  exercise,  by 
the  intended  beneficiary  of  such  limitation,  of  the  right 
of  equitable  election,  as  when  the  widow  of  testator 
refuses  a  testamentary  provision  for  a  life  estate  in  her 
favor,  the  accrual  of  the  right  of  immediate  possession 
or  enjoyment  in  favor  of  the  remaindermen  may  be  qual- 
ified by  the  exercise  of  the  court  of  its  jurisdiction  to 
sequestrate  the  benefit  intended  for  the  donee  so 
electing  against  the  instrument,  in  order  to  secure  com- 
pensation for  those  disappointed  by  the  election.  For 
instance,  when  the  widow  refuses  the  life  estate  given 
her  by  the  will,  electing  in  preference  to  take  her  dower 
or  statutory  share,  this  detracts  from  the  amount  avail- 
able for  testator's  heirs  or  other  claimants  under  his 
will,  and,  in  order  to  compensate  them  for  their  loss,  the 
court  may  regard  the  refused  life  estate  as  still  existent, 
and  may  sequestrate  it  for  their  benefit.^^    This  doctrine 

95.     Dean  v.  Hart,  62  Ala.  308;  77  N.  H.  216,  90  Atl.   510;    Sarles 

Dunshee  v.  Dunshee,  263  111.  188,  v.  Sarles,  19  Abb.  N.  Cas.  (N.  Y.) 

104  N.  E.  1100;   Pace  v.  Pace,  271  322  and  note;  Holdren  v.  Holdren, 

111.  114.  110  N.  E.   878;   Adams  v.  78    Ohio    St.    276,    85    N.    E.    537; 

Legroo,   111   Me.   302,   89   Atl.  63;  Vance's  Estate,  141  Pa.  201,  12  L. 

Plympton    v.    Plympton,    6    AUen  R.  A.  227,  23  Am.  St.  Rep.  267,  21 

(Mass.)    178;    Cotton   v.   Fletcher,  Ati.    643;    Meek    v.    Trotter.     133 
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of  compensation  to  those  disa])])ointecl  by  an  election 
a,2:ainst  the  instrument  is  sometimes  said  to  be  based  on 
tlic  tlieory  that  such  was  the  presumed  intention  of  the 
donor,^*'  and  it  is  in  such  sense,  only,  it  is  conceived, 
that  such  intention  can  ever  operate  to  defer  the  posses- 
sion or  enjoyment  of  one  entitled  under  a  vested  re- 
mainder, upon  the  failure  of  the  particular  estate  to 
vest  in  the  person  named. 

When  one  who,  if  the  limitation  of  a  particular 
estate  were  valid,  would  be  in  the  position  of  remainder- 
man, becomes,  by  reason  of  the  failure  of  such  limita- 
tion, entitled  to  the  immediate  possession,  it  is  usually 
said  that  the  remainder  is  accelerated,  or  there  is  said 
to  be  an  acceleration  of  the  remainder.  Such  an  ex- 
pression is  not,  however,  particularly  appropriate.  In 
so  far  as  the  attempted  creation  of  the  particular  estate 
is  regarded  as  absolutely  "nugatory,  the  so  called  remain- 
der is  usually  not  a  remainder,  but  an  estate  in  posses- 
sion, and  the  so  called  acceleration  of  a  remainder  is 
merely  the  creation,  as  an  estate  in  possession,  of  an 
estate  which  under  other  circumstances  would  have  been 
an  estate  in  remainder.  And  regarding  the  particular 
estate  as  originally  valid,  the  acceleration  of  the  remain- 
der can  mean  merely  the  accrual  to  the  remainderman  of 
the  right  of  possession  by  reason  of  the  disappearance 
of  the  particular  estate. 

Although  the  limitation  of  a  particular  estate  is  for 
any  reason  ineffective,  the  person  claiming  under  a  sub- 
sequent limitation  in  the  same  instrument  is  not  entitled 
to  the  possession  if  such  subsequent  limitation  is  subject 
to  a  condition  precedent.  That  is,  one  who  would  have 
had  a  contingent  remainder,  a  mere  possibility  or 
prospect  of  an  estate,  if  there  had  been  a  valid  limitation 
of  a  particular  estate,  has  no  more  by  reason  of  the 

Tenn.  145,  180  S.  W.  176;  Latta  v.  22    Atl.    630;    Morris    v.    Garland, 

Brown,  96  Tenn.  343,  31  L.  R.  A.  78  Va.   215. 

840,  34  S.  W.  417;   Jones  v.  Knap-  96.     See  1  Pomeroy,  Equity,   SS 

pen,  63  Vt.   391,  14  L.  R.  A.  293,  461-465. 
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failure  of  such  limitation,  and  is  consequently  not  en- 
titled to  the  possession.  As  it  would  ordinarily  be  ex- 
pressed, a  contingent  remainder  is  not  susceptible  of 
acceleration,^''  and  this  independently  of  whether,  by 
the  law  of  that  jurisdiction,  a  contingent  remainder  fails 
in  case  it  does  not  vest  before  the  expiration  of  the 
particular  estate.^^  As  before  indicated,  it  is  in  this 
regard  alone,  it  would  seem,  that  the  intention  of  the 
creator  of  the  remainder  should  control  the  question  of 
acceleration,  that  is,  if  he  intends  the  remainder  to  be 
a  contingent  remainder,  there  can  be  no  acceleration, 
while  if  he  intends  the  remainder  to  be  vested,  acceler- 
ation necessarily  occurs. 

§  147.    The  transfer  of  remainders (a)    Vested 

remainders.  A  vested  remainder  is  susceptible  of  trans- 
fer to  the  same  extent  as  any  other  estate,  either  by 
conveyance  inter  vivos^^  or  by  will.^  If  an  estate  of  in- 
heritance, it  will  pass  to  the  heir  or  heirs  of  the  original 

97.  Augustus  V.  Seabolt,  3  so  as  to  accelerate  a  contingent 
Mete.  (Ky.)  155;  In  re  Gunning's  remainder.  Purdy  v.  Hayt.  92  N. 
Estate,  234  Pa.  144,  83  Atl.  61;  Re-      Y.   446. 

Townsend.  34  Ch.  D.  357;  In  O'-  99.  Cruise,  Dig.  tit.  16,  c.  1, 
rear  v.  Bogie,  157  Ky.  666,  163  S.  §  9;  Acree  v.  Dabney,  133  Ala. 
W.  1107,  it  is  said  that  a  contin-  437,  32  So.  127;  Kingsley  v.  Brow- 
gent  remainder  is  accelerated  if  ard,  19  Fla.  722,  743;  Archer  v. 
such  is  the  intention.  But  this  Jacobs,  125  Iowa,  467,  101  N.  W. 
would  seem  to  be  impossible.  In  195;  Johnson  v.  Jacob,  11  Bush 
that  case  the  remainder  appears  (Ky.)  646;  Watson  v.  Cressey, 
actually  to  have  been  a  vested  79  Me.  381,  10  Atl.  59;  Gardner 
one.  V.  Guild,  106  Mass.  25;   Glidden  v. 

98.  The  New  York  statute  pro-  v.  Blodgett,  38  N.  H.  74. 

viding    that,    where    a    remainder  1.     Woodman    v.    Woodman,    89 

is  limited  on  more  than  two  sue-  Me.   128,   35  Atl.   1037;    Loring  v. 

cessive  estates  for  life,  the  life  es-  Carnes,    148   Mass.   223,    19    N.    E. 

tates  subsequent  to  the  two  firsi  343;    Glidden    v.    Blodgett,    38    N. 

shall  be  void,  and  the  remainder  H.   74;    Hinkson  v.  Lees,   181   Pa. 

shall    take    effect    as    if   only    the  St.  225,  37  Atl.  338;  Davis  v.  Baw 

two    first    life    estates    had    been  cum,  10  Heisk.    (Tenn.)   406. 
created,  has  been  held  not  to  apply 


§  U7] 


TiTHHTs  OF  Future  Possession. 


T)!';) 


remainderman  on  his  death.-     Tl   is   also  liable   to   sale 
mider  execution  for  the  oAvner's  debts.' 

A  remainder  to  a  elass  is,  as  before  stated,  vested 
so  soon  as  one  member  of  the  elass  is  in  existence  and 
ascertained,  subject  to  open  and  let  in  those  who  sub- 
sequently become  members  of  the  class.  A  remainder, 
though  so  subject  to  open  and  let  in  others  to  share 
therein,  is  transmissible  by  the  member  or  members 
of  the  class  in  existence,  to  the  same  extent  as  other 
vested  remainders.* 

(b)    Contingent  remainders.     A  contingent   re- 


mainder, since  it  is  merely  a  possibility  of  an  estate, 
is,  by  the  theory  of  the  common  law,  not  capable  of 
transfer  inter  vivos,^  except  by  fine  or  common  recovery.'' 
It  might,  however,  even  at  common  law,  be  released  to 
the  owner  of   an   estate   in   possession   or   remainder.^ 


2.  Archer  v.  Jacobs,  125  Iowa, 
467,  101  N.  W.  795;  Park  v.  Mc- 
Combs.  146  Ky.  327,  142  S.  W. 
401;  Curtis  v.  Fowler.  66  Mich. 
696.  33  N.  W.  804;  Chew  v.  Kell- 
er. 100  Mo.  362.  13  S.  W.  395; 
Wimple  V.  Fond.  2  Johns.  (N.  Y.) 
288;  In  re  Kenyon,  17  R.  I.  149. 
20  Atl.  294;  Pearson  v.  Easter- 
ling,  107  S.  C.  265,  92  S.  E.  619. 
Ann.  Cas.  1918D.  980;  Bridge- 
water  V.  Gordon.  2  Sneed  (Tenn.) 
5;  Gourley  v.  Woodbury.  42  Vt. 
395. 

3.  Lufburrow  v.  Koch,  75  Ga. 
448;  Jackson's  Adm'r  v.  Sublett. 
10  B.  Mon.  (Ky.)  467;  Blanchard 
V.  Brooks.  12  Pick.  (Mass.)  47; 
EUwood  V.  Plumnier.  78  N.  (3. 
392;  Drake  v.  Brown,  68  Pa.  St. 
223. 

4.  Doe  V.  Prigg,  8  B.  &  C.  231; 
Meredith  v.  Meredith,  10  East. 
503;  Duncan  v.  De  Yampert.  182 
Ala.  528.  62  So-  673;   Denny  v.  Al- 


len, 1  Pick.  (Mass.).  147;  Turner 
V.  Patterson.  5  Dana  (Ky.)  292; 
Branton  v.  Buckley,  99  Miss.  116, 
L.  R.  A.  1917  C.  527.  54  So.  850; 
See  Gibbons  v.  International  Har- 
vester Co.,  146  Ga.  407.  91  S.  K. 
482. 

5.  Williams.  Real  Prop.  367;  4 
Kent.  Comm.  260;  Robertson  v. 
Wilson,  38  N.  H.  48;  Hall  v. 
Chaffee.  14  N.  H.  216;  Den  d. 
Hopper  V.  Demarest,  21  N.  J.  Law, 
525;  Striker  v.  Mott,  28  N.  Y. 
82;  Stewart  v.  Neely,  139  Pa. 
St.  309;  Mudge  v.  Hammill.  21 
K.  I.  463,  44  Atl.  595.  See  Wil- 
liams V.  Esten,  179  111.  267. 

6.  Fearne,   Cont.    Rem.   365. 

7.  Smith  V.  Pendall,  19  Conn. 
107;  Williams  v.  Esten.  179  111. 
267.  53  N.  E.  562;  McDonald  v. 
Bayard  Sav.  Bank,  123  Iowa,  413, 
98  N.  W.  1025;  Miller  v.  Emans. 
19  N.  Y.  385;  Jefters  v.  Lampson, 
10   Ohio   St.    101;    Williams.   Real 
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And  an  attempted  transfer  of  such  an  interest,  if  made 
on  valuable  consideration,  will  be  recognized  and  en- 
forced in  eqnity,  after  the  estate  has  vested,  as  a  con- 
tract to  convey.^  Moreover,  under  the  doctrine  which 
has  been  so  generally  asserted  in  this  country,^  that  a 
conveyance  of  land,  especially  if  containing  a  covenant 
for  title,  will  operate  to  transfer  by  estoppel  any  after 
acquired  estate,  a  conveyance  by  one  having  a  contingent 
remainder  would  frequently  effect  a  transfer  of  the 
estate  in  the  land  when  it  subsequently  vests. ^" 

Tn  some  jurisdictions,  contingent  remainders  are 
capable  of  transfer,  by  reason  of  a  statutory  provision 
extending  the  right  of  conveyance  of  interests  in  lands  ;^* 
and  in  some,  notably  in  Massachusetts,  the  common  law 


Prop.  367;     See  Lampet's  Case,  10 
Co.  Rep.  486. 

It  has  been  suggested  that  the 
release  must  be  made  in  terms 
to  the  reversioner  or  vested  re- 
mainderman, as  the  person  to 
benefit  by  the  release,  and  not  to 
the  particular  tenant.  See  edi- 
torial note,  2  111.  Law  Rev.  48,  26 
Yale  Law  Journ.  35.  But  this 
seems  questionable.  At  common 
law,  if  two  or  more  persons  had 
estates  in  the  land,  it  appears  to 
have  been  immaterial  to  which  of 
them  a  release  by  way  of  extin- 
guishment purported  to  be  made, 
it  enuring  to  the  benefit  of  all. 
See  Litt.  §  450,  Co.  Litt.  275; 
Sheppard's    Touchstone,    335. 

8.  Fearne,  Cont.  Rem.  551;  4 
Kent,  Comm.  261;  Higden  v.  Wil- 
liamson, 3  P.  Wms.  132;  Ridgeway 
V.  Underwood,  67  111.  419;  Hannon 
V  Christopher,  34  N.  J.  Eq.  459,  28 
Am.  St.  Rep.  665,  14  S.  E.  640; 
Mudge  V.  Hammill,  21  R.  I.  283,  79 
Am.  St.  Rep.  802,  43  Atl.  544.  See 
Grayson  v,  Tyler's  Adm'x,  80  Ky. 
358. 


9.  Post  §  545. 

10.  Isler  V.  Griffin,  134  Ga.  192, 
67  S.  E.  854;  Walton  v.  Follansbee, 
131  111.  147,  23  N.  E.  332;  Robeson 
V.  Cochran,  225  111.  355,  99  N.  E. 
649  (statute);  Bohon  v.  Bohon, 
78  Ky.  408;  Hayes  v.  Tobin,  41  N. 
H.  521;  Hannon  v.  Christopher, 
34  N.  J.  Eq.  459;  James  v.  Hooker, 
172  N.  C.  780,  90  S.  E.  925;  Stew- 
art V.  Neely,  139  Pa.  St.  309,  20 
Atl.  1002;  Hale  v.  Hallon,  14  Tex. 
Civ.  App.  96,  35  S.  W.  843,  36  S.  W. 
288;  Young  v.  Young,  89  Va.  675, 
23  L.  R.  A.  642,  17  S.  E.  470. 

It  may  so  pass  by  estoppel,  even 
though  the  person  estopped  by  his 
conveyance  was  not  ascertained  to 
be  the  remainderman  at  the  time 
of  making  it.  Myers  v.  McClurg, 
129  Md.  112,  98  Atl.  491;  Robert- 
son V.  Wilson,  38  N.  H.  48;  Jack- 
son V.  Everett  (Tenn.)  58  S. 
W.  340. 

11.  Morse  v.  Proper,  82  Ga.  13, 
8  S.  E.  625;  McDonald  v.  Bayard 
Sav.  Bank,  123  Iowa,  413,  98  N; 
W.  1025;  Nutter  v.  Russel,  '  3 
Mete.    (Ky.)    163;      Defrteese    v. 
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rule  in  this  regard  has  been  departed  from,  without 
reference  to  any  statutory  provision.^- 

At  one  time  in  Enghmd  it  was  considered  that  a 
contingent  remainder  w^as  not  within  the  meaning  of 
the  Statute  of  Wills,  and  consequently  could  not  he 
devised,^^  but  subsequently  a  different  view  was  taken/'' 
and  at  the  present  day  such  an  interest  created  in 
favor  of  an  ascertained  person  is  probably  everywhere 
devisable. ^^ 

A  contingent  remainder  in  favor  of  an  ascertained 
person  passes  by  descent  upon  his  death  intestate.^" 
As  regards  the  descent  of  a  contingent  remainder  in 
favor  of  unascertained  persons,  it  is  difficult  to  con- 
ceive of  a  case  in  which  one  could  be  ascertained  as 
a  remainderman  after  his  death, ^■•'^  but  assuming  that 
such  a  case  could  occur,  the  remainder  would  probably 


Lake,  109  Mich.  415,  a2  L.  R.  A. 
744,  67  N.  W.  505,  6a  Am.  St.  Rep. 
584;  Godman  v.  Simmons,  113 
Mo.  122,  20  N.  W.  972;  Griffin  v. 
Shepard,  124  N.  Y.  70,  26  N.  E. 
339;  Young  v.  Young,  89  Va.  675, 
23  L.  R.  A.  642,  17  S.  E.  470. 

12.  See  Gardener  v.  Hooper, 
3  Gray  (Mass.)  398;  Pierce  v.  Lee, 
9  Gray  (Mass.)  42;  Dunn  v.  Sar- 
gent, 101  Mass.  336;  Cummings  v. 
Stearns,  161  Mass.  506;  Grayson 
V.  Tyler,  80  Ky.  358;  Beacom  v. 
Amos,  161  N.  Car.  357,  77  S.  E.  407. 

13.  Bishop  V.  Fountaine,  3 
Lev.  427. 

14.  Doe  d.  Perry  v.  Jones,  1  H. 
Bl.  30;  Jones  v.  Perry's  Lessee, 
3  Term  R.  88;  See  note  9  Colum- 
bia Law  Rev.  at  p.  546. 

15.  Morse  v.  Proper,  82  Ga.  13, 
8  S.  E.  625;  Collins  v.  Smith,  105 
Ga.  525,  31  S.  E.  449;  Mohn  v. 
Mohn,  148  Iowa,  288,  126  N.  W. 
1127;  Fisher  v.  Wagner,  109  Md. 
243,  21  L.  R.  A.  N.  S.  121,  71  Atl. 


999;  Heard  v.  Read,  16!)  Mass.  216, 
47  N.  E.  778;  Eckle  v.  Ryland, 
(Mo.)  165  S.  W.  1035;  Havens  v. 
Seashore  i^and  Co.,  47  N.  J. 
Eq.  365;  Pond  v.  Bergh,  10  Paige 
(N.  Y.)  141;  Loring  v.  Arnold,  15 
R.  L  428  8  Atl.  335. 

16.  Fearne,  Cont.  Rem.  364; 
Barnitz's  Lessee  v.  Casey,  7 
Cranch  (U.  S.)  469;  Adams  v. 
Merrill,  45  Ind.  App.  315,  85  N.  E. 
114,  87  N.  E.  36;  Buck  v.  Lantz, 
49  Md.  439;  Winslow  v.  Goodwin, 
7  Mete.  (Mass.)  363;  Kenyon  v. 
See,  94  N.  Y.  563;  Clark  v.  Cox, 
115  N.  C.  93,  20  S.  E.  176;  Chess' 
Appeal,  87  Pa.  St.  362,  30  Am. 
Rep.  361;  Loring  v.  Arnold,  15  R. 
I.  428,  8  Atl.  335. 
25467     179     Howard     Sept.  2 

16a.  A  possible  case  is  suggest- 
ed in  an  article  in  26  Yale  Law 
Journ.  at  p.  28,  by  Professor  M.  O. 
Hudson,  who  considers  that  such 
a  remainder  should  properly  pass 
by  descent. 
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pass  by  descent  in  any  state  in  which  a  remainder  in 
favor  of  unascertained  persons  is  regarded  as  alien- 
able.'"" 

In  some  jurisdictions  in  which  a  contingent  re- 
mainder in  favor  of  an  ascertained  person  is  regarded 
as  freely  transferable,  a  remainder  in  favor  of  unas- 
certained ])ersons  is  not  so  regar<k'd,''  while  in  others 
a  remainder  in  favor  of  uncertain  persons  is  regarded 
as  alienable  by  the  persons  who  would  take  if  the 
remainder  were  immediately  to  vest.*^  Even  though 
the  remainder  is  in  favor  of  an  ascertained  person,  no 
interest  of  any  value  whatsoever  can  pass  by  descent 
or  devise  if  the  survivorship  of  the  deceased  is  a  con- 
dition precedent  to  the  vesting,  that  is,  the  remainder 
is  in  such  case  in  effect  destroyed  as  being  incapable  of 
vesting.*-'  And  so  in  the  case  of  a  remainder  in  favor 
of  those  of  a  class  who   survive  a  certain   event,   one 


16b.     Post,  this  section,  note  18. 

17.  In  re  Hoadley,  101  Fed.  233; 
Kean  v.  Hoffeclter,  2  Harr.  (Del.) 
103,  29  Am.  Dec.  336;  Morse  v. 
Proper,  82  Ga.  13,  8  S.  E.  625; 
Robeson  v.  Cochran,  255  111.  355, 
99  N.  E.  649;  Mohn  v.  Mohn,  148 
Iowa  288,  126  N.  W.  1127;  Fisher 
V.  Wagner,  109  Md.  243,  21  L.  R. 
A.  (N.  S.)  121,  71  Atl.  999;  Scha- 
piro  V.  Howard,  113  Md.  360,  78 
Atl.  58;  De  Lassus  v.  Gatewood, 
71  Mo.  371;  Teets  v.  Weise,  47  N. 
J.  L.  154;  Clark  v.  Cox,  115  N.  C. 
93,  20  S.  E.  176;  Smith  v.  Block, 
29  Ohio,  St.  488;  Loring  v.  Arnold, 
15  R.  I.  428,  8  Atl.  335;  Roundtree 
V.  Roundtree,  26  S.  C.  450,  2  S.  E. 
474;  Cooper  v.  Cooper,  78  S.  C.  317, 
88  S.  E.  950. 

18.  Grayson  v.  Tyler's  Adm'x, 
80  Ky.  358;  Belcher  v.  Burnett, 
126  Mass.  230;  Putnam  v.  Story, 
132  Mass.  205;  Wainwright  v.  Saw- 
yer, 150  Mass.  168,  22  N.  E.  885; 


Brown  v.  Fulkerson,  125  Mo.  400, 
28  S.  W.  632;  Clowe  v.  Seavey, 
208  N.  Y.  486,  47  L.  R.  A.  (N.  S.) 
284,  102  N.  E.  521;  Harris  v.  Mc- 
Elroy,  45  Pa.  216;  Rembert  v. 
Evans,  86  S.  C.  445,  68  S.  E.  659; 
Young  V.  Young,  89  Va.  675,  23 
L.  R.  A.  675. 

19.  Fearne,  Cont.  Rem.  364; 
Strode  v.  McCormick,  158  111.  142; 
Eckle  V.  Ryland,  256  Mo.  424,  165 
S.  W.  1035;  Kelso  v.  Lorillard,  85 
N.  Y.  177;  Hennessy  v.  Patterson, 
85  N.  Y.  95;  Brown  v.  Williams,  5 
R  I.  308.  See  Whitesides  v.  Cooper, 
115  N.  C.  570,  20  S.  E.  295.  For  in- 
stance, a  remainder  limited  to  B, 
provided  C  survive  A,  will  pass 
to  the  heirs  of  B,  but  this  will 
not  happen  if  the  remainder  is  to 
B,  provided  B  survive  A  and  A 
is  still  living  at  B's  death,  since 
Che  death  of  B  before  A  destroys 
the  remainder. 
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cannot  claim  any  interest  nnder  one  of  such  class  wlio 
fails  to  survive.^'* 

A  contingent  remainder  has  occasionally  been  held 
to  be  subject  to  sale  nnder  execution  for  the  debts  of 
the  remainderman,-*  while  a  contraiy  view  has  also 
been  taken,"  it  being  to  a  great  extent  a  question  of 
the  construction  of  the  state  statute  as  to  executions. 

IV.     The  Rule  in  Shelley's  Case. 

§  148.  Nature  of  the  rule.  The  Rule  in  Shelley's 
Case,  as  stated  in  Coke's  report  of  the  case  which  bears 
that  name,^^  is  that  "when  the  ancestor,  by  any  gift 
or  conveyance,  takes  an  estate  of  freehold,  and  in  the 
same  gift  or  conveyance  an  estate  is  limited,  eithei- 
mediately  or  immediately,  to  his  heirs,  in  fee  or  in 
tail,  the  heirs  are  words  of  limitation  of  the  estate,  and 
not  words  of  purchase."  We  would  prefer,  however, 
for  the  purpose  of  a  practical  understanding  and  ap- 
plication of  the  rule,  to  state  it  as  follows:  If,  after 
the  limitation  of  a  particular  estate  of  freehold  in 
favor  of  a  person,  a  remainder  is  limited  in  favor  of  his 
heirs,  or  the  heirs  of  his  body,  such  person  will  take 
an  estate  in  remainder  in  fee  simple  or  fee  tail,  ac- 
cording as  the  limitation  in  remainder  is  in  favor  of 

20.  Tliomas  v.  MiUer,  161  creditor  in  equity,  see  Jacob  v. 
in.  60,  43  N.  E.  848;  Drury  Howard  (Ky.)  22  S.  W.  332; 
V.  Drury,  271  lU.  336.  Ill  Clarke  v.  Fay,  205  Mass.  228,  27  L. 
N.  E.  140;  Smith  v.  Rice,  .  R.  A.  (N.  S.)  454,  91  N.  E.  328; 
130  Mass.  441;  Sjllivan  v.  Ga-  Contra.  Howbert  v.  Cauthorn,  100 
resche,  229  Mo.  496,  49  L.  R.  A.  Va.  649,  42  S.  E.  683;  Watson  v. 
(N.  S.)   605,  129  S.  W.  949;   Teets  Dodd,   68   N.   Car.    528. 

V.   Weise,   47    N.    J.   L.    154;    Hall  22.     Watson  v.  Adams,   103  Ga. 

V.  La  France  Fire  Engine  Co.,  158  733,   30   S.   E.   577;    Smith  v.  GIl- 

N.  Y.  570,  53  N.  E.  513;   Jones  v.  bert,  71  Conn.  149,  71  Am.  St.  Rep. 

Whichard,   163  N.   Car.  241,  79  S.  163,  41  AM.  284;  Young  v.  Young, 

E.  503.  89  Va.  675.  23  L.  R.  A.  642,  17  S. 

21.  Drake  v.  Browa,  68  Pa.  St.  E.  470;  Roundtree  v.  Roundtree, 
223;  White  v.  McPheeters,  75  Mo.  26  S.  C.  450.  2  S.  E.  474. 

286.  That  it  may  be  reached  by  a  23.     1  Coke  104a. 

R.  P.— 34 
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his  heirs  or  the  heirs  of  his  body,  and  the  particular 
estate  will  merge  therein,  unless  another  estate  be  in- 
terposed between  the  particular  estate  and  the  remain- 
der. 

In  the  case  of  a  limitation  to  A  for  life,  with  re- 
mainder to  his  heirs  or  to  the  heirs  of  his  body,  which 
is  the  typical  form  calling  for  an  application  of  the 
rule  in  Shelley's  Case,  the  effect  of  the  rule,  it  would 
seem,  as  above  indicated,  is  not  to  operate  directly  upon 
the  life  estate  in  A,  but  to  give  to  the  remainder  the 
effect  of  a  gift  to  A,  the  whole  limitation  taking  effect 
as  if  it  were  to  A  for  life,  with  remainder  to  A  and 
his  heirs,  or  to  A  and  the  heirs  of  his  body.  In  the 
remainder  in  fee  or  in  tail  thus  vested  in  A,  the  estate 
limited  to  him  for  life  will  merge,  and  he  will  conse- 
quently take  a  fee  simple  or  fee  tail  in  possession, 
while  the  heirs  or  heirs  of  the  body  will  take  nothing.^* 

If,  to  take  another  case,  the  remainder  to  the  heirs 
or  heirs  of  the  body  is  conditioned  on  some  event,  as 
in  the  case  of  a  limitation  to  A  for  life,  with  remainder, 
if  A  shall  survive  B,  to  A's  heirs,  or  the  heirs  of  his 
body,  A  then  has  an  estate  for  life,  and  a  remainder  in 
fee  or  in  tail  conditioned  on  his  survival  of  B.    In  such 

24.     The     explanation     of     the  standing   and    application   of   the 

operation  of  the  rule  here   given  rule,   except  when   the  limitation 

is   based   upon   that   in   1   Hayes,  is   in   this   simple   form,  with   no 

Conveyancing    (5th    Ed.)    542-546,  remainders  interposed,  and  a  par- 

and  the  previous  work  by  the  same  ticular  estate  in  A  strictly  for  his 

writer,  "Principles  for  Expounding  life.  Mr.  Fearne  and  Mr.  Challis 
Dispositions  of  Real  Estate,"  etc.,  '    apparently  take  the  same  view  of 

where,  as  stated  by  Gibson,  C.  J.,  the     operation     of     the     rule    as 

in  Hileman  v.  Bouslaush,  13  Pa.  affecting      only      the      limitation 

St.  Z51,  the  author  "sounded  the  In      remainder,     making     it     an 

profoundest  depths  of  the  subject."  estate   of   inheritance   in   the   an- 

As  shown  by  this  writer,  to  assimi-  cestor,    in    which    the    particular 

late  the  limitation  "to  A  for  life,  estate  is  merged  in  cases  proper 

with  remainder  to  his  heirs,"   to  for    merger.      See    Fearne,    Cont. 

a  limitation  to  "A  and  his  heirs,"  Rem.  28,  33,  37;  Challis,  Real  Prop, 

as  is  usually   done,  gives   no   as-  153.      See,    also,    Van    Grutten    v. 

sistance  whatsoever  in  the  under-  Foxwell   (1897)  App.  Cas.  658,  669. 
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case,  the  remainder  in  favor  of  A  and  his  heirs  being 
contingent,  the  particular  estate  will  not  merge  there- 
in, but,  upon  the  vesting  of  the  remainder  by  tho 
death  of  B  before  A,  merger  will  take  place,  and  A 
will  have,  as  in  the  previous  case,  an  estate  in  fee 
simple  or  fee  tail  in  possession-^** 

If  there  is  an  intermediate  estate  interp.ised  be- 
tween the  life  estate  in  the  ancestor  and  the  riunainder 
to  the  heirs,  as  in  the  case  of  a  limitation  to  A  for 
life,  remainder  to  B  for  life  or  in  tail,  remahider  to 
the  heirs  of  A,  or  to  the  heirs  of  A's  body,  A  will  then 
have  a  remainder  in  fee  or  in  tail,  as  in  the  previous 
cases.  The  vested  remainder  in  B,  however,  interposed 
betwen  A's  life  estate  and  his  remainder  in  fee  or  in 
tail,  will  prevent  the  merger  of  the  life  estate  in  the 
remainder.  In  such  case,  if  the  remainder  in  B  should 
terminate  before  the  end  of  A's  life  estate,  this  latter 
will  then  merge  in  the  fee  simple  or  fee  tail  of  A.^*  If 
the  remainder  interposed  in  favor  of  B  is  a  contingent 
and  not  a  vested  remainder,  while  A's  life  estate  and 
his  remainder  in  fee  or  in  tail  are  united  in  him,  the 
former  is  not  absolutely  merged  in  the  latter,  and  they 
become  separated  upon  the  vesting  of  B's  estate.^'^ 

The  application  of  the  rule  is  not  affected  by  tho 
presence  of  a  power  of  appointment,  the  exercise  of 
which  would  destroy  the  limitation  in  favor  of  the  heirs 
or  heirs  of  the  body.  For  instance,  in  the  case  of  a 
devise  to  A  for  life,  with  power  to  convey  in  fee  simple, 
and  after  A's  death  to  A's  heirs,  the  rule  will  a])ply  to 
the  same  extent  as  if  no  power  had  been  given  to  A.^' 

25.  1  Hayes,  Conveyancing,  Quick.  21  N.  J.  Eq.  13;  Carpen- 
544;  Fearne,  Cont.  Rem.  34;  1  ter  v.  Hubbard,  263  HI.  571,  105 
Preston,    Estates,    316,    319.    333;       N   E.  688. 

Eby    V.    Shank,    196    Pa.    426,    46  27.     Fearne,   Cont.   Rem.   36;    1 

Atl,  495.  Preston.     Estates.     346;      Bowles' 

26.  Fearne,  Cont.  Rem.  29;  Case,  11  Coke,  79.  Stewart  v. 
Challis,  Real  Prop.  162;  1  Pres-  Kenower,  7  Watts  &  S  (Pa.)  288. 
ton.  Estates,  266,  346;  Colson  v.  28.  Richardson  v.  Harrison,  16 
Colson,    2   Atl.    c.   246;    Quick   v.  Q.   B.   D.   85;    Baker   v.   Scott,   62 
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The  particular  estate  in  the  ancestor  and  the  re- 
mainder in  favor  of  the  heirs  must  arise  under  the 
same  instrument,  and  so  the  rule  will  not  apply,  for  in- 
stance, when  A,  being  tenant  for  life,  with  remainder 
to  the  heirs  of  B,  conveys  his  life  estate  to  B.-'^  The 
opinion  has  been  expressed,  that  an  estate  created  by 
the  exercise  of  a  power  contained  in  the  instrument 
by  which  the  particular  estate  is  created,  is  to  be  re- 
garded as  arising  under  the  same  instrument  for  the 
purposes  of  this  requirement.^'*  This  opinion  has,  how- 
ever, been  questioned.^ ^ 

The  rule  does  not  apply,  it  has  been  decided,  if 
the  limitation  by  way  of  remainder  is  to  the  heirs  of  the 
body  of  both  the  donee  of  the  particular  estate  and  of 
another  person,  as  when  there  is  a  gift  to  a  man  for  life 
with  remainder  to  the  heirs  of  the  bodies  of  such  man 
and  his  present  wife.^^  Ti^ig  is  not  the  same  as  a  gift  to 
a  man  with  remainder  to  the  heirs  of  the  body  of  such 
man  by  his  present  wife,  since  in  the  former  case  the 
heirs  are  to  be  ascertained  upon  the  death  of  the  last 
survivor  of  the  husband  and  wife,  while  in  the  latter 
case  they  are  to  be  ascertained  upon  the  death  of  the 
husband.    In  the  latter  case  the  rule  would  apply .•■'^•'' 

The  rule  has  been  held  to  apply  in  the  case  of  a 

111.   86;    Martling  v.   Martling,    55  sage  v.  Taylor,  Styles,  325;   Frog- 

N.  J.  Eq.  771,  39  Atl.  203;  Cowing  morton  v.  Wharrey,  2  W.  Bl.  728, 

-    Dodge,  19  R.  I.  SOS   35  Atl.  309;  3  Wils.  125,  144;    Denn   v.   Gillot, 

Brown  V.  Renshaw,  57  Md.  67.  2  Term  Rep.  435;  Gotten  v.  Mose- 

29.  Fearne,  Cont.  Rem.  71;  1  ly,  159  N.  Car.  1,  40  L.  R.  A.  (N. 
Preston,  Estates,  309;  Moor  v.  S.)  768,  74  S.  E.  454;  Dawson  v. 
Parker,  4  Mod.  316;  Adams  v.  Quinnerly,  118  N.  C.  118,  24  S.  E. 
Guerard,  29  Ga.  651.  483;   Mudge  v.  Hammill,  21  R.  I. 

30.  Fearne,  Cont.  Rem.  74;  283,  79  Am.  St.  Rep.  802,  43  Atl. 
Challis,  Real  Prop.  163;  Sugden,  544;  Shaw  v.  Robinson,  42  S.  C. 
Powers    (8th  Ed.)    24;     Milhollen  342,  20  S.  E.  161. 

V.  Rice,  13  W.  Va.  367.  33.     Lltt.    §   28;    Repps   v.   Bon- 

31.  See  1  Preston,  Estates,  310,  ham,  Yelv.  131;  2  Preston.  Es- 
324;  1  Hayes,  Conveyancing,  542;  tates,  444;  Wayne  v.  Lawrence,  58 
2  .)ar/nan,  Wills,  1180.  Ga.    15;    Hunting  v.   Jones,    (Tex. 

32.  Fearne,  Cont.  Rem.  65;  Gos-  ciT.  App.)    183  S.  W.  858. 
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limitation  by  devise  ^^  in  favor  of  the  **heir"  or  "heir 
male,"  in  the  singular  number,  of  the  person  first 
named,  as  well  as  when  in  favor  of  his  heirs  or  heirs  of 
the  body.^^ 

§  149.  Origin  of  the  rule.  While  tlio  Rule  in  Shel- 
ley's Case  takes  its  name  from  a  oase  of  that  name  which 
turned  upon  the  application  of  the  rule,'**''  the  rule  itself 
appears  to  have  been  recognized  at  a  much  earlier  date.''^ 
We  have  no  evidence  as  to  the  considerations  upon 
which  the  earlier  assertions  of  the  rule  by  the  courts 
Vv'ere  based,  and  the  original  purpose  of  the  i-ule  has 
lieen  a  frequent  subject  of  conjecture.  The  theory  in 
this  regard  which  appears  to  be  most  generally  ap- 
proved is  that  the  rule  was  originally  based  upon  a 
desire  to  secure  to  the  lord  the  feudal  perquisites  to 
which  he  was  entitled  upon  the  descent  of  the  land  at  the 
tenant's  death,  the  burden  of  which  would  have  been 
to  a  great  extent  avoided  if  it  had  been  possible,  by  a 
limitation  to  the  heirs  of  the  tenant  as  purcha.sers,  to 
enable  his  heir  to  secure  the  same  benefit  as  he  would 
have  obtained  by  descent,  without  the  burdens  incident 
to  the  latter  mode  of  acquisition-^^*^  It  has  also  been  sug- 
gested that  its  purpose  was  to  })revent  the  inheritance 
from  being  in  abeyance,  a  result  which  the  courts  al- 
ways sought  to  avoid,"'-'  and  that  it  was  based  on  a  de- 

34.  See  ante  §  26.  37.     Abel'-s  Case,  Y.  B.  18  Edw. 

35.  Fearne,  Cont.  Rern.  178;  2,  577  (anno.  1324);  Provost  of 
Whiting  V.  Wilkins,  1  Bulstr.  219;  Beverley's  Case,  Y.  B.  40  Edw.  3, 
Evans  v.  Evans,  (1892)  2  Ch.  173;  9  (anno.  l.''-.66)  appear  to  have  rec- 
Grant  v.  Squire,  2  Ont.  L.  Rep.  ognized  the  existence  of  the  rule. 
131;  Reutter  v.  McCall,  192  Pa.  77,  See  Williams,  Real  Prop.  (21st 
43  Atl.  398.  Ed.)    346. 

36.  1  Coke  93.  Shelley's  case  is  38.  Hayes,  Limitations,  52; 
discussed  at  length  by  Mr.  Challis,  Challls,  Real  Prop.  161;  1  Preston, 
and  is  shown  by  him  to  have  in-  Estates,  295;  Fearne,  Cont.  Rem. 
volved    a    direct    adjudication    In  83  et  seq. 

favor  of  the  rule,  in  spite  of  oo-  39.     Justice   Blackstone  in   Per- 

casional    statements    to    the    con-  rin     v.     Blake,     Hargrave's     Law 

trary.  See  Challis,  Real  Property,  Tracts,  498. 
C.   13. 
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sire  to  facilitate  the  alienation  of  land  by  vesting  the  in- 
heritance in  the  ancestor.*®  As  a  logical  justification 
of  the  rule  reference  has  also  been  made  to  the  con- 
sideration that  in  a  jurisdiction  where,  as  in  England, 
primogeniture  exists,*^  the  word  ''heirs"  cannot  usu- 
ally refer  to  a  definite  group  of  co-existing  persons, 
and  must  refer  to  an  indefinite  number  of  persons  to 
take  in  succession,  a  succession  which  can  be  effected 
only  by  descent,  to  be  traced  from  the  ancestor  named.*^ 
These  and  various  other  reasons  assigned  for  the  ex- 
istence of  the  rule,*^  involve,  however,  the  assumption 
that  the  limitation  by  way  of  remainder  to  the  heirs  or 
heirs  of  the  body  is  valid  as  such,  but  it  is  to  be  borne 
in  mind  that,  at  the  time  when  the  rule  was  first  recog- 
nized, at  least  as  early  as  the  fourteenth  century,  such 
a  remainder  in  favor  of  unascertained  persons,  was 
invalid.**  Consequently  it  was  impossible  for  the  heirs 
to  take  as  purchasers,  and  the  only  way  of  giving  effect 
to  the  donor's  intention  that  heirs  should  have  the  land 
after  the  death  of  the  ancestor  was  by  giving  the  latter 
an  estate  of  inheritance.*^  Thus  regarded,  the  effect  of 
the  rule  was  to  give  to  the  limitation  in  favor  of  heirs 
an  effectiveness  of  which  it  would  otherwise  have  been 
entirely  devoid. 

§  150.  Freehold  in  ancestor.  In  the  illustrations  of 
the  rule  above  stated,  the  particular  estate  given  to  A, 
the  ancestor,  was  an  estate  for  life ;  but  the  rule  applies 
where  any  other  freehold  estate  is  given  to  him,  as  an 
estate  tail,**^  an  estate  pur  autre  vie,^"^  or  a  life  estate 

40.  Id.  500.  357  note. 

41.  Post  §  487.  45.     Charles  Sweet,  Esq.,  note  to 

42.  Goodeve,    Real    Prop.    (4tb  Challis,  Real  Prop,  at  p.  167. 
Ed.)  p.  239;  quoted  14  Law  Quart.  46.     Litt.  §  719;   Co.  Litt.  376b; 
Rev.  at  p.  239.  See  27  Harv.  Law  Gobdright  v.  Wright,   1  P.  Wms. 
Rev.  at  p.  673.  397;   1  Preston,  Estates,  313. 

43.  As    enumerated    in    Hayes,  47.     Fearne,   Cont.   Rem.   31;    1 
Limitations  52  et  seq.  Preston,  Estates,  313. 

44.  See    Williams,    Real    Prop. 
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subject  to  a  special  limitation.'*^  It  may  be  an  estate 
given  to  two  or  more  persons  jointly,  the  remainder 
being  in  favor  of  their  heirs  or  heirs  of  their  bodies,"* 
or  in  favor  of  the  heirs  or  heirs  of  the  body  of  one  of 
such  persons.^*' 

The  estate  of  freehold  given  to  the  ancestor,  though 
properly  termed  a  particular  estate  as  regards  the 
limitation  in  favor  of  the  heirs,  may  itself  be  an  estat(5 
in  remainder.^"*  Thus,  in  the  case  of  the  gift  of  an 
estate  to  A  for  life,  remainder  to  B  for  life,  remainder 
to  the  heirs  of  B,  the  rule  will  apply  so  as  to  give  an 
estate  in  fee  simple  to  B,  subject  to  A's  life  estate. 

§  151.  The  rule  not  one  of  construction.  In 
determining  whether  the  rule  is  in  any  particular  case 
to  be  applied,  so  as  to  give  an  estate  in  fee  simple  or  in 
fee  tail  to  the  ancestor,  the  first  question  to  be  deter- 
mined is  whether  the  gift  of  the  remainder  is  to  the 
heirs  of  A,  which  is  purely  a  question  of  construction, 
and  herein  lies  the  chief  difficulty  in  regard  to  the  ap- 
plication of  the  rule.  Other  words,  such  as  ** children'* 
or  ''issue,"  may  have  the  meaning,  in  a  devise,  of  the 
word  "heirs,"  or  "heirs  of  the  body,"  and  in  such  case 
the  rule  will  apply;  and  the  same  is  true  in  the  case 
of  deeds  where  the  use  of  the  word  "heirs,"  in  order 
to  create  an  estate  of  inheritance,  has  been  dispensed 

48.  Chains,  Real  Prop.  162;  2  Merrill  v.  Rumsey,  1  Keb.  88;  Ful- 
Jarman,  Wills,  1181;  Curtis  v.  ler  v.  Chamier,  L.  R.  2  Eq.  682; 
Price,  12  Ves.  89;  Bails  v.  Davis,  Pails  v.  Davis,  241  111.  536,  29  L. 
241  111.  536,  29  L.  R.  A.  (N.  S.)  R.  A.  89  N.  E.  706,  (N.  S.)  937; 
937,  89  N.  E.  706.  Bullard  v.  Goffe,  20  Pick,  (Mass.) 

49.  Fearne,  Cont.  Rem.  35;  1  252;  Cotten  v.  Moseley,  159  N.  Car. 
Preston,  Estates,  313,  336;  Wright  1,  40  L.  R.  A.  (N.  S.)  768,  74 
V.    Gaskill,   74  N.   J.    742,   72   Atl.  S.  E.  454. 

108;   Kimmel  v.   Shaffer,  219  Pa.  50a.     Vangieson    v.    Henderson, 

375,  68  Atl.  1017;  Waters  v.  Lyon,  150  111.  119,  36  N.  E.  974;   Brown 

141  Ind.  170,  40  N.  E.  662;  Waller  v    Renshaw,  57  Md.  67;    Spader  v. 

V.  Point,  104  Md.  172,  64  Atl.  1040.  Powers,  56  Hun  (N.  Y.)  153;  Wool 

50.  Watkins,  Descents,  (4th  v.  Fleetwood,  136  N.  Car.  460,  67 
Ed.)  204;  1  Preston,  Estates.  337;  U  R.  A.  444,  48  S.  E.  785;  Reutter 


536 


Real  Property. 


[§  151 


with.^*  On  the  other  hand,  when  the  words  "heirs"  or 
**heirs  of  the  body,^'  in  the  limitation  of  the  remainder, 
have,  in  view  of  the  context,  the  meaning  of  "eliildren," 
or  are  otherwise  intended  to  designate  certain  indivi- 
duals merely,  the  rule  does  not  api)ly/'-  And  it  obviously 
does  not  apply  when  the  limitation  of  the  remainder  is 
in  terms  in  favor  of  "children,"  and  this  expression 
is  used  in  its  ordinary  sense, ^'* 

Though  the  meaning  of  the  words  used  to  describe 
donees  of  the   estate  in  remainder   is   a   matter   to   be 


V.  McCaU,  192  Pa.  St.  77.  43  Atl. 
398:  Chipps  V.  Hall,  23  W.  Va.  504. 

51.  2  Jarman.  Wills,  1184  et 
seq.;  Jordan  v.  Adams,  9  C.  B.  (N. 
S.)  483;  Doe  d.  Dodson  v.  Grew, 
2  Wils.  322;  Roddy  v.  Fitzgerald. 
6  H.  L.  Cas.  823;  Dick  v.  Ricker, 
222  111.  413,  113  Am.  St.  Rep.  426, 
78  N.  E.  823:  Nelson  v.  Davis,  35 
Ind.  474.  Handy  v.  McKim,  64 
Md.  560,  4,  Atl.  125:  Martling  v. 
Martling,  55  N.  J.  Eq.  771.  39  Atl. 
203;  Simpson  v.  Reed,  205  Pa.  53. 
54  Atl.  499. 

The  word  "issue"  has  the  mean- 
ing and  effect  of  the  phrase  "heirs 
of  the  body"  in  this  connection, 
unless  a  contrary  intention  ap- 
pears. Roddy  V.  Fitzgerald,  6  H. 
L.  Cas.  823;  Allen  v.  Craft,  109 
Ind.  476.  58  Am.  Rep.  425;  Grimes 
V.  Shirk.  169  Pa.  St.  74.  32  Atl. 
113;  Dickson  v.  Satterfield,  53  Md. 
317;  Moore  v.  Paul,  7  Rich.  Eq. 
362.     And  see  a7ite,  §  26. 

52.  2  Jarman,  Wills,  1184,  1205 
et  seq.;  Archer's  Case,  1  Coke,  66b; 
Van  Grutten  v.  Foxwell  (1897) 
App.  Cas.  658;Findley  v.  Hill,  133 
Ala.  229,  32  So.  497;  Carpenter 
V.  Van  O'Llnder,  127  111.  42,  2  L. 
R.  A.  455,  11  Am.  St.  Rep.  92,  19 
N.  E.  868;   Winchell  v.  Winchell, 


259  III.  471,  102  N.  E.  823;  Gran- 
ger V.  Granger,  147  Ind.  95,  36  L. 
R.  A.  186,  190,  44  N.  E.  189,  46  N. 
E.  80;  Martling  v.  Martling,  55  N. 
J  Eq.  771,  39  Atl.  203;  Bird  v. 
Gilliam,  121  N.  Car.  326.  28  S.  E. 
489;  Brockschmidt  v.  Archer.  64 
Ohio  St.  502.  60  N.  E.  623;  Kunt- 
zleman's  Trust  Estate,  136  Pa.  St. 
142,  20  Am.  St.  Rep.  909;  Carri- 
gan  V.  Drake,  36  S.  Car.  354,  15 
S  E.  339;  Simonton  v.  White,  93 
Tex.  50,  77  Am.  St.  Rep.  824,  53 
S.   W.   339. 

53.  Wild's  Case,  6  Coke,  16; 
May  V.  Ritchie,  65  Ala.  602;  Craig 
V.  Rowland,  10  App.  Cas.  (D.  C.) 
412;  Hanes  v.  Cent.  111.  Utilities 
Co.  262  111.  86.  104  N.  E.  156; 
Jackson  v.  Jackson,  127  Ind.  346, 
26  N.  E.  897;  Brown  v.  Brown,  125 
Iowa,  218,  101  N.  W.  81,  67  L.  R. 
A.  629:  Stonebraker  v.  Zollickof- 
fer,  52  Md.  154,  36  Am.  Rep.  364; 
Tate  V.  Townsend,  61  Miss.  316; 
Ford  V.  McBrayer,  171  N.  Car.  420, 
88  S.  E.  736;  Oyster  v.  Knull,  137 
Pa.  448,  21  Am.  St.  Rep.  890,  20 
Atl.  624;  Boutelle  v.  City  Sav. 
Bank,  18  R.  I.  177,  26  Atl.  53;  Ban- 
nister V.  Bull,  16  S.  Car.  220;  Col- 
lins V.  Williams,  98  Tenn.  525,  41 
S.  W.  1056. 
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settled  by  construction,  tlic  rule  itself  is  in  no  way  a 
rule  of  construction,  but  takes  effect  regardless  of  the 
donor's  intention,  and  usually  in  direct  contravention 
thereof,  he  intending  to  give  merely  a  life  estate  to  the 
^ncestor.^*  As  stated  by  a  distinguished  English  judge, 
it  having  been  settled,  on  construction  of  the  instrument, 
that  the  persons  to  whom  the  remainder  is  given  are 
the  heirs  of  the  ancestor,  whether  they  are  or  are  not 
so  termed,  then  the  rule  in  Shelley's  Case  is  imperative, 
and  no  incident  superadded  to  the  estate  for  life,  however 
clearly  showing  that  an  estate  for  life  merely,  and  not 
an  estate  of  inheritance,  was  intended  to  be  given  to  the 
first  donee,  nor  any  modification  of  the  estate  given 
to  the  heirs,  however,  plainly  inconsistent  with  an  estate 
of  inheritance,  nor  any  declaration,  however  express  or 
emphatic,  of  the  grantor  or  testator,  can,  either  by  in- 
ference or  by  the  force  of  express  direction,  affect  in 
any  way  the  operation  of  the  rule  as  creating  an  estate 
in  fee  or  in  tail  in  the  ancestor.^'* 

54.     Van     Grutten     v.     Foxwell,  Brown    v.    Bryant,    17    Tex.    Civ. 

(1897)    App.   Cas.    658;    Daniel   v.  App.  454,  44  S.  W.  399.  Occasional- 

Whartenby,  17  Wall.  (U.  S.)  639;  ly  the  rule  has  been  regarded  as 

Carpenter  v.  Van  Ollnder,  127  111.  one  of  construction.  Smith  v.  Hast- 

42.   11   Am.   St.   Rep.   92;    Teal   v.  ings,  29  Vt.  240;  Albin  v.  Parmele. 

Richardson,  160  Ind.  119,  66  N.  B.  70  Neb.  740,  98  N.  W.  29.  To  the 

435;    Berry  v.   Williamson,   11   B.  same   effect   are    Lorlng   v.    Eliot. 

Mon.   (Ky.)    245;   Hughes  v.  Nick-  16  Gray   (Mass.)    568,  and  Howell 

las,  70  Md.   484,  14  Am.   St.  Rep.  v.  Knight,  100  N.  C.  254,  6  S.  E. 

377;    Trumbull   v.    Trumbull,    149  721;    Earnhart    v.    Earnhart,    127 

Mass.  200,  4  L.  R.  A.  117,  21  N.  E.  Ind.  397,  22  Am.  St.  Rep.  625;  Ton- 

366;    Crockett  v.  Robinson,   46  N.  gue  v.  Nutwell,  13  Md.  415;  which 

H.  461;  Lippincott  v.  Davis,  59  N.  are,  however,  overruled  In  this  re- 

J.  Law,  241,  28  Atl.  587;   Brant  v.  spect  by  later  decisions. 

Gelston,  2  Johns.  Cas.  (N.  Y.)  384;  In  Iowa  the  somewhat  peculiar 

Nichols  V.  Gladden,  117  N.  C.  497,  view   has   been   adopted   that   th« 

23   S.   E.   459;    Brockenschmidt  v.  rule  Is  one  of  construction  in  the 

Archer,  64  Ohio  St.  502,  60  N.  E.  case  of  wills  but  not  In  the  case 

623;  Hileman  v.  Bouslaugh,  13  Pa.  of  deeds.   Harland   v.   Manington, 

St.  344,   53   Am.    Dec.   475;    McEl-  152  Iowa,  707,  133  N.  W.  367. 

wain  V.  Whitacre,  251  Pa.  279,  96  55.     Cockburn,  C.  J.,  in  Jordan 

Atl.   655;    Polk  v.   Faris,   9   Yerg.  v.  Adams,  9  C.  B.  (N.  S.)  483. 
(Tenn.)    209,    30    Am.    Dec.    400; 
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Thus,  the  rule  will  apply  though  the  donor  super- 
adds to  the  estate  for  life  some  incident  of  an  estate 
of  inheritance,  such  as  unimpeachability  for  waste, 
which  would  be  superfluous  if  an  estate  of  inheritance 
was  intended,^®  or  he  declares  in  express  terms  that  hi? 
intention  in  creating  the  estate  for  life  is  that  the  donee 
thereof  shall  not  be  able  to  dispose  of  his  estate  for 
longer  than  his  life;"  or  that  it  is  his  "will  and  mean- 
ing" that  the  fir?t  donee  shall  have  only  an  estate  for 
life,  and  that  she  shall  not  have  power  to  defeat  his  in- 
tent and  meaning  in  this  respect."^ 

§  152.  Effect  of  qualifyiiTg  words.  The  existence 
of  a  limitation  in  favor  of  the  heirs,  or  heirs  of  the 
body,  of  the  donee  of  a  prior  life  estate,  does  not  prop- 
erly call  for  the  application  of  the  Rule  in  Shelley's  case 
unless  the  word  "heirs"  can  be  regarded  as  meaning  an 
indefinite  number  of  persons  to  take  in  succession,  "the 
whole  line  of  inheritable  succession,"  as  distinguished 
from  those  individuals  who  might  answer  to  the  desig- 
nation of  "heirs"  at  some  particular  time.^'^  The  ques- 
tion has  consequently  arisen  with  some  degree  of  fre- 
quency whether  the  presence  of  qualifying  words  in  the 
particular  conveyance  or  devise,  in  connection  with 
"heirs"  or  "heirs  of  the  body,"  had  the  effect  of 
calling  for  a  construction  of  these  latter  expressions  as 
meaning,  not  a  line  of  succession  but  merely  those  per- 
sons who  might  be  the  heirs  of  the  ancestor  named  at 
the  time  of  his  death.     The  English  cases  are  to  the 

56.  Papillon  V.  Voice,  2  p.  Wms.  Higgins,  47  Md.  439;  Crockett  v. 
471,  5  Gray's  Cas.  95;  Langley  v.  Robinson,  46  N.  H.  454;  Steplien- 
Baldwin,  1  Eq.  Cas.  Abr.  185,  pi.  29.  son  v.  Hagan,   15   B.   Mon.    (Ky.) 

57.  Perrin  v.  Blake,  4  Burrow,  282;  Moore  v.  Brooks,  12  Gratt. 
2579,  1  W.  Bl.  672;   6  Cruise,  Dig.  (Va.)   135. 

tit.  38,  c..  14,  §§  70,  71;    Martling  59.     Co.      Lltt.      376b,      Butler's 

V.  Martling,  55  N.  J.  Eq.  771,   39  note;    Fearne,  Cont.  Rem.  188;  ,1 

Atl.   203.  Preston,    Estates,    282;     1    Hayes, 

58.  Doe  d.  Thong  v.  Bedford,  Conveyancing  (5th  Ed.)  543;  De 
4  Maule  &  S.  362;   See  Thomas  v.  Vaughn  v.  Hutchinson,  165  U.  S. 


§  152]  Rights  of  Future  Possession.  539 

effect  that  the  addition  to  the  words  "heirs"  or  'Mioirs 
of  the  body,"  of  words  of  limitation,  such  as  "and  to 
their  heirs"  is  not  sufficient  to  overcome  tlie  presum])tion 
that  the  word  "heirs"  was  used  in  its  technical  sense, 
and  so  to  exclude  the  application  of  the  rule."*'  But 
it  appears  to  be  agreed  that  iC  the  words  of  limitation  in- 
serted in  the  gift  to  the  heirs  or  heirs  of  the  l)ody  are 
sucli  as  to  indicate  a  totally  different  line  of  succession, 
so  as  to  be  incapable  of  construction  as  meaning  the 
heirs  in  succession  of  the  heirs  first  named,  the  words 
"heirs"  or  "heirs  of  the  body,"  first  occurring  will 
be  regarded  as  words  of  purchase.^^  As  examples  of  such 
absolutely  incongruous  w^ords  of  limitation  may  be 
mentioned  the  case  of  a  devise  to  a  man  for  life,  re- 
mainder to  his  heirs  and  the  heirs  female  of  their 
bodies,  or  of  a  gift  to  a  man  for  life,  remainder  to  the 
male  heirs  of  his  body  and  their  heirs  female.  And 
when  the  limitation  by  way  of  remainder  is  to  the 
"heir"  or  "heir  of  the  body,"  in  the  singular  number, 
with  certain  words  of  limitation  added,  as  in  the 
case  of  a  gift  to  a  man  for  life,  remainder  to  his  heir 
male  and  to  the  male  heirs  of  the  body  of  such  heir 
male,  the  word  "heir"  has  been  regarded  as  a  word 
of  purchase,  so  that  the  rule  would  not  apply.^^  ^'^ 

566,  41  L.  Ed.  827;   Vogt  v.  Graff,  Graft.    (Va.)    448. 

222  U.  S.  404.  56  L.  Ed.  249;  Gordon  60.     2      Jarman,     WiUs,      1205; 

V.   Cadwalader,   164   Cal.   509,    130  Fearne,  Cont.  Rem.  181. 

Pac.    18;    Aetna   Life    Ins.    Co.    v.  61.     1    Preston,    Estates,   349;    2 

Hoppin,  249  lU.  406,  94  N.  E.  6C9;  Jarman,     WiUs.     1208;      Shelley's 

Stephenson  v.  Hagan,  15  B.  Men.  Case,    1    Co.    Rep.    96;    Tucker    v. 

(Ky.)   282;  Hall  v.  Gradwohl,  113  Adams,    14    Ga.    548;    Leathers    v. 

Ind.  293,  77  Atl.  480;  Peer  v.  Hen-  Gray,  96  N.  Car.  548,  2  S.  E.  455. 

nion,  77  N.  J.  L.  693,  29  L.  R.  A.  62-G3.     2    Jarman,    Wills,    1172; 

(N.  S.)  945,  76  Atl.  1084;    Puckett  Evans  v.  Evans   (1892)  2  Ch.  173. 

V.  Morgan,  158  N.  C.  344,  74  S.  E.  But    a    limitation    by    way    of   re- 

15;    Kuntzleman's  Estate,  136  Pa.  mainder  to  the  heir  male  "forever" 

142,  20  Am.   St.  Rep.  909,  20  Atl.  has  been  regarded  as  within   the 

645;  Burges  v.  Thompson,  13  R.  I.  rule.     Silcocks  v.  Silcocks    (1916) 

712;  Rowe  v.  Moore,  89  S.  C.  561,  2  Ch.  161,  discussed  15  Mich.  Law 

72  S.  E.  468;  Taylor  v.  Cleary,  29  Rev.  at  p.  361. 
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The  distinction  thus  made  between  the  effect  of 
words  of  limitation  attached  to  the  word  *' heirs"  in  the 
plural  and  the  effect  of  such  words  when  attached  to  the 
word  ''heir"  in  the  singular  appears  to  arise  from  the 
fact  that,  under  the  English  system  of  primogeniture, 
there  is  only  one  heir  at  any  particular  time,  and  con- 
sequently to  give  to  the  plural  expression  a  meaning 
other  than  that  of  the  wliole  line  of  inheritable  succes- 
sion would  involve  in  effect  the  substitution  therefor  of 
the  singular  expression,  a  consideration  which  can  ob- 
viously not  apply  when  the  singular  and  not  the  plural 
expression  occurs  in  the  conveyance  or  devise.®*  In  this 
country,  where,  by  reason  of  the  abolition  of  primogen- 
iture, more  than  one  heir  can  exist  at  a  single  time,  the 
distinction  referred  to  might  seem  to  be  inapplicable,  and 
words  of  limitation  attached  to  the  expression  "heirs" 
or  "heirs  of  the  body,"  might  well  be  regarded  as  in- 
dicating that  such  words  designate  the  heirs  living  at 
the  ancestor's  death.  Such  a  view  has  been  applied  in 
at  least  one  jurisdiction,®^  but  ordinarily  the  courts  in 
this  country  have  adopted  without  question  the  rule  of 
the  English  decisions,  that  the  insertion  of  words  of 
limitation  in  connection  with  the  expression  "heirs"  or 
"heirs  of  the  body,"  will  not  exclude  the  rule.®®  And 
likewise  the  fact  that  the  gift  to  the  heirs,®'^  or  to  the 

64.  See  the  admirable  edito-  Denio  (N.  Y.)  485;  Gaorge  v.  Mor- 
rlal  note  in  27  Harv.  Law  Rev.  at  gan,  16  Pa.  95;  CarroM  v.  Burns, 
p.  673.  108  Pa.  386;  Andrews  v.  Lowthrop, 

65.  Aetna  Life  Ins.  Co.  v.  Hop-  17  R.  L  60,  20  Atl.  97;  Clark  v. 
pin,  249  III.  406,  94  N.  E.  669;  Ben-  Neves,  76  S.  C.  484,  12  L.  R.  A.  (N. 
son  V.  Tanner,  276  IH.  594,  115  N.  S.)  298,  57  S.  E.  614;  Hall  v. 
E.  191;  Aetna  Life  Ins.  Co.  v.  Hop-  Smith,  25  Gratt.    (Va.)   70. 

pin,  214  Fed.  928.  See  Daniel  v.  67.  Bishop  v.  Selleck,  1  Day, 
Whartenby,  17  WaU.  (U.S.)  639,  299;  Fowler  v.  Black,  136  111.  363, 
21  L.  Ed.  661;  De  Vaughn  v.  11  L.  R.  A.  670,  26  N.  E.  596;  Bon- 
Hutchison,  165  U.  S.  566,  41  L.  Ed.  ner  v.  Bonner,  28  Ind.  App.  147, 
827;  Tucker  v.  Adams,  14  Ga.  548;  62  N.  E.  497;  Brown  v.  Bryant. 
Shreve  v.  Shreve.  43  Md.  382;  17  Tex.  Civ.  App.  454,  44  S.  W.  399; 
Burges  v.  Thompson,  13  R.  I.  712.  Manchester's  Petition,  22  R.  I.  636. 

66.  Schoonmaker    v.    Sheely,    3  49  Atl.  36. 
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licirs  of  the  body,^**  is  cxi)ressed  to  bo  in  fee  simple  or 
forever  has  not  been  regarded  as  affecting  the  applica- 
tion of  the  rnle. 

It  has  been  (juitr  frcMnicntly  decided  tiiat  the  lulc 
is  not  excluded  by  the  addition  to  "heirs"  or  "heirs  of 
the  body,"  of  words  indicating  that  the  heirs  or  heirs  of 
the  body  arc  to  take  concurrently  or  distributively, 
Avhich  they  could  not  do  if  "heirs"  means  the  line  of  in- 
heritable succession  and  not  individuals  living  at  some 
])articular  time.  That  is,  the  ])resumption  that  the 
word  heirs  is  used  in  its  technical  sense  is  not  over- 
come by  the  addition  of  inconsistent  words  of  that 
character,  as  when  it  is  stated  that  the  heirs  or  heirs 
of  the  body  are  to  take  "share  and  share  alike,"""  that 
the  property  shall  be  equally  divided  between  them,^" 
or  that  they  shall  take  in  the  proportions  which  thf 
ancestor  may  a|)point.'^' 

§  153.  Application  to  equitable  limitations.  The 
rule  applies  in  the  case  of  equitable  as  well  as  legal 
limitations;'^"  but  it  does  not  apply  if  the  limitation  of 


68.  Hardage  v.  Strope,  08  Ark. 
303,  24  S.  W.  490;  Mar.sh  v.  Grif- 
fin, 136  N.  C.  333,  48  S.  E.  735; 
Hileman  v.  Bonslaugh,  13  Pa.  351, 
53  Am.  Dec.  474. 

69.  Jesson  v.  Wright,  3  BUgh  1; 
Sims  V.  Georgetown  Collf^go,  1 
App.  D.  C.  72. 

70.  Holt  V.  Pickett,  HI  Ala.  362, 
20  So.  432;  Clark  v.  Smith,  49 
Md.  106;  Crockett  v.  Robinson,  46 
N.  H.  454;  Cockin's  Appeal,  Hi 
Pa.  26,  2  Atl.  363;  Cooper  v.  Coop- 
er, 6  R.  I.  261;  Simms  v.  Buist, 
52  S.  C.  554,  30  S.  E.  400,  S. 
Moore  v.  Brooks,  12  Gratt.  (Va.) 
135. 

But  occasionally  such  words 
have  been  regarded  as  indicating 
that  the  words  "heirs"  or  "heirs 


of  the  body"  were  not  to  be  taken 
in  their  technical  sense.  Herring 
V.  Rogers,  30  Ga.  615;  .Jenkins  v. 
.Tenkins,  96  N.  C.  254,  2  S.  E. 
522;  Miller  v.  Thorne,  95  N.  C.  362; 
Fields  V.  Watson,  23  S.  C.  42: 
Simonton  v.  White.  93  Tex.  50.  77 
Am.  St.  Rep.  824.  53  S.  W.  339; 
See  Pearson  v.  Easterling,  104  S. 
C.  178,  88  S.  E.  376. 

71.  Jesson  v.  Wright.  2  Bligh, 
1;  Roddy  v.  Fitzgerald,  6  H. 
L.  Cas.  823;  Jordan  v.  Adams,  9 
C.  B.   (N.  S.)   483. 

72.  Wright  V.  Pearson,  1  Eden. 
119;  Brydges  v.  Brydges.  3  Ves.  120; 
Baile  v.  Coleman,  2  Vern.  670, 
Croxall  V.  Shererd,  5  Wall.  (U. 
S.)  268.  Tx)rd  v.  Comstock.  240  111. 
492,  88  N.  E.  1012;   Brown  v.  Ren 
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the  particular  estate  and  the  limitation  in  favor  of  the 
heirs  are  not  both  legal  or  both  equitable  in  their 
natureJ^  Obviously,  in  ascertaining  whether  the  limita- 
tions are  both  equitable  or  legal,  the  question  whether 
a  use  or  trust  expressly  created  is  such  as  to  be  ex- 
ecuted by  the  Statute  of  Uses,  is  frequently  of  para- 
mount importance.^*  For  instance,  in  the  case  of  a 
conveyance  in  trust  for  A  for  life  and  after  his 
death  in  trust  for  his  heirs,  if  the  trust  for  A  is  an 
active  one,  while  that  for  his  heirs  is  passive,  the  rule 
would  ordinarily  not  apply,  since  A's  estate  is  equi- 
table while  the  limitation  in  remainder  is  legal. 

As  has  been  before  stated,  the  rule  does  not  apply 
to  executory  trusts,  which,  we  have  previously  ex- 
plained, are  such  trusts  as  are  to  be  carried  out  by  a 
conveyance  or  settlement,  to  be  framed  according  to 
certain  directions,  and  the  intention  of  the  creator  of 
such  a  trust  will  be  considered,  irrespective  of  the  fact 
that  words  which  would  otherwise  involve  an  applica- 
tion of  the  rule  are  used  in  the  declaration  of  trust.'^^ 

Shaw,  57  Md.  67;  Loring  v.  Eliot,  16  Y.  225,  61  N.  E.  250;  Mannerback's 

Gray     (Mass.)     568;     Martling    v.  Estate,   133   Pa.   342,  19  Atl.  552; 

Martling,  55  N.  J.  Eq.  771,  39  Atl.  Thurston  v.  Thurston,  6  R.  I.  296; 

203;   Payne  v.  Sayle,  2  Dev.  &  B.  Gourdin  v.  Deas,  27  S.  E.  479,  4  S. 

Eq.   (22  N.  C.)  455;   Armstrong  v.  E.    64;    Turner    v.    Ivie,    5    Heisk, 

Zane,  12  Ohio,  299;  Taylor  v.  Liad-  (Tenn.)    222. 

say,  14  R.  I.  518.  74.  Vogt  v.  Vogt,  26  App.  D.  C. 
73.  Fearne,  Cont.  Rem.  52,  57;  46;  Glover  v.  Condell,  163  111.  566, 
2  Jarman,  Wills,  1180;  Lord  Say  45  N.  E.  173,  35  L.  R.  A.  360; 
&  Seal  V.  Jones,  3  Brown,  Pari.  Handy  v.  McKim,  64  Md.  560,  4 
Gas.  113;  Silvester  v.  Wilson,  2  Atl.  125;  Wilson  v.  Heilman,  219 
Term  R.  444;  Green  v.  Green,  23  Pa.  237,  68  Atl.  675;  Shaw  v.  Robin- 
Wall.  (U.  S.)  486,  23  L.  Ed.  75;  son,  42  S.  C.  342,  20  S.  E.  161; 
Shackelford  v.  Bullock,  34  Ala.  Sprague  v.  Sprague,  13  R.  I.  701. 
418;  Glover  v.  Condell,  163  111.  566,  75.  Papillon  v.  Voice,  2  P.  Wms. 
35  L.  R.  A.  360,  45  N.  E.  173;  471;  Trevor  v.  Trevor,  5  Brown. 
Hanna  v.  Hawes,  45  Iowa,  437;  Pari.  Cas.  122;  Green  v.  Green, 
Mercer  v.  Hopkins,  88  Md.  292;  23  Wall.  (U.  S.)  486;  Sims  v. 
Shugrue  v.  Long,  82  N.  J.  L.  717,  Georgetown  College,  1  App.  Cas. 
39  L.  R.  A.  (N.  S.)  257,  82  Atl.  Dc.  85;  Wayne  v.  Lawrence,  58 
905;  Brown  v.  Wadsworth,  168  N.  Ga.   15;    Berry  v.   Williamson,   11 
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§  154.  Application  to  chattel  interests.  If  ono 
havins:  a  term  of  years  limits  it  to  A  for  life,  with 
remainder  to  A's  heirs  or  the  heirs  of  his  body,  a  rule 
analogous  to  that  in  Shelley's  Case  will  generally  ap- 
ply, so  as  to  vest  the  whole  term  in  A,  but  this  will,  it 
seems,  happen  only  if  no  intention  to  the  contrary 
appears."^^  Likewise,  a  lease  for  life  to  one,  with  re- 
mainder to  his  executors  or  legal  representatives  for  a 
certain  number  of  years,  will  usually  be  regarded  as 
giving  him  the  term  of  years  absolutely.^'^  In  con- 
nection with  such  limitations  of  terms  of  years  the 
courts  ordinarily  apply  the  same  considerations  as  in 
dealing  with  chattels  personal.  And  to  what  extent  the 
Rule  in  Shelley's  Case,  or  an  analogous  rule,  is 
strictly  applicable  to  personal  property,  the  cases  arc 
not  entirely  in  accordJ^ 

§  155.  Abolition  of  the  rule.  By  statute  in  a  large 
number  of  states,  the  rule  in  Shelley's  Case  has  been 
abolished,  and,  where  this  is  the  case,  the  ancestor  will 
ordinarily  take  a  life  estate  with  a  contingent  remain- 
der to  his  heirs. "^^     In  a  few  states  it  remains  in  full 

B.    Mon.    (Ky.)    245;    Bucklin    v.  ed  an  absolute  rule  of  law,  as  in 

Crelghton,    18    R.    I.    325,    27    Atl.  the  case  of  freehold  interests,  and 

226;    Shaw  v.  Robinson,   42   S.  C.  not  one  of  construction. 

342,  20  S.  E.  161.  See  note  23  Harv.  77.     Co.     Lltt.     54b;     Webb.     v. 

Law  Rev.  at  p.  488.  Sadler,  8  Ch.  App.  419;   Theobald, 

76.     2     Jarman,     Wills,      1179;  Wills   (5th  Ed.)   461. 
Fearne,  Cont.  Rem.  490;  Taylor  v.  78.     See   the  cases  collected   In 
Lindsay,  14  R.  L  518.  In  Hughes  v.  29  L.  R.  A.    (N.  S.)   at  p.  1146  et 
Nicklas,   70    Md.    484,   14   Am.   St.  scq.      And    Editorial    notes    in    8 
Rep.  377,  17  Atl.  398;  Hampton  v.  Columbia  Law  Rev.  at  p.  573,  23 
Rather,  30  Miss.  193,  and  Polk  v.  Harv.  Law  Rev.  at  p.  51. 
Faris,  9  Yerg.  (Tenn.)  209,  30  Am,  79.     See  29  L.  R.  A.   (N.  S.)   at 
Dec.  400,  while  the  application  of  p.  1148  et  seg. 
this  analogous  rule  to  chattel  in-  As  to  the  expediency  of  abolish- 
terests  is  recognized,  it  does  not  ing   the   rule,   there   are   conflict- 
seem  to  be  considered  that  the  In-  ing  opinions,  but  it  seems  proper 
tent  of  the  party  will  affect  such  to  note  that  the  objection  usually 
application, — that  is,  it  is  consider-  made  to  the  rule,  that  it  defeats 
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force,^"  though  a  remainder  to  the  heirs  of  the  l.-ody  of 
the  first  taker  will,  where  estates  tail  are  cluuii;ed  into 
estates  in  fee  simple,^^  or  otherwise  modified,^-  create, 
not  an  estate  tail,  hut  an  estate  or  estates  of  the 
•modified  character. 

A  statute  aholishing  the  rule  can  obviously  not 
affect  its  operations  as  applied  to  a  conveyance  or  de- 
vise which  took  effect  iDcfore  the  enactment  of  the 
statute. •''•' 


the  Intention  of  the  testator  or 
grantor  who  created  the  limita- 
tions is  not  conclusive  in  favor  of 
its  abolition,  since  the  same  ob- 
jection might  be  made  to  the  rule 
against  perpetuities,  and  to  the 
statutes  modifying  and  abolishing 
estates  tail.  In  fact  this  objection 
to  the  rule,  thus  stated,  appears  to 
involve  the  erroneous  view  of  the 
rule  as  one  of  construction.  The 
question  properly  is  whether  pub- 
lic policy  renders  the  abrogation  of 
the  rule  desirable,  and  in  deciding 
this  question  the  fact  that  it  may, 
and  usually  does,  defeat  the  inten- 
tion is  to  be  considered.  On  the 
other  hand  is  to  be  considered  the 
fact  that  the  rule  does,  as  stated 
by  Sir  Wm.  Blackstone,  tend  to 
throw  the  land  into  commerce  one 
generation  sooner,  and  this  is  in 
accord  with  modern  legislative  and 
judicial  policy.  There  seems,  on 
the  whole,  no  particular  injustice 
in  requiring  one  who  desires  to 
have  his  land  pass  to  another  for 
life,  and  after  such  other's  death, 
to  that  indefinite  class  known  as 
the  "heirs"  or  "heirs  of  the  body" 
of  such  other,  to  effect  this  by  the 
creation  of  an  estate  in  fee  simple 
or  in  fee  tail  in  the  ancestor,  of 
which  the  latter  can  freely  dispose, 


and  not  by  the  creation  of  an  es- 
tate for  life,  with  a  contingent  re- 
mainder, not  susceptible  of  aliena- 
tion. 

80.  The  American  as  well  as 
English  cases  involving  the  appli- 
cation of  the  Rule  are  to  be  found 
most  conveniently  gathered  and 
classified  in  a  note  to  29  L.  R.  A. 
(N.  S.)  at  p.  963.  Their  number 
is  legion. 

81.  Holt  V.  Pickett,  111  Ala. 
r>62,  20  So.  432;  Dickson  v.  Satter- 
field,  53  Md.  317;  Fraser  v.  Chene. 
2  Mich.  81;  Chamblee  v.  Brough- 
ton,  120  N.  C.  170,  27  S.  E.  Ill; 
Shoup  V.  DeLong.  190  Pa.  331,  42 
Atl.  t;80;  Bramble  v.  Billups,  4 
Leigh     (Va.)   90. 

82.  But  in  Illinois  it  has  been 
decided  that,  in  view  of  the  sta- 
tute modifying  estates  in  fee  tail, 
the  rule  does  not  apply  in  the  case 
of  a  conveyance  to  A  for  life,  re- 
mainder to  the  heirs  of  the  body 
of  A,  though  it  applies  in  the  case 
of  a  remainder  to  heirs  general. 
Dick  V.  Ricker.  222  111.  413.  78  N. 
E.  823;  Winchell  v.  WincheU,  253 
111.  471,  102  N.  E.  823. 

83.  Wilson  v.  Alston,  122  Ala. 
630,  25  So.  225;  Wilkerson  v.' Clark, 
80  Ga.  367,  12  Am.  St.  Rep.  258, 
7  S.  E.  319;  Quick  v.  Quick,  21  N. 
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V.   Executory  Interests. 

§  156.  Springing'  uses.  At  coiuinoii  law,  l)y  ronsoii 
of  i]i(^  ])r()liil)itioii  of  Iho  alioyniicc  of  tlio  soisiii,  and 
also  of  the  roquiroiiioiit  of  livory  of  seisin  in  oi'dor  to 
convoy  a  frecliold,  a  rnuilatioii  of  an  ostate  of  ficcliold 
to  arise  in  tlio  fntnro  was  invalid. ""^  Or,  otliorwise 
expressing-  the  rule,  one  eould  not  create  an  estate  of 
freehold  suhject  to  a  condition  precedent,  or  in  favor 
of  a  person  or  ])ersons  to  he  ascertained  in  the  future. 
An  exception  to  this  rule,  however,  existed  hy  reason 
of  the  recognition  of  the  validity  of  contingent  remain- 
ders.^'' 

After  the  passage  of  the  Statute  of  Uses  and  of 
the  Statute  of  Wills,  it  hecanie  possihle  freely  to  limit 
estates  of  freehold  to  commence  in  the  future.  What 
is  actually  created  in  such  a  case  is,  however,  not  an 
estate,  hut  a  possihility  or  prospect  of  an  estate,  which 
may,  and  sometimes  must,  suhsequently  become  an  es- 
tate. Such  a  possihility  or  prospect  of  an  estate,  not  a 
contingent  remainder,  acquired  the  name  of  "executory 
interest,"  while  the  language  hv  which  it  was  created 
came  to  be  knowh  as  an  "executory  limitation." 

The  effect  of  the  Statute  of  Uses  in  this  regard  has 
already  been  referred  to,  but  its  operation  may  be 
more  fully  ex])lained  as  follows:  Tn  cases  where  it  was 
sought  to  cause  an  estate  to  arise  in  the  future  by 
means  of  a  common  law  conveyance  ojierating  by  trans- 
mutation of  possession,  such  as  a  feoffment,  it  could 
be  accomplished  by  a  declaration  by  the  feoffor  of  his 
intention  that  the  feoffee  should  hold  the  land  to  the 
use  of  a  person  named  from  and  after  the  occurrence  of 

.T.    Eq.    13;    Tallman    v.    Wood,    2G  S.  W.  778. 

Wend.  (N.  Y.)  9;  Leathers  v.  Gray,  84.     Co.    Litt.    217a:    2    Blackst 

101  N.  C.  162.  9  Am.  St.  Rop.  no.  7  Comm.    1G5:     Bar\vi(  k'-;    Case.    6 

S.  E.  6.^>7;  Brockenschraidt  V.  Arch-  Coke  94b;   Buckler  v.  Hardy.  Cro. 

er,  64  Ohio  St.  r)02,  60  N.  E.  623;  Rliz.    585. 
Hurst  V.  Wilson,  89  Tenn.  270,  14  85.     Ante  §  13Ga. 

R.    P.— 35 
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a  certain  event,  and  the  nso  which  thus  sprnng  up  in 
such  person  upon  the  occurrence  of  the  event  drew  to 
it  the  legal  title  by  virtue  of  the  statute.  And  the  same 
effect  may  be  given  to  a  declaration  of  a  use  to  arise  in 
the  future  in  a  modern  conveyance  operating  to  transfer 
the  legal  title  without  reference  to  the  Statute  of  Uses. 
If  a  conveyance  operating  under  the  Statute  of  Uses,  a 
bargain  and  sale,  for  instance,  is  employed,  a  use  is,  by 
the  payment  of  the  consideration,  raised  in  the  grantee, 
in  accordance  with  the  declaration  by  the  grantor,  as 
when  a  conveyance  is  made  for  a  valuable  consideration 
to  A  and  his  heirs,  from  and  after  a  certain  time, 
or  the  happenino:  of  a  certain  event,  and  the  use  thus 
springing  up  in  favor  of  the  grantee  draws  to  itself  the 
legal  title. 

Uses  thus  limited  to  spring  up  in  the  future  with- 
out any  preceding  limitation  in  the  same  instrument  are 
termed  "springing  uses."^^  So  soon  as  the  conveyance 
is  made,  a  use  results  to  the  grantor,  which  is  executed 
by  the  statute.  This  resulting  use,  which,  by  force  of 
the  Statute,  draws  to  itself  the  legal  title,  is  the  whole 
use,  so  that  the  grantor,  if  he  had  previously  an  estate 
in  fee  simple,  still  has  such  an  estate.  He  must  have  the 
fee  simple,  since  there  is  no  other  person  in  whom  it 
can  be,  the  grantee  having  as  yet  merely  the  possibility 
of  an  estate. ^"^  Upon  the  commencement  of  the  grantee's 
estate,  however,  by  reason  of  the  springing  up  of  a 
use  in  him  in  accordance  with  the  grantor's  declaration, 
the  grantor's  estate  is  modified  or  extinguished.  If  the 
grantee's  estate  then  commencing  is  an  estate  in  fee 
simple,  the  grantor's  estate  is  entirely  extinguished, 
while  if  the  grantee's  estate  is  one  for  life  only,  the 
grantor's  estate  in  fee  simple  is  not  extinguished  but 

86.  Sugden's  Gilbert,  Uses,  153;  Sir  Edward   Clere's   Case   G    Coke 
Challis,  Real  Prop.  174.  18a;   Davies  v.  Speed,  2  Salk.  675. 

87.  Sugden's  Gilbert,  Uses,  161;  See   Town   of    Shapleigh   v.    Pills- 
1  Hayes,  Conveyancing    (5th  Ed.)  bury  1  Me.  271. 

464;  Leake,  Prop,  in  Land,  113,  352; 
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it  becomes  an  estate  in  reversion,  subject  to  tbe  life 
estate.  The  whole  use  of  the  fee  simple  which  results 
to,  or  remains  in,  the  grantor,  is  subject  to  be  drawn 
out  of  him  to  the  extent  of  the  estates  to  be  con- 
ferred  by   the   limitations    on   their   ber-oming   vested."^ 

By  means  of  the  Statute  of  Uses  one  may  create  an 
estate  to  arise  in  the  future  not  only  in  favor  of  as- 
certained persons,  but  also  in  favor  of  unascertained 
persons.  For  instance,  one  may  convey  land  to  .\  to 
the  u?e  of  the  heirs  of  B,  a  livinc;  person,  or  to  the  use 
of  sucli  children  of  B  as  may  survive  him,  and  a  use 
arises  in  favor  of  the  cestuis  named  so  soon  as  as- 
certained by  the  death  of  B,  which  is  then  immediately 
executed  by  the  statute. ^^ 

In  a  few  states,  although  the  Statute  of  Uses  is 
not  in  force  therein,  it  has  been  decided  that  since  livery 
of  seisin  is  obsolete,  the  common-law  rules  bas'-'d  upon 
the  necessity  of  such  livery,  and  the  prohibition  of 
the  abeyance  of  the  seisin,  no  longer  control,  and  that 
consequently,  apart  from  any  express  statutoi-y  au- 
thorization, a  limitation  of  an  estate  of  freehold  to 
commence  in  the  future  may  be  created  by  conveyance 
inter  vivos,  without  the  creation  of  any  particular  estate 
to  support  it.^''^ 

§  157.  Shifting  uses.  At  common  law  one  could 
not  create  an  estate  of  freehold  in  one  person  and 
provide  that  upon  a  certain  event  the  seisin  should  shift 
from  that  person  to  another,  as,  for  instance,  by  a 
feoffment  to  A  in  fee  simple  and  upon  his  marriage  to 
B  in  fee  simple;  or  to  A  in  fee  simple  or  for  life,  and 
upon  B  paying  a  sum  of  money,  to   B   in   fee   simple. 

88.  See  Hayes,  Limitations,  63.  89a.     Buncli    v.    Nicks,    50    Ark. 

89.  Pybus  V.  Mitford,  2  Lev.  75,  367,  7  S.  W.  563;  Abbot  v.  Holway, 
1  Vent.  372;  Bacon,  Statute  of  72  Me.  298;  Sabledowsky  v.  Ar- 
Uses,  63;  Sanders,  Uses,  (5tli  Ed.)  bucle,  50  Minn.  475,  52  N.  W.  920; 
143;  Hayes,  Limitations,  64  et  seq  See  Wyman  v.  Brown,  50  Me.  159; 
Article  by  Mr.  Challis,  Law  Quart.  Savage  v.  Lee,  90  N.  C.  320;  Gray, 
Rev.  at  p.  412  et  scq.  Perpetuities,  §§  67,  68. 
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Such  limitations  did  not  iiivolvo  an  alx'yanee  of  tho 
seisin,  but  tliey  would,  if  ,i;iven  effect,  involve  a  trans- 
fer of  the  seisin  without  the  eereniouy  i-eco^-niziMJ  as 
requisite  for  this  pur])ose.''"  By  means  of  the  Statute  of 
Uses,  however,  this  can  be  done.  Thus,  one  may  con- 
vey land  to  the  use  of  A  and  his  heirs,  and,  if  A  fails 
to  pay  a  certain  sum  to  B  at  a  certain  time,  then  to  the 
use  of  B  and  his  heirs.  In  such  case,  the  use  in  A  will 
draw  to  him  the  U'gal  title  liy  force  of  the  statute,  until 
the  shiftini>'  of  the  use  to  1>,  l)y  reason  of  failnre  to  pay 
such  sum,  in  wliicli  case  the  U'<;al  title  will  also  ])ass  to 
B.  If  the  conveyance  is  one  ojieratini;'  under  the  Statute 
of  Uses,  such  as  a  bargain  and  sale,  being  iu  terms  a 
grant  to  A  and  his  heirs,  and,  in  case  A  fails  to  pay  a 
certain  sum  to  B  at  a  certain  time,  then  to  B,  a  use 
is  raised  by  the  payment  of  the  consideration,  which  will 
shift  in  accordance  with  the  declaration  in  the  convey- 
ance, and  draw  the  legal  title  to  B  on  tlie  satisfaction 
of  the  condition. '^^  In  such  case  tlie  condition  is  a  con- 
dition precedent  to  the  conu)iencement  of  B's  estate, 
and  not  a  condition  subsecpu'ut  annexed  to  A's  estate. 
If  it  were  a  condition  subsequent  jh^  ])ei'son  but  the 
grantor  or  his  heirs  could  assert  it.  A's  estate  comes 
to  an  end,  not  as  being  subject  to  a  condition  subse- 
quent, but  because  another  estate  has  come  into  exist- 
ence which,  by  the  terms  of  the  creation  of  A's  estate, 
is  to  displace  the  latter.  A  use  which  thus  takes  effect 
in  substitution  for  or  defeasance  of  an  estate  previously 
created  by  the  same  instrument  is  termed  a   "shifting 

90.  1  Sanders,  Uses  &  Trusts,  executory  devise.  See,  e.  g.,  Strain 
(5tii  Ed.)  150;  1  Hayes,  Convey-  v.  Sweeny,  lfi;j,  IU.  603;  Kion  v. 
ancing,  19.  Kion,    19-5     111.     181;     Johnson    v. 

91.  Sugden's  Gilbert,  Uses,  152;  Buck,  220  111.  226,  77  N.  E.  163. 
Williams,  Real  Prop.  378  et  seq:  But  in  Stoller  v.  Doyle,  257  111. 
4  Kent,  Comm.  296,  298.  There  369,  100  N.  E.  959,  it  is  explicitly 
are  in  the  state  of  Illinois  a  line  stated  that  it  can,  by  the  force  of 
of  dicta  to  the  effect  that  a  fee  the  Statute  of  Uses,  be  done  by  a 
can  be  limited   on  a  fee  only   by  conveyance  inter  vivos. 
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use,'"'-  in  coiitrMdistliictiou  to  a  s[)riii,i»in.u:  iiso,'*'-"  wliidi 
tak(>s  olT(M't,  not  ill  (Icrcasniici^  of  an  cslatc  crcalcd  liy 
the  sain(>  insl  rnnKMif ,  Iml  of  ilx'  cslalc  of  \\\o  o-i'aii(or.''-'' 

§  158.  Creation  by  bargain  and  sale.  Since,  as 
stated  in  another  paii  of  this  work,""'  a  eonvc^vancc, 
whatev(M-  may  be  its  form,  will,  if  necessary  to  its 
operation,  b(^  sni)p(H-ted  as  a  bai'uain  and  sale  or  eove- 
iiant  to  stand  seised,  pi'ovided  tbcre  existetl  the  jironer 
consideration  for  sneh  si)ecies  of  conveyance,  and,  since 
tliere  may  be  a  limitation  of  an  estate  to  arise  in  the 
fiitui-e  by  either  of  thes(>  classes  of  conveyance,"'*  a 
conveyance,  if  sup]>oi-ted  by  a  considei'ation,  will,  in 
most  jurisdictions,  be  effective  to  create  puch  an  estate 
whenever  it  purports  so  to  do,  however  invalid  the 
limitation  would  have  been  at  common  law,  or  would 
be  now  if  the  conveyance  could  not  take  effect  under  the 
Statute  of  Uses."^ 

Since  one  can,  by  a  bargain  and  sale,  create  an  es- 
tate in  favor  of  another  subject  to  a  condition  precedent, 
it  might  liave  been  anticipated  that  one  might,  by  such  a 
conveyance,  create  an  estate  in  favor  of  a  person  or 
persons  subsequently  to  be  ascertained,  or  subsequently 


92.  Set"  Taylor  v.  I\lcC,owen,  154 
Cal.  798,  90  Pac.  ;'.51;  Bryan  v. 
Eason,  147  N.  C.  284,  61  S.  E.  71. 
61  S.  E.  71. 

92a.     Ante  §  156. 
92b.     See  Leake,  Prop,  in  Land, 
352. 

93.  Post    §   432. 

94.  Sugdi'.Q's  Gilbert,  Uses, 
163;  Doe  d.  Wilkinson  v.  Tran- 
nier,  2  Wils.  75;  Brcwton  v.  Wat- 
son, 67  Ala.  121;  Sliackleton  v. 
Sebree,  86  111.  616;  Wyman  v. 
Brown,  50  Me.  139;  Bell  v.  Scam- 
mon,  15  N.  H.  381,  41  Am.  Dec. 
706;  Rogers  v.  Eagle  Fire  Co.,  9 
Wend.  (N.  Y.)  611;  Savage  v.  Lee, 
90  N.  C.  320;  Ferguson  v.  IMason, 
60  Wis.  377,  19  N.  W.  420. 


The  Massachusetts  decisions 
(Welsh  V.  Foster,  12  Mass.  93; 
Brewer  v.  Hardy,  22  Pick.  376,  and 
other  cases),  to  the  effect  that  an 
estate  to  commence  in  futuro  can 
not  be  created  by  a  bargain  and 
sale,  enunciate  a  doctrine  peculiar 
to  that  state.  See  Gray,  Perpe- 
tuities, §  57;  Wyman  v.  Brown, 
50  Me.  139.  This  erroneous  doc- 
trine has  been,  as  stated  by  Profes- 
sor Gray,  rendered  harmless  by 
another  doctrine  peculiar  to  that 
state,  that  a  covenant  to  stand 
seised  can  be  raised  on  a  pecuniary 
consideration.  See  Trafton  v. 
Hawes,  102  Mass.  5S3. 

95.     See  Gray,     Perpetuities,  §§ 
62-68. 


550  Real  Peoperty.  [§  158 

to  come  into  existence.  Opposed  to  such  a  view,  how- 
ever, are  occasional  dicta  that  a  use  to  a  person  not  in 
esse  cannot  be  raised  by  a  bargain  and  sale,  for  the 
reason  that  no  consideration  can  move  from  such  a 
person.^^  These  dicta  are,  however,  questioned  by  a 
modem  writer  of  high  standing,^^'^^  who  forcibly  con- 
tends that  since  a  use  may  be  raised  by  bargain  and 
sale  in  favor  of  one  other  than  the  person  paying  the 
consideration,^^  there  is  no  reason  whatsoever  that  it 
should  not  be  so  raised  in  favor  of  one  not  in  esse. 
And  he  calls  attention  to  the  apparently  analogous  case 
of  a  covenant  to  stand  seised,  which  may  validly  op- 
erate in  favor  of  relatives  not  in  existence  or  not  as- 
certained. But  in  accordance  with  the  dicta  referred  to 
are  various  modern  decisions^"^  that  a  conveyance 
inter  vivos  in  favor  of  persons  not  yet  ascertained  or 
in  existence  is  invalid,  if  not  by  way  of  contingent  re- 
mainder, as  is  the  ordinary  assumption  that,  in  the  case 
of  a  conveyance  to  A  and  his  children,  in  so  far  as 
it  is  intended  to  make  A  and  his  children  cotenants, 
only  those  children  can  share  as  such  who  are  in  being 
at  the  time  of  the  execution  of  the  conveyance,  and 
that,  in  order  to  enable  subsequently  born  children  to 
share,  it  is  necessary  to  create  a  trust.^ 

96.     Sugden's    Gilbert    on    Uses,  2-5.     Post  §  434. 

91,398;    Sanders,  Uses,    (5th  Ed.)  6.     Varner  v.  Young,  56  Ala.  260; 

62;    Smith  v.   Smith,   Jones,  Law,  Benham  v.  Davidson,  51  Cal.  852; 

(N.  C.)  135.  Plant  v.  Plant,  122  Ga.  763,  50  S. 

97-98.    Gray,      Perpetuities,      §§  E.  961;   Hey  ward  Williams  Co.  v. 

61-63.  McCall,  140  Ga.  502,  79  S.  E.  133; 

99.     Citing    2    Rolle's    Abr.    784,  King  v.  Rea,  56  Ind.  1,  15;  Glass  v. 

pi.  6,  7;   2  Co.  Inst.  672;   Buckley  Glass,    71   Ind.   392;    Goodridge  v. 

V.  Simmonds,  Winch.  59,  61;   Case  Goodridge,   91   Ky.   507,   16    S.   W. 

of  Sutton's  Hospital,  10  Co.  23,  23a.  270;    Kinney  v.  Matthews,  69  Mo. 

1.     Mildmay's  Case,   1  Co.  Rep.  520;  Heat  v.  Heath,  114  N.  C.  547; 

175;    Pibus  v.  Mitford,  2  Lev.  75,  19  S.  E.  155;   Beecher  v.  Hicks,  7 

1  Vent.  372,  1  Carth.  263,  1  Mod.  Lea    (Tenn.)    207;    Livingston    v. 

98;     Sugden    Powers     (8th     Ed.)  Livingston,  84  Tenn.  448;   Contra, 

138,  139;    Hayes,  Limitations,   66,  Mellichamp   v.   Mellichamp,   28   S, 

71;  1  Sanders,  Uses  &  Trusts  (5th  Car.  125. 
Ed.)  142;  Gray,  Perpetuities,  §  62. 
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§  159.  Estate  to  commence  on  grantor's  death. 
One  could  not,  at  common  law,  create  an  estate  of 
freehold  to  commence  upon  the  grantor's  death,  so  that 
he  might  have  the  enjoyment  for  the  balance  of  his 
life,"^  nor  could  one  convey  an  estate  of  freehold  to 
commence  immediately,  subject  to  an  estate  for  the 
grantor's  life  to  be  retained  by  him.'^  The  former  in- 
volved the  attempted  creation  of  an  estate  to  commence 
in  futuro,  and  the  latter  involved  an  attempt,  by  one 
transaction,  to  dispose  of  one's  own  estate  and  to  ac- 
quire another  estate.  The  Statute  of  Uses,  however, 
made  it  possible  for  one  to  create  an  estate  in  favor  of 
another  to  commence  upon  the  grantor's  death,  a 
springing  use,  in  which  case  the  estate  vesting  in  the 
grantee  upon  the  grantor's  death  would  divest  the  es- 
tate previously  vested  in  the  grantor  and  his  heirs.* 
And  that  an  estate  can  be  created  in  favor  of  another 
to  commence  in  enjoyment  upon  the  grantor's  death 
has  been  generally  recognized  in  this  country.^*^  In  a 
number  of  cases  the  grantor  has  been  regarded  as 
having,  in  such  case,  a  life  estate  by  way  of  reserva- 
tion,^^ an  effect  being  thus  given  to  a  reservation  which 

7.  Co.  Litt.  48b;  1  Hayes,  Con-  (N.  Y.)  Gil;  Savage  v.  Lee,  90  N. 
veyancing,  111;  Doe  d.  Wilkinson  C.  320;  Cribb  v.  Rogers,  12  S.  C. 
V.   Tranmer,   2   Wils.    75;    Wyman      564,  32  Am.   Rep.   511. 

V.  Brown,  50  Me.  139.  11.     Farr    v.    Perkens,    173    Ala. 

8.  Perkins,  Conveyancing,  704;  923,  55  So.  923;  Graves  v.  Atwood, 
Youde  V.  Jones,  13  Mees.  &  W.  534.  52  Conn.   512,  Am.  Rep.  610;   Rol- 

9.  Osman  v.  Sheafe,  3  Lev.  370;  lins  v.  Davis,  96  Ga.  107,  23  S.  E. 
Roe  v.  Tranmer,  2  Wils.  75;  1  San-  392;  Harshbarger  v.  Carroll,  163 
ders.  Uses  &  Trusts,  142.  III.   636,   45   N.   E.   656;    Haines   v. 

10.  Barrett  v.  French,  1  Conn  Weirick,  155  Ind.  548,  80  Am. 
354,  6  Am.  Dec.  241;  Ripperdan  v.  St.  Rep.  251,  58  N.  E.  712; 
Weldy,  149  Cal.  667,  87  Pac.  276;  Martin  v.  Stewart,  33  Ky.  L.  Rep. 
White  V.  Willard,  232  lU.  464,  83  729,  111  S.  W.  281;  Steel  v.  Steel, 
N.  E.  954;  Wyman  v.  Brown,  50  4  Allen  (Mass.)  417;  Engel  v. 
Me.  139;  Brewer  v.  Hardy,  22  Pick.  Ladewig,  153  Mich.  8,  116  N.  W. 
(Mass.)  376,  33  Am.  Dec.  747;  Mc-  550;  Hart  v.  Gardner,  74  Miss.  153, 
Daniel  v.  Johns,  45  Miss.  632,  20  So.  877;  Dozier  v.  Toalson,  180 
Rogers  v.  Eagle  Fire  Co.  9  Wend.  Mo.  54G,  103  Am.  St.  Rep.  586,  79 
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it  did  not  and  could  not  have  at  common  law,^^  These 
latter  cases  in  effect  assume  that  one  may  create  a 
remainder  in  another  upon  a  particular  estate  created 
by  the  same  instrument  in  favor  of  one's  self,  and  not 
infrequently  the  grantee  has,  under  such  circumstances, 
been  spoken  of  as  having  a  remainder.^^ 

§  160.  Executory  devises.  By  the  Statute  of 
Wills,"  the  owner  of  land  was  given  the  power  to 
dispose  thereof  by  ''last  will  and  testament."  Such 
dispositions  by  will  were,  from  their  very  nature,  not 
subject  to  the  requirement  of  livery  of  seisin,  and  any 
possibility  of  abeyance  of  the  seisin  could  be  avoided 
by  regarding  the  seisin,  during  any  unappropriated 
interval,  as 'being  in  the  heir  at  law,  to  whom  the  land 
would  have  passed  in  the  absence  of  devise.  In  view 
of  these  considerations,  and  in  analogy  to  the  doctrines 
which  prevailed  in  regard  to  the  limitation  of  uses,  it 
was  decided  that  devises  of  freehold  estates  might 
be  made  to  take  effect  in  the  future,  that  is,  at  a  time 
subsequent  to  the  testator's  death,  either  with  or 
without  a  preceding  limitation  to  another.^^  Such  a 
limitation  by  way  of  devise  of  an  estate  to  arise  in 
fidnro,  which  could  not  be  regarded  as  creating  a  con- 
tingent   remainder,    became    known    as    an    "executory 

S.  W.  420;  Webster  v.  Webster,  33  Wammock,  115  Ga.  913,  42  S.  E. 
N.  H.  18;  McDougal  v.  Musgrave,  239;  Shackelton  v.  Sebree,  86  111. 
46  W.  Va.  509,  33  S.  E.  281.  616;  Chappell  v.  Chappell,  —  Ky. 
It  has  been  held  that  a  pro-  L.  Rep.  — ,  119  S.  W.  218;  Achoon 
vision  in  a  conveyance  that  it  v.  Jackson,  86  Me.  215,  29  Atl.  989; 
should  not  go  into  effect  until  Middlesex  Banking  Co.  v.  Field, 
after  the  death  of  the  grantor  was  84  Miss.  646,  37  So.  139;  Bom- 
equivalent  to  a  reservation  of  a  barger  v.  Morrow,  61  Tex.  417; 
life  estate.  Merch  v.  Merch,  83  McGlamery  v.  Jackson,  67  W.  Va. 
S.  C.  329,  65  S.  E.  347.  417,  21  Ann.  Cas.  239,  68  S.  E.  105. 

12.  As  to  reservations,  see  post  14.     32  Hen.  8,  c.  1. 

§  436.  15.        Digby,    Hist.    Real    Prop. 

13.  Planters'  Bank  of  Tennessee      380,  2  Blackst.  Comm.  173;  Challis 
V.   Davis,    31   Ala.    626;    BisseU   v.     Real  Prop.  76. 

Grant,    35    Conn.    288;    Shealy    v. 
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devise,"  a  tcrin  whicli  is  also  frequently  ajiplied  to 
the  prospect  or  possibility  of  an  estate  created  by 
such    a   devise.^'' 

As  examples  of  an  executory  devise  may  be  men- 
tioned a  devise  to  A  of  an  estate  to  commence  six 
months  after  the  testator's  death/^  or  when  he  becomes 
a  citizen  of  the  United  States,  provided  he  docs  so 
within  a  limited  time.'^  In  such  a  case,  the  limitation  of 
an  estate  to  commence  in  the  future  not  being  preceded 
by  a  limitation  in  favor  of  another,  the  testator's  fee 
simple  vests  in  his  heir  or  heirs  with  a  right  to  the 
accruing  rents  and  protits,  until  the  estate  vests  under 
the  executory  devise  by  reason  of  the  satisfaction  of 
the  condition  precedent,^''  unless  there  is  a  residuary 
devise,  in  which  case  the  fee  simple  will  pass  thereunder 
subject  to  the  possibility  of  subsequent  displacement.-*' 
In  case  the  executory  devise  limits  an  estate  less  than 
a  fee  simple  estate,  while  the  testator  had  a  fee  simple 
estate,  the  vesting  of  the  estate  under  such  devise 
does  not  divest  the  fee  simple  in  the  heirs  or  residuary 
devisees,  but  merely  changes  it  from  an  estate  in  pos- 
siession  to  one  in  reversion. 

Executory  devises  of  the  character  just  referred  to, 
that  is,  which  are  not  preceded  in  the  instrument  by  a 
limitation  to  another,  are  similar  in  their  operation 
to  springing  uses.  Similar  to  shifting  uses  are  those 
executory  devises  which  are  preceded  by  a  limitation  of 
an  estate  in  fee  simple  to  another.  Thus,  in  the  case  of  a 
devise  to  A  and  his  heirs,  but,  if  he  die  before  twenty-one, 
then  to  B,  the  fee  shifts  from  A  to  B  on  that  event.  In 

16.  See  ChaHis,  Real  Prop.  76.  Talb.    44,    Morton   v.    Funk,   fi    Pa. 

17.  Clarke  v.  Smith,  1  Lutw.  St.  483;  MiUer  v.  Chittenden.  4 
798;    6  Cruise,   Dig.  tit.  38,  c.   18,      Iowa,  252. 

§  3;  1  Jarman,  Wills,  823.  20.     Fearne,    Cont.     Rem.     544; 

18.  Beard  v.  Rowan,  9  Pet.  (U.  Smith,  Executory  Interests,  §  741; 
S.)  301,  9  L.  Ed.  367;  Stephens   v.   Stephens,   cas.   temp. 

19.  Fearne,  Cont.  Rem.  536;  Talb.  228,  Ackers  v.  Phipps,  3 
Smith,  Executory  Interests,  §  739;  Clark  &  F.  667;  In  re  Mowlem,  L. 
Hopkins    v.    Hopkins,    cas.    temp.  R.  18  Eq.  9. 


554  Real  Peopeety.  [§  161 

such  a  case,  as  in  the  case  of  a  shifting  use,^^  the  condi- 
tion is  precedent  to  the  commencement  of  the  estate  in  B, 
and  is  not  a  condition  subsequent  annexed  to  the  estate 
of  A.  Shifting  uses  and  executory  devises  which  thus  take 
effect  in  derogation  of  estates  previously  limited  by  the 
same  instrument  are  frequently  termed  "conditional 
limitations.  "-2 

A  devise  in  favor  of  a  person  or  persons  not  in 
being  or  not  ascertained,  not  creating  a  contingent  re- 
mainder, is  necessarily  an  executory  devise,  since  it 
creates,  not  an  estate,  but  merely  a  possibility  of  an 
estate.  Such  is  a  devise  to  the  heirs  of  a  person 
living  at  testator's  death,  to  the  children  of  one  who 
has  no  children  at  testator's  death,  or  to  all  the  grand- 
children of  testator  who  arrive  at  the  age  of  twenty-one, 
none  having  yet  arrived  at  that  age.  There  can  be  no 
question  as  to  the  validity  of  such  a  devise  to  persons 
not  in  being  or  not  ascertained.^^ 

§  161.  Uses  by  way  of  remainder.  We  have  pre- 
viously considered  limitations  of  springing  and  shifting 
uses,  by  virtue  of  which  estates  may  be  caused  to  arise 
in  the  future  in  a  way  which  Avas  not  permitted  at 
common  law.  There  is  another  class  of  limitations  of 
a  use  to  arise  in  the  future,  namely,  a  limitation  of  such 
a  character  that  the  same  result  could  be  attained  at 
common  law  by  the  creation  of  a  contingent  remainder. 
Such  a  limitation,  which  may  conveniently  be  referred 
to  as  of  a  use  by  way  of  remainder,  operates  to  create, 
according  to  a  well  settled  rule  of  law,  a  contingent 
remainder  rather  than  a  use  to  arise  in  the  future.^* 

21.  Ante  §  157.  Garesche,  229  Mo.  496,  49  L.  R.  A. 

22.  Post   §   163b,  note  45.  (N.   S.)    605,   129   S.  W.   949;    and 

23.  Jarman,  WUls,  822,  1024.  citations  ante,  §  26,  note  82-84. 
Fearne,  Cont.  Rem.  532  et  seq.  2  24.  Goodtltle  v.  Billington, 
Preston,  Abstracts;  125;  Lewis,  Dong.  753;  Hole  v.  Escott,  2  Keen, 
Perpetuity,  73;  Gore  v.  Gore,  2  P.  444;  Fearne,  Cont.  Rem.  284; 
Wms.  28;  Hopkins  v.  Hopkins,  cas.  Williams,  Real  Prop.  (21st  Ed.)  380. 
temp.      Talb.      44;      Sullivan      v. 
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In  other  words,  a  contingent  remainder  retains  its 
character  as  such  even  when  created  by  the  limitation 
of  a  use.  For  instance,  in  the  case  of  a  conveyance  to 
the  use  of  A  for  life,  with  remainder,  if  B  survives  C, 
to  the  use  of  B  and  his  heirs,  B  has  a  contingent  re- 
mainder, and  not  an  executory  interest.  Consequently, 
although  the  limitation  in  favor  of  B  of  an  estate  to 
commence  on  his  survival  of  C  would  have  been  per- 
fectly valid  had  no  particular  estate  been  created,  yet 
since  such  an  estate  was  created,  and  consequently  the 
limitation  in  favor  of  B  is  effective  to  create  a  contingent 
remainder,  B  acquires  no  estate  in  case  the  particular 
estate  comes  to  an  end  before  the  death  of  C,  B  still 
surviving.  That  is,  a  contingent  remainder  which  fails 
cannot  be  given  effect  by  regarding  it  as  a  shifting  or 
springing  use.^ 


25 


§  162.  Devises  by  way  of  remainder.  Analogous 
to  the  limitation  of  a  use  by  way  of  remainder  is  a 
devise  of  an  estate  to  arise  in  the  future  which,  by 
reason  of  the  presence  of  a  particular  estate,  can  be 
regarded  as  creating  a  contingent  remainder.  Such  a 
devise  is,  like  a  use  by  way  of  remainder,  controlled  by 
the  rules  which  apply  to  common-law  remainders.^^ 
Consequently,  a  contingent  remainder  created  by  devise 
will  fail  if  the  particular  estate  comes  to  an  end  before 
the  vesting  of  the  remainder,  and  such  failure  cannot 
be  avoided  by  then  regarding  the  limitation  as  an  ex- 
ecutory devise.^'^ 

25.  Sugden's  Gilbert,  Uses  165;  Van  Nostrand,  2  N.  Y.  436;  Wat- 
Gray,  Perpetuities  §§  920,  921.  son  v.  Smith,  110  N.  C.  6,  28  Am. 

26.  Fearne,  Cont.  Rem.  386,  St.  Rep.  665,  14  S.  E.  640;  Waddell 
526;  Smith,  Executory  Interests,  v.  Rattew,  5  Rawie  (Pa.)  230; 
§  196;  Gray,  Perpetuities,  §§  920,  Arnold  v.  Brown,  7  R.  I.  188; 
921;  Purefoy  v.  Rogers,  2  Saund.  Bouknight  v.  Brown,  16  S.  C.  155. 
380;  DemiU  V.  Reid,  71  Md.  175,  17  27.  Challis,  Real  Prop.  124; 
Atl.  1014;  Blanchard  v.  Blanchard,  Fearne,  Cont.  Rem.  395;  White  v. 
1  Allen  (Mass.)  223;  Burleigh  v.  Summers  (1908)  2  ch.  256; 
Clough,   52   N.   H.   267;    Wolfe   v.  Contra,  Thompson  v.  Hoop,  6  Ohio 
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In  the  case  of  a  devise  to  A  for  life,  and,  after  her 
death,  to  such  members  of  a  class — her  children,  for 
example — as  attain  a  certain  age  or  marry,  or  comply 
with  some  other  qualification,  the  limitation  is  regarded 
as  creating  a  contingent  remainder  and  can  operate  in 
favor  of  those  children  only  who  have  complied  with 
the  qualification  at  the  time  of  A's  death,  and  may  fail 
entirely  for  want  of  such  children. -'^  But  it  has  been 
decided  in  England  that  if  it  is  clearly  expressed  in 
the  will  that  not  only  those  who  comply  with  the  quali- 
fication before  A's  death,  but  also  those  who  comply 
therewith  after  her  death,  shall  take,  the  limitation 
cannot  be  regarded  as  creating  a  contingent  remain- 
der, but  must  be  regarded  as  an  executory  devise.^* 
These  English  decisions  appear  in  effect  to  assert  that 


St.  480.  Thus  in  the  case  of  a  de- 
vise to  testator's  wife  for  life, 
with  a  remainder  to  his  son  for 
a  term  of  years,  and,  after  the 
death  of  both  the  wife  and  son, 
then  to  the  heirs  of  the  body  of 
the  son,  it  was  held  that  the 
limitation  to  the  heirs  of  the  body 
was  a  contingent  remainder, 
which  failed  by  the  death  of  the 
wife  before  the  son,  there  being 
thereafter  no  particular  estate  of 
freehold  to  support  it,  and  it 
could  not  be  supported  as  an 
executory  devise.  Doe  d.  Mussell 
V.  Morgan,  3  Term  R.  763. 

In  Re  Gunnings  Estate,  234  Pa. 
144,  83  Atl.  CI,  it  was  held  that  a 
contingent  remainder  failed  be- 
cause the  particular  estate  was 
subject  to  a  condition  precedent, 
which  was  not  satisfied.  That  the 
so  called  contingent  remainder  did 
not  take  effect  as  such,  there  being 
no  particular  estate,  is  obvious, 
but   why   the   limitation   was   not 


valid    as    an    executory    devise    is 
not   apparent. 

In  Hayward  v.  Spaulding,  75  N. 
H.  92,  71  Atl.  219,  there  was  a 
gift  to  A  for  life  and  at  her 
death  to  B's  children,  and  it  was 
held  that,  A  having  died  before 
the  birth  of  the  children  to  B, 
an  estate  would  be  implied  in  the 
executor  to  prevent  the  failure 
of  the  contingent  remainder.  This 
apparently  involved  the  reading 
of  the  devise  as  to  A  for  life,  with 
remainder  to  the  executor  in  fee 
simple,  with  a  limitation  over  In 
favor  of  the  children  of  B  upon 
their  birth,  that  is  as  creating 
an  executory  interest,  and  not  a 
contingent  remainder,  in  favor  of 
the  children. 

28.  Festing  v.  Allen,  12  Mees. 
&  W.  279;  Rhodes  v.  Whitehead, 
2  Drew  &  S.  532. 

29.  In  re  Lechmere  &  Lloyd 
18  Ch.  Div.  524,  Miles  v.  Jarvis, 
24  Ch.  Div.  633,  Dean  v.  Dean, 
(1891)    3  Ch.  155. 
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if,  in  connection  with  lan^na^c  which  would  otherwise 
create  a  continrrent  remainder,  expressions  are  used 
indicating:  an  intention  that  the  vesting  may  be  deferred 
till  after  the  expiration  of  the  ])arti('ular  estate,  since 
this  is  incompatible  with  a  continoent  remainder,  the 
lan,^na2:e  is  to  be  re.o'arded  as  creatine:  an  executory 
devise,  and  there  is  a  later  English  decision  which  tends 
to  oivp  ponfirmation  to  tliis  view.'^''  In  the  latest  Vmg- 
]Uh  CISC,"'  however,  bearins:  on  the  subject,  the  decisions 
referred  to  are  distin2:uished  on  the  tlieory  that  in  them 
the  limitation  to  a  class  was  consti'ued  as  divisible 
into  a  limitation  of  a  conting:ent  remainder  in  favor  of 
tlio  members  of  tJie  class  who  could  take  as  remainder- 
men, and  an  executory  devise  in  favor  of  those  who 
could  not  so  take,  and  the  intention  of  the  testator, 
except  as  it  bears  on  the  construction  in  this  re^^ard  of 
the   language   used,   was    declared    to    be    immaterial.^^ 

§  163.    The  nature  of  an  executory  interest. (a) 

General  considerations.  As  appears  from  what  has 
been  previously  said,  an  executory  interest  is  the 
possibility  or  prospect  of  an  estate,  which  exists  by 
reason  of  the  limitation  of  a  freehold  estate  subject  to  a 
condition  precedent,  and  which  cannot  be  regarded  as  a 
contingent  remainder.  The  condition  ]n'ecedent  may  be 
either  a  certain  or  an  uncertain  event.  If  it  is  a  cer- 
tain event,  such  as  the  death  of  a  particular  person,  or 
the  arrival  of  a  date  named,  the  ])erson  in  favor  of 
whoni  the  limitation  is  created  has  an  assured  prospect 
of  an  estate,  while  if  it  is  uncertain  he  has  merely  a 
possibility  of  an  estate.  But  the  legal  character  of  his 
intei-est  is  the  same  in  both  cases,  and  to  distinguish  in 

30.  In   re   Wrightson    (1904)    U       (1908)  2  Ch.  256. 

Ch.    95.    And    see    to    this  effect          32.     See  the  discussion  of  these 

Simonds    v.    Simonds,    199  Mass.  cases  in  8  Columbia  Law  Rev.  at 

552.  p.  646.  Gray,  Perpetuities  (3rd  ed.) 

31.  White    V.    Summers,  L.    R.  Appendix  J. 
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that  regard,  as  is  frequent-ly  done,^^  by  referring  to  an 
executory  interest  arising  from  the  creation  of  an  estate 
on  an  uncertain  condition  precedent  as  a  "contingent" 
interest,  is  calculated  only  to  result  in  confusion.  The 
use  of  the  expression  "contingent"  as  opposed  to 
"vested,"  in  connection  with  remainders,  was  based  on 
the  consideration  that  there  was  a  possibility  that  the 
remainder  might  fail  by  reason  of  the  non-satisfaction 
of  the  condition  precedent,  and  would  seem  to  have  had 
no  reference  to  the  uncertainty  of  the  ultimate  satisfac- 
tion of  the  condition.^*  But  an  executory  interest,  if 
originally  valid,  cannot  fail  by  reason  of  delay  in  the 
satisfaction  of  the  condition  precedent,  and  consequently 
the  expression  "contingent,"  using  it  in  the  sense  in 
which  it  is  used  in  connection  with  remainders,  is 
entirely  inapplicable  to  executory  interests.  And,  as 
before  stated,  that  the  event  on  which  the  interest  is  to 
develop  into  an  estate  is  contingent,  in  the  sense  of 
uncertain,  has  no   legal   significance. 

(b)  As  divesting  estate.  The  view  is  not  in- 
frequently indicated  or  expressed  that  a  conveyance  or 
devise  to  A  and  his  heirs  necessarily  creates  a  deter- 
minable fee  and  not  an  estate  in  fee  simple,^ ^  if  there 
is  an  executory  limitation  over  in  favor  of  another,  that, 
for  instance,  in  the  case  of  a  devise  to  A  and  his  heirs, 
but  if  B   marries  then  to   B   and  his  heirs,   B   has   a 

33.  See  Fearne,  Cont.  Rem.  1,  927;  Shealy  v.  Wammock,  115  Ga. 
Butler's  note;  Gray  Perpetuities  913,  42  S.  E.  239;  Middlesex  Bank- 
§§  114,  797.  ing  Co.  v.  Field,  84  Miss.  646,  37 

34.  Ante  §  136    (a),  note  65.  So.      139      (semble);      Tebow      v. 

35.  Farr  v.  Perkins,  173  Ala.  Dougherty  205  Mo.  315,  103  S.  W. 
500,  55  So.  923;  Carter  v.  Couch,  985;  Yoesel  v.  Rieger,  75  Neb.  180, 
157  Ala.  470,  20  L.  R.  A.  (N.S.)  106  N.  W.  428;  Stoner  v.  Wunder- 
858,  47  So.  1006,  ("determinable  lich,  198  Pa.  158,  47  Atl.  945;  In  re 
fee")  ("terminable  fee");  Lom.  Tyler,  30  R.  I.  590  76  Atl.  661; 
bard  v.  Witbeck,  173  111.  396,  51  Bradford  v.  Leake,  124  T'enn.  312, 
N.  E.  61;  Mayer  v.  McCracken,  Ann.  Cas.  1912  D,  1140,  137  S.  W. 
245  111.  551,  92  N.  E.  355;   Garvin  96. 

V.  Carroll,  276  111.  478,  114  N.  E. 
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determinable  fee  only,  rather  than  an  estate  in  fee 
simple  liable  to  be  divested.  The  same  idea  is  occasion- 
ally conveyed  by  saying  that  the  first  taker,  A,  has  in 
snch  case  a  base  fee,^^  a  qualified  fee,^'^  or  a  conditional 
fee.^^  Such  a  view,  that  the  effect  of  a  limitation  over 
in  favor  of  another,  divesting  an  estate  upon  a  certain 
event,  changes  the  character  of  that  estate,  is  not  in 
accord  with  the  treatment  of  the  subject  by  the  author- 
tative  Avriters  thereon,^**  and  is,  it  is  submitted,  errone- 
ous.^*'   The  executory  limitation  in  favor  of  B  is  en- 


36.  Farr  v.  Perkins,  173  Ala. 
500,  55  So.  923;  Sterling  v.  Hunt- 
ley, 139  Ga.  21,  76  S.  E.  375; 
Mayer  v.  McCracken,  245  111.  551, 
92  N.  E.  355;  Simonds  v.  Simonds, 
112  Mass.  157;  Tebow  v.  Dough- 
erty, 205  Mo.  315,  103  S.  W.  985; 
Schmitter  v.  McManaman,  85  Neb. 
337,  123  N.  W.  299;  In  re  New 
York,  L.  &  W.  Ry.  Co.,  105  N.  Y. 
89,  59  Am.  Rep.  478,  11  N.  E.  492. 
Perrett  v.  Bird,  152  N.  C.  220, 
67  S.  E.  507;  In  re  Tyler,  30  R.  I. 
590,  76  Atl.  661. 

37.  Farr  v.  Perkins,  173  Ala. 
500,  55  So.  923;  Davis  v.  Hollings- 
worth,  113  Ga.  210,  84  Am.  St. 
Rep.  233,  38  S.  E.  287;  Tebow  v. 
Dougherty,  205  Mo.  315,  103  S.  W. 
985;  Perrett  v.  Bird,  152  N.  C. 
220,  67  S.  E.  507;  In  re  Tyler,  30 
R.  I.  590,  76  Atl.  661. 

38.  Newsom  v.  Holesapple,  101 
Ala.  682,  15  So.  644;  Cummings  v. 
Lohr,  246  111.  577,  92  N.  E.  970; 
Corey  v.  Springer,  138  Ind.  506, 
37  N.  E.  322;  Taylor  v.  Stephens, 
165  Ind.  200,  74  N.  E.  12;  Buck 
V.  Paine,  75  Me.  582;  Atl.  658; 
In  re  New  York,  L.  &  W.  Ry. 
Co.,  105  N.  Y.  89,  59  Am.  Rep. 
478,  11  N.  E.  492;  Love  v.  Walker, 
59   Ore.   95,   115   Pac.   296;    Smith 


Brooks  V.  Kip,  54  N.  J.  Eq.  462,  35 
V.  Piper,  231  Pa.  378,  80  Atl.  877. 
39.  See  2  Blackst.  Comm.  173; 
Sugden's  Gilbert,  Uses,  153;  1 
Sanders,  Uses  &  Trusts  (5th  Ed.) 
149;  Williams,  Real  Prop.  378; 
Fearne,  Cont.  Rem.  381,  399,  and 
Butler's  notes;  Smith,  Executory 
Interests,  §§  148-158;  1  Jarman. 
Wills,  824;  Sir  Tliomas  Plumer, 
Vice  Chancellor,  In  Lyon  v. 
Mitchell,  1  Madd.  480;  Gray,  Per- 
petuities, §  32.  Leake,  Prop,  in 
Land,  351,  2  Preston,  Abstracts, 
124  et  seq.;  Lewis,  Perpetuity, 
50,  106;  24  Halsbury's  Laws  of 
England,  §  429  article  by  J.  W. 
Lightwood,  Esq. 

40.  That  the  first  taker  has  a 
fee  simple  in  such  a  case  is  quite 
occasionally  recognized  judicially. 
See  Gay  v.  Dibble,  72  Conn.  590, 
45  Atl.  359;  Johnson  v.  Black,  220 
111.  226,  77  N.  E.  163;  Simpson  v. 
Adams,  127  Ky.  790,  106  S.  W. 
819;  Whitfield  v.  Garriss,  131  N. 
C.  148,  42  S.  E.  568;  Kornegay 
V.  Cunningham,  174  N.  C.  209,  93 
S.  E.  754;  Anderson  v.  United 
Realty  Co.,  79  Ohio  St.  23,  86  N.  E. 
644;  Sessoms  v.  Sessoms,  144  N. 
C.  121,  56  S.  E.  687;  Rountree. 
v.  Rountree,  85  S.  C.  383,  67  S.  E. 
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tirely  distinct  from  the  limitation  in  favor  of  A  and 
can  consequently  not  operate  to  chan^^e  the  character 
of  A's  estate  from  what  it  would  otherwise  he.  That 
this  is  so  would  seem  to  he  apparent  from  the  decisions^^ 
that,  in  case  the  executory  limitation  is  invalid,  the 
first  taker  has  an  estate  which  continues  in  spite  of  the 
occurrence  of  the  event  which  was  to  constitute  the 
condition  precedent  for  the  executory  limitation.  If 
for  instance,  in  the  case  of  a  devise  to  A  and  his  heirs 
with  a  devise  over  to  B  and  his  heirs  on  an  event 
named,  A  had  merely  a  fee  determinahle  uj)on  the  occur- 
rence of  that  event,  his  estate  would  necessarily  then 
terminate,  irrespective  of  whether  the  limitation  over 
was  valid  or  invalid.  In  tlie  ordinary  case  of  a  spriui;'- 
ing  use  or  springing  executory  devise,  that  is,  of  an 
executory  limitation  not  preceded  hy  the  limitation  of 
an  actual  estate,  it  would  hardly  be  suggested  that  the 
grantor,  or  the  testator's  heir,  has,  by  reason  of  the 
executory  limitation,  not  an  estate  in  fee  simple,  but 
merely  a  fee  determinable,  and  there  is  no  more  reason 
that  a  fee  simple  in  a  third  person  should  be  trans- 
formed into  a  determinable  fee  by  the  presence  of  an 
executory  limitation.''-  It  would  presumably  be  possible 
to  limit  a  determinable  fee  in  express  terms,  and  by 
the  same  instrument  to  create  an  executory  interest,  to 
ripen  into  an  estate  upon  the  occurrence  of  the  event 
which  forms  the  special  limitation  upon  the  estate 
previously  created,  but  such  a  case  of  a  determinable 

471;    Randolph  v.  Wright,  81   Va.  as  an  estate  arises  in  B  by  reason 

608;   Behrens  v.  Baumann,  66  W.  of  B's  marriage,  and  so  if  A  con- 

Va.  56,  66  S.  E.  5.  veys  his  estate  to  another  by  the 

41.  Post  §  175,  note  47.  same    instrument    by    which    he 

42.  Suppose,  for  instance,  A  creates  the  executory  interest  in 
owning  land  in  fee  simple  merely  B,  that  other  acquires  the  same 
creates  by  bargain  and  sale  an  estate  which  A  would  otherwise 
estate  to  commence  in  favor  of  have  retained,  that  is,  a  fee  simple 
B  upon  B's  marriage.  A's  estate  subject  to  defeasance,  and  not  a 
does  not  cease  to  be  a  fee  simple  fee  determinable  or  qualified  fee. 
because  It  will  be  defeated  so  soon 
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foo  oxpres!<ly  created,  in  connection  witli  an  executory 
limitation,  can  but  seldom  occu !•.'•• 

Quite  frequently  it  is  said  that  tlie  first  taker  has  in 
a  case  of  this  character  a  'Mefeasi))l(;  fee  ,""**  an  expres- 
sion which,  it  is  submitted,  conveys  the  correct  view 
of  the  matter,  though  the  expression  "defeasible  fee  sim- 
ple," would  be  more  absolutely  accurate.  It  is  to  be  ob- 
served that  the  use  of  the  word  "defeasible"  in  this  con- 
nection is  incompatible  witli  the  view,  above  criticised, 
that  the  first  taker  has  a  deteruiinable  fee  and  not  a  fee 
simple,  since  an  estate  which  comes  to  an  end,  by  the 
tei-ms  of  its  creation,  upon  the  occurrence  of  an  event 
named,  can  not  well  be  regarded  as  being  "defeated" 
upon  the  occurrence  of  such  event. 

An  executory  limitation  which  may  operate  to  di- 
vest an  estate  previously  created  by  tlie  same  instru- 
ment, that  is,  a  shifting  use  or  a  shifting  executory 
devise,  is  not  infrequently  referred  to  as  a  "conditional 
limitation."  But  by  some  writers  this  latter  phrase  is 
used  in  an  entirely  different  sense,  as  signifying  what  we 
have  discussed  under  the  name  of  "special  limitation." 
In  view  of  this  double  use  of  the  expression  "condi- 
tional limitation,"  and  the  resulting  ambiguity  as  to 
its  meaning,  it  would  seem  desirable  to  avoid,  so  far  as 
possible,  the  use  of  that  expression.^ ° 

(c)     Contingent  remainder   distinguished.      In 


the   case    of   a   contingent  remainder,    there    is    always 

4S.     See     Challis.     Real      Prop.  Brown    v.    Tusohoff.    235    Mo.    449, 

(3rd  Ed.)  175.  138   S.   W.  497;    Bizzell  v.   Mutual 

There  may  be  a  limitation  over  Building  &  Loan  Ass'n,  172  N.  C. 

by      way      of      executory      devise,  158,  'JO  S.   E.   142;    Fidelity  Trust 

though  not  by  way  of  jremainder,  Co.  v.  Bobloski,  228  Pa.  52.  76  Atl. 

after   a   common    law    conditional  720;    Darnel  v.  Lipscomb,  110  Va. 

fee.     Gray,  Perpetuities,  §  14,  note  563,  66  S.  E.  850. 

7;    Selman  v.  Robertson,  46   S.  C.  45.     Writers  who  have  used  the 

262,  24  S.  E.  187.  expression    in    one    or    the    other 

44.     Elkins    v.    Thompson,    1.55  sense    are    enumerated    in    Gray, 

Ky.  91,  159  S.  W.  617;   Dunlap  v.  Restraints    on    Alienation,    {    22, 

Fant,    74    Miss.    197,    20    So.    874;  note. 
R.    P.— 36. 
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created  by  the  same  instrument  a  particular  estate,  that 
is,  an  estate  less  than  a  fee  simple,  which  estate  is  not 
intended  to  be,  and  is  not,  affected  by  the  subsequent 
ripening  of  the  possibility  of  an  estate  into  an  actual 
estate  by  the  satisfaction  of  the  condition  precedent. 
If  the  condition  is  satisfied  before  the  expiration  of 
the  particular  estate,  the  contingent  remainder  becomes 
a  vested  remainder,  while  if  the  condition  is  satisfied  at 
the  time  of  such  expiration,  the  contingent  remainder  de- 
velopes  into  an  estate  in  possession.  On  the  other  hand, 
in  the  case  of  an  executory  interest,  there  is  frequently 
no  actual  estate  whatsoever  created  by  the  same  instru- 
ment, and  if  there  is  such  an  estate  it  is  ordinarily  one 
in  fee  simple,  in  either  of  which  cases  that  the  possibil- 
ity of  an  estate  is  not  a  contingent  remainder  is  clearly 
apparent.  It  may  happen,  however,  that  an  actual  estate 
less  than  a  fee  simple  is  created  by  the  same  instrument, 
in  which  case  that  which  serves  to  show  that  the  possibil- 
ity of  an  estate  is  not  a  contingent  remainder  but  an 
executory  interest  is  the  fact  that  the  vesting  cannot 
occur  until  the  lapse  of  an  interval  after  the  expiration 
of  the  particular  estate,**^  or  the  fact  that  an  intention 
appears  that,  if  the  vesting  occurs  before  the  expiration 
of  the  particular  estate,  such  estate  shall  thereupon  be 
divested  *'^ 

§  164.  Changing  effect  of  limitation.  Since  a  will 
takes  effect  at  the  time  of  the  testator's  death,  the 
question  whether  a  devise  of  an  estate  to  arise  m  the 
future  is  to  be  regarded  as  creating  a  contingent  re- 
mainder or  an  executory  devise  is  to  be  determined  by 

46.  So  in  the  case  of  a  gift  gift  to  A  for  life  and  after  liis 
for  life  to  A  and  one  day  after  death  to  B  provided  he  marries, 
A's  death  to  B  and  his  heirs,  B  has  creates  a  contingent  remainder  in 
an  executory  interest.  favor  of  B,  no  intention  appearing 

47.  As  in  the  case  of  a  gift  that  upon  the  vesting  of  B's 
for  life  or  in  fee  simple  to  A,  but  interest  A's  estate  shall  be  divest- 
if  B   marries   then   to   B.     But  a  ed. 
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tLe  state  of  facts  at  that  timo."*^  So  upon  a  devise  to 
A  for  life,  with  a  devise  over,  after  his  death,  to  the 
sons  of  B,  who  has  no  sons,  while  the  devise  over  to 
snch  sons  creates,  npon  the  face  of  the  will,  a  continiiont 
remainder,  it  can,  if  A  dies  before  testatv>r,  and  B  is 
without  sons  at  testator's  death,  take  effect  only  as  an 
executory  devise,  and  is  so  to  be  re2:arded.^'''  On  the 
other  hand,  a  limitation  which,  at  the  tim,-'  of  the  making 
of  the  will,  could  only  have  operated  by  way  of  execu- 
tory devise,  may,  by  change  of  circumstances  in  the  tes- 
tator's lifetime,  operate  at  his  death  so  as  to  give  an 
estate  in  possession,  or  a  vested  remainder,  or  a 
contingent  remainder.^" 

A  change  of  circumstances,  even  after  the  testator's 
death,  may  change  an  executory  devise  into  a  remainder, 
with  all  the  incidents  of  remainders.  So,  in  the  case  of 
a  devise  to  A  for  life,  with  remainder  in  fee  to  B,  and 
a  devise  over,  in  case  of  B's  death  before  A,  to  any 
children  whom  A  might  leave,  it  was  held  that,  upon 
the  death  of  B  before  A,  what  had  previously  been  an 
executory  devise  to  A's  children,  owing  to  the  gift  of 
a  fee  to  B,  became,  upon  the  removal  of  B's  estate  by 
his  death,  a  contingent  remainder.^ ^  And  where  an 
executory  devise  for  a  limited  estate  is  followed  by  an- 
other executory  devise,  which  is  to  take  effect  in  posses- 
sion upon  the  termination  of  the  previous  one,  the 
latter  devise  becomes  a  remainder  when  the  previous 
devise  takes   effect  in  possession.^^     But  a  change   of 

48.  Fearne,  Cont.  Rem.  525,  526,  v.  Stephens,  cas.  temp.  Talb.  228. 
and  Butler's  note;  1  Jarman,  Wills,  52.  Fearne,  Cont.  Rem.  503,  506, 
832;    2  Preston,  Abstracts,  155.  and    Butler's    notes;    Brownsword 

49.  Hopkins  v.  Hopkins,  cas.  v.  Edwards,  2  Ves.  Sr.  243.  "Wilkes 
temp.   Talb.   44.  v.  Lion,  2  Cow.  (N.  Y.)  390.  So  in 

50.  Doe  d.  Harris  v.  Howell,  the  case  of  a  devise  to  A  in  fee, 
10  Barn.  &  C.  191;  2  Preston,  but  if  he  dies  unmarried,  then  to 
Abstracts,  154;  1  Jarman,  Wills,  B  for  life,  and,  on  B's  death,  to  C 
834;  See  Comm.  v.  Wellford,  114  in  fee,  B  and  C  have  both  execu- 
Va.  372,  76  S.  E.  917.  tory  devises,  and,  on  A's  death  un- 

51.  Doe  d.  Harris  v.  Howell,  married,  B's  estate  becomes  an 
10  Barn.  &  C.  195.   See  Stephens  estate  in  possession,  and  C's  estate 
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circumstances  after  the  testator's  death,  while  it  may 
thus  change  an  executory  devise  into  a  remainder,  can 
never,  as  we  have  seen,  enable  a  limitation  which  once 
took  effect  as  creating  a  contingent  remainder  thereafter 
to  take  effect  as  an  executory  devise.^^ 

§  165.  Classes  of  executory  interests.  Applying 
the  considerations  above  recited,  in  connection  with  the 
general  principle  that  a  limitation  of  an  estate  of  free- 
hold to  commence  in  the  future  will  be  regarded  as 
creating  an  executory  interest  only  when  it  cannot  be 
regarded  as  creating  a  contingent  remainder,  it  follows 
that  an  executory  interest  of  a  freehold  nature  may 
exist  in  the  following  cases:  (1)  When  no  actual  estate 
is  created  by  a  previous  limitation  in  the  same  instru- 
ment, as  in  the  simple  case  of  a  gift  to  A  and  his 
heirs  from  and  after  A's  marriage.  (2)  When  an 
actual  estate  is  created  by  the  same  instrument,  liut  the 
vesting  cannot  occur  until  the  lapse  of  an  interval  after 
the  expiration  of  such  estate,  as  in  the  case  of  a  gift 
to  A  for  life  and,  one  day  after  A's  death,  to  B  and 
his  heirs.  (3)  When  an  actual  estate  is  created  by  the 
same  instrument,  and  the  vesting  must  or  may  occur 
before  the  expiration  of  such  estate,  and  an  intention 
appears  that  the  vesting  shall  operate  to  divest  such 
estate;  as  in  the  case  of  a  gift  to  A  and  his  heirs,  or 
to  A  for  life,  but  if  B  marries  then  to  B  and  his  heirs. 
(4)  When  an  estate  for  years  is  created  by  the  same 
instrument,  and  the  vesting  may  occur  before  its  ter- 
mination, but  no  intention  appears  that  the  estate  for 
years  shall  thereupon  be  divested,  as  in  the  case  of 
a  gift  to  A  for  ten  years,  and  after  that  time  to  B  and 
his  heirs  provided  B  marries.^"**  (5)  Conceding  the 
existence  of  determinable  fees,^^  when  such  a  fee  is 
created,  and  there  is  also  limited  by  the  same  instru- 

a    vested    remainder.      Gray,    Per-  162. 

petuities,  §  114,  note  2.  54.     Post  §  173,  notes  35-40. 

53.     2    Preston,    Abstracts,    172;  55.     Ante  §  90. 
1  Jarman,  Wills,  835.  Ante  §§  161, 
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ment  an  estate  to  commence  at  the  time  at  wliicli  the 
fee  is  to  determine,  as  in  the  case  of  a  gift  to  A  and 
his  heirs  so  long  as  a  certain  tree  stands,  and  when 
such  tree  falls,  then  to  B  and  his  heirs.  (6)  When  an 
estate  having  been  created  by  the  same  instrument  in 
favor  of  a  particular  person,  there  is  a  provision 
for  its  reduction  to  a  less  estate,^*'  or  its  enlargement  to 
a  greater  estate,^'^  upon  an  event  named.  In  such  a 
case  there  are  in  etfect  two  distinct  gifts  to  one  person, 
one  of  such  gifts  to  take  effect  in  a  certain  event  in 
derogation  of  the  other. 

§  166.  Limitations  over  on  death.  If  an  estate  in 
fee  simple  is  clearly  given  to  a  i)erson,  a  limitation 
over  to  another  upon  such  person's  death,  or  in  case 
of  his  death,  not  coupled  with  any  contingency  of  time 
or  otherwise,  would,  if  regarded  as  referring  to  his 
death  after  that  of  testator,  be  invalid  as  an  attempt 
to  change  the  fee  simple  into  a  life  estate.  Consequently, 
in  order  to  give  effect  to  such  a  limitation,  it-  is  ahnost 
invariably  construed  as  referring  to  a  death  before 
testator,  a  substitutionary  clause,  as  it  is  frequently 
termed,  naming  a  person  to  take  in  case  the  ])erson 
first  named  is  not  in  existence  to  take  at  the  time  when 
the  will  goes  into  effect,^**  Occasionally  such  a  limita- 
tion might  operate  to  show  that  the  first  taker  has  a 
life  estate  only,  but  it  would  not  so  operate  if  he  is 
clearly  given  an  estate  in  fee  simple.^^ 

When  a  devise  over  upon  the  death  of  a  prior 
devisee  in  fee  simple  couples  with  death  other  circum- 

56.  Wright  v.  Wright,  1  Yes.  100  Kan.  55G,  164  Pac.  1100; 
Sen.  409,  2  Preston,  Abstracts.  140;  Stimpson  v.  Murch,  197  Mass.  aSl, 
Hinkle  v.  Hinkle,  1C8  Ky.  286,  181  83  N.  E.  1107;  Register  v.  Elder. 
S.  W.  1116.  231  Mo.  321,  132  S.  W.  G99;  Feltou 

57.  Winter  v.  Second  Pres-  v.  Billups,  21  N.  C.  584;  Money  v. 
byterian  Church,  248  lU.  368,  94  Evans,  41  N.  C.  363;  Smith  v. 
N.  E.  35;  Doe  v.  Kinney,  3  lud.  50;  Coffnian,  224  Pa.  411,  73  Atl.  457. 
Nickerson  v.  Hoover,  —  Ind.  App.  58.     Ante  §  32,  note  38. 

—-,  115  N.  E.  588;  Strom  v.  Wood,  59.     Ante  §  32,  note  37. 
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stances  which  may  or  may  not  occur,  as  for  instance 
when  it  is  upon  death  under  age,  or  death  without  chil- 
dren or  issue,  the  devise  over  is  regarded,  in  some 
jurisdictions,  like  a  devise  over  simply  upon  death,  as 
referring  prima  facie  to  death  in  the  testator's  life- 
time.^^  In  other  jurisdictions,  including  England,  a 
different  view  is  asserted,  that  the  devise  over  upon 
death  under  contingent  circumstances  is  presumed  to 
refer  to  death  after  as  well  as  before  testator's  death.^^ 
But  in  any  jurisdiction,  it  seems,  if  there  is  a  particu- 
lar   estate    created,^^    q^    ^    trust    for    a    limited    per- 


60.  Lawlor  v.  Holohan,  70 
Conn.  87;  Kohtz  v.  Eldred,  208  111. 
60,  69  N.  E.  900;  Morgan  v.  Rob- 
bins,  152  Ind.  362,  53  N.  E.  283; 
Nickerson  v.  Hoover, — Ind.  App — , 

115  N.  E.  588;   Collins  v.  Collins, 

116  Iowa  705;  Vanderzle  v.  Slin- 
gerland,  103  N.  Y.  47,  57  Am.  Rep. 
701,  8  N.  E.  247;  In  re  Cramer,  170 
N.  Y.  271,  63  N.  E.  279;  Richards 
V.  Bentz,  212  Pa.  93,  61  Atl.  613; 
Neubert  v.  Colwell,  219  Pa.  248,  68 
Atl.  673;  In  re  Johnson,  23  R.  I.  H, 
49  Atl.  695;  Frank  v.  Frank, 
(Tenn.)  Ill  S.  W.  1119;  Scruggs 
V.  Mayberry,  135  Tenn.  586,  188 
S.  W.  207;  Peyton  v.  Perkinson, 
98  Va.  215,  35  S.  E.  450,  (semhle) ; 
Louvass  V.  Olson,  92  Wis.  616,  67 
N.  W.  605;  In  re  Owens'  Will,  164 
Wis.  260,  159  N.  W.  906.  And  see 
cases  cited  ante,  §  26,  note  1- 

61.  Omalioney  v.  Burdett,  L.  R. 
7  H.  L.  388;  Cowan  v.  Allen,  26 
Can.  Sup.  292;  Britton  v.  TTiorn- 
ton,  112  U.  S.  526,  28  L.  Ed.  816; 
Wilson  V.  Linder,  18  Idaho,  438, 
110  Pac.  274;  Fifer  v.  Allen,  228 
111.  507,  81  N.  E.  1105;  Welch  v. 
Crowe,  278  111.  244,  115  N.  E.  859; 
Guilford  v.  Gardner,  180  Iowa  1210, 
162  N.  W.  261;   Bradshaw  v.  Wil- 


liams, 140  Ky.  160,  130  S.  W.  985; 
Wilson  V.  Wilson,  151  Ky.  635,  152 
S.  W.  770;  Rogers  v.  Bailey,  78 
N.  J.  Eq.  589,  81  Atl.  1134,  aff'g  76 
N.  J.  Eq.  29,  73  Atl.  243;  Buchanan 
V.  Buchanan,  99  N.  C.  308,  5  S.  E 
430;  Williams  v.  Lewis,  100  N.  C 
142,  6  Am.  St.  Rep.  574,  5  S.  E 
435;  Perrett  v.  Bird,  152  N.  C.  220 
67  S.  E.  507;  St.  Paul's  Sani 
tarium  v.  Freeman,  102  Tex.  376, 
117  S.  W.  425.  And  see  cases  cited 
in  reference  to  the  creation  of  an 
estate  in  fee  tail  by  a  limitation 
over  on  death  without  issue,  ante 
§  26,  note  90. 

62.  Harrington  v.  Cooper,  126 
Ark.  53,  189  S.  W.  667;  Hollister 
V.  Butterworth,  71  Conn.  57,  40  Atl. 
1044;  Sumpter  v.  Carter,  115  Ga. 
893,  69  L.  R.  A.  274,  42  S.  E.  324; 
Violet  V.  Purdy,  151  Ky.  307,  151 
S.  W.  920,  (life  estate  reserved); 
Baker  v.  Thomas,  172  Ky.  334,  189 
S.  W.  215;  Wilson  v.  Bull,  97  Md. 
128,  54  Atl.  629;  Engel  v.  State,  65 
Md.  539,  5  Atl.  249;  Sims  v.  Conger, 
39  Miss.  235;  Patterson  v.  Madden, 
54  N.  J.  Eq.  714,  36  Atl.  273;  In  re 
Fai-mers'  Loan  &  Trust  Co.,  189 
N.  Y.  202,  82  N.  E.  181;  Price  v. 
Johnson,   90   N.   0.   592.   And   see 
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iod,^^  the  courts  tend  to  construe  the  reference  to  death 
as  to  a  death  before  the  end  of  such  particular  estate  or 
trust.  And  whatever  general  rule  of  construction  may  be 
adopted  in  this  regard,  it  readily  yields  to  any  indica- 
tion in  the  instrument  of  a  contrary  intention.''* 

The  question  whetlier  a  limitation  over  upon  tlie 
death  of  one,  given  a  fee  simple,  without  having  dis- 
posed of  the  land,  or  without  having  disposed  of  it 
by  conveyance  inter  vivos,  or  by  will,  as  the  case 
may  be,  is  invalid  as  depriving  the  fee  simple  es- 
tate of  one  of  its  essential  characteristics,  has  been  but 
seldom  a  subject  of  discussion  in  this  country,  for  the 
reason  that  here  the  courts  have,  as  is  subsequently 
explained,^^  ordinarily  regarded  the  mention  of^  such 
contingency  as  involving  a  power  to  destroy  the  limita- 
tion over,  rendering  such  limitation  void.  In  England 
the  tendency  appears  to  be  to  regard  such  a  limitation 
over  as  invalid  for  the  reason  that  it  in  effect  deprives 
the  owner  of  the  fee  simple  estate  of  the  privilege  of 
having  the  property  descend  to  his  heirs  on  his  death 
intestate,  or  of  the  privilege  of  disposing  of  tlie  land 
either  by  conveyance  inter  vivos,  or  by  will,  one  or 
both.«« 

On    death    without    issue.      In    jurisdictions 

where  estates  tail  are  still  recognized,  on  a  devise  to 
A  and  his  heirs,  with  a  devise  over  to  B  upon  the  in- 
definite failure  of  A's  issue,  A  takes,  unless  the  devise 
over  is  substitutionary  merelyj^"^  an  estate  tail,  and  the 

Walton  V.  Bohannon,  150  Ky.  486,  170    N.    Y.    271,    6a    N.    E.    279; 

150     S.     W.     648;     Murcliison     v.  Burdge  v.  WaUing,   45   N.   J.   Eq. 

Whitted,  87  N.  C.  465.  10,  16  Atl.  51;  Chandler  v.  Woelp- 

63.  Gormley  v.  Overstreet,  155  per,  126  Pa.  562,  17  Atl.  870;  Fisher 
Ky.  820,  160  S.  W.  483;  Gerting  v.  Eggert  (N.  J.  Ch.)  64  Atl.  957; 
V.  Wells,  100  Md.  93,  59  Atl.  177;  Koon  v.  Friz,  128  Wis.  428,  107 
Colby  v.Doty,  158  N.  Y.  323,  53  N.  N.  W.  659. 

E.  35.  C5.     Post  §  107. 

64.  Wilson  v.  Wilson,  151  Ky.  66.  Post  §  167,  notes  98,  et  scq. 
635,  152  S.  W.  770;  In  re  Cramer  67.     Ante,  this  section,  note  60. 
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devise  to  B  takes  effect  as  creating  a  remainder.'*  In 
states  where  estates  tail  no  longer  exist,  the  limitation 
over  to  B  on  an  indefinite  failure  of  issue  in  A  cannot 
take  effect  as  creating  a  remainder,  and  consequently 
is  to  be  regarded  as  an  executory  devise,  which,  as  we 
shall  presently  see,  is  void  under  the  Rule  against  Per- 
})etuities.^''  In  the  case  of  a  devise  to  A,  with  a 
devise  over  to  B  on  the  failure  of  issue  of  A,  if  a  failure 
of  issue  at  the  time  pf  A's  death,  or  other  definite  time, 
and  not  an  indefinite  failure,  is  intended,  then  there  is 
a  valid  executory  devise,  taking  effect  in  derogation  of 
A's  estate  on  his  death  without  issue.'^o 

§  167.  Power  of  destruction  in  first  taker — Re- 
pugnancy. An  executory  limitation  cannot,  except  in 
one  case,  be  affected  by  the  act  of  a  tenant  of  an  estate 
previously  created  by  the  same  instrument,  so  as  to 
prevent  the  limitation  from  creating  an  estate  on  the 
satisfaction  of  the  condition  precedent  or  the  ascertain- 
ment of  the  persons  to  take,'^  the  rule  thus  differing 
from  that  which   applies   to   a   common-law  contingent 

68.  Chesebro  v.  Palmer,  68  Ala.  682  15  So.  644;  Myar  v.  Snow, 
Conn.  207,  36  Atl.  42;  Perry  v.  49  Ark.  12.5.  4  S.  W.  381;  Lawlor  v. 
Bulkley,  82  Conn.  158,  72  Atl.  1014;  Holohan,  70  Conn.  84,  38  Atl.  903; 
Caulk  V.  Caulk,  3  Penn.  (Del.)  Summers  v.  Smith,  127  111.  645, 
528;  Hertz  v.  Abrahams,  110  Ga.  21  N.  E.  191;  Moore  v.  Gary,  149 
707,  50  L.  R.  A.  361,  36  S.  E.  409;  Ind.  51,  48  N.  E.  630;  Weybright 
Gllkie  V.  Marsh,  186  Mass.  336,  71  v.  Powell,  86  Md.  573,  39  Atl.  421; 
N.  E.  703;  Chelwood  v.  Winston,  Dorr  v.  Johnson,  170  Mass.  540, 
40  N.  J.  L.  337;  Graham  v.  Abbott,  49  N.  E.  919;  Mullreed  v.  Clark, 
208  Pa.  68,  57  Atl.  178;  Arnold  110  Mich.  229,  68  N.  W.  138,  989; 
V.  Muhlenberg  College,  227  Pa.  321  Miller's  Estate,  145  Pa.  St.  561, 
76  Atl.  30;  Holden  v.  WeUs,  18  R.  22  Atl.  1044;  Randall  v.  Josselyn, 
I.  802,  31  Atl.  265.  And  cases  cited  59  Vt.  554,  10  Atl.  577. 

ante  §  26,  note  90.  71.        Challis,    Real    Prop.    179; 

69.  Post  §  185.  Pells  v.  Brown,  Cro.  Jac.  590;  In  re 

70.  1  Jarman,  WiUs,  824;  Barber's  Settled  Estates,  18  Ch. 
UnderhiU,  WiUs,  §  846;  Pells  v.  Div.  624;  Smith  v.  Hunter,  23  Ind. 
Brown,  Cro.  Jac.  590;  Britton  v.  580;  Hilleary  v.  Hilleary's  Lessee, 
Thornton,  112  U.  S.  526,  28  L.  Ed.  26  Md.  274;  Parker  v.  I'arker,  5 
816;   Newsome  v.  Holesapple,  101 
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remainder.'^2  j^  the  casp,  however,  of  a  limitation  in 
derogation  of  an  estate  tail,  the  power  of  the  tenant  in 
tail  to  turn  his  estate  into  a  fee  simple  by  suffering  a 
common  recovery,  or,  under  modern  statutes,  by  a  deed 
in  fee  simple,  enables  liim  to  destroy  all  subsequent 
limitations.*^"^ 

Tn  two  early  cases  in  this  country  the  doctrine  was 
enunciated  that  where  one  is  given  an  absolute  interest, 
a  fee  simple  estate,  with  a  power  to  convey  the  land  in 
fee  simple,  a  limitation  over  in  defeasance  of  the  fee 
simple  estate  previously  given,  is  invalid.  In  one  of 
these  cases,'-*  the  limitation  over  was  regarded  as  in- 
valid because  "inconsistent  with  the  al)Solute  projierty 
supposed  in  the  first  devisee,"  while  in  the  other,' =*  the 
invalidity  of  the  limitation  over  was  based  on  the 
ground  that  "a  valid  executory  devise  of  real  or  per- 
sonal estate  cannot  be  defeated  at  the  will  and  pleasure 
of  the  first  taker,"  and  the  gift  of  the  power  of  dis- 
position enables  this  to  be  done.  The  doctrine  of  these 
cases,  that  an  executory  limitation  is  invalid  if  there 
is  a  power  of  disposition  in  the  first  taker,  was  strongly 
approved  by  Chancellor  Kent  in  a  somewhat  later 
decision,'^  and  is  stated  by  him  as  settled  law  in  his 
commentaries,"  citing,  however,  only  the  three  cases 
above  referred  to,  in  the  decision  of  two  of  which  he 
participated,  and  also  an  English  case,^'*  on  which  these 

Mete.  (Mass.)  134;  Wilkes  v.  Lion,  (N.  Y.)   19. 

2    Cow.    (N.   Y.)    390;    Bouknight  70.     Jackson  v.  Robins.  16  Johns. 

V.   Brown,  16   S.   C.    170;    Randall  (N.  Y.)   537. 

V.  Josselyn  59  Vt.  557,  10  Atl.  577.  77.     4  Kent's  Comm.  270. 

72.  Ante  §  140.  78.     Attorney  Gen.  v.  Hall,  Fitz. 

73.  Fearne,  Cont.  Rem.  424;  2  314,  W.  Kel.  13.  This  case  decided 
Preston,  Abstracts,  121;  Taylor  v.  merely  that  a  common  recovery 
Taylor,  63  Pa.  St.  481;  Gray,  will  bar  a  contingent  remainder 
Restraints  on  Alienation,  §  77  As  limited  on  an  estate  tail,  and  that 
to  the  effect  of  this  rule  upon  the  an  executory  limitation  of  chattels 
application  of  the  rule  against  per-  personal  is  not  good  where  the 
petuities,  see  post  §  184  note  38.  first  taker  has  an  absolute  property 

74.  Ide  V.  Ide,  5  Mass.  500.  therein,  as  distinct  from  a  gift  of 

75.  Jackson   v.   Bull,    10   Johns.  the  mere  right  of  use.     See  article 
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various  decisions  purport  to  rest,  but  which  in  no  way 
sustains  them.  It  is  to  be  observed  that  the  two  cases 
first  above  referred  to  are  not  entirely  in  harmony  as 
to  the  ground  upon  which  the  executory  limitation  is 
to  be  regarded  as  invalid,  one  basing  it  upon  the  re- 
pugnancy between  such  limitation  and  the  absolute  es- 
tate previously  given,  and  the  other  upon  the  ability  of 
the  first  taker  to  defeat  the  executory  limitation,  an 
ability  said  to  be  inconsistent  with  the  validity  of  such 
limitation.  The  latter  ground  of  invalidity  appears  to 
have  been  originally  favored  by  the  learned  jurist  above 
named,'^^  but  he  later  says  that  the  limitation  is  invalid 
because  ''inconsistent  with  the  absolute  estate,  or  power 
of  disposition  expressly  given,  or  necessarily  implied 
by  the  will,"^^  thus  giving  in  terms  two  alternative 
grounds  of  invalidity,  inconsistency  with  the  estate 
previously  given  and  inconsistency  with  the  power  pre- 
viously given.  In  spite,  however,  of  this  ambiguity  in 
the  earlier  announcements  thereof,  and  the  unsatisfactory 
character  of  the  reasons  judicially  advanced  in  its  sup- 
port,^^  the  general  doctrine  that,  if  land  is  given  to 
one  and  his  heirs,  and  he  is  also  expressly  given  power 
to  dispose  of  the  land  in  fee  simple,  a  subsequent  limita- 
tion over  in  favor  of  another  is  invalid,  has  been  gen- 
erally adopted  in  this  country.^^    It  has  been  frequently 

by  Edward  Brooks,  Jr.  Esq.  32  Am.  82.     Howard   v.    Carusi,    109    U. 

Law    Reg.     (N.    S.)     1035;     Gray,  S.    725,   27   L.   Ed.    1089;    Park   v. 

Restraints  on  Alienation,   §   68.  Powledge,  —  Ala.  — ,  73  So.  483; 

79.  In  Jackson  v.  Robins,  16  Wilson  v.  Wilson,  261  111.  174,  103 
Johns  (N.  Y.)  537.  N.  E.   743;    Law  v.   Douglass,  107 

80.  4  Kent's  Comm.  270.  Iowa,  606,  78  N.  W.  212;  Easton  v. 

81.  For  criticisms  of  the  doc-  Miller  (Ky.)  128  S.  W.  1091  ;/n 
trine,  see  Gray,  Restraints  on  Alien-  re  Banks,  Will,  87  Md.  425,  435, 
ation,  §§  66-74g;  Article  by  Edward  438;    Foster   v.    Smith,    156    Mass. 

Brooks,    Esq.,    32    Am.    Law    Reg.  379,  31  N.  E.  291;  Galligan  v.  Mc- 

N.    S.    1035;    Editorial    notes,    16  Donald,   200   Mass.   299,   86   N.   E. 

Harv.  Law  Rev.  458;    8  Columbia  304;    Hoxsey  v.  Hoxsey,  37  N.   J. 

Law  Rev.  at  p.   397,  17   Id.  at  p.  Eq.    21;    Van   Home  v.   Campbell, 

625;  Gibson  V.  Gibson,  239  Mo.  490,  100  N.  Y.  287,  53  Am.  Rep.  166,  3 

144  S.  W.  770.  N.  E.  316;    Fisher  v.  Wister,  154 
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applied  in  cases  in  which  there  was  a  limitation  over 
in  case  the  first  taker  failed  to  dispose  of  the  land  by 
deed  or  by  will,  this  being  regarded  as  giving  a  power 
to  dispose  of  it  in  either  of  such  ways.^^  It  has  also, 
on  a  like  theory,  been  applied  in  the  case  of  a  limitation 
over  in  case  the  first  taker  fails  to  dispose  of  the  land 
in  his  lifetime,  or  which  is  in  effect  the  same,  a  limita- 
tion over  of  what  remains  to  the  first  taker  at  the 
time  of  his  death,  as  not  having  then  been  disposed  of 
by  him.^^  And  it  has,  in  at  least  one  case,  been  ap- 
plied when  the  gift  over  was  on  condition  that  the 
first  taker  did  not  dispose  of  his  property  by  will.^'^ 

That  the  doctrine  referred  to  is  not  based  on  any  con- 
siderations of  public  policy,  appears  from  the  fact  that 


Pa.  St.  65,  25  Atl.  1009;  Behrens 
V.  Baumann,  66  W.  Va.  56,  66  S. 
E.  5;  Hunter  v.  Hicks  100  Va.  615, 
64  S.  E.  988. 

This  doctrine  appears  not 
to  have  been  applied  when 
the  power  was  qualified  or 
limited  in  character.  Healy  v. 
Eastlake,  152  111.  424,  39  N.  E.  360; 
Defrees  v.  Brydon,  275  111.  530,  114 
N.  E.  336;  Stuart  v.  Walker,  72 
Me.  145,  39  Am.  Rep.  311;  Eaton  v. 
Straw,  18  N.  H.  320;  Terry  v. 
Wiggins,  47  N.  Y.  512;  Smith  v. 
Van  Ostrand,  64  N.  Y.  278;  Hall 
V.  Robinson,  3  Jones  Eq.  (56  N.  C) 
348. 

83.  Howard  v.  Carusi,  109  U. 
S.  725,  27  L.  Ed.  1089;  Mulvane  v. 
Rude,  146  Ind.  476,  45  N.  E.  659; 
Wolfer  V.  Hemmer,  144  111.  554,  33 
N.  E.  751;  Williams  v.  Elliott,  246 
111.  548,  138  Am.  St.  Rep.  254,  92 
N.  E.  9G0;  McNutt  v.  McComb,  61 
Kan.  25,  58  Pac.  965;  Combs  v. 
Combs,  67  Md.  11,  1  Am.  St.  Rep. 
359,  8  Atl.  757;  Foster  v.  Smith, 
•  156  Mass.  379,  31  N.  E.  291. 


84.  Gray,  Restraints  on  Aliena- 
tion, §  56a;  Williams  v.  Green,  246 
111.  548,  92  N.  E.  960;  Outland  v. 
Bowen,  115  Ind.  150,  7  Am.  St. 
Rep.,  420,  17  N.  E.  281;  Bills  v. 
Bills,  80  Iowa,  269,  8  L.  R.  A.  696, 
20  Am.  St.  Rep.  418,  45  N.  W.  748; 
Becker  v.  Roth,  132  Ky.  429,  115  S. 
W.  761;  Easton  v.  Miller  (Ky.)  128 
S.  W.  1091;  Morill  v.  Morill,  116  Me. 
154,  100  Atl.  756;  Joslin  v. 
Rhoades,  150  Mass.  301,  23  N.  E. 
42;  Bennett  v.  Ass'n,  to  Provide 
and  Maintain  a  Home  for  the 
Friendless,  79  N.  J.  Eq.  76,  81 
Atl.  1098;  Van  Home  v.  Camp 
bell,  100  N.  Y.  287,  53  Am.  Rep 
166,  3  N.  E.  316;  Newland  v.  New 
land,  46  N.  C.  463;  Karker's  Ap 
peal,  60  Pa.  St.  141;  Hall  v.  Pal 
mer,  87  Va.  354,  24  Am.  St.  Rep 
653,  11  L.  R.  A.  610;  Rolley  v.  Rol 
ley,  109  Va.  449,  63  S-  E.  988,  21  L 
R.  A.  N.  S.  64. 

85.  Fisher  v.  W^ister,  154  Pa.  St 
65,  25  Atl.  1009;  Crutchfield  v 
Greer,  113  Va.  232,  74  S.  E.  166 
{semble). 
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the  same  results  as  those  excluded  by  its  application  can 
usually  he  ohtaiiied  hy  givinp^  a  particular  estate  to  the 
first  taker,  with  a  power  to  dispose  of  the  fee,  and  a  re- 
mainder to  the  second  taker,  which  remainder  is  subject 
to  be  defeated  by  the  exercise  of  the  power.^^  In  other 
words,  when  there  is  a  gift  to  A  for  life,  with  or  without 
a  special  limitation,  and  a  power  in  A  to  dispose  of 
the  fee  by  deed  or  by  will,  a  remainder  on  the  life  estate 
may  be  given  to  B,  though  this  is  liable  to  be  de- 
feated by  an  exercise  of  the  power,  and  though  this  may 
be,  for  most  purposes,  the  same  in  effect  as  a  limitation 
over  to  B,  which  is  to  take  effect  in  derogation  of  a 
gift  in  fee  simple  to  A,  but  which  A  may  defeat  by 
an  alienation  of  the  fee. 

It  is  to  be  observed  that  in  the  cases  in  which  the 
doctrine  referred  to  has  been  applied,  the  limitation 
over  has  been  almost  invariably  a  Imitation  over 
on  the  death'  of  the  first  taker,  with  or  without  the 
mention  of  any  other  contingency.  When  the  limitation 
is  to  take  effect  upon  the  death  of  the  first  taker,  and 
no  other  contingency  is  mentioned  in  the  limitation,  the 
devise  over  is  simply  a  direction  that  the  property, 
which  has  been  given  to  the  first  taker  in  fee  simple, 
shall  pass  to  a  particular  person  upon  his  death,  a 
direction  which  obviously  cannot  affect  the  devolution  of 
the  estate  in  fee  simple.  Such  a  limitation  over  on  the 
death  of  A,  without  the  mention  of  any  other  con- 
But  that  a  limitation  over  on  Conn.  557;  Mulvane  v.  Rude.  146 
death  intestate  without  leaving  Ind.  476,  45  N.  E.  659;  Steiff  v.  Sei- 
issue  is  valid,  see  Freedman  v.  bert,  128  Iowa,  746,  6  L.  R.  A.  (N. 
Steiner,  107  111.  125;  Randolph  S.)  1186,  105  N.  W.  328;  Angel  v. 
V.  Wright  81  Va.  608.  Wood,  153  Ky.  W5,  154  S.  W.  1103; 

TTiat  a  devise  over  on  death  Hall  v.  Otis,  71  Me.  326;  Kent  v. 
without  having  disposed  of  the  Morrison,  153  Mass.  137,  10  L.  R. 
property  by  deed  or  will,  is  inval-  A.  756,  25  Am.  St.  Rep.  616,  26  N. 
Id,  see  Middleton  v.  Budding,  B.  427;  Armor  v.  Frey,  226  Mo. 
(Mo.)   183  S.  W.  443.  646,   126    S.    W.    483;    Burleigh    v. 

86.     Gray,  Restraints  on  Aliena-      Clouigh,  52  N.  H.  267. 
tion,  §§  74d,  74e;  State  v.  Smith  52 
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(iiii::('iiey,  iiii,i;lii  in  wojiio  cases  be  ei'l'ective  to  show  that 
A  is  given  merely  a  life  estato,^^-^^  but  it  could  not  well 
liave  any  other  effect,  and  for  the  puri)ose  of  our  present 
discussion  it  is  assumed  that  it  does  not  have  even 
this  effect,  that  is,  that  A  has  a  fee  simple,  and  not  a 
life  estate.  Ap])lyin,i;-  this  view,  it  would  follow  that,  in 
the  case  of  a  gift  to  A  and  his  heirs,  a  limitation  over 
on  A's  death,  of  the  same  land,  or  of  what  remains 
thereof,  is  invalid  by  reason  of  its  repugnancy  to  the 
estate  previously  given,  without  reference  to  whether  A 
has  or  has  not  a  power  of  disposition  by  the  exercise 
of  which  the  limitation  may  be  defeated.'^'-'  There  are 
some  cases  which  appear  to  indicate  such  a  view  with 
more  or  less  clearness,^'^  while  in  others,^ ^  though  the 
limitation  over  is  regarded  as  invalid  by  reason  of 
repugnancy  to  the  estate  previously  given,  it  appears 
to  be  assumed  that,  in  some  way  not  clearly  explained, 
the  gift  of  a  power  of  disposition  to  A  in  the  case  sup- 
posed alters  the  character  of  his  estate,  so  as  to  give 
rise  to  this  repugnancy.  The  idea,  occasionally  indicated, 
that  if  the  estate  first  created  is  subject  to  a  limitation 
over,  which  cannot  be  defeated,   the  first  taker  has   a 

87-88.  Ante  §  32,  note  36.  (i4  S.  E.  761;   Bowlby  v.  Thunder, 

89.  Ante  §  32,  note  37.  105  Pa.  173;   Johnson  v.  Johnson. 

90.  Lambe  v.  Drayton,  182  111.       48  S.  C.  408,  26  S.  E.  722. 

110,  55  N.  E.  189;  Meyer  v.  Weiler,  91.     Ide    v.    Ide,    5    Mass.    500; 

121  Iowa,  151;  Becker  v.  Roth,  132  Law   v.    Douglass,    107    Iowa,    606. 

Ky.    429;    Snodgrass   v.    Branden-  78  N.  W.  212;   Wilson  v.  Turner, 

burg,  164  Ind.  59,  71  N.  E.  137,  72  164  111.  398,  45  N.  E.  820;  Loosing 

N.    E.    1030;    Bradley   v.    Warren,  v.    Loosing,   85   Neb.   66,   25  L.   R. 

104  Me.  423,  72  Atl.  173;  Foster  v.  A-    (N.    S.)    920,    122    N.    W.    707; 

Smith,  156  Mass.  379,  31  N.  E.  291;  Roth   v.    Rauschenbusch,    173    Mo 

Merrill  v.  Webster,  187  Mass.  562,  582,  61  L.  R.  A.  455,  73  S.  W.  664: 

73  N.  E.  672;  Bassett  V.  Nickerson,  McNutt   v.    McComb,   61    Kan.    25. 

184  Mass.  169,  68  N.  E.  25;  Moran  58  Pac.  965;  Fisher  v.  Wister,  154 

V.  Moran,  143  Mich.  322,  5  L.  R.  A.  Pa.  65,  25  Atl.  1009;  RoUey  v.  Rol 

(N.  S.)   323,  114  Am.  St.  Rep.  648,  ley's  Ex'x.  109  Va.  449.  21  L.  R.  A 

106  N.  W.  206;   CampbeU  v.  Beau-  (N.  S.)    64,  63  S.  E.  988;   Stowell 

mont,    91    N.    Y.    464;    Tuerk    v.  v.   Hastings,   59   Vt.   494,   59   Am 

Schueler,  71  N.  J.  L.  331,  60  Atl.  Rep.  748.  8  Atl.  738. 
357:   Foster  v.  Lee  150  N.  C.  688, 
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qualified  or  determinable  fee,  while  if  he  has  a  power  of 
disposition  by  which  the  limitation  over  can  be  defeated 
he  has  a  fee  simple,  and  that  a  limitation  over  on  a 
fee  simple  is  invalid,  is,  it  is  conceived,  absolutely  er- 
roneous. What  would  otherwise  be  a  fee  simple  estate 
is  not  a  qualified  or  determinable  fee  merely  because 
there  is  a  limitation  over,^^  and  even  were  it  otherwise 
a  qualified  or  determinable  fee  by  reason  of  the  limita- 
tion over,  it  would  not,  it  is  conceived,  be  an  estate  in 
fee  simple  merely  because  the  donee  thereof  is  given 
a  power  to  dispose  of  the  land  in  fee  simple. 

In  so  far  as  the  limitation  over  on  the  death  of  the 
first  taker,  without  mention  of  any  other  contingency, 
may  be  regarded  as  invalid  on  the  ground  favored  by 
Chancellor  Kent,  that  a  power  of  disposition  given  to 
the  first  taker,  by  the  exercise  of  which  the  limitation 
over  may  be  defeated,  is  so  inconsistent  with  such  a 
limitation  as  to  render  it  invalid,  it  may  be  remarked 
that  the  general  rule  that  an  executory  limitation  can- 
not be  defeated  by  the  act  of  the  tenant  of  an  estate 
previously  created  by  the  same  instrument,^^  refers  to 
an  act  by  him  based  on  his  ownership  of  such  estate.  It 
no  more  means  that  the  gift  to  him  of  a  power  by 
which  he  can  destroy  the  limitation  invalidates  the  limi- 
tation than  would  the  statement  that  a  particular  tenant 
cannot  destroy  a  vested  remainder  mean  that  the 
remainder  is  invalid  if  the  particular  tenant  is  given 
a  power  by  the  exercise  of  which  he  can  destroy  the 
remainder. 

While  there  is  a  necessary  repugnancy  between  the 
gift  of  a  fee  simple  estate  to  one  and  a  limitation  over 
upon  his  death  in  favor  of  another,  without  mention  of 
any  other  contingency,  there  is  no  such  repugnancy  when 
another  contingency  is  mentioned.  That  is,  a  limitation 
over  in  defeasance  of  a  fee  simple  upon  the  first  taker's 
death  under  some  particular  state  of  facts,  as  for  in- 
stance his  death  leaving  no  issue  or  children  then  living, 

92.    Ante  §  163(b),  notes  35-40.  93.     Ante,  this  section,  note  71. 
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is  ordinarily  perfectly  valid.  Although  it  may  operate 
to  divest  the  fee  simple  upon  his  death  it  is  not  repug- 
nant to  such  estate.  Such  being  the  case,  it  is  somewhat 
difficult  to  see  how  any  repugnancy  can  be  created  in 
such  case  by  the  fact  that  the  first  taker  is  given  a 
power  of  disposition.  He  still  has  a  fee  simple  estate, 
the  same  estate  which  he  would  have  had  without  the 
power.  Nevertheless,  there  are  a  number  of  decisions 
to  the  effect  that  a  limitation  over,  upon  the  death  of 
first  taker  without  leaving  children  or  issue,  of  such 
part  of  the  property  as  he  has  not  disposed  of  during 
his  life,  is  invalid,^*  and  at  least  some  of  these  are 
based  on  the  theory  that  there  is  in  such  case  a  power 
of  disposition  with  which  the  limitation  over  is  in  some 
way  inconsistent,  without  any  explanation  of  wherein 
the  inconsistency  lies.  In  so  far  as  the  gift  of  the 
power  is  inferred  from  a  limitation  over  of  what  has 
not  been  disposed  of  by  the  tenant  during  his  life,_  it 
appears  particularly  singular  that  while  a  limitation 
over  on  death  without  leaving  issue  is  valid,  if  in  terms 
applicable  to  all  the  property,  such  a  limitation  is  in- 
valid if  applicable  only  to  property  which  has  not  been 
disposed  of  previous  to  death.^^ 

Occasionally,  after  a  gift  in  fee  simple  to  testator'-? 
widow,  a  limitation  over  is  in  terms  to  take  effect  upon 
her  manlage,  as  well  as  upon  her  death,  and  the  ques- 
tion may  arise  whether  the  fact  that  there  is  a  power  of 
disposition  expressly  given  to  her,  or  that  the  limitation 
over  is  in  terms  of  what  she  has  not  disposed  of,  affects 

94.     Park    v.     Powledge    (Ala.)  Kent,  6  N.  J.  Eq.  559,  21  N.  J.  L. 

73  So.  483;   ChanneU  v.  Aldinger,  509;    Kent  v.  Armstrong.  6   N.   J. 

121  Iowa,  297,  96  N.  W.  781;   Tar-  Eq.  637;  Fisher  v.  Wister,  154  Pa. 

ben  V.   Smith,  125  Iowa,  388,  101  65,  25  Atl.  1009;  Hoxie  v.  Chamber- 

N.  W.   118;    Cralle  v.  Jackson,  26  lain,  228  Pa.  31,  76  Atl.  423;   Wil- 

Ky.    L.    Rep.    417,    81    S.    W.    669;  moth  v.  Wilmoth,  34  W.  Va.  426, 

Ide  V.  Ide,  5  Mass.  499;   Spence  v.  12  S.  E.  731. 

Scovil,  70  Neb.  87,  96  N.  W.  1016;  95.        See    Gray,    Restraints    on 

Jackson  v.  Bull,  10  Johns.  (N.  Y.)  Alienation,  §  5Cc. 
19,    98   N.   W.    843;    Armstrong  v. 
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the  validity  of  ibe  limitation  over  upon  marriage.  There 
are  occasional  decisions  to  the  effect  that  the  limitation 
over  is  in  such  case  invalid,*^^  but,  as  in  the  case  of  a 
limitation  over  on  death  without  issue,  with  a  power 
of  disposition  in  the  first  taker,  the  soundness  of  such 
a  view  would  seem  to  be  open  to  question. 

In  England  it  appears  to  be  settled  that,  after  a 
gift  in  fee  simple,  a  limitation  over  upon  the  death  in- 
testate of  the  first  taker  is  invalid,  not  upon  the  theory 
that  a  power  to  devise  is  thereby^  created,  with  a 
resulting  repugnancy  of  the  limitation  over,  but  ratlier 
upon  the  theory,  apparently,  that  to  give  effect  to  the 
limitation  in  such  case  would  deprive  the  estate  in 
fee  simple  of  its  quality  of  heritability.^^  And  likewise 
it  has  been  there  decided  that  a  limitation  over  upon  the 
first  taker's  death  intestate  and  without  issue  or  chil- 
dren is  invalid.^^  Moreover,  after  a  gift  in  fee  simple, 
a  limitation  over  conditioned  that  the  first  taker  does 
not  dispose  of  the  loroperty  in  his  life  time  has  in 
England  been  regarded  as  invalid  as  depriving  him  cf 
the  right  of  alienation  by  will,'^'*  and  a  like  view  ha« 
apparently  been   adopted   in   one   state.^      A   limitation 

96.  Becker  v.  Roth,  132  Ky.  98.  In  re  Dixon  (1903)  2  Ch. 
429,  115  S.  W.  761;  Little  v.  Giles,  458.  In  re  Crutchley  (1912)  2  Ch. 
25  Neb.  313,  41  N.  W.  186.  335. 

97.  Holmes  v.  Godson,  8  De  G.,  99.  2  Jarman,  Wills,  (5th  ed.) 
M.  &  G.  152;  Barton  v.  Barton,  3  856.  Theobald,  Wills,  16th  ed.; 
Kay  &  J.,  512;  Wilcocks  Settle-  15  Halsbury's  Laws  of  England, 
ment,  1  Ch.  D.  229;  In  re  Han-  423.  It  has  lately  been  there  held, 
bury  (1904)  1  ch.  415.  But  a  de-  however,  that  the  limitation  over 
vise  over  on  the  death  of  the  first  is  valid  and  effective  if,  owing  to 
taker  in  case  he  fails  to  devise  to  the  death  of  the  person  first  named 
one  of  a  class  of  persons  named  during  testator's  life,  the  prior 
has  been  regarded  as  valid.  Com-  limitation  never  takes  effect.  In 
iskey  v.  Bowring  Hanbury  (1905)  re  Dunstan,  Dunstan  v.  Dunstan 
App.  Cas.  84.  This  latter  decision  (1918)  2  Ch.  304,  discussed  in 
is  criticized  by  Mr.  Edward  Jenks  editorial  note,  17  Mich.  Law  Rev. 
in  an  article  in  33  Law  Quart.  Rev.  434.  See  also  Gray,  Restraints  on 
at    p.    12,    and    supported    by    Mr.  Alienation,  §  64  note. 

Charles  Sweet,  in  3a  Id.  at  pp.  253,  1.     Rea    v.    Bell,    147    Pa.    118. 

361.  In  New  Jersey  a  limitation  over 
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of  the  latter  character  might  also  perhaps  be  regarded 
as  invalid  as  depriving  the  first  taker  of  the  rlgl.t  to 
enjoy  the  land  without  alienating  it  during  his  rife,^  a 
right  which  would  seem  to  be  incident  to  an  estate  m 
fee  simple  to  the  same  extent  as  the  right  of  alien.ation. 

§  168.  Construction  in  favor  of  vesting.  In  con- 
formity with  the  principle  before  referred  to,  tliat  an 
instrument  will  be  construed,  if  possible,  as  not  creating 
tin  estate  subject  to  a  condition,  particularly  a  condition 
precedent,^  a  provision  in  a  will  is  prima  facie  regarded 
as  conferring  a  vested  estate,  with  possession  there- 
under deferred,  and  not  a  mere  possibility  of  an  estate; 
in  other  words,  as  creating,  not  an  executory  juterest, 
but  rather  a  vested  remainder.*  Accordingly,  if  a  prior 
interest  is  limited  to  others,  w^ords  of  futurity  are 
usually  to  be  regarded  as  indicating  the  time  at  which 
the  ulterior  estate  is  expected  to  take  effect  in  posses- 
sion, and  not  that  at  which  it  is  to  vest.^  So  a  devise 
to  A,  until  B  shall  attain  twenty-one,  and  ''when"  he 
attains  that  age,  or  "at"  or  "after"  attaining  it,  to  B 
in  fee,  will  ordinarily  be  construed  as  giving  B  a 
vested  estate,  subject  to  a  term  of  years  in  A,  rather 
than  as  an  executory  devise  to  B,  upon  his  attammg 

on    intestacy    has    the    somewhat  Young      v.      Kinkead's      AdmTs. 

singular   effect   of   reducing   what  101  Ky.  252,  40  S.  W.  776;  Dulaney 

would  otherwise  be  an  estate  in  v.  Middleton.  72  Md.  67;   Hall  v. 

fee  simple,  by  reason  of  the  use  of  Priest,   6   Gray    (Mass.)    20;    Bur- 

the  words  of  inheritance,  to  a  life  leigh  v.  Clough,  52  N.  H.  267,  13 

estate  in  the  first  taken.  Kellers  Am.    Rep.   23;  Van    Brunt   v.   Van 

V.  Kellers,  79  N.  J.  Eq.  412,  82  Atl.  Brunt,  111  N.  Y.  178,  19  N.  E.  60; 

94,;   80  n'.  J.  Eq.  441,  85  Atl.  340.  Manderson   v.  Lukens,   23   Pa.   St. 

2.     Shaw  V.  Ford,  7  Ch.  D.  669.  31,    62    Am.    Dec.    312;    Patton    v. 

See    Gray,    Restraints   on   Aliena-  Ludington,   103  Wis.   629,  74  Am. 

tion^  I  64.  St.  Rep.  910,  79  N.  W.  1073. 

3.'   See  ante,  §§  79,  80.  5.     Fearne,     Cont.     Rem.     242; 

4.     McArthur   v.    Scott,    113   U.  Grigsby    v.    Breckinridge,    12    B. 

S.  340,  28  L.  Ed.   1015;   Hawkins  Mon.    (Ky.)    629;    Bredell   v.   Col- 

V.  Bohling,  168  111.  214,  48  N.  E.  lier   (Collier's  Will),  40  Mo.   287. 
94;  Fowler  v.  Duhme,  143  Ind.  248; 
■     R.    P.— 37 
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that  age.^  But  if  there  is  no  intermediate  disposition 
of  the  property  in  such  case,  that  is,  no  prior  estate 
created,  the  presumption  in  favor  of  vesting  cannot 
applyJ 

In  analogy  to  tlie  rule  that  a  condition  will  be 
construed,  if  possible,  as  subsequent  rather  than  pre- 
cedent, as  well  as  under  the  general  presumption  in 
favor  of  vesting,  words  of  contingency  will  be  referred, 
not  to  the  vesting  of  the  estate,  but  rather  to  its 
divesting;^  and  a  devise  to  A  "if"  or  "when"  he  shall 
attain  a  certain  age,  with  a  devise  over  in  case  he  fails 
to  attain  that  age,  will  prima  facie  give  A  a  present 
estate,  subject  to  be  divested  upon  his  death  under  that 
age,  when  the  devise  over  takes  effect,  rather  than  as 
giving  A  a  mere  possibility  of  an  estate,  to  ripen  into 
an  estate  only  on  his  attaining  that  age.* 

Applying  the  same  principle  in  favor  of  vesting,  a 
devise  "after"  payment  of  debts  or  legacies  has  been 
construed  as  giving  a  vested  estate  to  the  devisee,  sub- 
ject merely  to  a  charge  for  the  amount  of  the  debts  or 
legacies.^® 

6.  Jarman,  Wills,  762;  Haw-  &  P.  (N.  R.)  313;  Watkins  v. 
kins,  Wills,  237;  Boraston's  Case,  Quarles,  23  Ark.  179;  Bush  v. 
3  Coke,  19;  Doe  d.  Hodgson  v.  Hamill,  273  111.  132,  112  N.  E. 
Ewart,  7  Add.  &  E.  636;  Grigsby  375;  Hughes  v.  Hughes,  12  B. 
V.  Breckinridge,  12  B.  Mon.  (Ky.)  Mon.  (Ky.)  115;  Packard  v. 
629;  Sammls  v.  Sammis,  14  R.  I.  Packard,  16  Pick.  (Mass.)  191; 
129;  Roome  v.  Phillips,  24  N.  Y.  Hancock  v.  Titus,  39  Miss.  224; 
465;  Myer  v.  Eisler,  29  Md.  28;  224;  Linton  v.  Laycock,  33  Ohio  St. 
BredeU  v.  Collier  (Collier's  Will)  128:  Rivers  v.  Fripp,  4  Rich.  Eq. 
40   Mo.   287.  (S.    C.)     278.    Compare    Sager    v. 

7.  1  Jarman,  Wills,  762;  Alex-  Galloway,  113  Pa.  St.  500.  6  Atl. 
ander  v.  Alexander,  16  C.  B.  59;       209. 

Illinois  Land  &  Loan  Co.  V.  Bonner,  10.     1      Jarman,      Wills,      777; 

75  111.  316;    Kingman  v.  Harmon,  Neely  v.  Boyce,  128  Ind.  1,  27  N. 

131  111.  171,  23  N.  E.  430.  E.    169;     Scofield    v.    Olcott,    120 

8.  Hawkins,  Wills,  237,  111.  362,   11   N.   E.  351;    Bowling's 

9.  1  Jarman,  Wills,  767;  Heirs  v.  Dobyn's  Adm'rs,  5  Dana 
Hawkins,  Wills,  240;  Edwards  v.  (Ky.)  434;  Little's  Appeal,  117 
Hammond,    2    Show    398,    3    Lev.  Pa.  St.  14,  11  Atl.  520. 

132;  Bromfield  v.  Crowder,  1  Bos. 
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§  169.  Limitations  to  "survivors."  \Vliorp  thf-n; 
i«!  a  limHation  to  a  minilxM-  of  f)ors()iis,  wlictlipr  as  in- 
dividuals or  a  class,  with  a  |)i'()visi()n  tliat,  on  the  doath 
of  any  one  of  them,  his  sliare  shall,  under  certain  cir- 
cumstances, go  to  the  "survivor"  or  "survivors,'*  the 
meaning  of  the  latter  word  quite  frequently  comes  in 
(|uestion,  it  being  sought  to  give  the  benefit  of  the  limita- 
tion over,  not  only  to  the  actual  survivors,  but  also  to 
the  heirs  or  next  of  kin  of  those  who  have  not  survived ; 
in  other  words,  it  is  sought  to  construe  the  word  "sur- 
vivor" as  meaning  'other."  The  term  will  not.  however, 
as  is  now  settled,  be  construed  as  meaning  "other'' 
unless  this  meaning  is  to  be  inferred  from  oth(}r  parts 
of  the  will,  and  consequently  the  heirs  or  next  of  kin 
of  deceased  donees  cannot  share.^^  But  the  context 
may  show  that  the  word  "survivor"  should  be  read  as 
"other,"  and  this  will  usually  be  the  case  when  there 
is  a  gift  to  several  devisees,  with  a  limitation  to  the 
survivors,  to  take  effect  on  a  certain  event,  such  as 
the  death  of  any  of  them  under  age  or  without  issue, 
with  a  gift  over,  upon  the  death  of  the  last  survivor, 
to  a  third  person.^^ 

The  question  has  frecjuently  arisen,  in  the  case  of 
a  testamentary  gift  to  the  "survivor"  or  survivors  of 
certain  individuals,  or  of  a  certain  class,  as  to  the  time 
to  which  survivorship  is  to  be  referred  If  tlu:  gift  is 
immediate,— that  is,  if  the  gift  is  to  take  effect  in  posses- 

11.     2    Jarman,    Wills,    1500;    1  note,    IS   Columbia   Law    Rev.    at 

Underbill,  Wills,  §  351;   Ferguson  p.  759. 

V.  Dunbar,  3  Brown  Ch.  470.  note;  12.     2      Jarman,     Wills,      1508; 

Bayless   v'.    Prescott,   79    Ky.    252;  Theobald,    Wills     (5th    Ed.)    600; 

Crowder    v.    Stone,    3    Russ.    217;  Doe   d.    Watts   v.   Waincwright,    5 

Lee  V.  Stone,  1  Exch.  674;   Baker  Term  R.  427;    Wilmot  v.   Wilniot. 

V.  Baker,  182  Ala.  194,  62  So.  284;  8    Ves.    10;    Smith    v.    Smith,    157 

Duryea    v.    Duryea.    85    111.    41;  Ala.  79.  25  L.  R.  A.   (N.  S.)    1045, 

Hill  V.  Safe  Deposit  &  Trust  Co.,  47  So.  220;  Chandler  v.  Woelpper, 

101  Md.  60,  60  Atl.  446;  Armstrong  126  Pa.  562,  17  AU.  870;  Shepards 

V.  Thomas,   112   Miss.   272,  72   So.  Heirs  v.   Shepard's  Estate,  60  Vt. 

1006;    Davis   v.    Davis,    118    N.   Y.  109,  14  Atl.  536. 
411,    23   N.    E.    568.    See   editorial 
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sion  immediately  upon  the  testator's  death, — the  word 
"survivors"  will  prima  facie  be  construed  as  referring 
to  those  who  may  be  surviving  at  the  time  of  such  death, 
since  there  is  no  other  time  to  which  it  can  refer.^' 
When,  however,  the  gift  is  not  to  take  effect  immediately 
in  possession  upon  the  testator's  death.  th':'rc  being  a 
prior  life  or  other  particular  interest  carved  out,  the 
authorities  are  not  in  accord  on  the  question.  In 
England  it  is  now  the  rule,  contrary  to  the  view  which 
formerly  obtained,  that,  in  such  case,  the  survivorship  is 
prima  facie  to  be  referred  to  the  time  of  the  termi- 
nation of  the  preceding  interest,  and  those  only  who 
survive  to  that  time  can  share  as  survivors,  unless  a 
contrary  intention  clearly  appear.^''  The  present  English 
rule  has  been  adopted  in  some  states  in  this  country,-"^ 
while  in  others  the  former  English  rule  still  prevails, 
that,  even  when  there  is  a  preceding  interest  in  another, 
the  words  of  survivorship  are  to  be  referred  to  the 
time  of  the  testator's  death.^^ 

13.  2  Jarman,  Wills,  1532;  than  in  connection  with  remain- 
Smith  V.   Horlock,  7   Taunt.   129;      ders. 

O'Connell    v.    O'Connell,    196   Ala.  15.     Smith   v.   Smith    (Ala.)    47 

224,     72     So.     81;     Carpenter     v.  So.    220;    In   re    Winter's    Estate. 

Hazelrigg,   103  Ky.  538,  45   S.  W.  114  Cal.  186,  45  Pac.  1063;  Ridgely 

666;  Grossman  v.  Field,  119  Mass.  v.   Ridgely,    100   Md.    230,    59    Atl. 

170;    Whitney   v.   Whitney,   45   N,  731;   Dary  v.  Grau,  190  Mass.  482, 

H.    311;    Renner   v.    Williams,    71  77  N.  E.  507;  Sullivan  v.  Garesche, 

Ohio  St.  340,  73  N.   E.  221;    Rob-  229  Mo.  496,  129   S.  W.  949;    Hill 

inson  v.  Jones,  222  Pa.  56,  70  Atl.  v.    Rockingham    Bank,    45    N.    H. 

948;  Reams  V.  Spann,  26  S.  C.  561,  270;    Slack  v.   Bird,  23   N.  J.   Eq. 

2    S.    E.    412;    Armistead's    Ex'rs  238;    Stout  v.   Cook,  79  N.  J.  Eq. 

V.  Hartt,  97  Va.  316,  33  S.  E.  616.  573,  81  Atl.  821;    Vinson  v.  Wise, 

14.  2  Jarman,  Wills,  1533  et  159  N.  C.  653,  75  S.  E.  732;  Sinton 
seg.;  Cripps  v.  Wolcott,  4  Madd.  v.  Boyd,  19  Ohio  St.  30;  Barber 
11;  In  re  Gregson's  Estate,  2  De  v.  Crawford,  85  S.  C.  54,  67  S. 
Gex,  J.  &  S.  428.  The  gift  to  sur-  E.  7;  Dent  v.  Pickens,  61  W.  Va. 
vivors   will,   in   such   case,   if  the  488,  58  S.  E.  1029. 

property    is    land,    usually    be    a  16.     O'Brien     v.     Dougherty,     1 

remainder  rather  than  an  execu-  App.  D.  C.  148;  Crossley  v.  Leslie, 

tory  interest,  but  it  is  convenient  130     Ga.     782,     61    S.     E.       851; 

to  refer  to  the  matter  here  rather  (statute);   Grimmer  v.  Friedrich, 
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§  170.  Gifts  to  a  class.  In  the  case  of  a  devise  to 
the  children  of  A,  not  in  terms  execntory  in  character, 
the  children  who  are  living  at  the  time  of  the  testator's 
death  are  prima  facie  the  beneficiaries  of  the  devise,  to 
the  exclusion  of  children  afterwards  born,^'^  If,  how- 
ever, a  devise  to  ''children"  is  not  to  take  effect  im- 
mediately on  the  testator's  death,  but  is  in  terms  to 
lake  effect  in  the  future,  Avhethor  or  not  a  previous 
estate  is  limited  to  another,  the  same  rule  a]'plies  as 
in  the  case  of  remainders,^^  and  each  of  the  children 
living  at  testator's  death  will  prima  facie  take  a  vested 
estate,  subject  to  divesting, pro  tanto  in  order  to  per- 
mit others  thereafter  born  to  share  in  the  benefit  of 
the  devise  ;^''  and  the  same  rule  applies  to  gifts  to 
grandchildren,  brothers,  nephews,  and  other  classes  of 
relations.^^ 

§  171.  Alternative  limitations.  Executory  limita- 
tions may  be  phrased  in  the  alternative,  so  that  if  the 
event  upon  which  one  is  to  take  effect  in  favor  of  a 
particular  person  or  class  does  not  occur,  the  other  will 
take  effect  in  favor  of  another  person  or  class.^^ 

164    111.    245,    45    N.    E.    498,    dis-  Underbill,    Wills,    §    554;     Oppen- 

tinguishing    Blatcliford    v.    New-  heim  v.  Henry,  10  Hare,  441;  Hall 

berry,   99  111.   11;    Aspy  v.  Lewis,  v.    Hall,    123    Mass.    120;    Hill    v. 

152  Ind.  493,  52  N.  E.  756;  Moore  Rockingham  Bank,  45  N.  H.  270. 
V.  Lyons,  25  Wend.    (N.  Y.)    119;  20.     2     Jarman,     Wills,      1010; 

Embury  v.  Sheldon,  68  N.  Y.  235;  Baldwin  v.  Rogers,  3  De  Gex,  M. 

Black  V.   Woods,   213    Pa.    583,    63  &  G.  649. 

Atl.    129;    Hansford   v.    Elliott,    9  21.     Leake,  Prop,  in  Land,  364; 

Leigh  (Va.)  79;  Allison  v.  Allison,  Fearne,    Cont.    Rem.    514;    Smith 

101  Va.   537,  44   S.   E.   904,   63   L.  Executory  Interests,    §§    128,   136; 

R.  A.  920,  44  S.  E.  904.  Stephens   v.    Stephens,    cas.    temp. 

17.  2  Jarman,  Wills,  1010;  1  Talb.  228.  For  instance,  in  the 
Underbill,  Wills,  §  14;  Scott  v.  case  of  a  devise  to  A  in  fee  simple, 
Harwood,  5  Madd.  332;  Merriam  with  a  limitation  over,  in  the 
V.  Simonds,  121  Mass.  198;  Wood  event  of  A's  death  before  arriving 
V.  McGuire,  15  Ga.  202;  Downing  at  twenty-one,  to  C,  and,  in  the 
V.  Marshall,  23  N.  Y.  373.  event  of  C's  previous  death,  then 

18.  See  ante,  §  139.  to  D,  there  are  alternative  execu- 

19.  2    Jarman,    Wills,    1011;    2  tory  limitations  to  C  and  D. 
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An  executory  rnnitation  may  he  so  phrased  as  to 
he  susceptihle  of  division  into  two  limitations,  one  of 
which  operates  to  create  a  contingent  remainder  in 
favor  of  a  specific  person  or  class,  to  vest  on  a  named 
event,  and  the  other  of  which  operates  to  create  an 
execntory  interest,  to  vest  on  a  different  event,  in 
favor  of  the  same  person  or  class.^-  Or  a  })articnlar 
clause  may  operate  to  create  a  contingent  remainder 
among  some  memhers  of  a  class,  and  an  execntory 
devise  in  favor  of  other  memhers  of  the  class,  in  favor 
of  whom  it  cannot  operate  as  creating  a  contingent 
remainder.^^  • 

§  172.  Cross  limitations.  We  have  previously  dis- 
cussed the  suhject  of  cross  remainders.  Similar  in  their 
general  aspect  to  cross  remainders  arc  cross  executory 
limitations,  hy  which,  after  the  limitation  of  estates 
in  fee  simple  to  two  or  more  persons,  it  is  provided  that, 
in  certain  events,  the  share  of  each  shall  pass  to  the 
other  or  others.-*  There  is  one  important  distinction  to 
he  noticed  as  hetween  such  limitations  and  cross  re~ 
mainders,  and  that  lies  in  the  fact  that,  even  in  a  will, 
they  are  not  implied,  in  so  far  at  least  as  their  existence 
would  involve  the  divesting  of  an  estate  previously 
vested.  In  such  a  case  the  implication  is  not  necessary 
to  avoid  intestacy,  as  in  the  case  of  cross  remainders. 
Thus,  when  there  are  limitations  to  a  numher  of  per- 
sons in  fee,  with  a  limitation  over  to  another  person  in 

22.     Doe    d.    Herbert    v.    Selby,  and  the  other  an  executory  devise, 

2  Barn.  &  C.  926;  Evers  v.  ChaUis,  and    which    will    ultimately    take 

7  H.  L.  Cas.   5»1.     Thus,   in   the  effect  depends  on  whether  B  has 

case   of    a    devise    to    A    for   life,  or   has   not   attained    the    age    of 

and   after   his   death   to   B   if  he  twenty-one    at    the    death     of  A. 

shall  then   have   attained   twenty-  White  v.   Summers    (1908)    2   Ch. 

one  years,  but  if  B  shall  not  then  256,  266. 

have    attained    twenty-one    years,  23.    See     White     v.     Summers 

then  to  B,  if  and  when  he  attains  (1908)  2  Ch.  258. 

that    age,    there    are    alternative  24.     2  Jarman,  Wills,  1358.  See 

gifts  to  B,  one  being  a  remainder  Anderson  v.  Brown,  84  Md.  261. 
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case  they  all  die  imdor  a  ,2:iven  ao^o,  or  under  otlier 
prescribed  circirmstances,  there  is  no  implication  of 
cross  limitations,  but  the  share  of  each  goes,  in  the 
absence  of  an  express  provision  to  the  contrary,  to  his 
heirs,  until  the  death  of  the  last  survivor.^'^  ^c 

§  173.  Chattel  interests.  One  having  an  estate 
in  fee  simple  may,  even  at  common  law,  create  an  es- 
tate for  years  to  commence  in  the  future,  rtlnce  the 
matter  of  seisin  is  not  involved.-^  And  one  who  has  an 
estate  for  years  may  create  a  less  estate  for  years  to 
commence  in  the  future.^^  For  instance,  one  having  an 
estate  for  fifty  years  may  create  an  estate  for  foj-ty 
years  to  commence  at  the  end  of  ten  years. 

One  having  an  estate  in  fee  simply  can  create  an 
estate  for  years  in  one  person  and  by  the  same  con- 
veyance a  greater  estate  in  another  person,  in  which 
case  the  latter  estate  will  be  a  vested  remainder,  as 
being  an  estate  deprived  of  the  right  of  present  posses- 
sion by  reason  of  the  existence  of  another  estate  created 
by  the  same  instrument.  For  instance,  one  having  an  es- 
tate in  fee  simple  may  create  an  estate  for  ten  years  in 
favor  of  A,  and  by  the  same  instrument  convey  or 
devise  an  estate  for  twenty  years  to  B.  Even  though 
the  language  used  is  ''to  A  for  ten  years  with  remain- 
der to  B  for  ten  years,"  B  may  be  regarded  as  acquiring 
an  estate  for  twenty  years,  one  for  a  term  equal  to 
the  nominal  term  of  his  estate  plus  the  term  of  A's 
estate,  the  nominal  term  being  that  during  which  he  is 
expected  to  enjoy  the  possession  of  the  land  after  A's 
estate  is  out  of  the  way.^^ 

25-26.    Theobald,  Wills  (Gth  Ed.)  Wright  v.  Cartwrlght,  1  Burrow, 

711;    Skey  v.  Barnes,  3  Me.   335;  282. 

Fenby    v.    Johnson,    21    Md.    Ill;  28.     Gray,     Perpetuities,     §     74. 

Picot  V.  Armistead,  37  N.  C.  226;  Raymond    v.    Gold,    Moore,    035; 

Pennsylvania    Insur.    etc.    Co.    5,  Welckden    v.   Elkington.    2    Plowd 

Appeal,  109  Pa.  489,  1  Atl.  82.  519,    523;    Culbrfth    v.    Smith,    69 

27.     2      Preston,      Abstracts,      7,  Md.  450,  1  L.  R.  A.  538,  16  Atl.  12. 

Barwick's     Case,     g     Coke     93b;  29.     This    appears     to    be     tho 
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Not  only  may  one  having  an  estate  in  fee  simple 
create  an  estate  for  years  with  a  vested  remainder  for 
years,  but,  it  seems  clear,  one  having  an  estate  for 
years  may  do  so.  For  instance,  one  having  an  estate 
for  twenty  years  may  create  an  estate  for  ten  years  in 
favor  of  A  and  by  the  same  instrument  convey  his 
estate  for  twenty  years  to  B,  in  which  case  B  will  have 
a  vested  remainder.  Occasional  statements  that  no  re- 
mainders can  be  limited  in  chattels  reaP*^  appear  to  bo 
erroneous,  as  applied  to  such  a  case.  They  would  seem 
to  be  based  exclusively  on  the  cases,  next  to  be  referred 
to,  in  which  the  particular  estate  was  an  estate  for  life. 

If  one  having  an  estate  for  years  undertakes  to 
create  an  estate  for  life  in  another,  the  theory  that 
a  life  estate  is  always  greater  than  an  estate  for 
years  ^^  would  produce  the  result  that  he  thereby  dis- 
poses of  his  estate  for  years,  and  any  subsequent 
limitation  by  him  in  the  same  instrument  can  conse- 
quently not  operate  as  creating  a  remainder.^^  That  one 
having  an  estate  for  years  may,  however,  create  a  life 
estate  in  favor  of  another  with  remainder  thereon  has 
been  decided  in  at  least  one  state.^^  In  England  the 
view  has  been  taken,  at  least  in  the  case  of  a  devise  as 
distinct  from  a  conveyance  inter  vivos,  that  while  the 
gift  of  the  estate  for  life  does  consume  the  estate  for 
years,  a  subsequent  limitation  in  the  same  instrument 
may  be  given  effect  as  an  executory  devise.  For  instance, 
if  one  having  an  estate  for  years  only  undertakes  to  de- 
vise the  land  to  A  for  life  and  after  his  death  to  B,  A 

explanation    of    Coke's    statement  30.     1  Jarman,  Wills   (5th  Ed.) 

that  "if  a  man  make  a  lease  for  837;    Fearne's  Cont.  Rem.   p.   401, 

ten     years,     the     remainder     for  Butler's  note;   per  Stirling,  J.,  in 

twenty  years,  he  in  the  remainder  Johns  v.  Pink,   (1900)    1  Ch.  296. 

releaseth  all  his  right  to  the  lessee,  31.    Ante  §  129,  note  3. 

he  shall  have  an  estate  for  thirty  32.     See  Welckden  v.  Elkington, 

years."  Co.  Litt.  273b.     The  estate  2    Plowd.    519,    520;    Woodcock   v. 

in  remainder  is  actually  for  thirty  Woodcock,  Cro.  Eliz.  795. 

years,      though      nominally      for  33.     Culbreth  v.   Smith,  C9   Md. 

twenty  years.  450,  1  L.  R.  A.  538,  16  Atl.  112. 
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thereby  acquires  the  whole  estate  for  years,  subject  to 
an  executory  devise  to  B  of  an  estate  for  years  to  com- 
mence on  the  death  of  A.^* 

It  has  been  decided  tliat  an  attempted  limitation  by 
devise  of  a  contingent  remainder  upon  an  estate  less 
than  freehold,  though  ineffective  for  such  purpose,^'^  is 
to  be  given  effect  as  an  executory  devise,"'^  but  there 
are  decisions  adverse  to  the  giving  such  an  eff'ect  to 
the  limitation  by  conveyance  inter  vivos  of  a  use  to 
arise  in  the  future,  following  the  limitation  of  an  es- 
tate for  years  in  the  same  instrument.^^  These  latter 
cases  have,  however,  been  disapproved  by  promi- 
nent writers  as  unsound  on  principle,^^  and  they  have 
even  been  referred  to  as  overruled  by  the  later  decisions 
above  cited  in  reference  to  the  analogous  case  of  a 
devise.^^ 

Conceding  that  if  a  contingent  remainder  is  not 
supported  by  a  particular  estate  of  freehold  it  may  be 
upheld  as  an  executory  interest,  the  question  remains 
whether  upon  its  vesting  the  particular  estate  for  years 
is  to  be  regarded  as  divested,  in  violation  of  the  in- 
tention of  the  creator  of  the  limitations.  In  two  of  the 
decisions  above  referred  to  in  which  there  was  held  to 
be  a  valid  executory  devise  under  such  circumstances, 
the  estate  for  years  was  subject  to  a  special  limitation 
corresponding  to  the  condition  precedent  to  the  vesting, 
that  is,  the  same  event  which  caused  the  executory  de- 

S4.     Manning's  Case,  8  Co.  Rep.  Burr.  2157. 
94b;    Lampet's  Case,   10  Co.  Rep.  37.     Adams    v.    Savage,    2    Ld. 

46b.  See  the  lucid  and  exhaustive  Raym.  854,  2  Salk.  679;  Rjiwley  v. 

article  by  Professor  John  C.  Gray,  Holland,   22   Vin.   Abr.   189,   2   Eq. 

on   Future    Interests    in    Personal  Cas.  Abr.  753. 
Property,   in   14   Harv.   Law  Rev.  38.     Sugden's  Gilbert,  Uses,  167, 

397,    afterwards    incorporated    as  168   note;      Sugden,    Powers    (8th 

Appendix  F.  to  his  work  on  The  Ed.)    35;    Hayes,    Limitations,    67 

Rule  Against  Perpetuities.  note,  72  note;   1  Sanders,  Uses  & 

35.  Ante  §  140,  note  17.  Trusts   (5th  Ed.)   147,  148;   1  Law 

36.  Gore    v.   Gore,    2    P.   Wms.  Quart.    Rev.    412,    article    by    Mr. 
28;     Haywood    v.    Stillingfleet,    1  Challis. 

Atk.    422;      Harris    v.    Barnes,    4  39.     Gray,   Perpetuities,   |   60. 
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vise  to  ripen  into  an  estate  also,  by  force  of  the  language 
which  created  the  estate  for  years,  caused  this  estate 
to  come  to  an  end,  and  these  decisions  accordingly  fnr- 
nish  no  aid  in  answering  this  question.  In  two  deci- 
sions,^**  however,  it  appears  to  have  heen  assumed  that, 
under  such  circumstances,  the  vesting  of  the  executory 
devise  would  not  affect  the  estate  for  years,  thus  carry- 
ing out  the  intention  of  the  testator.  The  somewhat 
illogical  effect  of  such  a  view  is  that  a  limitation,  which 
can  be  upheld  only  by  regarding  it  as  creating  an  ex- 
ecutory interest  and  not  a  remainder,  is  made  to  operate 
as  if  it  created  a  remainder  and  not  an  executory  in- 
terest. 

§  174.  Failure  of  preceding  limitation.  In  the 
case  of  an  executory  limitation  which  is  to  take  effect 
in  derogation  of  an  estate  previously  limited  by  the 
same  instrument,  the  question  whether  the  failure  of 
such  previous  limitation  to  take  effect,  by  reason  of 
the  nonexistence  of  the  beneficiary  thereof,  his  death 
in  the  testator's  lifetime,  or  for  other  reasons,  will 
cause  a  failure  of  the  executory  limitation,  is  a  question 
of  the  intention,  or  rather  the  presumed  intention,  of 
the  testator  or  settlor.^ ^  Ordinarily  the  construction 
has  been  adverse  to  the  failure  of  the  executory  limi- 
tation.^2  gQ  jn  the  case  of  a  devise  to  the  child  or 
children  of  A,  but  if  all  such  children  die  under  an 
age  named,  then  to  B,  the  devise  over  to  B  has  been 
regarded  as  taking  effect  although  A  has  no  children, 

40.  Gore  v.  Gore,  2  P.  Wms.  28;  Avelyn  v.  Ward,  1  Ves.  Sr.  420; 
Haywood  v.  Stillingfleet,  1  Atk.  Perkins  v.  Fisher,  59  Fed.  801; 
422.  Jossey  v.  Brown,  119  Ga.  758,  47 

41.  See  Mackinnon  v.  Sewell,  2  S.  E.  350;  Ege  v.  Hering,  108  Md. 
Myl.  &  K.  202.  And  particularly  391,  70  Atl.  221;  Burbank  v.  Whit- 
the  editorial  notes  in  8  Columbia  ney,  24  Pick.  (Mass.)  146;  Mathls 
Law  Rev.  at  p.  490,  17  Id.  330.  v.  Hammond,  6  Rich.  Eq.    (S.  C.) 

42.  2    Jarman,    Wills,    1642    et  121. 
scg.;  FearnCj  Cont.  Rem.  237,  509; 
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on  an  inference  of  intention  to  that  effect.'*^  And  in 
the  case  of  a  devise  to  A,  and  if  lie  dies  under  twenty- 
one,  then  over  to  B,  the  latter  devise  was  held  to  take 
effect  when  A  died  under  twenty-one  in  the  testator's 
lifetime.'*'*  But  the  fact  that  the  prior  limitation  fails 
^vill  not  ordinarily  make  the  limitation  over  effective 
under  circumstances  which  would  have  excluded  such 
limitation  over  had  the  prior  limitation  taken  effect. 
Thus,  in  the  case  of  the  devise  last  sui>-^ostcd,  if  A 
dies  over  twenty-one,  even  though  this  happens  during 
testator's  lifetime,  B  cannot  take,  since  he  was  evidently 
intended  to  take  only  in  case  A  died  under  twenty- 
one.'*"  And  so  it  was  held  that,  in  the  case  of  a  devise 
to  testator's  son,  and  if  he  dies  childless,  then  over, 
the  devise  over  did  not  take  effect  if  the  son  died  in 
testator's  lifetime,  leaving  a  child,  although  this  child 
also  died  hefore  testator.^^ 

§  175.     Failure    of    executory    limitation.      If    an 

executory  limitation  fails  for  any  reason  to  take  effect, 
either  because  originally  invalid,  because  the  objects 
thereof  never  come  into  existence,  or  for  other  reasons, 
the  preceding  estate  wnll,  according  to  the  decisions  in 
this  country,  continue  in  the  first  taker,  according  to 
its  original  limitation,  unless  a  contrary  intention  on 
the  part  of  the  testator  appear.^^     In  England,   how- 


43.  Jones  v.  Westcomb,  1  Eq. 
Cas.  Abr.  245,  pi.  10;  Frogmorton 
V.  Holyday,  3  Burrows,  1618; 
Meadows  v.  Parry,  1  Ves.  &  B.  123. 

44,  Darrell  v.  Molesworth,  2 
Vern.  378.  In  re  Miller's  Will,  161 
N.  Y.  71,  55   N.  E.  385. 

45.  Doo  V.  Brabant,  4  Term  Rep. 
706;  Williams  v.  Chitty,  5  Ves. 
544;  Carpenter  v.  Heard,  14  Pick. 
(Mass.)  449;  Savage  v.  Burnham, 
17  N.  Y.  561.  But  see  United 
States  Trust  Co.  of  New  York  v. 
Hogencamp,  191  N.  Y.  281,  84  N. 


E.  74;  criticized  8  Columbia  Law 
Rev.  at  p.  490. 

46.  McGreevy  v.  McOratli,  152 
Mass.  24,  25  N.  E.  29. 

47.  Farnam  v.  Farnam,  83 
Conn.  369,  77  Atl.  70;  Starr  v. 
Starr  Methodist  Church,  112  Md. 
171,  76  Atl.  595;  Meriam  v. 
Simonds,  121  Mass.  198;  First 
Universalist  Soc.  of  North  Adams 
v.  Boland,  155  Mass.  171,  15  L.  R. 
A.  231,  29  N.  E.  524;  Sullivan  v. 
Garesche,  229  Mo.  496,  129  S.  W. 
949;   DrummoDd's  Ex'rs  v.  Drum- 


588 


Real  Propeety. 


[§  176 


ever,  it  has  been  decided  that  the  happening  of  the  con- 
tingency named  will  terminate  the  prior  estate,  though 
the  limitation  over  cannot  take  effect,  unless  its  failure 
to  take  effect  is  by  reason  of  invalidity  on  the  ground 
of  remoteness.^^ 

An  estate  subject  to  an  executory  devise  to  take 
effect  on  a  future  event  is,  it  seems,  on  the  happening 
of  that  event,  defeated  only  to  the  extent  of  the  ex- 
ecutory interest.  Thus,  in  the  case  of  a  devise  to  A 
in  fee  simple-  with  a  limitation  over  to  B  for  life  on  a 
certain  contingency,  A  is  entitled  to  the  property,  rather 
than  the  heirs  of  the  testator,  after  the  expiration  of 
the  life  estate  in  B.*^ 

§  176.  Transfer  of  executory  interests.  By  the 
common  law,  since  an  executory  interest  created  by 
deed  or  will  is,  like  a  contingent  remainder,  merely  a 
possibility,  it  cannot  be  conveyed  inter  vivos,^^  but  it 


mond,  26  N.  J.  Eq.  234;  Groves  v. 
Cox,  40  N.  J.  L.  40;  Leonard  v. 
Burr,  18  N.  Y.  96;  Shadden  v. 
Hembree,  17  Or.  14,  18  Pac.  572; 
Medley  v.  Medley,  81  Va.  265;  Sax- 
ton  V.  Webber,  83  Wis.  617,  20 
L.  R.  A.  509,  53  N.  W.  905;  note. 
That  this  is  the  rule  when  the 
limitation  over  is  void  for  re- 
moteness, see  post  §  186. 

48.  Doe  d.  Blomfield  v.  Eyre, 
5  C.  B.  713;  Robinson  v.  Wood, 
27  Law  J.  Ch.  720;  Hurst  v. 
Hurst,  21,  Ch.  Div.  278.  This 
view  is  questioned  in  the  reporter's 
notes  to  Doe  d.  Blomfield  v.  Eyre, 
supra,  and  doubted  on  principle 
In  the  two  cases  last  above  cited, 
they  being  decided  on  the  authority 
of  Doe  d.  Blomfield  v.  Eyre.  It 
is  defended  in  Sugden,  Powers 
(8th  Ed.)  513.  See  the  adverse 
discussion    of    these    decisions    in 


an  article  by  Howard  Wurts  Page, 
Esq.,  in  20  Am.  &  Eng.  Enc.  Law 
(1st  Ed.)  945,  note,  and  Gray, 
Perpetuities,  §§  783-788.  Ilie 
English  doctrine  seems  to  be 
opposed  to  the  view,  quite  com- 
monly held  in  England,  that  a 
determinable  fee  cannot  exist  at 
the  present  day  (see  ante  §  93), 
since  thereby  the  contingency  is, 
if  the  limitation  over  is  void, 
given  the  effect  of  a  special  limi- 
tation. See  Leake,  Prop,  in  Land, 
363,  note  (c);  Gray,  Perpetuities, 
§§    250,    783. 

49.  Gatenby  v.  Morgan,  1  Q. 
B.  Div.  685;  Jackson  v.  Noble,  2 
Keen,  590;  Thomae  v.  Thomae, 
(N.  J.  Ch.)  18  Atl.  355.  Contra., 
Doe  d.  Harrington  v.  Dill,  1 
Houst.    (Del.)   398. 

50.  Smith,  Executory  Interests, 
§    754;     Challis    Real    Prop.    76; 
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may  be  released  to  the  owner  of  the  laiul.'*^  The  trans- 
fer of  such  an  interest  inter  vivos,  if  for  a  good  or 
valuable  consideration,  will  be  recognized  and  enforced 
in  equity,^^  and  the  doctrine  so  generally  asserted  in 
this  country,  that  an  after  acquired  title  will  jiass  by 
estoppel,^^  would  no  doubt  be  ap]ilied  to  make  a  con- 
veyance of  such  a  possibility  effective/^^*  In  England 
it  is  now  provided  that  executory  interests  may  be 
disposed  of  by  deed,-^^  and  in  a  number  of  states  in 
this  country  there  are  substantially  similar  provisions.'^'* 

Even  apart  from  statute,  in  some  states,  an  ex- 
ecutory interest,  particularly  if  in  favor  of  an  ascer- 
tained person,  would  be  regarded  as  alienable,'^^  to  the 
same  extent  as  is  a  contingent  remainder.^'^ 

An  executory  interest  for  an  estate  of  inheritance, 
or  for  a  term  of  years,  will  pass  to  the  heirs  or  ex- 
ecutors   of   a  -person   who   is    entitled   thereto,    on   his 


Lampet's  Case,  10  Coke,  46b;  HaU 
V.  Chaffee,  14  N.  H.  215;  Jackson 
V.  Waldron,  13  Wend.   (N.  Y.)178. 

51.  2  Preston,  Abstracts,  283; 
Lampet's  Case,  10  Coke,  46b;  Mil- 
ler V.  Emans,  19  N.  Y.  384;  Jeffers 
V.  Lampson,  10  Ohio  St.  107. 

52.  Smith,  Executory  Interests, 
§  749;  Fearne,  Cont.  Rem.  549; 
Wright  V.  Wright,  1  Ves.  Sr.  409; 
Crofts  V.  Middleton,  8  De  Gex,  M. 
&  G.  192;  Higden  v.  WiUiamson, 
a  P.  Wms.  132;  Bayler  v.  Com., 
40  Pa.  St.  37;  Watson  v.  Smith, 
110  N.  C.  6,  28  Am.  St.  Rep.  665, 
14  S.  E.  640;  Wright  v.  Brown, 
116  N.  C.  26,  22  S.  E.  313. 

53.  Post   §  545. 

53a.  See  Gawin  v.  Carroll,  276 
111.  478,  114  N.  E.  927. 

54.  8  &  9  Vict.  c.  106  §  6. 


55.  Chaplin,  Suspens.  Alien.  § 
10.  See  statutes  cited  20  Am.  & 
Eng.  Enc.  Law  (1st  Ed.)  970. 
And  see  Nutter  v.  Russell,  3  Mete. 
(Ky.)  163;  Griffin  v.  Shepard,  124 
N.  Y,  70;  Smith  v.  Smith,  112  Va. 
617,  72  S.  E.  119,  and  aiite  §  147 
(b),  note  11. 

56.  Blackstone  v.  Althouse,  278 
111.  481,  L.  R.  A.  1918B  230,  116 
N.  E.  154;  Wainwrlght  v.  Sawyer, 
150  Mass.  168;  Alexander  v. 
Richardson,  106  Miss.  517,  64  So. 
217;  Clark  v.  Cox,  115  N.  C.  93, 
20  S.  E.  176;  Bruce  v.  Goodbar, 
104  Tenn.  638,  58  S.  W.  282;  Lee 
V.  Gates,  171  N.  C.  717,  88  S.  E. 
889;  Snyder  v.  Grandstaff,  96  Va. 
473,  70  Am.  St.  Rep.  863,  31  S.  E. 
647. 

57.  Ante  S  147   (b),  note  12. 
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decease,'^  and  it  may  be  devised  by  him.'^^  If,  however, 
the  person  entitled  thereto  is  not  ascertained,  the  in- 
terest can,  in  some  states,  neither  descend  nor  bo 
devised.®*^-^'' 

VI.    State  Statutory  Provisions. 

§  177.    Statutes  dispensing  with  a  particular  estate. 

In  many  states  it  is  provided  that  a  freehold  estate 
may  be  created  to  commence  in  fiituro  l)y  deed  or  by 
wili,  with  or  without  a  precedent  estate.*^-^  Provisions 
of  this  character  not  only  dispense  with  the  necessity 
of  a  particular  estate  to  support  the  limitation  of  an 
estate  to  arise  in  the  future,  but  also,  it  would  seem, 
prevent  the  possibility  of  the  failure  of  a  limitation 
under  the  rule  that  a  contingent  remainder  must  vest 
before  the  termination  of  the  particular  estate.  But 
in  some  of  these  same  states  there  are  express  statu- 
tory provisions,  which  have  been  previously  referred 
to,  against  the  failure  of  a  remainder  by  the  premature 
termination  of  the  particular  estate.^*' 

§  178.  Statutes  extending  executory  interests.  In 
a  number  of  states  there  are  statutes  undertaking,  in 
effect,  to  assimilate  remainders  to  executory  interests, 

58.  Goodright  v.  Searle,  2  Wils.  Smith,  105  Ga.  525,  31  S.  E.  449; 
29;  Barnitz's  Lessee  v.  Casey,  7  Winslow  v.  Goodwin,  7  Mete. 
Cranch    (U.   S.)    456;    Edwards  v.       (Mass.)    363. 

Bibb,     43     Ala.     666;      McKean's  60-64.     Roe  d.  Noden  v.  Griffith's, 

Lessee  v.  Hoffecker,  2  Har.  (Del.)  1   W.    Bl.    605;    Kean's    Lessee   v. 

103;  Collins  v.  Smith,  105  Ga.  525.  Hoffecker,     2     Har.     (Del.)     103; 

31  S.  E.  449;  Winslow  v.  Goodwin,  Collins  v.   Smith,  105  Ga.  525,  31 

7    Mete.    (Mass.)    363;    Brooks   v.  S.     E.     449;      Smith,     Executory 

Kip,  54  N.  E.  Eq.  4G2,  35  Atl.  658;  Interests,  §  744,  4  Kent,  Comm.  261. 

Hennessy    v.    Patterson,  85   N.  Y.  65.     Stimson's   Am.    St.    Law,    S 

91;   Kenyon  v.  See,  94  N.  Y.  563;  1421.     These  states  are  New  York, 

Clark  V.  Cox,  115  N.  C.  93,  20  S.  Indiana,      Michigan,      Wisconsin, 

E.  176;  Chess's  Appeal,  87  Pa.  St.  Iowa,    Minnesota,    Nebraska,    Vir- 

362;     Medley    V,    Medley,    81    Va.  ginia.    West    Virginia,    Kentucky, 

265.  Missouri,  Texas,  California,  North 

59.  Roe  d.  Perry  v.  Jones,  1  Dakota,  South  Dakota,  Mississippi, 
H.  Bl.  30;  Jones  v.  Roe  d.  Perry's  66.     See  ante  §  140. 

Lessee,  3  Term  R.  88;    CoUins  v. 
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it  bein^  somoliiiios  ])rovidod  tliat  any  eontin^f^nt  re- 
mainder will  bo  valid  if  it  would  hv  valid  as  a  con- 
ditional limitation;"  sometimes  that  any  estate  wljidi 
would  be  ^ood  by  way  of  executory  devise  is  equally 
good  if  created  by  deed."^  In  a  lew  states  it  is  pro- 
vided that  a  fee  may  be  limited  on  a  fee,*'''  and  in 
several  that  a  contin.nent  remainder  of  freehold  nuiy 
be  created  expectant  on  the  termination  of  a  term  of 
years/"  this  being:  in  fact  a  corollary  of  the  provisions 
in  the  same  states  allowing:  an  estate  to  commence  in 
fiitiiro  to  be  created  without  a  freehold  to  su])i)()rt  it. 
As  before  stated,  in  a  few  states,  thoun:h  the 
Statute  of  Uses  is  not  in  force,  and  there  is  no  statute 
expressly  allowing  the  creation  of  future  estates,  it 
has  been  decided  that  interests  involving  a  right  of 
future  possession  may  be  created  without  reference  to 
the  common-law  rules  on  the  subjects ^ 

VII.     The  Rule  Against  Perpetuities. 

§  179.  The  nature  of  the  rule.  The  Rule  against 
Perpetuities,  as  applied  to  interests  in  land,  may  be 
stated  as  follows:  Any  limitation  or  provision,  the 
purpose  or  possible  effect  of  which  is  to  cause  an  estate 
to  commence  in  the  future,  is  invalid  if,  as  a  result 
thereof,  an  estate  may  commence  more  than  twenty-one 
years  after  a  life  or  lives  in  being. 

The  rule  is  concerned  only  with  the  time  of  com- 
mencement, the  vesting,  of  estates,  and  not  with  the 
duration  thereof.'^  ^'     Accordingly   the   fact   that   a   life 

67.  1  Stimson's  Am.  St.  Law,  Dakota,  South  Dakota,  Georgia. 
§  1426.  New  York,  Indiana,  Michi-  70.  1  Stimson's  Am.  St.  Law  S 
gan,  Wisconsin,  Minnesota,  Call-  1424.  New  York,  Indiana,  Mlchl- 
fornia,  North  Dakota,  South  gan,  Wisconsin,  Tennessee,  Call- 
Daktoa.  fornia,      North      Dakota,      South 

68.  1    Stimson's    Am.    Law,    §  Dakota. 

1421.      Virginia,    West    Virginia,  71.     See  ante,  §  156,  note  89a. 

Kentucky,  Alabama.  71a.    That  this  is  the  true  scope 

69.  1  Stimson's  Am.  St.  Law,  §  of  the  rule  is  conclusively  shown  in 
1424.   New  York,  California,  North  Gray,  Perpetuities.  §§  123-200.  232- 
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estate,  limited  to  arise  in  the  future  within  the  period 
iixed  by  the  rule,  may  continue  beyond  that  period, 
does  not  affect  the  validity  of  the  limitation.'^^ 

The  consideration  of  policy  on  which  the  Rule 
against  Perpetuities  may  be  regarded  as  primarily 
based  appears  to  be  the  desire  to  facilitate  the  aliena- 
tion of  property,  by  prohibiting  the  clogging  of  the 
title  for  any  considerable  length  of  time  by  a  pro- 
vision for  a  possible  or  certain  change  of  ownership 
in  the  future.  In  case  there  is  such  a  provision,  the 
property  can  be  aliened  as  a  whole  only  by  the  consent 
of  the  person  or  persons  who  have  the  interest  which 
is  liable  to  be  divested  in  the  future,  and  also  of  the 
person  or  persons  in  favor  of  whom  the  divesting 
clause  is  to  operate,  and  since  the  value  of  each  of 
these  interests  is  ordinarily,  by  reason  of  the  uncer- 
tainty of  the  future  event  named,  or  of  the  time  of 
its  occurrence,  a  matter  of  pure  conjecture,  the  prop- 
erty is  in  effect  to  that  extent  withdrawn  from  com- 
merced^     Moreover,   the   possibility   or   probability   of 

246.     So  in  Lewis,  Perpetuity,  p.  359,  36  Atl.  635;  overruling  Slade  v. 

173,  it  is  said:    '"Ilie  remoteness  Patten,   68   Me.   380;    Gambrill   v. 

against  wliich  tlie  rule  is  directed  Gambrill,    122    Md.    653,    89    Atl. 

is    remoteness   in    the    commence-  1094;   Stewart  v.  Coshow,  238  Mo. 

ment,  or  first  taking,  and  not  in  662,   142   S.  W.  283;    PhUadelphia 

the    cesser    or    determination    of  v.    Girard's    Heirs,  45  Pa.  St.  26; 

them.     An  estate  that  is  to  arise  Johnston's  Estate,  185  Pa.  St.  179, 

within  the  prescribed  period  may  64  Am.  St.  Rep.  621,  39  Atl.  879. 

be  so  limited  as  to  be  determined  72.     Gray,    Perpetuities,    §    232; 

on    the   happening   of   any   event,  Madison   v.    Larmon,   170    111.    65, 

however  remote."     To    the    same  62  Am.  St.  Rep.  356,  48  N.  E.  556; 

effect,  see  Sioux  City  Terminal  R.  Lovering     v.     Worthington,     106 

&  W.  Co.   V.   Trust  Co.   of   North  Mass.    86;     Loring    v.    Blake.    98 

America   (C.  C.  A.)    82  Fed.  124;  Mass.  253;    Donohue  v.  McNichol, 

Howe  v.  Hodge,  152  111.  252;  Mad-  61  Pa.  St.  73;   Heald  v.  Heald,  56 

ison  V.  Larmon,  170  111.  65,  62  Am.  Md.  300;  In  re  Boyd's  Estate  (Pa.) 

St.  Rep.  411,  48  N.   E.  924,  38  N.  49  Atl.  297.     For  an  examination 

E.     1083;       Owsley     v.     Harrison,  of    decisions    of   an    opposite   ten- 

190  111.  235,  60  N.  E.  89;    Phillips  dency,   see   Gray,    Perpetuities,   §§ 

V.  Harrow,  93  Iowa,  92,  61  N.  W.  238-246. 

434;  Pulitzer  v.  Livingston,  89  Me.  73.     See    Gray,    Perpetuities    § 
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a  chan2:o  of  ownership  in  the  future,  without  tlio  volition 
or  consent  of  the  present  owner,  is  calcuhited  to  affect 
adversely  his  readiness  or  ahility  to  make  the  most 
etfective  use  of  the  pro])erty,  or  to  improve  it  as  it 
is  to  the  pnhlic  interest  that  property  should  he  im- 
proved,*^^  This  condition  of  uncertainty  of  the  title, 
with  its  attendant  disadvantages,  is,  hy  the  rule  referred 
to,  restricted  to  what  the  courts  have  regarded  as  a 
reasonahle  period  from  the  time  of  its  creation. 

A  limitation  or  provision  which,  as  providing  for 
the  possible  commencement  of  an  estate  at  a  time  more 
remote  than  that  fixed  by  the  rule,  is  originally  invalid, 
is  not  rendered  valid  by  the  fact  that,  as  events  turn 
out,  the  commencement  of  the  estate  must,  if  it  ever 
occurs,  occur  within  the  prescribed  period  of  time,  or 
that  it  does  occur  within  such  period."" 

As  above  stated,  it  is  the  possible  time  of  the 
commencement  or  vesting  of  an  estate  with  which  the 
rule  is  concerned,  and  consequently,  provided  the  estate 
cannot  vest  at  an  unduly  remote  period,  it  is  immaterial 
that  the  actual  possession  or  enjoyment  may  be  de- 
ferred beyond  the  period  of  the  rule.'^^ 

§  180.  The  application  of  the  rule.  In  determining 
whether  a  particular  limitation  is  invalid  as  violating 
the  rule,  is  ''within  the   rule"  as   it  is   ordinarily  ex- 

269;  Lewis,  Perpetuity,  129,  Supp.  277,   6    S.   W.    869;    7    S.   W^.    640; 

16-19;    Marsden,    Perpetuities    2;  But   in   New   Hampshire   a   dif- 

1  Jarman,  Wills,  213;   T.  Cyprian  ferent  view  appears  to  have  been 

Williams,  Esq.  in   14  Law  Quart,  adopted,   that   the  limitation  will 

Rev.  p.  240,  note.  be    sustained    In    so    far    as    sub- 

74.  Gray,  Perpetuities,   §§   268,  sequent    events    cause    a    vesting 
603f.  within    the    period    of    the    rule. 

75.  Lewis,  Perpetuity,  170;   Jea  Wentworth    v.    Wentworth,    77    N. 
V.  Audley,  1  Cox,  324;  In  re  Wood,  H.  400,  92  Atl.  92  Atl.  733. 
[1894]  3  Ch.  381;  Heald  v.  Heald,  76.     Hoadley    v.    Beardsley,    89 

56    Md.    300;      Ortman    v.    Dugan.  Conn.  270,  93  Atl.  535;   O'Hare  v. 

130   Md.   121,   101   Atl.   82;    Dodge  Johnson.    273    111.    458,    113    N.    E. 

V.  Bennett,  215  Mass.  545,  102   N.  127;    Loring    v.    Blake,    98    Mass 

E.  916;  Brown  v.  Brown,  86  Tenn.  253;     Gray     v.     Whittemore,     192 
R.  P.   38. 
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pressed,  one  must  look  for  a  life  or  lives  within  twenty- 
one  years  after  the  expiration  of  which  the  estate  must 
commence,  if  it  ever  commences.  In  other  words,  one 
must  look  for  a  life  which,  or  several  lives  one  of  which, 
will  necessarily  extend  up  to  within  twenty-one  years 
of  the  commencement  of  the  estate  which  the  limitation 
seeks  to  create.  If  one  can  find  such  life  or  lives,  the 
limitation  is  not  invalid  under  the  rule.  If  one  cannot 
find  such  life  or  lives,  the  limitation  is  invalid.  The 
mere  fact  that  the  estate  may  never  commence,  owing 
to  the  non  satisfaction  of  the  condition  precedent,  ob- 
viously does  not  affect  the  validity  of  the  limitation. 
The  rule  is  concerned  only  with  the  possible  time  of 
the  commencement  of  the  estate,  assuming  that  it  will 
some  time  commence. 

The  event  on  which  the  estate  is  limited  to  com- 
mence, to  vest,  as  it  would  ordinarily  be  expressed,  may 
be  the  ascertainment  of  the  person  who  is  to  take  in 
accordance  with  some  characteristic  or  qualification 
named,  as  in  the  case  of  a  devise  to  such  son  of  A  as 
may  enter  into  holy  orders,  which  devise  is  void,  since, 
if  a  son  of  A  does  enter  into  holy  orders,  there  is  no 
certainty  that  he  will  do  so  within  twenty-one  years 
after  the  death  of  A,  or  of  any  other  person  who  can 
be  pointed  out.'^'^  So  a  devise  to  the  first  son  of  A 
who  attains  the  age  of  twenty-five,  (A  having  no  son 
of  that  age  at  the  time  of  testator's  death)  is  void, 
since  one  cannot  say  that  any  son  who  may  attain  that 
age  will  do  so  within  twenty-one  years  after  the 
death  of  A  or  of  any  other  person,  whom  one  can 
point  out.'^^  That  is,  there  is  a  possibility  that  the 
vesting  will  occur  more  than  twenty-one  years  after 
a  life  or  lives  in  being.  But  a  devise  to  the  first  son 
of  A    who  attains  the  age  of  twenty-one  is  valid,  if  A 

Mass.   367,  116  Am.   St.  Rep.  246,  Wells,  2  H.  Bl.  358. 
78    N.    E.    422;    Siddall's    Estate,  78.     Abbiss   v.    Burney,    17   Ch. 

180  Pa.  127,  36  Atl.  570.  Div.    211. 
77.     Proctor  v.  Bishop  of  Bath  & 
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is  living-,  since  a  son  cannot  attain  that  r^o  more  than 
twenty-ono  years  after  the  death  of  his  father,  a  life 
in  being.^^ 

The  rule  is  perliaps  most  frequently  apitlied  in  the 
case  of  a  limitation  in  favor  of  a  class,  in  whicli  case 
the  members  of  the  class  must  be  ascertainable  within 
the  time  allowed  by  the  rule.  Thus  in  the  case  of  a 
devise  to  those  of  testator's  grandchildren  (testator 
leaving  children  living)  who  may  attain  twenty-one,  the 
devise  is  valid,  since  who  of  testator's  grandchildren  will 
attain  that  age  must  be  ascertained  within  twenty-one 
years  after  the  death  of  their  parent,  or  of  the  last 
survivor  of  their  various  parents,  testator's  children, 
lives  in  being,  while  if  the  devise  is  to  those  i>rand- 
children  who  may  attain  twenty-two,  it  is  invalid,  since 
you  cannot  say  that  any  grandchildren  who  attain 
twenty-two  will  necessarily  do  so  within  twenty-one 
years  after  the  death  of  the  last  survivor  of  testator's 
children,  or  of  any  other  person  whom  you  can  desig- 
nate.«« 

The  statement  frequently  made  that  a  devise  to 
such  grandchildren  of  testator  as  attain  an  age  greater 
than    twenty-one    is    invalid,^*    is    properly,    it    is    con- 

79.  Woodruff  v.  Pleasants,  81  But  If  any  grandchild  has,  at  the 
Va.  37.  time  of  testator's   death,   reached 

80.  Gray,  Perpetuities,  c.  10;  the  age  of  twenty  two,  the  devise 
1  Jarman,  Wills,  226  et  sec/.',  is  valid,  since  by  a  rule  of  con- 
Leake  v.  Robinson,  2  Mer.  303.  struotion,  those  only  can  be  re- 
In  re  Moseley's  Trusts.  L.  R.  11  Eq.  garded  as  within  the  class  who 
499;  Pearks  v.  Moseley,  5  App.  are  born  at  the  time  of  the  attain- 
Cas.  714,  Lawrence  v.  Smith,  163  ment  by  one  of  the  grandchildren 
111.  149,  45  N.  E.  259;  Eldred  v.  of  the  age  named.  See  Gray,  Per- 
Meek,  183  lU.  26,  75  Am.  St.  Rep.  petuities,  §  379;  Jarman,  WiUs, 
86,  55  N.  E.  536;  Coggins'  Appeal,  (5th  Ed.)  226,  1018;  Underhill, 
124    Pa.    St.    10,   10   Am.    St.    Rep.  Wills,  §  554. 

565,    16   Atl.    579;    In   re   Gerber's  81.     See  Leake,  Prop,   in  Land, 

Estate,    196    Pa.    St.    366,    46    Atl.  444;     Gray,    Perpetuities,    §    374; 

497;    Otterback    v.    Bohrer,    12    S.  Marsden,      Perpetuities,      87;      30 

E.   1013,  87  Va.   548;    Woodruff  v.  Cyclopedia  Law  &  Proc.  1488. 
Pleasants,  81  Va.  37. 
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ceived,  subject  to  an  exception  in  case  he  leaves  no 
children  and  no  widow.  In  that  case  all  his  grand- 
children are  necessarily  born  at  the  time  of  his  death, 
and  if  they  ever  attain  the  age  named  they  mnst  do 
so  within  their  own  lives,  lives  in  being.  But  although 
he  leaves  no  children,  nevertheless  if  he  leaves  a  widow, 
there  is  a  possibility,  not  legally  open  to  question,^^  that 
there  may  be  a  posthumous  child,  and  a  child  of  such 
posthumous  child  might  attain  the  age  named  more 
than  twenty-one  years  after  any  life  in  being  which 
can  be  pointed  out  at  the  time  of  testator's  death. 

Wliile  an  unqualified  devise  to  the  chiidreii  of  A, 
a  living  person,  is  valid,  a  devise  to  such  children  of 
A  as  may  attain  twenty-two  or  more  is  invalid,  since 
all  A's  children  who  attain  that  age  mav  not  do  so 
within  twenty-one  years  after  the  life  of  A  or  of  any 
other  person  who  may  be  pointed  out.  A  devise  to  the 
grandchildren  of  A  is  void  if  A  is  living  at  the  time  of 
testator's  death,  since  you  cannot  then  say  that  all  his 
grandchildren  will  be  born  within  twenty-one  years  after 
the  death  of  a  particular  person,  or  of  the  last  sur- 
vivor of  several  particular  persons,  living  at  the  time 
of  testator's  death.  A  may  have  grandchildren  by 
children  subsequently  born  to  him,  and  such  grandchil- 
dren might  not  be  born  until  more  than  twenty-one 
years  after  the  death  of  the  last  child  of  A  living  at 
the  time  of  testator's  death. 

The  requirement  that  the  event  on  which  the  es- 
tate is  to  vest  shall  occur  within  the  time  named  by  the 
rule  is  absolute,  and  the  mere  improbability  of  its 
occurrence  after  that  time  is  immaterial.^^  So  in  the 
case  of  a  devise  to  testator's  child  for  life,  and  then  to 
his  or  her  wife  or  husband  for  life,  and  then  to  the 
surviving  children  of  such  child,   the  latter  limitation 

82.  See  Piatt  v.  Powles,  2  Mau.  v.  Preston,  226  111.  447,  10  L.  R.  A. 
&  Sel.  65.  (N.   S.)    564,   80  N.   E.   1001;    An- 

83.  Gray,    Perpetuities,    §    214;  drews  v.  Lincoln,  95  Me.   541,  56 
Lewis,    Perpetuity,    170;    Johnson  L.  R.  A.  103,  50  Atl.  898. 
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is   void,   since   testator's   child   may   possibly   marry    a 
person  not  in  being  at  the  time  oi'  testator's  death.^' 

A  gift  to  such  children  of  a  living  person  as  may 
be  living  at  a  time  too  remote  nnder  the  rule  is  void, 
though  the  age  of  such  person  is  such  that  it  is  morally 
certain  that  there  will  be  no  such  children  who  are  not 
living  at  the  time  of  the  testator's  death."-"^ 

§  181.  Alienability  of  interest  immaterial.  1Mie 
applicability  of  the  rule  is  not  affected  by  the  fact  that 
the  person  or  persons  who  would  take  in  case  of  the 
occurrence  of  the  event  on  which  the  future  limitation 
depends  are  in  being,  and  could  alienate  their  interests, 
since  the  same  condition  of  uncertainty  as  to  the  vest- 
ing, and,  consequently,  as  to  the  value  of  their  in- 
terests, exists  as  if  the  limitations  were  to  persons  not 
in  being,  or  not  ascertained,  and  that  this  is  the  law 
is  recognized  by  the  authoritative  text  writers,  as  well 
as  by  the  later  English  decisions.^^  As  rightly  under- 
stood, therefore,  the  rule  is  not  inapplicable  because  the 
limitation  to  take  effect  in  the  future  is  in  favor  of  a 
person  in  being,  who  could  release  his  interest;  nor, 
when  there  is  a  contingency  as  to  the  persons  who  are 
to  take  in  the  future,  does  the  fact  that  such  persons  be- 
long to  a  class,  all  the  members  of  which  are  ascertainable 
within  the  statutory  period,  render  the  rule  inapplicable, 
though  by  a  conveyance,  in  which  all  the  members  of 
the  class  join,  the  future  interest  could  be  aliened. 
There  are,  however,  a  number  of  dicta  and  some  deci- 
sions to  the  effect  that  an  interest  is  not  invalid  under 

84.  Hodson  v.  Ball,  14  Sim.  558;       Ky.  516.  155  S.  W.  1134. 

Loring    v.    Blake,    98    Mass.    253;  86.     Marsden,  Perpetuities,  c.  3: 

Gray    v.    Whittemore,    192    Mass.  Gray.  Perpetuities,  c.  7;  1  Sanders, 

367,  116  Am.   St.  Rep.   246,  78  N.  Uses    (5th   Ed.)    203;    In  re   Har- 

E.    422;     Stone    v.    Nicholson,    27  greaves,  43  Ch.  Div.   401,  London 

Gratt.   (Va)   1.  &  S.  W.  Ry.  Co.  v.  Gomm,  20  Ch. 

85.  Jee  v.  Audley,  1  Cox.  324;  Div.  562;  Winsor  v.  MiUs,  157 
In  re  Dawson,  39  Ch.  D.  155;  Mass.  362,  32  N.  E.  352;  Starcher 
Stout  V.  Stout,'  44  N.  J.  Eq.  479,  v.  Duty,  61  W.  Va.  373,  56  S.  B. 
15    Atl.    843;    Flora    v.    Anderson,  527. 

67  Fed.   182;    Rand  v.   Smith,  153 
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the  rule  if  there  are  persons  in  being  who,  by  joining 
in  a  conveyance,  could  make  a  perfect  title,  and  these, 
though  now  overruled,  have  exerted  an  unfortunate  in- 
fluence in  obscuring  the  real  nature  of  the  rule.^^ 

The  occasional,  if  not  frequent,  misunderstanding  of 
the  rule  in  this  regard,  as  being  directly  aimed  at 
limitations  which  render  the  land  inalienable,  ''though 
all  mankind  join  in  the  conveyance,"  as  it  has  been 
expressed,  arises  in  part,  no  doubt,  from  the  fact  that, 
before  the  development  of  the  rule  here  treated  of,  the 
word  ''perpetuity"  was  used  in  an  entirely  different 
sense  from  that  of  "remoteness  of  vesting."  The  con- 
ception of  a  perpetuity  as  it  presented  itself  to  the 
minds  of  the  early  judges  found  its  typical  example  in 
the  case  of  a  fee  tail,  as  it  existed  before  the  intro- 
duction of  methods  by  which  it  could  be  barred.*^  The 
word  in  this  original  primary  sense  meant  an  interest 
which  was  both  indestructil)le  and  inalienable.  Accord- 
ingly, it  was  said  that  a  condition,  in  an  instrument 
creating  an  estate  tail,  that  a  recovery  barring  the 
entail  should  not  be  suffered,  was  bad,  as  conducing  to 
a  perpetuity  ;^^  and,  on  the  same  ground,  the  courts  at 
first  refused  to  recognize  limitations  of  terms  for 
years  after  a  failure  of  issue  of  the  first  taker,  since 
they  could  not  be  barred  by  recovery  or  otherwise.'**'  And 
so  it  was  considered  that  a  contingent  remainder,  if 
it  were  indestructible,  since  it  could  not  be  aliened, 
would  constitute  "a  perpetuity.  "^^ 

87.  See  Scatterwood  v.  Edge,  1  161;  Child  v.  Baylie,  Cro.  Jac. 
Salk.  229;  Avem  v.  Lloyd,  L.  R.  459.  These  early  decisions  were 
5  Eq.  2.83;  Gilbe'tson  v.  Richards,  overruled  by  the  Duke  of  Nor- 
4  Hurl.  &  N.  277,  5  Hurl.  &  N.  453;  folk's  Case,  3  Ch.  Cas.  1,  so  far 
Birmingham  Canal  Co.  v.  Cart-  as  they  decided  that  a  devise 
Wright,  11  Ch.  Div.  421.  over  of  a  term  on  failure  of  issue 

88.  Gray,  Perpetuities,  §§  140,  in  the  first  taker  was  void  even 
141,  152,  156-159.     See  ante,  §  27.  though     the      failure     of      Issue 

89.  Corbet's  Case,  1  Coke.  83b;  must  occur  within  a  life  or  lives 
Mildmay's  Case,  6  Coke,  40a.  in  being. 

90.  Gray,   Perpetuities,  §§   156,  91.    Chudleigh's    Case,    1    Coke 
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The  word  "porpotiiity"  is  still  soniotimos  usorl  in 
this  primary  souse,  which  is  evidently  the  more  natural 
signification  of  the  word.  This  bein^  so,  the  rule 
aj^ainst  ])eri)etuities,  of  which  we  here  treat,  mi^ht,  as 
stated  by  a  leading-  authority  on  the  subject,"-  be  more 
properly  termed  the  "rule  apiinst  remoteness,"  and,  if 
this  had  been  done,  there  would  now  exist  a  much  more 
general  apprehension  of  its  true  character. 

§  182.  The  period  allowed  for  vesting.  As  before 
stated,  in  order  that  the  limitation  may  not  be  invalid 
under  the  rule,  the  vesting  must  be  certain  not  to  occur 
later  than  a  life  or  lives  in  being,  and  twenty-one  years 
thereafter.  That  the  limitation  is  valid  if  the  vesting 
cannot  occur  later  than  a  life  or  lives  in  being  was 
settled  in  the  Duke  of  Norfolk's  Case,"^  which  in  fact 
established  the  rule  against  perpetuities.  This  period 
was  subsequently  extended  by  decisions  that,  if  the 
person  to  take  such  interest  was  an  infant,  either  born 
or  begotten  during  a  life  in  being,  the  time  might  be 
extended  till  the  termination  of  such  infant's  minority, 
thus  extending  the  possible  time  of  vesting  to  twenty- 
one  years  and  the  period  of  gestation  after  a  life  or 
lives  in  being."*  To  what  extent,  in  cases  other  than 
those  of  infancy,  a  period  longer  than  a  life  or  lives  in 
being  would  be  allowed,  was  for  many  years  undecided, 
it  being  usually  stated  that  the  time  for  vesting  might 
be  "within  a  reasonable  time"  after  lives  in  being;"'* 
and  it  was  not  till  towards  the  middle  of  the  nineteenth 
century  that  it  was  settled  that  the  period  of  twenty- 
one  years  could  be  added  to  the  life  or  lives  in  bcin? 
even  in  cases  where  the  person  to  take  is  not  an  infant."® 

120.    See  article  by  Charles  Sweet,  temp.  Talb.  228;  Gray,  Perpetuities, 

Esq.   in   29   Law   Quart.   Rev.   304  §   175. 

et  seq.  95.     See  Lloyd  v.  Carew,  Show. 

92.  Gray,  Perpetuities,  §  2.  Pari.  Cas.  137;  Gray,  Perpetuities, 

93.  3    Ch.    Cas.    1;    Gray,    Per-  §§   180-182. 

petuitles,    §§    169,    170.  96.     Cadell   v.   Palmer,   1   Clark 

94.  Stephens  v.   Stephens,  cas.      &  F.  372. 
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The  persons  in  being  by  whose  lives  the  period  is  in 
part  measured  may  be  indefinite  in  number,  provided 
it  is  possible  to  ascertain  as  a  fact  the  termination  of 
the  life  of  the  last  survivor,  so  as  to  determine  when 
the  period  of  twenty-one  years  is  to  commence.  Nor 
need  these  persons  have  any  connection  whatever  with 
the  property, — that  is,  they  need  not  be  persons  taking 
prior  estates  therein, — nor  need  they  even  be  relatives 
of  persons  given  interests  in  the  property.^'^  The  life 
or  lives  may,  on  the  other  hand,  be  the  lives  of  the 
donee  or  donees  under  the  executory  limitation.  For 
instance,  a  devise  to  A  and  his  heirs  to  take  effect  upon 
A's  attainment  of  an  age  named  is  valid,  since  he 
must  attain  that  age  within  his  own  life,  a  life  in  being, 
as  would  be  a  devise  to  the  children  of  a  person  de- 
ceased, upon  their  attainment  of  a  particular  age. 

A  life  is  ''in  being,"  within  the  rule,  even  though 
it  be  that  of  a  person  not  yet  born,  but  who  is  en  ventre 
sa  mere  at  the  date  of  the  creation  of  the  interest,  as 
in  the  case  of  a  limitation  which  takes  effect  in  favor  of 
the  child  of  testator's  posthumous  son;  such  son  being 
res^arded  as  in  being  at  the  time  of  the  creation  of  the 
interest, — that  is,  testator's  death, — and  consequently  the 
limitation  to  his  child  necessarily  taking  effect  within  a 
life  or  lives  in  being.^^  Furthermore,  an  interest  which  is 
to  vest  only  upon  the  attainment  of  twenty-one  by  one  or 
all  of  a  class  of  persons  named  is  not  too  remote  because 
such  person,  or  one  of  such  persons,  not  being  actually 
born  at  the  termination  of  a  life  or  lives  in  being,  but 
merely  en  ventre  sa  mere,  may  not  attain  twenty-one 
until  a  few  months,  the  period  of  gestation,  in  addition 

97.     Thellusson  v.  Woodford,  11  Rev.   at  p.   220.     But   see  Overby 

Ves.     112;     Cadell    v.    Palmer,    1  v.    Scarborough,    145    Ga.    875,    90 

Clark  &  F.  372.  And   see  Scatter-  S.  E.  67. 

wood  V.  Edge,  1  Salk.  229;  Low  v.  98.     Long  v.  Blackball,  7  Term 

Burron,  3  P.  Wms.  262;  Marsden,  R.    100;    Thellusson   v.    Woodford, 

Perpetuities,      §§      190,      216-219;  11  Ves.  112;  Marsden,  Perpetuities, 

editorial    note    in    20    Harv.    Law  35;  Lewis,  Perpetuity,  148. 
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to  twenty-one  years  after  a  life  or  lives  in  being.  For 
instance,  a  limitation  in  favor  of  the  first  son  of  A  who 
attains  twenty-one  is  valid  althonj2;h  it  may  occur  that 
the  first  son  of  A  wlio  attains  that  a,2;e  fails  to  do  so 
until  a  few  months  more  than  twenty-one  years  after 
the  death  of  his  father,  a  life  in  being."^  Two  periods 
of  gestation  may  accordingly  be  allowable  in  particular 
cases,  that  is,  one  period  as  regards  the  person  ''in 
being"  at  the  date  of  the  testator's  death  or  execution 
of  the  conveyance,  and  the  other  as  regards  to  the 
person  who  is  to  take  on  attaining  twenty-one.  So,  a 
gift  to  testator's  grandchildren  who  attain  the  age  of 
twenty-one  will  be  good,  although  the  only  grandchild 
who  does  attain  such  age  may  be  the  posthumous  son  of 
testator's  posthumous  son.^ 

If  the  time  named  for  the  vesting  is  not  measured 
by  lives,  but  is  merely  a  definite  number  of  years,  it  is 
necessary  that  this  be  twenty-one  years  or  less,  in  order 
that  the  limitation  be  valid.^  For  instance,  a  devise  of 
an  estate  to  commence  twenty-five  years  after  testator's 
death  is  invalid,  since  no  life  or  lives  can  be  pointed  out 
within  twenty-one  years  after  the  termination  of  which 
the  vesting  will  necessarily  occur,  if  it  ever  occurs. 

In  the  case  of  wills,  the  time  at  which  the  validity 
of  the  limitation  is  to  be  ascertained  is  the  time  of  the 
testator's  death,  that  being  the  time  at  which  the  will 
goes  into  effect,  and  not  the  time  of  its  execution.^  Ac- 
cordingly a  devise  to  such  of  A's  children  as  attain  the 
age  of  twenty-five  is  invalid  if  testator  dies  before  A, 

99.     Cadell   v.   Palmer,   1   Clark  1087;   Andrews  v.  Lincoln,  95  Me. 

&  F.  372.  541,  56  L.  R.  A.  103,  50  Atl.  898; 

1.  Thellusson  v.  Woodford  11  Woodall  v.  Bruen,  76  W.  Va.  193, 
Ves.    112;     Gray,    Perpetuities,    §  85  S.  E.  170. 

221;    Lewis,  Perpetuity,   147.  3.     Cattlin   v.    Brown,   11    Hare, 

2.  Marsden,  Perpetuities,  34;  372;  Murphey  v.  Brown,  159  Ind. 
Leake,  Prop,  in  Land.  441;  Pal-  106,  62  N.  E.  275;  Mullreed  v. 
mer  v.  Holford,  4  Russ.  403;  Clark,  110  Mich.  229,  68  N.  W. 
Rolfe     &     Rumford     Asylum     v.  138,  989. 

Lefebre,    69    N.    H.    238,    45    Atl. 
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since  in  that  case  there  may  be  children  born  after 
testator's  death  who  might  attain  that  age  more  than 
twenty-one  years  after  the  death  of  A,  or  of  any  other 
life  in  being  that  can  be  pointed  out,  while  it  is  valid  if 
the  testator  survives  A,  since  all  A's  children  must  be 
born  at  testator's  death  and  those  who  attain  the  age 
named  must  do  so  within  their  own  lives.* 

§  183.  Interests  subject  to  the  rule.  The  Rule 
against  Perpetuities  is  directed  against  the  vesting  of 
interests  at  a  remote  time  in  the  future,  and  has  con- 
sequently no  application  to  an  interest  which  is  already 
vested.  That  is,  a  limitation  creating  an  estate,  as  dis- 
tinct from  the  prospect  of  an  estate,  is  not  within  the 
operation  of  the  rule.^  And  the  fact  that  the  possession 
or  enjoyment  of  such  vested  interest  may  be  defei-red 
until  a  time  beyond  that  fixed  by  the  rule  does  not  affect 
the  validity  of  the  limitation.'"'  Accordingly  the  limi- 
tation of  an  estate  in  fee  simple  in  favor  of  B  is  not 
invalid  because,  by  the  same  instrument,  there  is  created 
a  prior  particular  estate  in  favor  of  A,  as  a  result  of 
which  B's  right  of  possession  is  postponed  for  more  than 
a  life  or  lives  in  being  and  twenty-one  years  thereafter.^ 
In  other  words,  the  Rule  against  Perpetuities  has  no 
application  in  the  case  of  a  vested  remainder.^     There 

4.  Southern  v.  WoUaston,  16  G2  Am.  St.  Rep.  356,  48,  N.  E.  556; 
Beav.  276.  Brown  v.  Brown,  247  IH.   528,  93 

5.  Gray,  Perpetuites,  §§  205-  N.  E.  357;  Seaver  v.  Fitzgerald, 
210;  Lewis,  Perpetuity,  164,  511.  141  Mass.  401,  6  N.  E.  73;  Gates 
See  authorities  a7ite,  §  177,  note  71.  v.    Seibert,    157    Mo.    254,    80    Am. 

6.  Gray,  Perpetuities,  §  209;  St.  Rep.  625,  57  S.  W.  1065; 
Lewis,  Perpetuity,  c.  22;  Marsden.  Lawrence's  Estate,  136  Pa.  354, 
Perpetuities,  c.  11;  Loring  v.  Blake.  11  L.  R.  A.  85,  20  Am.  St.  Rep. 
98    Mass.    253;    Otis   v.    McLellan,  925,  20  Atl.  521. 

13   Allen    (Mass.)    339;    Seaver   v.  8.     So  it  has  been  decided  that 

Fitzgerald,  141  Mass.  401,  6  N.  E.  the  limitation  of  a  vested  remain- 

73;    Siddall's   Estate,    180   Pa.    St.  der  upon  a  term  for  999  years  Is 

127,  36  Atl.  570.  not    invalid.      Todhunter    v.    Des 

7.  Gray,  Perpetuities,  §  209;  Moines,  I.  &  M.  R.  Co.,  58  Iowa, 
Madison    v.    Larmon,    170    111.    65,  205,  12  N.  W.  267. 
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is,  howovcr,  oikV  cmso  of  what  Is  known  hs  a  vested  re- 
mainder to  wliicli  the  rule  may  ai)i)ly,  tliat  is,  the  case 
of  a  remainder  in  favor  of  a  chiss,  wliieh  is  vested  in 
(me  or  more  members  of  the  class,  sniiject  to  open  and 
let  in  other  members,  snbsequently  born  or  answering 
the  description  of  the  class.®  If  such  a  remainder  may 
open  at  a  time  subsequent  to  the  period  fixed  by  the 
rule,  it  is  invalid.'*' 

In  this  country  it  has  been  decided,  and  generally 
recoiinized,  that  the  rule  does  not  a])|ily  to  the  contingent 
right  of  entry  for  breach  of  a  condition,  even  tliougli 
annexed  to  an  estate  in  fee  simple.^  ^  In  England  a 
different,  and  perhaps,  on  principle,  a  sounder,  view  has 
been  asserted  in  the  case  of  a  condition  annexed  to  a 
fee  simple  estate.'-  A  condition  of  re-entry  inserted  in 
a  lease  for  years  has  invariably  been  assumed  to  be 
valid,  and  that  it  is  so  is  conceded  even  by  writers  who 
deny  the  validity  of  such  a  condition  annexed  to  a  fee 
simple.'^ 

The  Eule  against  Perpetuities  does  not  invalidate 
the  possibility  of  reverter  upon  a  determinable  fee,^* 
for  the  reason  that  such  an  interest  is  merely  the  legal 
result  of  the  creation  of  the  estate  named.    So  long  as 

9.  Ante  §  139.  12.     hi     re      Hollis's      Hospital 

10.  Gray,  Perpetuities,  §§  110,  (1899)  2  Ch.  540,  per  Byrne.  J. 
110a,  205a.  But  the  contrary  In  re  Da  Costa  (1912)  1  Ch.  337. 
appears  to  be  assumed  in  Re  per  Eve  J.  And  see  Dunn  v.  Flood, 
Edward's  Estate,  255  Pa.  358,  99  25  Ch.  D.  629; contra  Atty.  Gen. 
Atl.  1010.  Cummins  (1906)  1  I.  R.  406.    And 

11.  Hopkins  v.  Grimshaw,  165  see  Challis,  Real  Prop.  (3rd  Ed.) 
U.   S.  342.  41  L.   Ed.  739;    Cowell  187,  210. 

V.  Colorado  Springs  Co.,  100  U.  S.  13.     Gray,    Perpetuities,    §    303; 

55,  25  L.  Ed.  547;  In  re  Stickney's  Lewis,    Perpetuity,    619.    See   post 

Will,  85  Md.  79,  103,  aS  L.  R.  A.  §  185,  note  44. 

693,  60  Am.  St.  Rep.  308,  36  Atl.  14.     Hopkins  v.   Grimshaw,   165 

654;    Tobey    v.    Moore,    130    Mass.  U.    S.    342,    41    L.    Ed.    739;    First 

448;  French  v.  Old  South  Soc.  106  Universalist  Soc.  of  North  Adams 

Mass.  479;  Palmer  v.  Union  Bank,  v.   Boland,    155    Mass.    171,    15    L. 

17    R.    I.    627,    24    Atl.    109;     See  R,  A.  231,  29  N.  E.  524. 
Gray,  Perpetuities.  §§  304-311. 
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the  law  recognizes  one's  right  to  create  a  determinable 
fee,  the  rule  cannot  intervene  to  exclude  a  necessary 
result  thereofJ^ 

Leases.  A  covenant  for  renewal,  in  an  instru- 
ment of  lease,  exercisable  after  the  period  named  by  the 
Rule  against  Perpetuities,  is  to  be  supported,  it  is  con- 
ceived, on  the  ground  that  being  merely  an  incident  to 
the  estate  for  years  created  by  the  lease,  and  in  the 
exclusive  control  of  the  tenant  thereunder,  it  does  not 
operate  as  a  clog  upon  the  alienation  of  the  land,  and 
an  option  of  purchase  in  the  lessee  may,  it  is  submitted, 
though  exercisable  after  the  period  of  the  rule,  be  sup- 
ported on  a  like  ground.^^'' 

Whether  a  lease  of  an  estate  for  years,  expressed 
to  commence  at  a  definite  time  in  the  future,  mon-.  re- 
mote than  the  period  of  the  rule,  is  invalid  under  the 
rule,  is  a  question  which  has  been  the  subject  of  con- 
siderable discussion.  In  an  English^^''  and  also  in  an 
Irish  decision,^^''  each  by  a  single  judge,  such  a  lease 
has  been  regarded  as  valid,  apparently  on  the  ground 
that  such  a  lease  creates  an  interesse  termini  and  that 
an  interesse  termini  is  a  vested  interest.  The  view  that 
an  interesse  termini,  in  the  sense  of  the  interest  of  one 
in  favor  of  whom  there  exists  a  limitation  of  an  estate 
for  years  to  commence  in  futuro,  is  a  vested  interest,^""^*^ 
does  not  commend  itself  to  the  present  writer,  and  is, 
it  is  conceived,  difficult  to  maintain.^ ^^  If,  by  giving  A  an 
estate  for  years  to  commence  thirty  years  hence,  I  give 
him  a  vested  interest,  why  do  I  not  give  him  the  same 
by  the  limitation  of  an  estate  in  fee  simple  then  to  com- 
mence.^^^    If  an  estate  for  years  can  be  limited  to  com- 

15.     See  Atty.  Gen.  v.  Cnmmins,  15d.     Ante,    |    135. 

(1906)   1  Ir.  406.  15e.     It    is    maintained    by    the 

15a.     Post  §  184,  notes  40,  4S.  learned    scholar,    Charles     Sweet, 

15b.     Mann,  Grossman  &  Paulin,  Esq.,    in    30   Law    Quart.    Rev.    66 

Ltd.  V.  Registrar,  117  Law  Times  et  seq. 

Rep.    (N.   S.)    703.  15f.     In  reply  to  this  question, 

15c.     Redington    v.    Browne,    L.  as    asked    in    an    article    by    the 

R.  32  Ir.  347.  present  writer  in  29   Law   Quart. 
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menoe  in  the  future,  regardless  of  the  Knle  ac^aiiist 
Peri)otuities,  an  obvious  method  of  avoiding  the  appli- 
cation of  the  rnle  to  executory  limitations  is  suggested. 
It  is  necessary  only  that  the  executory  limitation  be  of 
an  estate,  not  in  fee  simple  or  for  life,  but  for  years 
only,  say  for  nine  hundred  and  ninety-nine  years.  No 
distinction,  it  is  conceived,  can  be  asserted  between  a 
limitation  of  an  estate  for  years  by  a  lease,  and  a  limi- 
tation by  will.  If  the  one  creates  a  vested  interest  for 
the  purpose  of  the  rule,  although  the  estate  is  to  com- 
mence in  the  future,  the  other  does  likewise. 

Although  if,  after  creating  by  lease  an  estate  for 
thirty  years,  the  reversioner  makes  a  lease  by  which  he 
undertakes  to  limit  an  estate  for,  say,  twenty  years, 
commencing  at  the  end  of  the  thirty  year  period,  the 
second  lease  is  invalid,  it  is  conceived,  under  the  Rule 
against  Perpetuities,  this  is  not  the  case  if  the  second 
lease  limits  an  estate  to  commence  immediately,  to  ex- 
tend twenty  years  beyond  the  thirty-year  period.  In 
this  latter  case  the  second  lease  creates  an  estate,  a 
vested  interest,  for  fifty  years,  not  a  mere  prospect  of 
an  estate. 

Contingent  remainders.    There  has  been  much 


discussion  as  to  whether  the  Rule  against  Perpetuities 
is  applicable  to  contingent  remainders.  At  the  present 
time,  the  view  that  it  is  so  applicable  is  the  more  prev- 

Rev.  at  p.  303,  Mr.  Charles  Sweet,  remainder  to  commence  thirty 
In  the  article  referred  to  in  the  last  years  hence."  As  to  the  latter 
preceeding  note,  says:  "The  clause  of  this  answer,  the  present 
answer  Is  that  an  estate  of  free-  writer  would  say  that  B  has  a 
hold  is  subject  to  the  rules  of  vested  remainder  which,  like  all 
the  common  law  as  to  seisin,  other  vested  remainders,  has 
while  an  estate  for  years  is  not.  already  commenced,  though  B  is 
If  the  difficulty  as  to  seisin  is  for  the  time  being  excluded  from 
obviated,  an  estate  of  freehold  possession  by  reason  of  the  inter- 
can  be  made  to  commence  at  a  position  of  the  estate  in  favor  of 
future  date.  Thus  if  land  is  con-  A.  The  absurdity  of  making  the 
veyed  by  a  proper  assurance  to  A  application  of  the  Rule  against 
for  thirty  years,  with  remainder  Perpetuities,  a  modern  rule  in 
to  B  and  his  heirs,  B  has  a  vested  origin    and    policy,    dependent   on 
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alent  one,  and  it  has  been  so  decided.'^  But  a  logal 
contingent  remainder  limited  upon  an  estate  for  life 
in  a  living  person  is  not  within  tlie  rule,  whatever  the 
character  of  the  condition  precedent,  in  any  jurisdiction 
in  which  the  rule^'^  still  obtains  that  a  remainder  must 
vest  at  or  before  the  termination  of  the  particular 
estate,  since  the  remainder  cannot  possibly  vest  later 
than  the  period  fixed  by  the  rule.^^  Thus,  in  the  case  of 
a  devise  to  A,  and,  after  his  death,  to  his  children  wlio 
attain  twenty-two,  since  only  those  can  take  who  attain 
that  age  during  A- s  life, — that  is,  within  a  life  in  being, 
— the  limitation  is  valid.^^ 

Equitable  interests.    That  a  limitation  by  means 


of  which  an  equitable  estate  may  be  caused  to  commence 
in  the  future  is  subject  to  the  rule  to  the  same  extent 
as  a  legal  limitation  appears  never  to  have  been  ques- 
tioned.^*^ But  what  constitutes  the  commencement  of 
an  equitable  estate  for  the  purposes  of  the  rule,  or  in- 
deed for  other  purposes,  in  other  words,  what  constitutes 
a  vested  equitable  interest  as  distinct  from  an  equitable 
interest  which  is  not  vested,  is  a  question  to  which  the 
courts  give  no  satisfactory  answer.  Generally  speaking, 
it  appears,  one  has  a  vested  equitable  interest  if  he  has 
a  present  right  of  enjoyment,  or  a  present  right  to  the 

the  mediaeval  conception  of  seisin,  (13tli  Ed.)   274. 
seems  plainly  apparent.  The  question  of  the  existence  of 
16.     In  re  Frost,  43  Ch.  Div.  246.  another    rule    than    that    against 
See,  also,  Bowerman  v.  Taylor,  126  perpetuities,  restrictive  of  the  time 
Md.    203,    94    Atl.    652;     Wood    v.  of  vesting  of  a  contingent  remain- 
Griffin,  46  N.  H.  230;  Lockridge  v.  der,  has  been   before  referred  to. 
Mace,  109  Mo.  162,  18  S.  W.  1145;  See  ante   §   145. 
Re   Ashforth,    (1905)    1    Ch.    535;  17.     Ante  §  140. 
In  re  Koontz,   213   Pa.   319,   3   L.  18.     See  Lewis,  Perpetuity,   409 
R.  A.  N.  S.  639;   Geissler  v.  Read-  et  seq.;  Williams,  Real  Prop.  (21st 
ing  Trust  Co.  257  Pa.  329,  101  Atl.  Ed..)    415,  note  b.;   Abbiss  v.  Bur- 
797;     Gray,    Perpetuities,    §§    283-  ney,  17  Ch.  D.  211. 
298;    Lewis,  Perpetuity,  c.  16;    Id.  19.     1  Jarman,  WHls,  227. 
Supp.   97  et   seq.   Contra,   Challis,  20.     Gray,    Perpetuities,    §    323; 
Real  Prop.  (3rd  Ed.)  213,  and  Mr.  Lewis,    Perpetuity,     169,    174;     1 
Sweet's  note;  Williams,  Real  Prop.  Perry,  Trusts,  §  377. 
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conveyance  of  the  le<>al  title,  or  if  his  right  of  enjoy- 
ment is  postponed  merely  by  reason  of  either  a  con- 
flicting right  of  the  same  character  in  another-*  or  of  a 
provision  for  accniinilation  for  his  benefit." 

Option    contract.     It    has    in     l^lngland    Ijeen 

decided  that  a  contract  to  convey  land  at  any  time  in 
the  future  on  the  payment  of  a  certain  sum  is  invalid 
under  the  Kule  against  Perpetuities,  on  the  theory, 
apparently,  that  by  reason  of  the  remedy  of  specific 
performance  which  accrues  only  when  the  option  is 
accepted,  such  an  option  contract  is  in  effect  equivalent 
to  a  limitation  of  an  equitable  estate  possibly  to  com- 
mence at  an  indefinite  time  in  the  future.-^  And  the 
doctrine  of  this  decision  has  been  occasionally  asserted 
in  this  country.-^  So  long  as  the  option  is  not  exercised, 
the  person  to  whom  it  has  been  given  has  merely  a  pos- 
sibility of  acquiring  an  equitable  estate,  while,  so  soon  as 
it  is  accepted  by  him,  he  acquires  such  an  estate,  and 
the  option  provision  is  invalid  if  it  makes  feasiljle  such 
acquisition  of  an  estate  after  the  period  fixed  by  the 
rule.^^" 

21.  Ante  §  144.  W  Va.  193,  85  S.  E.  170. 

22.  Post  §  188,  note  72.  In  any  jurisdiction  in  which  an 

23.  London  &  South  Western  interest,  if  transferable  or  releas- 
R.  Co.  V.  Gomm,  20  Ch.  D.  421.  able,    is   not   within    the   rule,   or 

The    subsequent   case   of   South  the    statutory    substitute    for    the 

Eastern  R.  Co.  v.  Associated  Port-  rule,  an  option  is  not  within  the 

land  Cement  Manufacturers  (1910)  rule.      Blakeman    v.    Miller,    136 

1  Ch.  12  is  perhaps  not  in  entire  Cal.    138,    68    Pac.    587;     Mineral 

harmony    with    the    earlier    case.  Land  Inv.  Co.  v.  Bishop  Iron  Co., 

For  criticisms   of   the   later   case,  134   Minn.  412,  L.   R.  A.   1917   D, 

see  Gray,  Perpetuities,    (3rd   Ed.)  900.    159   N.   W.    966. 
§§  330b,  330c;  T.  Cyprian  Williams,  24a.     As    to    the    application    of 

Esq.  in  54  Sol.  .lourn.  471,  501.  the  rule  to  the  case  of  an  option 

24.  Winsor  v.  Mills,  157  Mass.  to  purchase  stock,  in  so  far  as 
362,  32  N.  E.  352;  Barton  v.  Thaw,  this  might  be  susceptible  of  spe- 
246  Pa.  348,  A.  &  E.  Ann.  Cas.  1916  cific  'enforcement,  see  31  Harv. 
D.  570,  92  Atl.  312;  Starcher  v.  Law  Rev.  660.  The  applicability 
Duty,  61  W.  Va.  373,  9  L.  R.  A.  of  the  Rule  against  Perpetuities 
(N.  S.)  913,  123  Am.  St.  Rep.  990,  to  cases  involving  the  creation 
66  S.  E.  527;  Woodall  v.  Bruen,  76  of  an  option  exercisable  at  a  re- 
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In  England  the  view  that  an  option  contract  is  with- 
in the  rule  has  been  applied  in  connection  with  a  covenant, 
in  a  lease  for  ninety-nine  years,  giving  to  the  lessee  an 
option  to  purchase,  exercisable  at  any  time  during  the 
life  of  the  lease,^^  A  contrary  view,  that  such  a  covenant 
is  valid,  has  been  asserted  in  one  state, ^'^  and,  conceding 
that  a  covenant  for  perpetual  renewal  is  valid, ^^  it  is 
somewhat  difficult  to  see  how  a  covenant  by  which  the 
lessee  acquires  an  option  of  purchase  can  be  invalid. 
One  involves  an  option  to  acquire  an  estate  in  fee 
simple,  and  the  other  an  option  to  acquire  an  estate  for 
years.^^ 

Trusts.    In  so  far  as,  by  reason  of  the  creation 


of  a  trust  of  a  limited  duration  or  character,  or  by 
reason  of  the  invalidity  of  the  trust  sought  to  be  cre- 
ated, there  is  a  resulting  trust  in  favor  of  the  grantor 
or  the  testator's  heirs,^^  such  resulting  trust  is  not 
invalid  under  the  Eule  against  Perpetuities.^*^  Even  if 
not  a  vested  interest,^  ^  it  being  an  interest  recognized 
by  the  law  rather  than  one  voluntarily  created,  its 
validity  is  not  open  to  question,  irrespective  of  the  re- 
moteness of  the  right  of  enjoyment  incident  thereto. 

mote  time  is  strongly  questioned  230b. 

by  Professor  John  R.  Rood  in  14  29.     Ante  §  107b. 

Mich.  Law  Rev.  at  p.  231,  and  23  30.     Hopltins  v.   Grimshaw,   165 

Case  and  Comment  at  p.  835.  See  U.    S.    342,    41    L.    Ed.    739.      See 

also  15  Mich.  Law  Rev.  526.  Schlessinger   v.   Mallard,   70   Cal., 

25.  Woodall  v.  Clifton,  (1905)  326,  11  Pac.  728;  Stone  v.  Fram- 
2  Ch.  257,  per  Warrington,  J.  ingham,  109  Mass.,  303;   Daniel  v. 

26.  Hollander  v.  Central  Metal  Jacoway,  Freeman  (Miss.),  39; 
&  Supply  Co.,  109  Md.  131,  23  L.  R.  Campbell  v.  City  of  Kansas,  102 
A.  (N.  S.)  1135,  71  Atl.  442;  See  Mo.  326,  10  L.  R.  A.  593,  13  S.  W. 
Blakeman  v.  Miller,  136  Cal.  138,  897;  Jenkins  v.  Jenkins  Univer- 
68  Pac.  587.  sity,  17  Wash.  60,  49  Pac.  247,  50 

27.  Post  §  184,  note  40.  Pac.  785. 

28.  But  that  there  is  a  distinc-  31.  It  would  seem,  in  view  of 
tion  between  the  two  cases  is  its  analogy  to  a  reversion,  to  be 
asserted  by  T.  Cyprian  Williams,  a  vested  interest,  an  equitable  es- 
Esq.   See  article  42   Sol.  Jour.  628,  tate. 

referred  to  in  Gray,  Perpetuities,  § 
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In  accordance  with  the  view  that  the  rule  applies 
merely  to  the  time  of  vesting,  and  not  to  the  duralion  or 
an  interest,  it  is  not  viohited  by  a  limitation  of  an  estate 
in  trust,  because,  by  the  terms  of  its  creation,  the  trust 
may  extend  beyond  a  life  or  lives  in  being  and  twenty- 
one  years  thereafter,  provided  it  commence  within 
that  time.^- 

As  before  stated,^^  the  view  has  been  not  infre- 
quently asserted  by  the  courts  that  when  the  creator  of 
a  trust  has  indicated  an  intention  that  the  trust  shall 
continue  for  a  specified  time,  or  that  the  trust  res  shall 
not  be  turned  over  to  the  beneficiary  or  beneficiaries 
until  a  time  named,  the  beneficiary  or  beneficiaries, 
although  of  full  age,  cannot,  prematurely,  tci-minnte 
the  trust  and  demand  a  transfer  of  the  res,  in  disregard 
of  the  creator's  intention.  The  question  then  arises 
whether  the  Eule  against  Perpetuities  can  be  regarded 
as  applying  to  limit  the  period  for  which  the  termination 
of  a  trust  can  thus  be  postponed,  and  there  are  occasional 
cases  in  which  the  view  is  apparently  adopted  that  a 
trust  which  is  thus  to  endure  beyond  the  period  of  the 
rule  is  invalid.^^  It  would  seem  however  that  the  bene- 
ficiary has  a  vested  interest,  an  ''equitable  estate," 
even  though  not  entitled  to  terminate  the  trust,-"' ^  and 
that  consequently  a  rule  directed  against  remoteness  of 
vesting  has  no  application  to  a  provision  merely  defer- 
ring the  time  for  the  termination  of  a  trust.  If  such  a  pro- 
vision is  to  be  regarded  as  restricted  to  the  period  of 

32.  Gray,  Perpetuities,  §  2S4;  34.  Davis  v.  WiUiams,  85  Tenn. 
36  Atl.  635,  In  re  Jolinston's  Es-  646,  4  S.  W.  8;  Siedler  v.  Syms,  50 
tate,  185  Pa.  St.  179,  64  Am.  St.  N.  J.  Eq.  275,  38  Atl.  424;  Bigelow 
Rep!  621,  39  Atl.  879;  Pulitzer  v.  v.  Cady,  171  111.  229,  63  Am.  St. 
Livingston,  89  Me.  359,  overruling  Rep.  230,  48  N.  E.  974;  Hart  v. 
Slade  V.  Patten,  68  Me.  380;  Seymour,  147  111.  598,  35  N.  E. 
Phillips  v.  Harrow,  93  Iowa,  92,  246;  Thomas  v.  Gregg,  76  Md.  169. 
61  N.  W.  434;  Gambrill  v.  GambrUl,  24   Atl.   418. 

122    Md.    563,    89   Atl.    1094,    over-  35.     The    contrary    view,    stated 

ruling  several  Maryland  cases.  See,      in  the  former  edition  of  this  book, 
also  ante,  note,  §  179,  note  71a.  is  presumably  erroneous. 

33.  Ante   6   116(d). 
R.    P.— 3S. 
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a  life  or  lives  in  being  and  twenty-one  years  thereafter,^* 
it  is,  it  would  seem,  by  force  not  of  the  general  rule 
against  perpetuities,  but  by  force  of  a  special  rule, 
framed  by  analogy  to  the  general  rule,  but  entirely 
distinct  therefrom.^ ''^ 

§  184.  Limitations  within  control  of  owner.  It  is 
generally  recognized  that  a  limitation  of  an  estate  to 
vest  in  the  future  is  perfectly  valid,  although  the  vesting 
may  occur  at  a  time  more  remote  than  that  fixed  by  the 
rule,  if  it  must  occur  during  the  continuance  of  an  estate 
in  fee  tail  created  by  the  same  instrument,  or  imme" 
diately  on  the  termination  of  such  estate.^^  The 
basis  asserted  for  this  view  is  that  the  tenant  in  fee  tail 
may  at  any  time,  by  a  common  recovery  or  by  a  convey- 
ance in  fee  simple,  as  provided  by  statute,  destroy  the 
limitation,  so  that  it  is  in  effect  nonexistent  as  to  him.^^ 
In  such  a  case  the  limitation,  being  exclusively  in  favor 
of,  and  in  the  absolute  control  of,  one  who  has  an  ex- 
isting estate  in  the  land,  may  be  regarded  as  a  mere 
appurtenance  to  such  estate  for  the  purpose  of  the  rule. 
It  no  more  acts  as  a  clog  on  the  alienation  or  develop- 
ment of  the  property  than  does  the  estate  itself. 

The  validity  of  a  covenant  by  a  lessor  for  perpetual 
renewal  is  generally  recognized,*"  and  this  is  sometimes 

36.  As  indicated  in   Winsor  v.  tation     is    void     in    jurisdictions 
Mnis,  157  Mass.  362,  32  N.  E.  352.  where   the  tenant   in   tail   has  no 

37.  See   Gray,   Perpetuities,   §§  power  to  convey  the  fee,  the  rea- 
121c,  121f.  son   for   the   doctrine   being   non- 
38.    Lewis,      Perpetuity,      664;  existent.      St.    John    v.    Dann,    66 

Gray,     Perpetuities,     §§     443-453;  Conn.  401,  34  Atl.  110. 
Marsden,     Perpetuities,     c.    7;     1  40.     Hare   v.    Burges,   4   Kay   & 

Jarman,    Wills,    217;    Cole   v.    Se-  J.  45;   Muller  v.  Trafford     (1901) 

well,  4  Dru.  &  War.  1,  2  H.  L.  Cas.  1  Ch.  54;  Pollock  v.  Booth,  Ir.  Rep. 

186;   Goodwin  v.  Clark,  1  Lev.  35,  9  Eq.  229;    Page  v.  Estey,  54  Me. 

Nicholls  V.  Sheffield,  2  Browne,  Ch.  319;  Banks  v.  Haskey,  45  Md.  20,7; 

215,  Bristow  v.  Boothby,  2  Sim.  &  Blackmore   v.    Boardman,    28    Mo. 

S.    465,    Barber    v.    Pittsburg,    Ft.  420;  Hoff  v.  Royal  Metal  Furniture 

W.  &  C.  R.   Co.,  166  U.   S.  83,  41  Co.,  117  App.  Div.  884,  103  N.  Y. 

L.  Ed.  925.  Supp.  371,  189  N.  Y.  555,  82  N.  E. 

39.     Consequently   such   a  limi-  1128;     Creighton     v,    McKee,     2 
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referred  to  as  involving  an  exception  to  tlie  "Rule  aorainst 
Perpetuities."*^  It  involves  such  an  exception,  however, 
it  is  submitted,  only  in  the  sense  that  a  limitation  subieot 
to  destruction  by  a  tenant  in  tail  involves  an  exception 
to  the  rule,  that  is,  the  exercise  of  the  rij^lit  of  renewal 
being  in  the  absolute  control  of  the  tenant  of  the  estate 
for  years,  it  may  be  regarded  as  a  mere  ai^purtenance 
thereto,  and  has  no  such  independent  existence  as  to 
involve  any  clog  on  the  title,  other  than  such  as  exists 
by  reason  of  the  estate  for  years  itself.^^  It  would  seem 
that,  on  the  same  theory,  an  option  of  purchase  in  the 
lessee,  though  exercisable  at  a  time  beyond  the  limits 
of  the  rule,  may  be  regarded  as  valid,  it  being  absolutely 
in  the  control  of  the  owner  of  an  existing  estate  therein, 
and  so  not  constituting  a  clog  on  the  title  independent 
of  such  estate.^'  A  like  reason  exists  for  the  validity 
of  a  right  of  re-entry  for  breach  of  a  condition  inserted 
in  a  lease  for  years,  however  remote  may  be  the  possible 
time  of  its  exercise,  even  in  a  jurisdiction  w^here,  as  in 
England,  a  condition  of  reentry  in  connection  with  a  fee 
simple  estate  is  invalid.^^  The  condition  or  right  of 
re-entry  can  be  exercised  only  by  the  owner  of  an  ex- 
isting estate  in  the  land,  the  estate  in  reversion,  and 
consequently  no  more  involves  a  clog  upon  the  title 
than  does  the  reversion  itself,  to  which  it  is  appurtenant. 

§  185.  Limitations  on  failure  of  issue.  Since  a 
limitation  which  is  always  subject  to  destruction  at  the 
option  of  one  having  an  estate  in  fee  tail  in  the  land  is 
not  invalid  under  the  rule,  however  remote  may  be  the 
possible  time  of  vesting  thereunder,*^  it  follows  that, 
in  jurisdictions  where  estates  in  fee  tail  are  still  rocog- 

Brewst.     (Pa.)  383;  Thaw  v.  Gaff-  42.     "The  covenant  to  renew  )3 

ney,  75  W.  Va.  229,  83  S.  E.  983;  part  of  the  lessee's  present  inter- 
Contra,   Morrison  v.   Rossignol,   5       ^st."     Gray,  Perpetuities  §  230. 

^^^-  ^^-  43.     See   ante    §    183,   notes   25, 

41.     See  e.   g.  London  &  S.   W. 

R.    Co.     V.     Gomm,     20     Ch.     562, 

579;  In  re  Tyrell's  Estate   (1907)  ^^-     ^^^  «"'^  §  ^^^'  "^^e  13. 

I  Ir   R    194  ^^-     -^"'^  18^.  Jiote  38. 
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nized,  in  the  case  of  a  devise  to  A,  or  to  A  and  his  heirs, 
and,  upon  the  (indefinite)  failure  of  the  issue  of  A,  then 
over  to  another  or  others,  since  A  takes  an  estate  tail, 
the  limitation  over  is  not  within  the  rule,  and  is  valid. 
The  case  is,  however,  different  if  there  is  a  limitation 
over  on  the  failure  of  issue,  not  of  the  first  taker,  but 
of  some  third  person,  as  if,  for  instance,  the  limitation 
over  in  the  above  case  were  on  the  failure  of  the  issue 
of  ^'B."  The  limitation  over  is  then,  as  in  the  first  case, 
presumptively  on  an  indefinite  failure  of  issue,  and  this 
is  liable  to  occur  at  a  time  in  the  future  indefinitely 
remote.  In  this  case  there  is  not,  as  in  the  other,  an 
estate  tail  in  the  first  taker  to  save  the  limitation  over 
from  the  operation  of  the  rule,  and  it  is  consequently 
void.^^ 

If  the  failure  of  issue  referred  to  is  not  an  indefinite 
failure  of  issue,  but  a  failure  upon  the  death  of  a  living 
person,  the  limitation  over  is  upon  a  contingency  within 

46.  Gray,  Perpetuities,  §§  212,  stricted  to  cases  in  which  a  "defi- 
213;  Marsden,  Perpetuities,  183;  nite"  failure  is  not  intended  (see 
Lewis,  Perpetuity,  c.  15;  1  Jarmau,  ante,  24);  but  the  second  clause 
Wills,  217;  Barter  v.  Pittsburg  is  singularly  incorrect,  since  the 
Ft.  W.  &  C.  R.  Co.,  166  U.  S.  83,  presence  of  the  estate  tail  pre- 
41  L.  Ed.  925;  Taylor  v.  Taylor,  vents  invalidity  for  remoteness. 
63  Pa.  St.  481.  In  4  Kent's  Comm.  Of  the  numerous  authorities  cited 
276,  the  author  says:  "The  series  by  the  learned  chancellor,  all  but 
of  cases  in  the  English  law  have  two  support  merely  the  statement 
been  uniform,  from  the  time  of  that  an  estate  tail  is  created  by 
the  Year  Books  down  to  the  pres-  such  a  devise.  Of  these  two,  one 
ent  day,  in  the  recognition  of  the  (Eoe  d.  Fonnereau  v.  Fonnereau. 
rule  of  law  that  a  devise  in  fee,  2  Doug.  504)  decided  that  a  limi- 
with  a  remainder  over  if  the  dev-  tation  after  an  estate  tail  so  cre- 
isee  dies  without  issue  or  heirs  ated  is  valid,  and  the  other  (Bar- 
of  the  body  is  a  fee  cut  down  to  low  v.  Salter,  17  Ves.  479)  decided 
an  estate  tail;  and  the  limitation  that  a  limitat'on  over  of  personal- 
over  is  void,  by  way  of  executory  ty  after  an  indefinite  failure  of  is- 
devise,  as  being  too  remote,  and  sue  is  void.  There  was  no  rule 
founded  on  an  indefinite  failure  a?ainst  renotoness  in  the  time  of 
of  issue."  The  first  clause  of  the  Year  Books. 
this    statement    is    correct    if    re- 
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the  period  proscribed  by  the  mle,  and  consequently  is 
valid,  although  no  estate  in  fee  tail  is  created.'* '^ 

In  jurisdictions  in  which  estates  in  fee  tail  are 
changed  into  estates  in  fee  simple,  a  limitation  over 
upon  an  indefinite  failure  of  issue  is  a  limitation  in 
attemped  defeasance  of  a  fee  simple  estate  and  is  invalid 
as  being  too  remote.^ ^ 

When  one  who  has  a  term  of  years  devises  it  to  A 
with  a  limitation  over  on  the  indefinite  failure  of  issue 
of  A,  there  cannot  be  an  estate  tail  in  A,  since  an  estate 
tail  in  a  term  for  years  is  not  recognized,  and  conse- 
quently the  limitation  over  on  failure  of  issue  is  in- 
valid, as  being  too  remote.^® 

§  186.  Effect  of  remoteness  of  limitation.  Limita- 
tions which  are  void  for  remoteness  have  ordinarily  no 
effect  upon  estates  previously  limited  to  others.  So, 
previous  interests  which  were  intended  to  be  abridged 
by  such  limitations,  continue  unaffected  by  the  void 
limitations.  For  instance,  in  the  case  of  a  devise  in 
fee  simple,  with  a  limitation  over  to  B  at  the  termi- 
nation of  twenty-five  years,  the  latter  limitation  being 
void,  A  has  an  indefeasible  fee-simple  estate.^®    If  how- 

47.  Lewis,  Perpetuity,  186;  sionary  Union,  73  N.  H.  416,  111 
Marsden,  Perpetuities,  c.  15;  Pells  Am.  St.  Rep.  632,  62  Atl.  647,  3 
V.  Brown,  Cro.  Jac.  590;   Duke  of      L.  R.  A.  N.  S.  1143. 

Norfolk's    Case,    3     Ch.    Cas.     1;  49.     Lewis,    Perpetuity,    318.    et 

Glover    v.    Condell,    163    111.    566,  seq.;   Marsden,    Perpetuities,    183; 

35    L.    R.    A.    360,    45    N.    E.    173.  Gray,  Perpetuities,  §  212;   Fearne, 

Pratt  V.  Alger,  136  Mass.  550;  Lee  Cont.  Rem.  485;   Barlow  v.  Salter, 

V  Gates,  171  N.  Car.  717,  88  S.  E.  17  Ves.  479. 
889.  50.     Gray,   Perpetuities,    §§   247- 

48.  Hertz  v.  Abrahams,  110  Ga.  250;  Watkins  v.  Quarles,  33  Ark. 
707,  50  L.  R.  A.  542,  36  S.  E.  409;  179;  Nevitt  v.  Woodburn,  190  IH. 
Huxford  V.  Milligan,  50  Ind.  542;  283;  Johnson  v.  Preston,  226  111. 
Comegys  v.  Jones,  65  Md.  317,  4  447.  10  L.  R.  A.  ^.  S.)  564,  80 
Atl.  657;  Lurman  v.  Hubner,  75  N.  E.  1001;  Carpefl^r  v.  Hubbard, 
Md.  268,  23  Atl.  646;  Riley  v.  263  111.  571,  105  N.  E.  688;  Gray 
Jaeger  (Mo.)  189  S.  W.  1168;  v.  Whittemore,  192  Mass.  367,  10 
MerriU  v.  American  Baptist  Mis-  L.  R.  A.  (N.  S.)  1143,  116  Am.  St. 
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ever  the  previous  limitations  can  be  regarded  as  depend- 
ent on  those  subsequent,  so  that  they-  cannot  be  sepa- 
rated without  doing  violence  to  the  whole  testamentary 
plan,  the  prior  limitations  will  also  fail  as  a  result 
of  the  remoteness  of  those  subsequent. ^^ 

In  England  it  has  been  decided  that  any  limitation 
expectant  on  a  previous  limitation  which  is  void  for 
remoteness  is  also  void,  on  a  presumption  of  intent  to 
that  effect  ;^^  but,  as  shown  by  the  distinguished  writer 
to  whom  we  have  so  often  referred,  there  seems  no 
reason  for  the  adoption  of  such  general  rule  as  to  in- 
tent, and  a  limitation  of  an  interest  which  must  vest 
within  the  legal  period  might  well  be  sustained,  though 
preceded  by  a  limitation  of  an  interest  void  for  re- 
moteness.^^ 

If  an  estate  is  limited  merely  for  life,  the  prop- 
erty will,  in  case  of  the  remoteness  of  a  subsequent 
limitation,  ordinarily  pass  to  such  persons  as  would 
have  taken  if  there  had  been  no  such  subsequent  limita- 
tion, these  being  usually  the  heirs  or  residuary  devisees 
of  the   testator.^* 

Rep.   246,   78  N.  E.   422;    Wood  v.  Ch.  810. 

Griffin,    46    N.    H.    230;    Stout   v.  53.     Gray,  Perpetuities,   §§   251- 

Stout,    44   N.   J.    Eq.    479,    15   Atl.  257;    See    also    editorial    notes    in 

843;  In  re  Whitman's  Estate,  248  15  Columbia  Law  Rev.  at  p.  722, 

Pa.    285,    93    Atl.    1062;     Goffe    v.  29  Harv.  Law  Rev.  at  p.  341. 
Goffe,  37  R.  I.  542,  Ann.  Gas.  1916B,  54.     Gray,    Perpetuities,    §    248; 

240,  94  Atl.  2.  Lewis,    Perpetuity,    420;    Beers   v. 

51.  Eldred  v.  Meek,  183  111.  26,  Narramore,  61  Conn.  13,  22  Atl. 
75  Am.  St.  Rep.  86,  55  N.  E.  536;  1061;  Goffe  v.  Goffe,  37  R.  I.  542, 
Barrett  v.  Barett,  255  111.  332,  99  Ann.  Cas.  1916B,  240,  94  Atl.  2.  In 
N.  E.  625;  Iliorndike  v.  Loring,  15  Lockridge  v.  Mace,  109  Mo.  162, 
Gray,  391;  Kountz's  Estate,  213  18  S.  W.  1145,  it  was  held  that, 
Pa.  390,  3  L.  R.  A.  N.  S.  369,  5  where  a  remainder  was  void  under 
A.  &  E.  Ann.  Cas.  427,  62  Atl.  the  rule,  the  preceding  life  estates 
1103;  See  Gray,  Perpetuities,  §§  were  also  void,  on  the  theory  that 
247-249E.  the    entire    gift    should    stand    or 

52.  Moneypenny  v.  Bering,  2  fall  together.  In  Johnston's 
Gex  M.  &  G.  145;  In  re  Thatcher's  Estate,  185  Pa.  St.  179,  64  Am.  St. 
Trusts,  26  Beav.  365;  In  re  Rep.  621,  39  Atl.  879,  a  term  in 
Hewitt's     Settlement      (1915),     1  trustees  preceding  a  remote  limi- 
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Separation  of  limitations.     When  a  limitation 


provides  for  the  vesting  of  an  estate  on  an  event 
which  may  occur  beyond  the  legal  period,  it  will  not  he 
separated  into  two  gifts  by  the  court,— one  in  case 
the  event  named  occurs  within  the  period,  and  the 
other  in  case  it  occurs  thereafter,  and  upheld  as  to 
the  former.^^  Accordingly,  the  fact  that  the  happen- 
ing of  the  event  named  would  necessarily  involve  an- 
other contingency  which  is  not  remote  does  not  render 
the  limitation  over  valid  in  the  latter  contingency, 
unless  this  latter  contingency  is  named  in  the  original 
limitation,— that  is,  unless  the  original  settlor  ex- 
pressly so  provides.^^  Thus,  if  there  is  a  gift  to  A 
for  life,  with  a  gift  over  in  case  he  has  no  son  who 
shall  attain  twenty-five  years,  the  gift  over  is  void, 
though  the  contingency  named  includes  the  contingency 
that  A  may  have  no  children,  which  must  occur  during 
A's  life.  If,  on  the  other  hand,  there  is  a  gift  over  in 
case  A  has  no  son  who  shall  attain  twenty-five  years, 
or  "in  case  he  has  no  son,"  while  the  gift  over  in  the 
first  alternative  will  be  void,  that  in  the  second  will 
be  upheld.^"^  In  the  case  of  such  alternative  or  sepa- 
rable limitations,  it  is  well  settled  that  one  may  be 
valid,  though  the  other  violates  the  rule;^^  and  it 
has  been  adjudged  in  England  that,  even  when  the 
settlor  or  testator  has  not  in  terms  separated  the  con- 

tation    was    held    to    fail    because  Leake    v.    Robinson,    2    Mer.    363; 

created  solely  for  the  purpose  of  Longhead  v.  Phelps,  2  W.  Bl.  704; 

making  the  invalid  gift  over.  Halsey   v.    Goddard,    86    Fed.    25; 

55.  Lewis,  Perpetuity,  465,  466;  Perkins  v.  Fisher,  8  C.  C.  A.  270, 
Gray,  Perpetuities,  §  331;  Post  v.  59  Fed.  801;  Quinlan  v.  Wiekman, 
Rohrbach,  142  111.  600,  32  N.  E.  233  111.  39,  84  N.  E.  SS,  122  Am. 
687;  Eldred  v.  Meek,  183  111.  26,  St.  Rep.  144;  Jackson  v.  Phillips, 
75  Am.  St.  Rep.  86,  55  N.  E.  536.  14   Allen    (Mass.)    572;    Seaver   v. 

56.  Gray,  Perpetuities,  §§  332-  Fitzgerald,  141  Mass.  401,  6  N.  E. 
337;  Proctor  v.  Bishop  of  Bath  &  73;  Gray  v.  Whittemore,  192  Mass. 
Wells,   2   H.   Bl.   358.  367,    78    N.    E.    422,    116    Am.    St. 

57.  See  Miles  v.  Harford,  12  Ch.  Rep.  246;  Walker  v.  Lewis,  90  Va. 
Div.  691.  573,  19  S.  E.  258. 

58.  Lewis,    Perpetuity,    c.    21; 


616  Real  Property.  [§  186 

ting-encies  by  alternative  limitations,  if  a  gift  over  will, 
in  certain  circumstances,  take  effect  as  a  contingent 
remainder,  and  in  other  circumstances  as  an  executory 
devise,  it  may  be  valid  as  creating  a  remainder,  though, 
if  it  took  effect  as  an  executory  devise,  it  would  violate 
the  rule.^^ 

In  the  case  of  a  gift  to  a  class,  the  vesting  of  which 
is  postponed  till  after  the  period  allowed  by  the  rule, 
the  gift  is  void  as  to  all  members  of  the  class.  Thus, 
in  the  case  of  a  gift  to  those  of  testator's  grandchildren 
who  reach  the  age  of  twenty-five,  the  share  of  each 
cannot  be  determined  till  the  youngest  reaches  that 
age,  and  consequently  the  gift  is  void,  even  as  to  those 
who  reach  twenty-five  within  the  legal  period.®^  If, 
however,  the  gifts  to  the  members  of  a  class  are  inde- 
pendent, so  that  the  amount  of  the  gift  to  each  mem- 
ber is  independent  of  the  number  of  members,  the  gift 
to  any  one  member  is  not  invalidated  by  the  fact  that 
that  to  others  may  not  vest  within  the  legal  period.^* 

59.  Challis  v.  Doe,  18  Q.  B.  the  devise  would  be  upheld  so 
231;  Evers  v.  Challis,  7  H.  L.  Cas.  as  to  vest  upon  the  arrival  of  the 
531;  See  note  11  Columbia  Law  grandchildren  at  the  age  of  twenty- 
Rev,  at  p.   271.  one, — that    is,    within    the    legal 

60.  Gray,  Perpetuities,  §§  369-  period.  This  decision  is  search- 
389;  1  Jarman,  Wills,  229;  Leake  ingly  criticised  by  Professor  Gray 
v.  Robinson,  2  Mer.  363;  Porter  in  9  Harv.  Law  Rev.  242,  Gray, 
V.  Fox,  6  Sim.  485;  In  re  Moseley's  Perpetuities,  §  857  et  seq.,  where 
Trusts,  L.  R.  11  Eq.  499,  11  Ch.  the  uncertainty  and  confusion 
Div.  555;  Pearks  v.  Moseley,  5  likely  to  arise  from  such  attempts 
App.  Cas.  714;  Sears  v.  Putnam,  to  mould  the  limitations  in  order 
102  Mass.  5;  Coggins'  Appeal,  124  to  make  them  valid  are  clearly 
Pa.   St.   10;    Eldred   v.    Meek,   183  shown. 

in.  26,  75  Am.  St.  Rep.  86,  55  N.  E.  61.     Gray,  Perpetuities,    §§   389- 

536;    Lawrence   v.   Smith,   163   111.  395;  1  Jarman,  Wills,  229;  Cattlin 

149,    45    N.    E.    259.  v.    Brown,    11    Hare,    372;    Storrs 

In  Edgerly  v.  Barker,  66  N.  H.  v.  Benbow,  3  De  Gex,  M.  &  G.  390; 

434,  472,  31  Atl.  900,  28  L.  R.  A.  Albert     v.     Albert,     68     Md.     352, 

328,    in    the    case    of  a    devise    to  Bowerman  v.  Taylor,  126  Md.  203, 

grandchildren    on    arrival    at    the  94   Atl.    652.     As    supporting   this 

age   of   forty,    which   is   evidently  view,     Prof.     Gray     considers     at 

too    remote,   the    court   held   that  length  Lowry  v.  Muldrow,  8  Rich. 
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§  187.  Charitable  gifts.  When  it  is  said,  as  is 
frequently  done,  that  the  Rule  against  Perpetuities 
does  not  apply  to  charitable  trusts,''-  the  word  "per- 
petuity" is  used  in  its  primary  sense,  and  the  state- 
ment appears  to  mean  that  a  charitable  trust  is  not 
invalid,  though  it  is,  in  theory  at  least,  of  ])erpetual 
duration,  by  reason  of  the  lack  of  definite  cestitis  que 
trust  to  consent  to  its  termination.*"'^  And  the  state- 
ment may  also  have  some  reference  to  the  fact  that, 
for  a  like  reason,  the  beneficial  interest  under  such  a 
trust  is  alienable. ^^  A  charitable  trust  may,  how- 
ever, be  invalid  under  the  rule  against  remoteness. 

If,  after  a  gift  to  A,  there  is  a  limitation  over  to 
B  in  trust  for  a  charity  on  a  certain  event,  the  limita- 
tion over  is  void  if  this  event  may  occur  beyond  the 
period  of  the  rule.^^  Likewise,  if,  after  a  gift  in  trust 
for  a  charity,  there  is  a  limitation  over  to  an  individ- 
ual, the  limitation  over  is  void  if  on  a  remote  event.^^ 


Eq.  (S.  C.)  241,  and  Hills  v. 
Simonds,  125  Mass.  536,  and 
criticises  Sears  v.  Russell,  8  Gray 
(Mass.)  86,  Lovering  v.  Lovering, 
129  Mass.  97,  and  Smith's  Appeal, 
88  Pa.  St.  492,  which  cases,  without 
considering  the  question  from  this 
point  of  view,  held  that  gifts 
which  might  thus  be  regarded  as 
independent  were  all  invalid  to- 
gether. Lovering  v.  Lovering  has 
since  been  overruled  by  Dorr  v. 
Lovering,  147  Mass.  530,  18  N.  E. 
412. 

62.  See  e.  g.  Russell  v.  Allen, 
107  U.  S.  163,  27  L.  Ed.  397; 
Jackson  v.  Phillips,  14  Allen 
(Mass.)  539;  Hartson  v.  Elden,  50 
N.  J.  Eq.  522,  26  Atl.  561;  Alden 
V.  St.  Peter's  Parish  in  City  of 
Sycamore,  158  111.  631,  30  L.  R.  A. 
232,  42  N.  E  392;  Troutman  v. 
De  Boissiere  Odd  Fellows'  Orphans' 


Home  &  Industrial  School  Ass'n 
(Kan.)  64  Pac.  33;  Yeap  Cheah 
Neo  V.  Ong  Cheng  Neo,  L.  R.  6 
P.  C.   381. 

63.  Ante  §  117. 

64.  See  Gray,  Perpetuities,  §§ 
589,  590. 

65.  Gray,  Perpetuities,  §  594- 
596;  Attorney  General  v.  Gill,  2 
P.  Wms.  369;  Commissioners  of 
Charitable  Donations  &  Bequests 
V.  De  Clifford,  1  Dru.  &  War.  245; 
Merritt  v.  Bucknam,  77  Me.  253; 
Brattle  Square  Church  v.  Grant, 
3  Gray  (Mass.)  154;  Leonard  v. 
Burr,  18  N.  Y.  96;  Smith  v.  Town- 
send,  32  Pa.  434;  Village  of  Brat- 
tleboro  v.  Mead,  43  Vt.  556. 

66.  In  re  Bowen  (1893)  2  Ch. 
491;  Hopkins  v.  Grimshaw,  165  U. 
S.  342,  41  L.  Ed.  739;  Starr  v. 
Starr  M.  P.  Church,  112  Md.  171. 
First        Universalist        Soc.        of 
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If,  however,  there  is  a  gift  to  a  charity  with  a  limita- 
tion over  to  another  charity,  the  limitation  over  is  not 
invalid,  even  though  it  is  to  vest  at  a  period  beyond 
that  named  in  the  rule.^'^ 

In  the  case  of  a  gift  to  a  charity  which  is  not  to 
take  effect  nntil  the  happening  of  an  event  which  may 
not  occur  within  the  period  of  the  rule,  if  there  is  no 
preceding  gift  to  another  donee,  the  gift  is  void,  as 
in  the  case  of  a  gift  to  an  individual.^^  But  a  gift 
which  is  otherwise  immediate  is  not  regarded  as  sub- 
ject to  a  condition  precedent,  and  so  void  under  the 
rule,  merely  because  the  particular  application  of  the 
fund  may  not  take  place  within  the  period  fixed  by  the 
rule.^''  This  principle  is  frequently  applied  in  the  case 
of  a  gift  for  charitable  purposes  to  a  corporation  or 
association  not  yet  formed,  in  which  case  the  gift  is 
regarded  as  immediately  complete,  and  so  valid,  though 
the  corporation  or  association  may  not  be  formed  till 
a  period  indefinitely  remote,  the  theory  being  that,  if 

North  Adams  V.  Boland,  155  Mass.  61   Atl.   1027,   3   L.   R.  A.    (N.  S.) 

171,      15      L.      R.      A.      231,      29  227;  See  Gray,  Perpetuities,  §§  597- 

N.  E.  524;    Society  for  Promotion  603h. 

of      TTieological      Education       v.  68.     Gray,   Perpetuities,   §§   605, 

Attorney  General,  135  Mass.  285;  606;  Cherry  v.  Mott,  1  Mylne  &  C, 

Rolfe  &  Rumford   Asylum   v.   Le-  123;    Chamberlayne    v.    Brockett, 

febre,  69  N.  H.  238,  41  Atl.  1087;  8  Ch.   App.   206;    Jocelyn  v.  Nott, 

Palmer   v.   Union   Bank,    17   R.   I.  44  Conn.  55. 

627,  24  Atl.  109.  69.     Chamberlayne   v.    Brockett, 

67.     Christ's  Hospital  v.   Grain-  8  Ch.  App.  206;    Russell  v.  Allen, 

ger,   1   Macn.   &   G.    460;    Webster  107  U.  S.  163,  27  L.  Ed.  397;   Sin- 

V.  Wiggin,  19  R.  I.  73,  28  L.  R.  A.  nett  v.   Herbert,   7   Ch.   App.   232; 

510,    31    Atl.    824;    In    re    John's  Odell   v.   Odell,   10    Allen    (Mass.) 

Will,  30  Or.  494;  Lenning's  Estate,  1;    Almy   v.    Jones,    17   R.   I.    265. 

154    Pa.    St.    209,    25    Atl.    1049;  12    L.    R.    A.    414,    21    Atl.    616; 

Hopkins   v.   Grimshaw,    165   U.    S.  Webster  v.  Wiggin,  19  R.  I.  73,  28 

342,  41  L.  Ed.  739;  Odell  v.  OdeU,  L.  R.  A.  510,  31  Atl.   824;    Ingra- 

10  Allen    (Mass.)    1;   In  re  Tyler  ham    v.    Ingraham,    169    111.    432.. 

[1891]     3    Ch.    252;     Storrs    Agr.  48  N.  E.  561,  49  N.  E.  320;   In  re 

School  V.  Whitney,  54  Conn.  342,  John's  Will,  30  Or.  494,  36  L.  R.  A. 

8   Atl.    141;    Mackenzie    v.    Jersey  242,  47  Pac.  341,  50  Pac.  226. 
City  Presbytery,  67  N.  J.  Eq.  652, 
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the  corporation  is  never  formed,  the  cliaritable  pnrpose 
will  be  otlierwise  carried  out  under  the  doctrine  of 
cy  pres?^ 

§  188.  Accumulations.  There  is  sometimes  a  direc- 
tion by  the  creator  of  a  trust  that  the  income  shall 
be  accumulated  for  a  certain  period,  or  until  a  certain 
event,  and  then  be  paid  to  the  beneficiaries  named.  If 
this  accumulation  is  to  continue  until  a  time  beyond  the 
limits  of  the  rule  against  perpetuities,  and  the  ^ift  is  to 
be  regarded  as  not  vesting  till  such  time,  then  the  gift 
of  the  fund  is  void.*^^  If,  however,  the  gift  can  be 
regarded  as  vesting  immediately, — and,  as  before  stated, 
gifts  are  always  regarded  as  vested,  if  possible, — the 
direction  for  accumulation,  whether  itself  valid  or  in- 
valid, cannot  invalidate  the  gift.'^^  In  the  case  of  a 
vested  non  charitable  gift,  the  accumulation  can,  under 
the  English  rule,  be  stopped  at  any  time  by  the  action 
of  the  beneficiaries,  if  sid  juris,  in  calling  for  the  legal 


70.  Gray,  Perpetuities,  §  607; 
Attorney  General  v.  Bowyer,  3  Ves. 
Jr.  714,  727,  728;  Inglis  v.  Trustees 
of  Sailors'  Snug  Harbour,  3  Pet. 
(U.  S.)  99;  Ould  v.  Washington 
Hospital  for  Foundlings,  95  U.  S. 
303,  24  L.  Ed.  450;  Russell  v. 
Allen,  107  U.  S.  163,  27  L.  Ed.  397; 
Gumming  v.  Trustees  of  Reid  Mem- 
orial Church,  64  Ga.  105;  Swasey 
V.  American  Bible  Soc.  57  Me. 
523. 

Though  gifts  to  a  corporation 
or  association  not  yet  formed  are 
generally  supported  on  the  doc- 
trine of  cy  pres,  such  gifts  are, 
as  shown  by  Professor  Gray, 
sustained  in  a  few  states  in  which 
the  cy  pres  doctrine  is  repudiated. 
Gray,  Perpetuities,  §§  615-625. 

71.  Marsden,  Perpetuities,  314; 
Gray,    Perpetuities,    §§    674,    675, 


677;  Southampton  v.  Hertford,  2 
Ves.  &  B.  54;  Curtis  v.  Lukin,  5 
Beav.  147;  Thorndike  v.  Loring, 
15  Gray  (Mass.)  391;  City  of 
Philadelphia  v.  Girard's  Heirs,  45 
Pa.  St.  9,  28,  29;  Webster  v.  Wig- 
gin,  19  R.  I.  73,  28  L.  R.  A. 
510,  31  Atl.  824;  Girard  Trust 
Co.  V.  Russell,  179  Fed.  446;  An-- 
drews  v.  Lincoln,  95  Me.  541,  56 
L.  R.  A.  103,  50  Atl.  898. 

72.  As  in  the  case  of  a  chari- 
table gift  accompanied  by  an  in; 
valid  direction  for  accumulation, 
Gray,  Perpetuities,  §  678;  Ingra- 
ham  V.  Ingraham,  169  111.  432, 
48  N.  E.  561,  49  N.  E.  320;  OdeU 
V.  Odell,  10  Allen  (Mass.)  1;  St. 
Paul's  Church  v.  Attorney  General, 
164  Mass.  188,  41  N."  E.  231;  City 
of  Philadelphia  v.  Girard's  Heirs, 
45   Pa.    St.    9. 


620  Eeal  Property.  [§  188 

titleJ^  In  this  country,  presumably,  the  beneficiaries 
would  not  have  this  power,  since  it  would  evidently 
disappoint  the  donor's  intention,'^^  but  a  direction  that 
the  accumulation  continue  longer  than  a  life  or  lives 
in  being  and  twenty-one  years  thereafter  would,  in 
some  states,  presumably  be  invalid  under  a  rule,  framed 
on  the  analogy  of  the  Rule  against  Perpetuities,  restrict 
tive  of  the  duration  of  a  trust.'^^  In  the  case  of  a 
gift  to  a  charity,  with  a  direction  to  accumulate  for  an 
illegal  period,  the  gift  will  be  upheld,  if  it  can  bo  re- 
garded as  a  present  gift,  and,  in  place  of  the  illegal 
accumulation,  the  court  will  direct  a  management  of  the 
fund  which  is  legal  and  possible,  cy  pres  the  original 
direction'^® 

A  direction  to  accumulate  for  the  purpose  of  the 
payment  of  debts  is  not  invalid  under  the  rule.  The 
creditors  have  a  vested  interest,  and  can  stop  the  ac- 
cumulation at  any  time'^®'' 

In  England,  the  period  during  which  accumulations 
may  continue  before  the  vesting  of  the  gift  has  been 
reduced,  by  what  is  known  as  the  ''Tlielluson  Act,"^^ 
to  one  of  four  periods  named  by  the  act, — that  is, 
during  the  life  of  the  giver,  during  twenty-one  years 
after  the  giver's  death,  during  the  minorities  of  any 
persons  living  at  the  giver's  death,  or  during  the 
minorities  of  persons  who  would  be  entitled  to  the  in- 
come of  the  fund.     Accumulation  can  be  directed  for 

73.  Gray,  Perpetuities,  §§  671-  General,  164  Mass.  188,  41  N.  E. 
673;  Gray,  Restraints,  Alien,  Prop.  231;  City  of  Philadelphia  v. 
§1  107-llla;  Marsden,  Perpetuities,      Girard's  Heirs,  45  Pa.  St.  9. 

317,   319;    Oddie   v.    Brown,    4    De  76a.     Gray,  Perpetuities,   §   676; 

Gex  &  J.  179;   Phipps  v.  Kelynge,  Bateman    v.    Hotchkin,    10    Beav. 

2  Ves.  &  B.   57,  note.  426;    Morgan  v.  Morgan,  20  R.  I. 

74.  Ante  §  116  (d).  600,  40  Atl.  736. 

75.  Ante    §    183,   note   37.  77.     39    &    40    Geo.    III.    c.    98 

76.  Gray,  Perpetuities,  §  673;  (A.  D.  1800).  The  act  takes  its 
Ingraham  v.  Ingraham,  169  111.  name  from  Peter  Thellusson, 
432,  48  N.  E.  561,  49  N.  E.  320;  whose  will,  providing  for  the 
Odell  V.  Odell,  10  Allen  (Mass.)  accumulation  of  the  income  of 
1;   St.  Paul's  Church  v.  Attorney  an  immense  property   during  the 
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only  one  of  these  periods.  Provided  the  Rule  against 
Perpetuities  is  not  violated,  however,  the  effect  of  ex- 
ceeding the  statutory  period  is  not  to  defeat  the  direc- 
tion for  accumulation  entirely,  hut  it  is  void  only  as  to 
the  excess  over  the  statutory  period.'^  Tn  Pennsylva- 
nia, there  is  a  statutory  provision  similar  in  the  main 
to  the  Thelluson  actJ''  In  New  York  and  states  adoiit- 
ing  its  legislation  in  this  regard,  an  accumulation  of 
the  rents  and  profits  of  real  property  is  restricted  by 
the  general  requirement  that  the  absolute  power  of 
alienation  shall  not  be  suspended  for  more  than  two 
lives  in  being,  and  also  by  special  provisions  that  it 
shall  last  only  during  the  minority  of  the  persons  to 
be  benefited  thereby.  Directions  for  accumulation  to 
extend  beyond  such  minority  are  void  only  as  to  the 
excess  over  the  legal  period.^" 

§  189.    Statutory  modifications  of  the  rule.     In  a 

number  of  states,  the  common  law  Rule  against  Per- 
petuities has  been  more  or  less  modified  by  statute.  In 
New  York,  and  in  Michigan,  Minnesota,  and  Wisconsin, 
which  have  to  a  considerable  extent  adopted  the  New 
York  legislation  in  this  regard,  it  is  provided  that  every 
future  estate  shall  be  void  in  its  creation  which  shall 
suspend  the  absolute  power  of  alienation  for  a  longer 
period  than  during  the  continuance  of  two  lives  in 
being  at  the  creation  of  the  estate,  and  that  such  sus- 
pension occurs  when  there  are  no  persons  in  being  by 
whom  an  absolute  fee  in  possession  can  be  conveyed.'^' 

lives  of  his  chndren,  grandchil-  79.  Act  April  18,  1853,  §  9; 
dren  and  great  grand  children  2  Pepper  &  Lewis'  Digest,  4055. 
living  at  the  time  of  his  death,  The  act  and  the  decisions  there- 
was  sustained  as  not  violating  under  are  considered  in  Gray,  Per- 
the  rule  against  perpetuities,  in  petuities,  §§  715-725. 
consequence  of  which  decision  the  80.  See  New  York  Real  Prop- 
act  was  passe:l.  Thellusson  v.  erty  Law,  §  51;  ChapUn,  Susp 
Woodford,  4  Ves.  227,  11  Ves.  112.  Alien.    §   232   et   seq.;    1   Stimson, 

78.     Marsden,  Perpetuities,  c.  17;  Am.   St.   Law,    §   1443. 

Gray,    Perpetuities,    Appendix    B;  81.     See  1  Stimson  Am.  St.  Law, 

1  Jarman,  Wills,  271  et  seq.  §  1440    (A),  1  Rev.  St.  N.  Y.  pt. 
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Such  provisions  would  seem  on  their  face  to  represent 
a  rule  entirely  different  from  that  which  we  have  been 
considering,  as  being  directed,  not  against  remoteness 
of  vesting,  by  which  the  title  is  kept  in  a  condition  of 
uncertainty,  but  merely  against  a  suspension  of  the 
power  of  alienation.  It  appears  to  have  been  settled, 
in  New  York,  however,  by  a  decision  rendered  within 
the  last  ten  years,  and  about  eighty  years  after  the 
adoption  of  the  legislation  referred  to,*^-  that  the  stat- 
ute is  directed  against  remoteness  of  vesting  as  well  as 
against  a  suspension  of  the  power  of  alienation,  a 
view  which  is  not  in  accord  with  the  trend  of  previous 
non   judicial   discussion    of   the    statute.-^ 

In  California,  Idaho,  North  Dakota,  and  South 
Dakota  the  provision  is  against  restraint  of  alienation 
as  in  New  York,  except  that  it  is  not  limited  to  a  par- 
ticular number  of  lives  in  being.^*  In  Indiana  there  is 
a  peculiar  provision,  based  in  part  on  the  New  York 
statute  ;^^  and  in  Georgia,  Iowa,  and  Kentucky  there 
are  provisions  wihch  were  probably  intended  to  de- 
clare the  common-law  rule,  but  which  are  unhappily  ex- 
pressed.^^ In  Ohio,  an  estate  in  land  cannot  be  limited 
except  to  a  person  or  persons  in  being,  or  to  their  im- 
mediate issue  or  descendants.^'^    A  similar  provision  in 

2    C.    1    tit.    2,    §§    14,    15;    Mich.  of    Alienation,    tlie    leading    work 

Comp.  Laws  1915,  §§  11532,  11533,  upon  tlie  New  York  statute. 

Minn.  Gen.  St.  1913,  §§  6664,  6665.  84.     California  Civ.  Code,  §§  715, 

Wis.  Stat.  1913,  §§   2038,  2039.  716;      Idaho    Civ.    Code     §    3067; 

82.  In  re  WHcox,  194  N.  Y.  288,  North  Dak.  Comp.  Laws  1913,  §§ 
87  N.  E.  497,  criticised,  9  Columbia  5287,  5288;  South  Dak.  Comp. 
Law  Rev.  at  p.  338.  Laws  1910,  §§  225,  226. 

83.  See  2  Reeves,  Real  Prop.  p.  85.  Burns  Ann.  St.  1913,  §  3998. 
1269;  1  Columbia  Law  Rev.  224,  See  Fowler  v.  Duhme,  143  Ind. 
article     by     George     F.     Canfield,       248,  42  N.  B.  623. 

Esq.;    30  Cyclopedia  Law  &  Proc.  86.     Gray,    Perpetuities,    §    735; 

1501,  article  by  Professor  Edward  Stevens   v.    Stevens,    21    Ky.   Law 

H.  Warren.    The  view  adopted  in  Rep.   1315,  54  S-  W.   835. 
In  Re  Wilcox,   194  N.  Y.   288,  87  87.     Page    &    A.    Gen.    Code,    § 

N.    E.    497,    is    that    presented    in  8622;    See    Turley    v.    Turley,    11 

Chaplin,  Suspension  of  the  Power  Ohio    St.    173. 
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Connecticut  has  been  repealed,  and  there  the  common- 
law  rule  alone  now  exists. ^^  In  Alabama,  it  is  ])ro- 
vided  that  conveyances,  except  to  one's  wife,  or  wife 
and  children,  cannot  extend  beyond  three  lives  in  being.^* 
And  in  Mississippi,  a  conveyance  or  devise  may  be 
made  to  a  succession  of  donees  then  living,  not  exceed- 
ing two;  and  to  the  heirs  of  the  body  of  the  remainder- 
man, and,  in  default  thereof,  to  the  right  heirs  of  the 
donor,  in  fee  simple."'' 

88.  Tingier  v.  Chamberlin,  71  90.  Ann.  Code  1917,  §  2269; 
Conn.  466,  42  Atl.  718;  Healy  v.  Cannon  v.  Barry,  59  Miss.  289; 
Healy,  70  Conn.  467,  39  Atl.  793.  Beeks  v.  Rye,  77  Miss.  358,  27  So. 

89.  Civ.  Code  1907,  §  3417.  635. 


CHAPTER  VII. 

CO-OWNERSHIP. 

§  190.  General  nature  of  co-ownership. 

191.  Joint    tenancy. 

192.  Tenancy  in  common. 
19S.  Coparcenary. 

194.  Tenancy  by  entireties. 

195.  Community  property. 

196.  Partnership   property. 

197.  Ouster  of  cotenant. 

198.  Accounting  by  cotenant. 

199.  Contracts  and  conveyances  by  cotenant. 

200.  Contribution  as   between   cotenants, 

201.  Acquisition  of  adverse  title. 

202.  Actions  by  cotenants. 

203.  Voluntary  partition. 

204.  Compulsory   partition. 

§  190.  General  nature  of  co-ownership.  While,  as 
a  general  rule,  lands  or  estates  therein  are  held  hy  one 
person  in  severalty,  that  is,  in  his  own  right  only,  with- 
out any  other  person  being  joined  or  connected  with 
him  in  the  ownership,  this  is  not  necessarily  the  case, 
and  two  or  more  persons  may  have  undivided  interests 
in  the  land;  the  common  characteristic  of  all  such  in- 
terests being  that  the  owners  have  no  separate  rights 
as  regards  any  distinct  portion  of  the  land,  but  each  is  in- 
terested, according  to  the  extent  of  his  share,  in  every 
part  of  the  whole  land.^  Such  co-ownership  bears  different 
names,  and  presents  different  charactoristics,  accord- 
ing to  the  various  methods  and  circumstances  of  its 
creation.  Each  of  the  various  forms  of  co-ownership 
will   be   here    considered    separately,   and    subsequently 

1.     See   2   Blackst.   Comm.   179;       Digby,  Hist.  Real  Prop.  (4th  Ed.), 
2   Cruise    Dig.   tit.   18,  c.   1,    §    1;       p.    274. 

(624) 
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some  characteristics  common  to  two  or  more  of  them 
will  be  considered. 

Not  infrequently  co-ownership  occurs  in  connection 
with  rights  and  possibilities  of  future  possession,  as 
when  land  is  limited  by  way  of  remainder  or  executory 
interest  in  favor  of  two  or  more  persons,  or  of  a 
class  of  persons.  Such  a  mode  of  co-ownership,  how- 
ever, calls  for  no  particular  comment  as  regards  the 
undivided  character  of  the  individual  interests,  and  we 
will  in  this  chapter  restrict  our  consideratfon  of  co- 
ownership  to  the  cases  in  which  it  involves,  or  may 
involve,  a  co-possession  of  the  land. 

§  191.  Joint  tenancy  —  General  nature.  In  the 
case  of  a  joint  tenancy  all  the  tenants  have  together, 
in  the  theory  of  the  law,  but  one  estate  in  the  land  and 
this  estate  each  joint  tenant  owns  conjointly  with  the 
other  cotenants.  All  the  joint  tenants,  whether  only  two 
or  more  than  tw^o,  constitute  for  some  purposes  but  one 
tenant,  or,  as  it  has  been  more  specifically  stated,  each 
joint  tenant  is  regarded  as  the  tenant  of  the  whole  for 
purposes  of  tenure  and  survivorship,  while  for  purposes 
of  alienation  and  forfeiture  each  has  an  undivided  share 
only.2  As  between  themselves  each  is  entitled  to  a  share 
of  the  rents  and  profits. ^^ 

In  a  joint  tenancy  there  are  said  by  Blackstone  to 
be  four  unities,  to  wit,  unity  of  interest,  of  title,  of 
time,  and  of  possession,  or,  in  other  -words,  joint  ten- 

2.     Co.    Litt.    186a;    1    Preston,  "half,"  or  whether  it  means  "noth- 

Estates,  136;    4  Kent,  Comm.  360:  ing," — a    matter    on    which    there 

note  (a) ;  Challis,  Real  Prop.  368.  has  been  a  conflict  of  opinion.  See 

See,  particularly,   the   exceedingly  2    Blackst.    Comm.    182;    note    in 

learned   notes  by   William    Green,  Wythe's   Reports   at   p.   393;    note 

Esq.  in  Wythe's  Virginia  Reports,  in  7  Com.  Bench  Rep.  at  p.  455; 

Appendix,  pp.  361,  391.  Challis,     Real     Prop.     (3rd     Ed.) 

This  is  apparently  the  meaning  367. 
of    the    statement    in    the    books  2a.     Williams,  Real  Prop.  (21st. 

that   each   tenant   holds   "per   my  Ed.)13G;   4  Kent,  Comm.  359. 
et  per  tout,"  whether  "my"  means 
R.   P.— 40. 
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ants  have  one  and  the  same  interest,  accruing  by  one 
and  the  same  conveyance,  commencing  at  one  and  the 
same  time,  and  held  by  one  and  the  same  undivided 
possession.^**  Of  these,  the  unity  of  possession,  only, 
exists  in  all  forms  of  co-ownership.^^  The  unity  of  in- 
terest refers  to  the  necessity  that  all  the  tenants  have 
interests  of  the  same  duration,  and  accordingly  one 
cannot  be  joint  tenant  for  life  and  another  joint  tenant 
for  years ;  one  cannot  be  joint  tenant  in  fee  simple  and 
the  other  joint  tenant  in  tail.  This  requirement  is  a 
result  of  the  theory  that  together  they  have  but  one 
estate.^  The  requirement  of  unity  of  time  involves  a 
necessity  that  the  interests  of  all  the  joint  tenants 
should  vest  at  the  same  time.  Thus,  at  common  law, 
if  a  conveyance  was  made  to  A  for  life  with  remainder 
to  the  heirs  of  B  and  C,  and  during  the  continuance  of 
the  particular  estate  B  and  C  die  at  different  times, 
the  heir  of  B  and  the  heir  of  C  cannot  be  joint  tenants, 
since  their  interests  do  not  vest  at  the  same  time.'* 

The   requirement   of   unity   of   time    has    been    re' 
garded  as  not  applicable,  when  the  limitations  can  be 

2b.     2    Blackst.    Comm.    180.    It  tit.   18,  c.   1,   §§   12-15;    2   Blackst. 

is  said  by   Mr.   ChaUis  that   this  Comm.  181;  4  Kent,  Comm.  357. 

theory    of    the    four    unities    has  An     estate    may,    however,    be 

perhaps  attracted  attention  rather  limited    to    two   persons    in    joint 

by  reason  of  its  appearance  of  sym-  tenancy   for   less   than    a   fee,   as 

metry     and     exactness     than     by  for  their  lives,  with  remainder  to 

reason  of  its  practical  utility,  and  one  of  them  in  fee,  In  which  case, 

that   it   means   merely   that   each  if  he  who  has  the   fee  dies  first, 

joint  tenant  stands  in  all  respects  the  survivor,  by  right  of  survivor- 

in   exactly   the   same   position   as  ship,  has  the  whole  property  for 

each  of  the  others,  and  anything  the   balance  of   his   life,   or    they 

which  creates  a  distinction  either  may  have  a  joint  tenancy  for  their 

severs    the    tenancy    or    prevents  lives,    with    several    inheritances, 

it    from    arising.      Challis,    Real  2  Blackst.  Comm.  181,  and  Chitty's 

Prop.  367.  note;    Litt.   §§   28S,  285;    Co.  Litt. 

2c.     And  even  unity  of  posses-  188a;  4  Kent,  Comm.  357;  24  Hals- 

sion,  as  before  suggested,  may  not  bury's  Laws  of  England,  202  note, 

exist,  as  in  the  case  of  co-owners  4.     Co.    Litt.    188a;    2    Blackst. 

in    remainder.  Comm.  181. 

3.     Co.  Litt.  188a;  2  Cruise,  Dig. 


§   191]  CO-OWNERSHIP.  627 

regarded  as  taking  effect  by  way  of  use,*^  the  theory 
being  apparently  that  in  such  a  case  the  whole  prop- 
erty passes  out  of  the  grantor  at  one  time,  vesting  in 
the  donee  who  is  first  ascertained  or  becomes  capable, 
to  be  divested  out  of  him,  as  regards  an  undivided  in- 
terest or  interests,  by  way  of  shifting  use,  in  favor  of 
the  donee  or  donees  subsequently  ascertained  or  be- 
coming capable.  And  a  like  view  has  been  taken  as  re- 
gards a  gift  to  two  or  more  persons  by  will,  the  divest- 
ing in  that  case  taking  place  by  way  of  executory 
devise.^  At  common  law,  on  the  other  hand,  the  differ- 
ent moieties  must  pass  out  of  the  grantor  at  different 
times  in  order  to  vest  in  the  grantees  at  diffeienl  times. 
Since  joint  tenants  in  theory  have  together  but 
one  estate,  they  both  necessarily  have  the  same  amount 
of  interest.  For  instance,  one  joint  tenant  cannot 
have  a  one-fourth  interest  and  the  other  a  three- 
fourths  interest.  It  is  ordinarily,  however,  inequitable 
that  they  should  have  the  same  beneficial  interests  if 
they  contribute  unequally  to  the  payment  of  the  pur- 
chase price,  and  accordingly  it  is  the  rule  in  England 
that  while  they  hold  the  legal  title  in  equal  shares,  there 
is  a  resulting  trust  to  each  in  proportion  to  his  con- 
tribution.** In  this  country  the  question  does  not  ap- 
pear to  have  been  the  subject  of  decision. 

The    doctrine    of    survivorship.      The    leading 

characteristic  of  joint  tenancy  is  the  fact  that,  on  the 
death  of  one  joint  tenant,  the  other  joint  tenant 
or  tenants  who  may  survive  him,  if  it  is  an  estate  of 
inheritance,  have  the  whole  estate.  Thus,  if  there  are 
three  joint  tenants,  on  the  death  of  one  the  two  survi- 
vors have  the  whole,  and,  on  the  death  of  one  of  these 

5.  Samme's  Case,   13   Co.   Rep.      Jackson,    2    Strange    1172;     Ken- 
56;   Hales  v.  Risley,  Pollexf.  373;       worthy  v.  Ward,  11  Hare,  196. 

Sugden's     Gilbert    on    Uses,    135  6a.     See    Lewin,    Trusts,    (12th 

note  10;    2  Preston,  Abstracts  67.  Ed.),  186,  citing  Lake  v.  Gibson, 

6.  2      Jarman,      Wills,      1118;  1    Eq.    Cas.    Abr.    291;    Rigden   T. 
Fearne,  Cont.  Rem.  313;   Gates  v.  Vallier,  3  Atk.  291. 
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survivors,  the  last  survivor  has  the  whole,  and,  on  the 
death  of  this  last  survivor,  the  whole  passes  to  his 
heirs,  or  to  his  personal  representatives,  if  it  is  a 
leasehold  estate.'^  This  doctrine  of  survivorship  ap- 
pears to  be  the  result  of,  or  at  least  associated  with, 
the  theory  that  the  joint  tenants  together  own  but  one 
estate,  a  theory  which,  rigidly  applied,  would  recog- 
nize no  distinct  interest  in  one  to  pass  on  his  death  to 
his  heirs  or  devisees,  his  claim  being,  as  against  the 
others,  merely  extinguished  in  that  case. 

The  right  of  the  survivor  to  succeed  to  the  interest 
of  a  deceased  joint  tenant  takes  precedence  of  any  de- 
vise made  by  the  latter,^  nor  can  it  usually  be  affected 
by  any  charge  2Dlaced  by  the  latter  on  his  interest,  or  by 
a  grant  by  him  of  a  right  of  use  or  profit.^  It  may,  how- 
ever, be  destroyed  at  the  option  of  either  joint  tenant  by 
a  ''severance"  of  the  tenancy,  as  hereafter  explained.^® 

In  some  states  the  doctrine  or  incident  of  sur- 
vivorship has  been  expressly  abolished  by  statute. ^^'^^ 
In  North  Carolina  the  statute  abolishing  survivorship 
has  been  construed  not  to  apply  to  a  gift  to  two  or 
more  persons  for  life,^^  while  in  Pennsylvania,  it  is 
held  to  apply  only  in  so  far  as  the  language  of  the 
devise  or  conveyance  fails  to  indicate  an  intention  to 
create  a  right  of   survivorship.^^     In  the   latter   state, 

7.  Litt.  §  280;  2  Blackst.  10.  Post,  this  section,  notes  54, 
Comm.   183;    4    Kent,   Comm.    360.      55. 

8.  Litt.  §  287;  Co.  Litt,  185b;  4  11-15.  3  Sharswood  &  B.  Lead. 
Kent's  Comm.  358;  Swift  v.  Rob-  Cas.  Real  Prop.  15;  Freeman, 
erts,  1  Wm.  Bl.  467,  2  Ambl.  617;  Cotenancy,  §  35;  1  Dembitz,  Land 
Wilkins  v.  Young,   144  Ind.  1,  55  Titles,  §  27,  p.  197. 

Am.    St.   Rep.    1G2,    41   N.    E.    68;  In  Connecticut,  without  tlie  aid 

Bassler   v.   Rewodlinski,   130   Wis.  of  any     statutory     provision,     the 

26,  7  L.  R.  A.   (N.  S.)   701,  109  N.  courts   have   refused   to   recognize 

W.    1032;      Duncan    v.    Forrer,    6  a  right  of  survivorship.  Houghton 

Binn.  193.  v.  Brantingham,  86  Conn.  630,  86 

9.     Co.     Litt.     185a;      4     Kent,  Atl.  664. 

Comm.  360;   2  Cruise,  Dig.  tit.  18,  16.     Powell    v.    Allen,    75   N.    C. 

c  1,  §§  53-56;   Freeman,  Coteancy,  450. 

§  14  17.     Jones  v.  Cable,  114  Pa.  580. 
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in  spite  of  the  statute,  a  gift  to  two  persons  expressly 
as  joint  tenants  and  not  as  tenants  in  common  lias 
been  regarded  as  sufficiently  showing  an  intention  to 
give  a  right  of  survivorship.^**  Occasionally  a  gift  in 
terms  to  two  persons,  with  a  provision  that  ''after 
their  death"  the  land  should  pass  to  another,  has  been 
regarded  as  showing  an  intention  to  create  a  right  by 
way  of  survivorship  as  between  such  i)ersons,  within 
the  excei)tion  to  the  operation  of  the  statute,  the  survivor 
having    the    possession    until    his    death.'** 

Failure  of  gift  to  one  joint  tenant.    Somewhat 

analogous  to  the  doctrine  of  survivorship,  and  like  it 
based  on  the  theoretical  nature  of  a  joint  tenancy,  is 
the  rule  that  in  the  case  of  a  devise  to  two  or  more 
persons,  in  such  form  or  under  such  circumstances  as 
otherwise  to  make  them  joint  tenants,  if  it  is  ineffective 
as  to  one  by  reason  of  his  death  or  incapacity  to  take, 
or  for  som.e  other  reason,  the  devise  is  effective  in 
favor  of  the  other  person  or  persons,  as  to  the  entire 
subject  of  the  gift,  they  taking  the  whole.i'^  And  the 
same  rule  applies  in  the  case  of  a  conveyance  inter 
vivos  to  two  or  more  persons  as  joint  tenants,  which 
is  for  any  reason  not  effective  in  favor  of  one  of  such 
persons.^" 

7     Atl.     791;    In    re     McCallum's  Gray    (Mass.)    546;    BaU   v.   Deas. 

Estate,  211  Pa.  205,  60  Atl.  903.  2  Strobh.  Eq.    (S.  C.)    24,  49  Am. 

18.  Redemptorist  Fathers  v.  Dec.  651;  Gilbert  v.  Richards,  7 
Lawler,  205  Pa.  24,  54  Atl.  487.  Vt.  203. 

18a.     Kerr  V.  Vernon,  66  Pa.  326;  20.     Shelly's    Case,    1    Co.    Rep. 

Jones  V.  Cable,  114  Pa.  586,  7  Atl.  93b,  101a;  Davies  v.  Kempe,  Carter 

791;    Lazier  v.   Lazier,  35  W.  Va.  5,    Orl.    Bridgm.    386;    Overton    v. 

567,  14  S.  E.  148.    And  see  Mc  Cal-  Lacy,   G  T.  B.   Mon.    (Ky.)    13,  17 

lister  V.  Folden,  Assignee,  110  Ky.  Am.  Dec.   Ill;    McCord  v.   Bright, 

732,  62  S.  W.  538.  44    Ind.    App.    275,    87    N.    E.    654; 

19.  Jarman,  Wills  (6th  Ed.)  Sheppard's  Touchstone,  (Preston's 
429,  1799;  Humphrey  v.  Tayleur,  Ed.)  71,  82,  235;  And  the  num- 
1  Ambl.  136;  Rockwell  v.  Swift,  erous  authorities  cited  in  Appen- 
59  Conn.  289,  20  Atl.  200;  Cray-  dix  to  Wythe's  Virginia  Reports 
croft   V.    Craycroft,    6    Harr.   &   J.  at  pp.  373-375. 

(Md.)   54;   Jackson  v.  Roberts,  14 
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Statutes,  such  as  have  been  adopted  in  a  number 
of  states,  doing  away  with  survivorship  as  an  incident 
of  joint  tenancy,  can  evidently  not  be  regarded  as 
doing  away  with  joint  tenancy  itself.  Occasionally, 
however,  such  a  statute  has  been  regarded  as  applying 
in  case  of  the  death  of  one  of  the  persons  named, 
even  when  it  occurs  before  the  death  of  the  testator,^^ 
but  the  contrary  view,  which  has  also  been  judicially 
asserted,^^  appears  to  be  preferable  on  principle.  The 
common  law  rule  that,  in  case  one  of  those  to  whom  a 
devise  is  made  as  joint  tenants,  dies  before  testator, 
the  survivors  take  the  whole,  involves  the  application, 
not  of  the  doctrine  of  survivorship,  but,  as  above  in- 
dicated, of  a  general  rule,  based  on  the  theoretical  na- 
ture of  the  tenancy,  that  if  one  of  the  joint  devisees 
fails  to  take,  for  any  cause  whatsoever,  the  others 
take  the  whole.^^ 

Mode  of  creation.     The   common  law  judges, 


though  not  perhaps  at  first,^*  at  a  quite  early  period 
commenced  to  favor  joint  tenancy  as  against  tenancy 
in  common,  with  the  result  that,  by  a  conveyance  to  two 
or  more  persons,  with  nothing  to  indicate  a  contrary 
intention,  a  joint  tenancy  was  regarded  as  created. 
This  leaning  in  favor  of  joint  tenancy  would  seem  to 
indicate  a  desire  to  lessen  the  feudal  burdens  of  the 
tenants,  since  only  one  suit  and  service  was  due  from 
all  the  joint  tenants,^^  and  on  the  death  of  one  joint 
tenant  the  other  acquired  his  share  free  from  the 
burdens  in  favor  of  the  lord  which  ordinarily  accrued 

21.  Coley  v.  Ballance,  Winston's  clusively  demonstrated  by  Mr. 
Eq.(N.  Car.)  89,  Kennedy's  Appeal,  Green,  in  the  Appendix  to  Wythe's 
60  Pa.  511;  Yard's  Appeal,  86  Pa.      Virginia  Reports. 

125;    Strong  v.  Ready,  9   Humph.  24.     The    early   law    appears   to 

(Tenn.)   168.  have  been  uncertain.  See  appendix 

22.  Lockhart  v.  Van  Dyke,  97  to  Wythe  (Va.),  377  and  anon- 
Va.  356;  Hoke  v.  Hoke,  12  W.  Va.  ymous  article  in  13  Solicitor's 
427;  Telfair  v.  Howe,  3  Rich.  Eq.  Journal  at  p.  885. 

(S.  Car.)   235,  55  Am.  Dec.  637.  25.     Co.    Litt.    70b;    2    Co.    Inst. 

23.  T'his    appears    to    be    con-      34;    2    Blackst.    Comm.    193, 
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on  the  death  of  the  tenant  of  land.-«  Witli  the  practical 
abolition  of  tenures,  however,  the  reason  for  such 
policy  ceased,  and  thereafter  courts  of  equity,  re2:ard- 
ing  the  right  of  survivorship  as  productive  of  injustice, 
in  making  no  provision  for  posterity,  showed  a  dis- 
position to  lay  hold  of  any  indication  of  intent  in  order 
to  construe  an  instrument  as  creating  a  tenancy  in 
common,  and  not  a  joint  tenancy .^^  The  same  position 
has  been  taken  by  the  courts  generally  in  this  count ry.^^ 
Tn  SDite,  however,  of  the  prejudice  on  the  part  of  the 
courts  against  joint  tenancies,  in  the  absence  of  any 
statutory  provision  on  the  subject  existing  at  the  date 
of  the  instrument  in  question,  a  conveyance  or  devise 
to  two  or  more  will  ordinarily  create  a  joint  tenancy  if 
there  are  no  words  indicating  an  intention  that  they 
shall  take  separate  inter ests.^^ 

If  land  be  given  to  two  persons  and  the  heirs  of 
their  two  bodies,  and  they  be  persons  who  may  possibly 
intermarry,  they  would  have,  at  common  law,  an  estate 
in  fee  tail  special,  which  will,  upon  the  death  of  either, 
be  enjoyed  by  the  survivor  during  his  or  her  life,  and 
upon  his  or  her  death  will,  in  case  they  intermarry, 
pass  to  the  heirs  of  their  two  bodies.^"     On  the  other 

26  See  Butler  v  Archer,  Owen      Dec.  306;  Caines  v.  Grant's  Lessee, 
152-  Fisher  v.  Wigg,  1  Salk.  390;       5  Bin.  (Pa.)  120;  Telfair  v.  Howe, 

13  Solicitors'  Journal  at  p.  885.  3   Rich.   Eq.    (S.   C.)    235,   55   Am. 

27  2      Blackst.      Comm.      180,      Dec.    637. 

Chitty's  note;  4  Kent,  Comm.  361;  29.     Greer  v.  Blanchar,  40  Cal. 

2  Cruise,  Dig.  tit.  28,  c.  1,  §§  33-  194;   Seitz  v.  Seitz,  U  App.  D.  C. 

S7-    2  Jarman,  Wills,  1123;   Lake  358;  Noble  v.  Teeple,  58  Kan.  398; 

V  'craddock,  3  P.  Wms.  158;   Jol-  Barclay    v.    Hendrick'a    Heirs,    3 

liffe    V.    East,    3    Brown    Ch.    25;  Dana  (Ky.)  378;  Campbell  v.  Her- 

Rigden  V.  Vallier.  2  Ves.  Sr.  258;  ron,    1    Conf.    R.     (N.    C.)     291; 

Martin  v.  Smith,  5  Bin.   (Pa.)   16  Martin   v.    Smith.    5   Binn.    (Pa.) 

6  Am.  Dec.  395.  See  editorial  note  16;    Young  v.  De  Bruhl,  11  Rich, 

in  23  Harv.  Law  Rev.  214.  Law     (S.    C.)     6a8;     Lockhart    v. 

28.    Noble  v.    Teeple,    58    Kan.  Vandyke,  97  Va.  356,  33  S.  E.  613; 

398;  Barclay  v.  Hendrick's  Heirs,  3  And  see  Powell  v.  Powell.  5  Bush 

Dana  (Ky.)  378;  Westcottv.  Cady,  (Ky.)   619. 

5  Johns.  Ch,    (N.  Y.)    334,  9  Am.  30.    Co.  Litt.  20b,  25b;  Bac.  Abr. 
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hand,  if  the  donees  are  persons  who  cannot  possibly 
marry,  as  being  of  the  same  sex,  or  as  being  nearly 
related,  it  will  be  assumed  that  by  the  expression 
"heirs  of  their  two  bodies,"  was  meant  the  heirs  of 
the  body  of  each,  with  the  result  that  upon  the  death 
of  the  survivor,  the  heir  or  heirs  of  the  body  of 
each  will  have  a  moiety  as  tenant  in  tail,  the  joint 
tenancy  giving  place  to  a  tenancy  in  common.^ ^  In 
the  case,  likewise,  of  inability  of  the  two  donees 
to  intermarry,  if  the  gift  is  in  terms  to  them  and 
their  heirs,  or  to  them  and  the  heirs  of  each  of 
them,  the  gift  has  been  construed  as  one  to  the  two 
donees  as  joint  tenants  for  life,  with  remainder  to 
their  heirs  general  as  tenants  in  common/^-  In  so  far 
as  in  any  jurisdiction  tenancy  in  common  is  substi- 
tuted for  joint  tenancy,  without  any  statutory  change  in 
regard  to  estates  in  fee  tail,  the  donees  would,  under 
gifts  such  as  those  above  referred  to,  take  as  tenants  in 
common,  but  otherwise,  it  seems,  the  operation  of  the 
gift  would  be  similar  to  its  operation  at  common  law. 
In  the  case  of  a  conveyance  or  devise  to  A  and  B 
and  to  the  survivor  of  them,  the  tendency  has  been  to 
regard  the  language  used  as  showing  an  intention  to 
create  a  cotenancy  in  A  and  B  for  their  lives,  with  a 

Joint   Tenants    (G.) ;    Edwards  v.  former  has   merely   a  life   estate. 

Champion,  3  De  G.  M.  &  G.  202,  The  former  has,  however,  as  joint 

215.  tenant,  a  right  of  possession,  after 

31.  Litt.  §  283;  Williams,  Real  the  death  of  the  other,  for  the 
Prop.  (21st  Ed.)  137;  Fearne,  balance  of  his  own  life.  Litt.  § 
Contingent  Remainders,  36.  285;     Co.    Litt.     184a;     Breed    v. 

32.  Wilson  v.  Atkinson  (1892)-  Osborne,  113  Mass.  318;  Sprinkle 
3  Ch.  1,  discussed  in  6  Harv.  Law  v.  Spainhour,  149  N.  C.  223,  62 
Rev.  at  p.  321.  S.   E.   910.   A  like   view  has  been 

At    common    law,    if    land    was  applied  when  the  gift  was  to  hus- 

given    to    two    persons    for    their  band    and    wife    and    after    their 

lives,    and    after    their    deaths    to  deaths    to    the    heirs    of    one    of 

the  heirs  or  heirs  of  the  body  of  them,  a  tenancy  by  the  entireties 

one  of  them,  the  latter  has  a  fee  being  created,  however,  instead  of 

simple  or  fee  tail  by  force  of  the  a  joint  tenancy.     Den  v.  Harden- 

Rule  in  Shelley's  Case,  while  the  burgh,  10  N.  J.  L.  42;   Kimble  v. 
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contingent  remainder  in  favor  of  the  survivor,^-''  unless 
words  of  inheritance,  used  as  applying  to  hoth  A  and  13, 
or  other  circumstances,  indicate  an  intention  to  create 
a  fee  simple  in  each.^^  In  either  case,  at  common  law, 
A  and  B  would  take  as  joint  tenants,  but  the  statutes 
creating  a  presumption  in  favor  of  tenancy  in  common 
would  tend  to  prevent  this  result,^'^  and  any  rights  ac- 
cruing by  reason  of  survivorship  would  be  based  on 
the  express  limitation  in  favor  of  the  survivor.  By 
reason,  moreover  of  the  modern  statutes  creating  a 
presumption  in  favor  of  the  passing  of  a  fee  simple 
rather  than  a  life  estate,  language  which  at  common 
law  made  A  and  B  joint  tenants  for  life  with  remainder 
to  the  survivor,  might  occasionally  be  regarded  as  mak- 
ing them  tenants  in  common  in  fee  simple,  subject  to 
cross  executory  limitations  between  them,  that  is,  with 
a  limitation  over,  as  to  the  moiety  of  A,  in  favor  of 
B,  in  case  of  A's  death  before  B  and  a  like  limitation 
over  in  favor  of  A,  as  to  B's  moiety,  in  case  of  B's 
death  before  A.^® 

Effect  of  statutes.     In  pursuance  of  the  same 


policy  as  that  of  the  courts  in  hostility  to  joint  tenancy, 
it  has  been  provided  by  statute  in  many  states  that  a 
conveyance  or  devise  to  two  or  more  persons  shall 
create  a  tenancy  in  common,  and  not  a  joint  tenancy, 
unless  a  contrary  intent  is  plainly  apparent,  or,  in 
some   states,  is   expressly  declared.^"^     In   some  states, 

Mayor  &  Common  Council  of  City  Mich.   603,  74  N.   W.   1012;    Lewis 

of  Newark     (N.   J.   Eq.)    102   Atl.  v.   Baldwin,  11   Ohio   352;    Arnold 

637.  V.  Jack,  24  Pa.  57. 

33.     Vick  V.  Edwards,  3  P.  Wms.  34.     Oakley  v.  Young,  2  Eq.  Cas. 

372;     Re   Harrison,    3    Anst.    83G;  Abr.   537   pi.   6;    Doe   d.   Young  v. 

Quarm  v.  Quarm    (1892),  1  Q.  B.  Sotheron,  2  B.  &  Ad.  628. 

184;     Apgar    v.    Christophers,    33  35.     See    Cheney   v.    Teese,    108 

Fed.  201;    Hannon  v.  Cliristopher.  111.  473. 

34  N.  J.  Eq.  459;    Mittel  v.  Karl,  36.     See    Rowland    v.    Rowland, 

133  111.  65,  8  L.  R.  A.  655,  24  N.  E.  93  N.  C.  214. 

553;    Ewing    v.    Savary,    3    Bibb  37*.     4  Kent,  Coram.  361;  3  Shars- 

(Ky.)    235;    Schulz   v.   Brohl,   116  wood  &  B.  Lead.  Cas.  Real  Prop. 
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the  legislature  has  entirely  abolished  joint  tenancy, 
making  what  would  have  been  a  joint  tenancy  at  com- 
mon law  a  tenancy  in  common. ^^ 

In  some  states,  the  statutes  abolishing  joint  ten- 
ancy, or  restricting  the  cases  in  which  such  tenancy  may 
arise,  have  been  held  not  to  apply  in  the  case  of  con- 
veyances or  gifts  to  two  or  more  trustees,  since  it  is 
desirable  that  they  hold  as  joint  tenants,  rather  than 
as  tenants  in  common,  so  that  a  division  of  the  legal 
title  upon  the  death  of  one  may  be  avoided,^^  and  a 
provision  to  this  effect  is  frequently  contained  in  the 
statute.^*^ 

In  states  in  which  the  statute  provides  that  a 
conveyance  or  devise  to  two  persons  shall  not  create  a 
joint  tenancy  unless  an  intention  so  to  do  is  expressly 
declared,  the  question  of  what  constitutes  such  an  ex- 
press declaration  may  be  a  somewhat  difficult  one. 
In  one  case  the  statement  that  the  donees  were  to  hold 
"jointly"  was  regarded  as  involving  such  a  declara- 
tion,^^ but  in  others  a  contrary  view  was  adopted.^^ 
A  gift  to  two  or  more  persons  and  the  survivor  or 
survivors  of  them  has  been  regarded  as  showing  an 
intention  to  create  a  joint  tenancy,^^   as  has  a   gift  to 

21;     1    Stimson's    Am.    St.    Law,  Mustain  v.   Gardner,   203   111.  284, 

1371(B);    Freeman,   Cotenancy,    §  67  N.  E.  779;  Overheiser  v.  Lackey, 

35.  207  N.  Y.  229,  100  N.  E.  738    (la 

38.  1   Stimson's  Am.   St.   Law,  will  not  drawn  by  lawyer.) 

§  1371(A);  3  Sharswood  &  B.  Lead.  In  Wright  v.  Knapp,  183  Mich. 

Cas.  Real  Prop.  20.  656,  150  N.  W.  315,  even  the  words 

39.  Parsons  v.  Boyd,  20  Ala.  "jointly,  the  survivor  to  have  full 
112;  Webster  v.  Vandeventer,  6  ownership,"  were  regarded  as 
Gray  (Mass.)  428;  Gray  v.  Lynch,  effecting  the  creation,  not  of  a 
8  Gill.   (Md.)    403.  joint    tenancy    but    of    a    tenancy 

40.  1  Stimson's  Am.  St.  Law,  in  common.  See  .  the  criticisms 
§  1371(B)  (3);  3  Sharswood  &  B.  in  28  Harv.  Law  Rev.  631,  24 
Lead.  Cas.  Real  Prop.  26.  Yale  Law  Journ.  432. 

41.  Case  v.  Owen,  139  Ind.  22,  43.  Stimpson  v.  'Batterman,  5 
47  Am.  St.  Rep.  253,  38  N.  E.  395.  Cush.  (Mass.)  153;  Blaine  v.  Dow, 

42.  Davis    v.    Smith,    4    Harr.  Ill   Me.   480,  89  Atl.   1126;    Wood 
(Del.)    68;    Cohen   v.   Hubert,   205  v.  Logue,  167  Iowa,  436,  Ann.  Cas. 
Mo.   537,  104  S.  W.   84;    Doran  v.  1917B,  116,  149  N.  W.  613. 
Beale,  106  Miss.  305,  63  So.  647; 
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two  poisons  for  tlicir  joint  lives,  and  to  tlio  survivor 
of  them  dnrins?  his  or  her  natural  life.**  But  whether 
the  mere  fact  that  the  donor  indioatos  an  intention 
that  the  survivor  or  survivors  shall  take  should^  he 
given  such  an  effect  appears  to  be  open  to  question. 
The  right  of  survivorship  is  merely  one  incident  of  a 
joint  t^nancy.''^  Another  incident  of  such  tenancy  is 
tliat  any  one  of  the  tenants  can  destroy  it,  with  the  in- 
cidentai  right  of  survivorship,  by  a  conveyance  to  a 
third  person,*^  and  when  one  makes  a  gift  to  two  or 
more  with  the  right  of  survivorship,  it  appears  to  be 
a  reasonable  conclusion  that  he  has  in  mind  an  inde- 
structible right  of  survivorship.  The  view  that  there 
is  in  such  a  case  a  tenancy  in  common  for  life  with  a 
contingent  remainder  in  favor  of  the  survivor,^^  or 
even  that  there  is  a  tenancy  in  common  in  fee  simple 
with  an  executory  limitation  in  favor  of  the  survivor,-*^ 
might  seem  more  in  accord  with  the  intention  of  the 
grantor  or  testator. 

Joint  disseisors.     At  common  law,   if  two  or 

more  persons  disseise  another  to  their  own  use,  the 
disseisors  are  joint  tenants,*^''  and  so  it  would  seem 
that,  at  the  present  day,  if  two  persons  acquire  land 
by  adverse  possession,  they  hold  as  joint  tenant?,*'" 
unless  there  are  special  circumstances  in  the  case  to 
show  that  their  interests  are  several.*^^^  To  a  case  of 
title  thus  acquired  by  adverse  possession  a  statutory 

44.  Pritchard  v.  Walker,  22  111.  78;    Stones  v.  Heurtly,  1  Ves  Sr. 
App.    28G.  165. 

45.  "A     tenancy     in     common  46.     Post,  this  section,  notes  54, 
with  benefit  of  survivorship  is  a  55. 

case  which  may  exist,  without  be-  47.     Supra,  this  section,  note  33. 

ing  a  joint  tenancy,  because  sur-  48.     Supra,  this  section,  note  36. 

vivorship  is  not  the  only  character-  48a.     Litt.  §  278;  Co.  Litt.  181a. 

istic    of    a    joint    tenancy."    Per  48b.    Putney  v.  Dresser,  2  Mete. 

Bayley,  J.,  in  Doe  d.   Borwell   v.  (Mass.)  586;  Ward  v.  Ward,  6  Ch. 

Abey,  1  Maule  &  S.  434,  quoted  2  App.  789. 

Jarman,    Wills,    1561.      Se«    also  4Sc.     Smith    v.    Savage    (1906), 

Taafe  v.   Conmee,   10   H.   L.   Cas.  1  Ir.  Rep.  469  (beneficiaries  under 
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provision  that  a  conveyance  or  devise  to  two  or  more 
persons  shall  prima  facie  create  tenancy  in  common 
can  obviously  have  no  application. ^^•^ 

Corporate  incapacity  as  joint  tenant.  It  is  a  rule 


of  the  common  law  that  an  individual  and  a  corporation 
cannot  be  joint  tenants,  and  that  consequently  a  trans- 
fer to  them  will  make  them  tenants  in  common.  For 
this  there  appear  to  be  two  reasons :  firstly,  that  as  a 
corporation  has  perpetual  succession,  there  is  no  mutual 
right  of  survivorship,^^  and,  secondly,  that  the  legal 
ownership  of  a  natural  person,  which  passes  to  his  heirs 
or  to  his  personal  representatives,  is  so  essentially 
different  from  the  legal  ownership  of  a  corporation  with 
perpetual  succession  that  the  two  interests  are  in- 
capable of  coalescing  in  the  manner  necessary  for 
the  creation  of  a  joint  tenancy.^*'  This  rule  would 
seem  to  be  of  some  practical  importance  at  the  present 
day,  by  reason  of  the  tendency  to  regard  trustees  as 
joint  tenants  rather  than  tenants  in  common, ^^  and 
the  not  infrequent  usage  of  appointing  an  individual 
and  a  trust  company  as  joint  trustees. 

Not  only  is  a  corporation  without  capacity  to  take 
as  joint  tenant  with  an  individual,  but  it  appears  to 
be  without  capacity  to  take  as  joint  tenant  with  another 
corporation. ^2  It  is  so  stated  by  early  writers, ^^  as 
regards  corporations  sole,  with  a  somewhat  obscure  ex- 
planation, that  there  is,  in  the  case  of  different  corpora- 
tions of  that  character,  such  a  diversity  of  right  and 

a    trust,    who    take    possession    as  406. 

equitable  tenants  in  common,  and  50.     See    authorities    last    cited, 

hold    for    the    limitation    period,  and  also  2  Blackst.  Comm.  184. 

acquire   title    as   tenants    in   com-  51.     Supra,    this    section,    notes 

mon.)  39,  40. 

48d.     Putney  v.  Dresser,  2  Mete.  52.     Dewitt  v.  City  of  San  Fran- 

(Mass.)  586.  cisco,  2  Cal.  289;  Telfair  v.  Howe, 

49.     2     Williams     Saunders     at  3  Rich.  Eq.   (S.  Car.)   235,  55  Am. 

p.  319,  note  (4)  to  Bennet  v.  Hoi-  Dec.  637. 

bech;  Law  Guarantee,  etc.,  Soc.  v.  53.  Litt.  §  296;  Co.  Litt.  190a. 
Bank   of  England,  24    Q.   B.    Div. 
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capacity  as  neccssarih'  to  exclude   the   identity   of  in- 
terest essential  to  joint  tenancy. 

Termination.  A  joint  tenancy  may  be  ter- 
minated by  the  destruction  of  any  one  of  its  unities, 
since  they  are  all  necessary  to  its  existence.  Such  a 
destruction  of  one  or  more  of  the  unities  is  frequently 
termed  a  "severance"  of  the  joint  tenancy  and  in- 
volves in  theory  the  substitution,  for  the  single  estate, 
in  different  persons,  of  joint  tenancy,  distinct  estates 
in  different  persons,  or  a  single  estate  in  one  person. 

A  conveyance  of  his  interest  by  a  joint  tenant  in 
favor  of  a  stranger  necessarily  destroys  the  unity  of 
title,  and  also  that  of  the  time,  the  stranger  holding  his 
interest  by  a  title  different  from  that  by  which  his 
cotenant  or  cotenants  hold,  it  being  also  accjuired  by 
him  at  a  different  time. 

If  one  of  two  joint  tenants  disposes  of  his  in- 
terest by  conveyance  inter  vivos  the  other  joint  ten- 
ant and  the  grantee  become  tenants  in  common,  while, 
i^  one  of  three  or  more  joint  tenants  conveys  his 
interest  to  a  third  person,  the  latter  then  becomes  a 
tenant  in  common,  instead  of  a  joint  tenant,  with  the 
others,  though  such  others  remain  joint  tenants  as 
between  themselves. ^^ 

That  one  of  two  joint  tenants  in  fee  simple  makes 
a  conveyance  of  his  interest  for  life,  has  been  regarded 
as  effecting  a  severance,  and  as  making  the  grantee 
for  life,  and  the  other  joint  tenant,  tenants  in  cora- 
mon,55  with  the  result  that  if  either  of  the  former  joint 
tenants  dies  during  the  existence  of  the  life  interest, 
there  is  no  right  of  survivorship,  but  his  share  passes 
to   his   heirs,^^   although   upon   the   termination   of   the 

54.     Litt.  §§  292,  294;  2  Blackst.  Davidson    v.    Heydom,    2    Yeates 

Comm.   186;    4  Kent,  Comm.   363;  (Pa.)  459. 

Robinson  v.  Codman,  1  Sumn.  121,  55.     Litt.   §  302;   Co.  Lltt.  191b. 

Fed.    Cas.    No.    11,970;    Foster    v.  50.     Litt.  §§  302,  303. 
smith.  211  Mass,  497,  98  N.  E.  693; 
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life  interest  the  joint  tenancy,  as  it  originally  existed, 
revives. ^''^ 

If  one  of  two  joiiit  tenants  in  fee  simple  makes  a 
lease  for  years  of  his  share,  the  lease  is  no  doubt  bind- 
ing upon  the  other  joint  tenant  in  case  of  the  death 
of  the  lessor,^^  but  whether  it  eifects  a  severance,  as 
does  the  conveyance  of  a  life  estate,  so  as  to  take  away 
the  right  of  survivorship  so  long  as  the  particular  estate 
endures,  does  not  clearly  appear.^*^  That,  if  one  of 
two  joint  tenants  for  years  makes  a  lease  for  a  less 
term  of  years,  there  is  a  complete  severance  so  long 
as  the  lease  endures,  defeating  the  right  of  survivor- 
ship in  case  of  death,  appears  to  be  conceded.*^*^  A 
lease  of  the  whole  property  by  all  the  joint  tenants 
interested  therein,  reserving  rent  jointly,  does  not 
operate  to  effect  a  severance.''^  It  has  been  decided 
that  in  equity  a  mere  contract  by  one  joint  tenant  to 
sell  his  share,^^  or  to  settle  it,^^  will  effect  a  sever- 
ance. An  agreement  between  the  joint  tenants  to  hold 
as  tenants  in  common  will  have  this  effect,*'^  and  such 
an  agreement  may  be  inferred  from  the  mode  in  which 
the  parties  deal  with  the  property.*'^ 

In  jurisdictions  in  which  a  mortgage  ordinarily 
operates  to  transfer  the  legal  title,  a  mortgage  by  a  joint 
tenant,  which  involves  such   a  transfer,  will  no   doubt 

57.  Co.  Lltt.  193a;  2  Preston,  62.  Brown  v.  Raindle,  3  Ves. 
Abstracts,  59.  256. 

58.  Litt.  §  289;  Co.  Litt.  185a;  63.  Burnaby  v.  Equitable  Rever- 
1  Piatt,  Leases,  127;  Clerk  v.  sionary  Interest  Soc.  28  Ch.  Div. 
Clerk,  2  Vern.  323.  416;  Re  Hewett  [1894]   1  Ch.  362. 

59.  There  are  suggestions  that  64.  Frewen  v.  Relfe,  2  Brown's 
it  does  not,  in  1  Piatt.  Leases,  130;  C.  C.  224;  Gould  v.  Kemp,  2  Mylne 

Challis,  Real   Prop.  367,   note;    24  &  K.  304. 
Halsbury's  Laws  of  England,  205;  65.     Williams    v.     Hensman,     1 

60.  Co.  Litt.  192a;  2  Preston,  Johns.  &  H.  546;  Jackson  v.  Jack- 
Abstracts,  60;  Sym's  Case,  Cro.  son,  9  Ves.  591,  598,  604;  Re  Wil- 
Eliz.  33.  ford's  Estate,  11  Ch.  D.  267;   Wil- 

61.  Palmer  v.  Rich  [1897]  1  son  v.  Bell,  5  Jr.  Eq.  501;  Freeman, 
Ch.  134.  Cotenancy,  §  62. 
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cause  a  severance  of  tlie  joint  tenancy."^  Tlie  same 
effect  has  been  imputed  to  a  mortgage  in  at  least 
one  state  in  which  a  mortgage  does  not  involve  a  trans- 
fer of  the  legal  title.*'^  This  does  not  appear  to  ac- 
cord with  the  common  law  autliorities  to  the  effect  that 
the  creation  by  a  joint  tenant  of  a  mere  charge  upon 
the  land,^^  or  the  grant  of  a  mere  incorporeal  thing, 
a  privilege  such  as  a  right  of  profit,  to  be  exercised 
upon  the  land,"'^  is  a  nullity  as  against  the  right  of 
the  other  joint  tenant  as  survivor. 

If  one  joint  tenant  becomes  a  bankrupt,  the  involun- 
tary transfer  of  his  interest  to  the  trustee,  which  then 
takes  place,  would  presumably  operate  to  effect  a 
severance,  and  this  result  would  no  doubt  follow  upon 
the  sale  of  his  share  under  execution  upon  a 
judgment  against  himJ"  Even  a  mere  seizure  under 
execution,  apart  from  sale,  has  been  regarded  as  having 
such  an  effectJ^ 

A  joint  tenancy  may  be  terminated  in  part  or 
wholly,  not  only  by  a  conveyance  to  a  stranger,  but 
also  by  a  conveyance  to,  that  is,  a  release  in  favor  of,^^ 
another  joint  tenant.  In  such  a  case,  if  the  effect  of 
the  conveyance  or  release  is  to  vest  the  whole  prop- 
erty in  the  land  in  one  person,  the  joint  tenancy  is 
terminated  because  there  is  no  longer  a  holding  by 
more  than  one  person,  while  if  one  of  three  or  more 
joint  tenants  conveys  or  releases  his  interest  in  favor 
of  one  of  the  others,  there  is  a  severance  as  regards 
that    interest,    and    the    latter   cotenant   becomes,    with 

66.  York  v.  Stone,  1  Salk.  158;  69.   Co.   Litt.   185a. 

Re  Pollard's  Estate,   3   De   G.,   J.  70.     See  Fladung  v.  Rose,  58  Md. 

&  Sm.  541;  McPherson  v.  Snowden,  13;  Thornburg  v.  Wiggins,  135  Ind. 

19  Md.  197,  230;  Simpson's  Lessee  178,    22   L.   R.   A.   42,   41    Am.   St. 

V.    Ammons,    1    Binn.    (Pa.)     175,  Rep.  422,  34  N.  E.  999. 

2    Am.    Dec.    425.  71.     Abergavenny's    Case,   6    Co. 

67.  Wilkins  v.  Young,  144  Ind.  Rep.   78;    Davidson   v.   Heydon,    2 
1,  55  Am.  St.  Rep.  162,  41  N.  E.  Yeates  (Pa.)   463. 

68.  72.     Wythe's    (Va.)    Rep.    at   p. 

68.  Lltt.    §    286;    Co.   Litt.   184.      397. 
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regard  thereto,  a  tenant  in  common  with  the  third  co- 
tenant,  while  he  is  still  a  joint  tenant  with  regard  to 
that  which  he  already  held.'^^ 

If  one  of  two  or  more  joint  tenants  for  life  pur- 
chases the  inheritance  or  obtains  it  by  descent,  his  life 
interest  being  merged  in  the  fee,  there  ceases  to  be  a 
unity  of  interest,  and  consequently  the  joint  tenancy 
ceases  as  to  himJ* 

A  joint  tenancy  may  be  terminated  by  a  destruction 
of  the  unity  of  possession  by  means  of  a  partition  among 
the  joint  tenants,  to  hold  each   a  part  in   severaltyJ^ 

§  192.  Tenancy  in  common.  A  tenant  in  common, 
though  owner  of  an  undivided  share  only  in  the  land, 
differs  from  a  joint  tenant  in  having  a  several  and  dis- 
tinct estate  therein,  and,  except  for  the  fact  that  he 
has  not  the  exclusive  possession,  he  has  the  same  rights 
in  respect  to  his  share  as  a  tenant  in  severalty .'^'^  So 
distinct  are  the  interests  of  tenants  in  common  that  if 
they  join  in  a  lease,  it  is  regarded  as  the  distinct  lease 
of  each,  and  a  conveyance  by  one  tenant  to  another 
mast  be  made  as  if  to  a  stranger,  a  deed  of  release  being 
by  the  common  law  authorities,  insufficient  to  convey  his 
title.^7 

It  is  immaterial,  for  the  purpose  of  creating  a 
tenancy  in  common,  whether  the  cotenants  obtain  their 
titles  simultaneously,  or  from  the  same  person,  as  it 
is  whether  they  have  each  the  same  quantum  of  estate: 
this  class  of  tenancy  differing  in  this  respect  from  a 
joint  tenancy.  Accordingly,  one  tenant  in  common  may 
have  an   estate   in   fee   and   another   for  life,   and   one 

73.  Litt.  §  304;  2  Blackst.  76.  4  Kent,  Comm.  368;  2 
Comm.  186;  2  Preston,  Abstracts,  Blackst.  Comm.  191  Challis,  Real 
61.  Prop.   368. 

74.  Co.  Litt.  182b;  Wiscofs  77.  Freeman,  Cotenancy,  §  189; 
case,  2  Coke  60,  2  Blackst.  Comm.  4  Kent,  Comm.  368,  369;  1  Piatt, 
186;  2  Cruise's  Dig.  tit.  18  c.  2  Leases  131;  Rector  v.  Waugli,  17 
§§  2-7.  Mo.  28,  57  Am.  Dec.  251;   Spencer 

75.  Post  §§  203,  204.  v.   Austin,    38    Vt.    258. 
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may  have  acquired  his  title  from  one  person  by  con- 
veyance, and  the  other  from  another  person  by  descent, 
and  the  title  of  one  may  have  vested  yesterday,  and 
that  of  the  other  fifty  years  ago.''^ 

Tenants  in  common,  since  they  hold  separate  in- 
terests, need  not  have  eqnal  shares  in  the  property.''® 
One  may,  for  instance,  have  an  estate  in  two  thirds  and 
the  other  in  one-third.  They  are,  however,  presumed 
to  take  equal  shares  in  the  absence  of  evidence  of  a 
contrary  intention.^*'  That  they  contributed  in  uneciiial 
amounts  to  the  payment  of  the  purchase  price  has  oc- 
casionally been  regarded  as  evidence  of  such  a  contrary 
intention. ^^ 

Creation.     A  tenancy   in   common    will,    as   a 

result  of  the  distinct  character  of  the  titles  of  the 
several  tenants,  arise  whenever  the  terms  of  the  instru- 
ment under  which  the  property  is  held  indicate  an 
intent  that  each  tenant  shall  hold  his  interest  as  a 
separate  moiety,  and  the  courts  have  shown  a  strong 
disposition  to  construe  language  as  indicative  of  such 
an  intent.  So,  a  tenancy  in  common  has  been  held  to 
be  created  when  the  language  of  the  instrument  looks 
towards  a  division  of  the  property,  or  provides  that  it 
shall  be  held  by  two  or  more  persons  ''equally,"  or 
"share    md  share"  alike,^^  and  even  when  it  is  given 

78.  2  Blackst.  Comm.  191;  2  N.  W.  1031;  Jackson  v.  Moore.  94 
Cruise,  Dig.  tit.  20,  §  2;  Freeman,  App.  Div.  N.  Y.  504,  87  N.  Y.  Supp. 
Cotenancy,  §  86;  Spencer  v.  1101;  Smith  v.  Alderson,  116  Va. 
Austin,  as  Vt.  258.  986,  83   S.  E.  373. 

79.  2  Preston,  Abstracts  76,  81.  In  re  McConnell,  197  Fed. 
Cliallis,  Real  Prop.  (3rd  Ed.)   370.  483;    Walker    v.    Barrow,    43    La. 

80.  Nippel  V.  Hammond,  4  Colo.  Ann.  863,  9  So.  479;  Bittle  v. 
211;  Adams  v.  Leavens,  20  Conn.  Clement  (N.  J.  Ch.)  54  Atl.  138. 
73;  Shields  v.  Clark,  14  Ga.  429;  82.  2  Blackst.  Comm.  193, 
Keuper  v.  Mette's  Heirs,  239  111.  Christian's  note;  4  Cruise,  Dig 
586,  88  N.  E.  218;  Dashiel  v.  Col-  tit.  32  c.  21,  §§  50-58;  2  Jarman, 
Her,  4  J.  J.  Marsh  (Ky.)  601;  Wills,  1121;  Fisher  v.  Wigg,  1  P. 
Campau  v.  Campau,  44  Mich.  31;  Wms.  14;  Rigden  v.  Vallier,  2  Ves. 
Hill  V.  Reiner,  167  Mich.  400,  132  Sr.   257;    Griswold   v.   Johnson,    5 

R.   P.— 41. 
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''amongst"  or  ''between"  certain  persons,  or  to  them 
"respectively."-''  The  terms  of  the  instrument  are, 
however,  of  comparatively  little  importance  at  the 
present  day,  owning  to  the  frequent  adoption  of  statutes 
providing  that  a  conveyance  or  devise  to  two  or  more 
shall  be   presumed   to   create   a   tenancy   in   common.^* 

When  the  owner  of  a  tract  of  land  conveys  a  part 
thereof,  without  designating  or  attempting  to  designate 
the  part  so  conveyed,  the  grantor  and  grantee  will  be- 
come tenants  in  common  of  the  whole  tract,  in  propor- 
tion to  the  respective  quantities  of  each.^^ 

Occasionally  the  view  has  been  asserted  that 
when  each  of  two  persons  appears  to  be  the  ownier  of 
a  tract  of  land  by  conveyance  or  its  equivalent  under  the 
government,  there  being  nothing  to  show  the  title  of 
one  to  be  superior  to  that  of  the  other,  they  are  to  be 
regarded  as  tenants  in  common  of  the  tract.^^  And  it 
has  been  laid  down,  as  a  general  principle,  that  when 
two  men  have  each  a  title  to  the  same  piece  of  land, 
which  title  in  itself  is  apparently  perfect,  and  by  which 
either  might  hold  the  whole,  but  for  an  equally  good 
title  in  the  other,  they  must  take  each  a  moiety.^^* 

At  common  law,  a  tenancy  in  common  was  never 
created  by  the  descent  of  land  to  two  or  more  heirs  of 

Conn.  363;    Gaunt  v.   Stevens,  241  Morley  v.  Bird, 

in.    542,   89   N.    E.   812;    Gilpin   v.  84.     Ante  §  191,  note  37. 

HoUingsworth,  3  Md.  190,  56  Am.  85.     Litt.  §  299;   Co.  Litt.  190b; 

Dec.    737;     Westcott    v.    Cady,    5  Freeman,  Cotenancy,  §  96;  Wallace 

Johns.    Ch.    (N.    Y.)    334,    9    Am.  v.    Miller,    52    Cal.    655;    Gibbs    v. 

Dec.  306;    Weir  v.  Tate,  39  N.  C.  Swift,  12  Cush.   (Mass.)  393;   Pip- 

264;    Pruden  v.   Paxton,   79  N.   C.  kin  v.  Allen,  29  Mo.  229;  Jackson 

446,    28   Am.   Rep.    333;    Evans   v.  v.    Livingston,    7    Wend.    (N.    Y.) 

Brittain,  3  Serg.  &  R.    (?a.)   135;  136;   Sheaf e  v.  Wait,  30  Vt.  735. 

Martin  v.  Smith,  5  Binn.   (T'a.)16.  86.     Erskin    v.    Wood,   77   Kan. 

83.     Richardson   v.    Richardson,  577,    95    Pac.    413;    Young    v.    De 

14  Sim.  526;  Atty.  Gen.  V.  Fletcher,  Bruhl,    11    Rich.    L.    (S.    C.)    678, 

13  L.  R.  Eq.  128;  Hawes  v.  Hawes,  73    Am.    Dec.    127;    Challefoux    v. 

1  Ves.  13;   Tudor's  Leading  Cases  Ducharme,  4  Wis.   554. 

on    Real    Prop.    p.    896,    notes    to  86a.  Shore  v.  Dow,  13  Mass.  529. 
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the  same  person,  since  this  made  the  heirs  cop.arceners. 
In  this  country,  however,  joint  heirs  more  usually  take 
as   tenants   in   common.^'^ 

Terminatioi}.     A  tenancy  in  common   may   be 


terminated  either  hy  uniting  all  the  interests  in  the  land 
in  .one  tenant,  by  purchase  or  othei-wise,  which  makes 
him  the  owner  of  the  whole  in  severalty,  or  by  making 
partition  between  the  several  tenants,  which  gives  lliem 
each  an  interest  in  severalty  in  a  specific  part  of  the 
land.^^8 

§  193.  Coparcenary.  At  common  law,  a  holding  in 
coparcenary  or  parcenary  arose  when,  on  the  death  of 
the  owner  of  an  estate  of  inheritance,  it  descended  to 
two  or  more  female  heirs,  in  default  of  a  male  heir,  and 
likewise  when,  by  local  custom,  land  descended  to  two 
or  more  male  heirs.''^  Coparceners  or  parceners  hold 
a  position  intermediate  between  joint  tenants  and 
tenants  in  common.  Three  of  the  unities  referred  to 
in  connection  with  a  joint  tenancy,  namely,  those  of 
title,  interest,  and  possession,  exist  in  the  case  of  co- 
parcenary. That  of  time  is  not  necessary,  however, 
since,  on  the  death  of  one  of  the  heirs,  his  heir  takes 
his  place  as  parcener,  and  in  such  case  the  iiiterests 
of  the  parceners  arise  at  different  times.»<^  There  is 
no  right  of  survivorship  among  coparceners  as  there 
is  among  joint  tenants.'^^  But  although  there  is  no 
right  of  survivorship,  coparceners  are  for  some  pur- 
poses regarded  as  having  but  a  singl-'  estat?  in  th<' 
land.     Thus  they  must  sue  or  be  sued  jointly  in  respect 

87.  Post,  §  193.  Comm.   188;   2  Cruise,  Dig.  tit.   19, 

88.  2    Blackst.     Comm.,  195;    2      §§  3-5.       See  Hoffar  v.  Dement.  5 
Cruise,  Dig.  tit.  20,  §§  20-S6.     See      Gill  (Md.)  132. 

infra,    §§    203,   204.  91.     Litt.  §  280;   Co.  Litt.  164a; 

89.  Litt.  §§  241,  242;  2  Blackst.      2    Blackst.    Comm.    188;    4    Kent. 
Comm.  187;  4  Kent,  Comm.  366.  Comm.  366;  2  Cruise,  Dig.  tit.  19, 

90.  Co.   Litt.    164a;    2    Blackst.       §§  5,  6. 
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of  the  land,®2  and  one  may  convey  to  the  other  by  re- 
lease.®^ 

A  tenancy  of  this  character  may  be  terminated  by 
the  transfer  by  one  parcener  of  his  share  to  a  stranger, 
this  destroying  the  unity  of  title  as  regards  that  share, 
and  thereafter  the  grantee  is  a  tenant  in  common  as  to  the 
others.  It  may  also  be  terminated  by  the  acquisition  by 
one  coparcener  of  the  shares  of  the  others,  or  by  par- 
tition.9* 

In  this  country,  this  class  of  tenancy  is  rather  in- 
frequent, land  descending  to  two  or  more  persons  being 
usually  regarded,  either  with  or  without  a  statutory 
provision  to  that  effect,  as  a  tenancy  in  common.'*"  It 
is,  however,  still  recognized  in  some  states,  and  there 
are  occasional  statutes  providing  that  joint  heirs  shall 
take  as  coparceners.^^ 

The  question  whether  persons  who  take  jointly  by 
descent  are  tenants  in  common  or  coparceners  can 
rarely,  at  the  present  day,  be  a  matter  of  importance. 
One  result  of  the  recognition  of  such  a  holding  may 
however  be  referred  to.  In  case  there  is  a  joint  de- 
vise to  those  persons  who,  in  case  the  decedent  had 
died  intestate,  would  have  taken  by  descent  as  copar- 
ceners, the  devisees,  taking  as  tenants  in  common,  do 
not  take  the  same  interests  as  they  would  have  taken  by 
descent,^^  and  consequently  in  such  case  they  take  under 
the    devise.^^      This    may,    under    some    of    the    state 

92.  Co.  Litt.  164a.  man,  Cotenancy,  §  85. 

93.  Co.  Litt.  9b,  200b;  2  Pres-  96.  1  Stimson's  Am.  St.  Law, 
ton.  Abstracts,  69;  Perkins,  Con-  §§  1375,  3130.  See  Ward  v.  Ward's 
veyancing,  §  193.  But  a  feoffment  Heirs,  40  W.  Va.  611,  29  L.  R.  A. 
was  always  regarded  as  available  449,  52  Am.  St.  Rep.  911,  21  S.  E. 
for  this  purpose  to  the  same  extent  746;  Thompson  v.  Barber,  12  N. 
as  a  release.  See  the  authorities  H.  563;  Gilpin  v.  Hollingsworth, 
above  cited  and  also  those  cited  3  Md.  190;  Arendell  v.  Arendell, 
in   Wythe's    Virginia   Reports,    at  119  Va.  1,  89  S.  E.  87. 

p.  393,  note.  97.     See  post  §  487. 

94.  2  Blackst.  Comm.  189,  191.  98.     See  Gilpin  v.  Hollingsworth 

95.  4  Kent,  Comm.  367;  1  Stim-  3  Md.  190;  Donelly  v.  T'urner,  60 
son's  Am.  St.  Law,  §  1375;   Free-  Md.  81. 
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statutes   determining  the   course   of  descent,   have   im- 
portant consequences  in  particular  cases. 

§  194.  Tenancy  by  entireties.  Tenancy  by  entireties 
(or  by  the  entirety),  is  tlie  tenancy  by  wliich  husband 
and  wife  at  conunon  law  hold  land  conveyed  or  devised 
to  them  by  a  single  instrument,  which  does  not  require 
them  to  hold  it  by  another  character  of  tenancy.  It 
is  essentially  a  joint  tenancy,  modified  by  the  common 
law   theory  that   husband   and  wife   are   one   person."^ 

The  most  important  incident  of  tenancy  by  entireties 
is  that  the  survivor  of  the  marriage,  whether  the  hus- 
band or  the  wife,  is  entitled  to  the  whole,  which  right 
cannot  be  defeated  by  a  conveyance  by  the  other  to  a 
stranger,  as  in  the  case  of  a  joint  tenancy,^  nor  by  a 
sale  under  execution  against  such  other.^ 


99.  Lltt.  §  291;  Challis,  Real 
Prop.  376,  note;  Pray  v.  Stebbins, 
141  Mass.  219,  55  Am.  Rep.  462,  4 
N.  E.  824;  Morris  v.  McCarty,  158 
Mass.  11,  32  N.  E.  938;  Marburg 
V.  Cole,  49  Md.  402,  33  Am.  Rep. 
266;  Brownson  v.  Hull,  16  Vt.  309, 
42  Am.  Dec.  517. 

The  cases  upon  the  subject  of 
tenancy  by  entireties,  previous  to 
1896,  are  conveniently  collected  in 
30  L.  R.  A.  at  p.  305,  note  to  Hlles 
V,   Fisher. 

That  a  gift  to  husband  and  wife 
was  for  their  lives  was  regarded 
as  an  express  declaration  of  in- 
tention to  create  a  right  of  surviv- 
orship within  a  statute  requiring 
such  a  declaration  for  the  purpose, 
McCallister  v.  Folden's  Assignee, 
110  Ky.  732,  62  S.  W.  538.  See  ante 
§  191  note  18a. 

1.  Blackst.  Comm.  182;  1  Pres- 
ton, Estates,  131;  4  Kent,  Comm. 
362:  Branch  v.  Polk.  61  Ark.  388, 
30  L.  R.  A.  324,  54  Am.  St.  Rep.266, 
33  S.  W.  424;  Simpson  v.  Pearson, 


31  Ind.  1.  99  Am.  Dec.  577;  Rogers 
V.  Grlder,  1  Dana  (Ky.)  242;  Mar- 
burg V.  Cole,  49  Md.  402.  33  Am. 
Rep.    266;    Varnum    v.    Abbot,    12 
Mass.  478,  7  Am.  Dec.  87;  Pray  v. 
Stebbins,    141    Mass.   219,    55    Am. 
St.  Rep.  462,  4  N.  E.  824;  Wyckoff 
v.  Gardner,  20  N.  J.  L.  556,  45  Am. 
Dec.  388;    Hiles  v.  Fisher,  144  N. 
Y.  306,  30  L.  R.  A.  305,  43  Am.  St. 
St.  Rep.  762,  39  N.  E.  337;   Need- 
ham  V.   Branson,  28  N.   C.   26,  44 
Am.   Dec.  45;     Fairchild   v.   Chas- 
telleux,  1  Pa.  St.  176,  44  Am.  Dec. 
117;    Ames   v.    Norman,    4    Sneed 
(Tenn.)     683,    70    Am.    Dec.    269; 
Brownson  v.  Hull,  16   Vt.  309,  42 
Am.  Dec.  517;    Ketchum  v.  Wais- 
worth,  5  Wis.  95,  68  Am.  Dec.  49. 
2.     Simpson  v.  Pearson,  31  Ind. 
1,  99  Am.  Dec.  577;   Beach  v.  Hol- 
lister,  3  Hun  (N.  Y.)   519;  French 
V.  Mehan,   56  Pa.   286;    Brownson 
V.    Hull,  16   Vt.    309,    42   Am.    Dec. 
517;     Ketchum    v.    Walsworth.     5 
Wis.  95,  68  Am.  Dec.  49. 
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A  holding  by  entireties  is  ordinarily  in  fee  simple, 
but  it  may  be  in  fee  tail  special,"'  or  for  the  life  of  the 
survivor  of  the  two  tenants,*  for  the  life  of  one  of  them 
who  is  named,^  or  for  years.^ 

Mode  of  creation.     Tenancy  by  entireties  can 

exist  only  in  case  the  persons  to  whom  the  title  passes 
are  husband  and  wife  at  the  time  the  instrument  con- 
ferring title  takes  effect,  and  it  is  not  created  by  a  con- 
veyance or  devise  to  persons  who  subsequently  marry."^ 
Consequently,  if  a  conveyance  is  made  to  two  persons 
under  the  mistaken  impression  that  they  are  husband 
and  wife,  they  would  take  as  tenants  in  common  rather 
than  as  tenants  by  entireties,^  except  as  the  intention 
that  they  shall  hold  as  tenants  by  the  entireties  may 
be  regarded  as  effective  to  create  a  joint  tenancy,  which 
more    closely   resembles   a   tenancy   by   the    entireties.^ 

While  a  conveyance  or  devise  to  a  husband  and 
wife  will  ordinarily  create  a  tenancy  by  entireties,  the 
authorities  are  generally  to  the  eifect  that  an  intention, 
clearly  expressed  in  the  instrument,  that  they  shall  take 
as  tenants  in  common  or  as  joint  tenants,  will  be  effec- 
tive,^*^ the  argument  in  favor  of  this  view  being  that 

3.  2  Preston,  Abstracts,  39  et  bergh  v.  Hardenbergh,  10  N.  J. 
seg.  Law,  42,  18  Am.  Dec.  371;  Stuckey 

4.  Purefoy  v.  Rogers,  2  Saund.  v.  Keefe's  Ex'rs.,  26  Pa.  St.  397. 
386b;  Doe  d.  Dormer  v.  Wilson,  8.  Wright  v.  Kayner,  150  Mich. 
4  Barn.  &  Aid.  303;  Wentworth  7,  113  N.  W.  779;  McKee  v.  Bevins, 
V.  Remick,  47  N.  H.  £26,  90  Am.  138  Tenn.  249,  197  S.  W.  563. 
Dec.  573;  Torrey  v.  Torrey  14  N.  9.  Morris  v.  McCarty,  158  Mass. 
Y.  430;  McRoberts  v.  Copeland,  85  11,  32  N.  E.  938. 

Tenn.  211;    Irvin  v.  Stover,  66  W.  10.     1     Preston,     Estates,     132; 

Va.  356,  67   S-   B.  1119.  4  Kent,  Comm.  363;  Hunt  v.  Black- 

5.  Thomas  v.  DeBaum,  14  N.  J.  burn,  128  U.  S.  464,  32  L.  Ed.  488; 
Eq.  37.  Thornburg   v.    VN'^iggins,    135    Ind. 

6.  Hales  v.  Petit,  i  Plowd.  259;  178,  41  Am.  St.  Rep.  422,  22  L. 
Goelet  V.  Gori,  31  Barb.  (N.  Y.)  R.  A.  42;  Baker  v.  Stewart,  40  Kan. 
320;  Rezabek  v.  Rezabek,  196  Mo.  442,  2  L.  R.  A.  434,  10  Am.  St.  Rep. 
i\pp.  673,  192  S.  W.  107.  213,  19  Pac.  904;  Fladung  v.  Rose, 

7.  Co.  Litt.  187b;  Holt  v.  Wil-  58  Md.  13;  McDermott  v.  French, 
son,  75  Ala.  58;  Morris  v.  McCarty,  15  N.  J.  Eq.  78;  Fulper  v.  Fulper, 
158  Mass.  11,  32  N.  E.  938;  Harden-  54  N.  J.  Eq.  431,  55  Am.  St.  Rep. 
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since,  even  at  common  law,  if  persons  who  liave  pro- 
vionsly  ae((uired  joint  interests  become  Imsliand  and 
wife,  they  do  not  hecome  tenants  by  the  entirety,  tliere 
is  evidently  nothing  in  the  relation  of  husband  and  wife 
to  prevent  their  acquisition  of  property  as  joint  tenants 
or  tenants  in  common.  The  result  of  this  view  is  that 
the  existence  of  a  tenancy  by  entireties  is  a  question 
purely  of  intention,  thouo-h  an  intention  on  the  part  of 
the  grantor  to  create  such  a  tenancy  is  presumed,  in  the 
absence  of  an  expression  of  a  contrary  intention.  In 
other  words,  there  is  a  rule  of  construction  tliat,  in 
case  of  a  conveyance  to  husband  and  wife,  the  lan- 
guage prima  facie  means  that  they  are  to  hold  by  the 
entireties. 

It  has  been  held  that  the  presumption  of  an  inten- 
tion to  create  a  tenancy  by  entireties  is  rebutted  by 
the  fact  that  the  conveyance  is  in  terms  of  a  specific 
fractional  interest  to  eacli,^^  and  what  is  in  terms  a 
conveyance  to  husband  and  wife  does  not  make  them 
tenants  by  entireties  if  its  legal  effect  is  merely  that  of 
a  release,^2 

At  common  law,  under  the  rule  of  primosfeniture, 
property  could  not  pass  to  husband  and  wife  from  a 
common  ancestor,  but  in  this  country  this  may  occur,  and 
the  question  has  arisen  whether  in  such  case  they  take 
as    tenants   by   entireties.     In    two    states    it   has   been 

590,  32  L.  R.  A.  700,  Hiles  v.  Fish-  12.     Haak  Lumber  Co.  v.  Croth- 

er,  144  N.  Y.  S13,  43  Am.  St.  Rep.  ers,    14G    Mich.    575,    109    N.    W. 

762,    30    L.    R.    A.    305;    Miner    v.  106C. 

Brown,  133  N.  Y.  312,  31  N.  E.  24:  In  Hoag  v.  Hoa.s?,  213  Mass.  50. 

Stolcup    V.    Stolcup,    137    N.    Car.  Ann.  Cas.  1913E,  886,  99  N.  E.  521, 

305,    49    S.    E.    210;    Holloway    v.  It  was  held   that  under  a  convey- 

Green    (N.    Car.)     83    S.    E.    243;  ance  to  husband  and  wife,  express- 

Blease  v.   Anderson,   241    Pa.    198,  ed  to  be  to  them  as  joint  tenants, 

88  Atl.  365.  they   took    as    tenants   by    the   en- 

11.     Highsmith  v.  Page,  158  N.  tireties,    on    the    theory    that    the 

Car.  226,   73   S.   E.   998;    Eason  v.  same    words    which    make    others 

Eason.  159  N.  Car.  539;    75  S.  E.  joint  tenants   make  husband   and 

797;   Blease  v.  Anderson,  241  Pa.  wife  tenants  by  the  entireties. 
198,  88  Atl.  365. 
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decided  that  in  such  case  they  take  by  such  several  and 
distinct  rights,  not  depending  on  their  relation  of 
husband  and  wife,  that  there  is  no  justification  for 
regarding  them  as  tenants  by  entireties,  a  class  of 
tenancy  the  existence  of  which  appears,  as  above  indi- 
cated, to  be  based  on  a  presumption  of  an  intention  to 
that  effect  on  the  part  of  the  grantor  or  testator.^^  In 
one  state  on  the  other  hand  they  are  regarded  as 
holding  in  such  case  as  tenants  by  entireties.^* 

This  tenancy  may  be  created  even  when  the  hus- 
band and  wife  are  not  the  only  grantees  in  the  con- 
veyance or  beneficiaries  of  the  devise,  as  when  it  is  to 
a  man  and  his  wife  and  another  person,  in  which  case 
the  husband  and  wife  would,  prima  facie,  take  a  one- 
half  interest  only,  which  they  would  hold  by  entireties, 
while  the  third  person  would  take  the  other  half;  and 
a  like  rule,  that  the  husband  and  wife  together  take 
but  one  share,  would  apply,  whatever  the  number  of 
cotenants.^^  This  rule,  however,  that  the  husband  and 
wife  take  together  but  one  share,  like  the  rule  that  they 
take  as  tenants  by  entireties,  is,  it  appears,  merely  a 
rule  of  construction,  and  must  give  way  to  evidence  of 
a  contrary  intention. ^^  And  as  a  rule  of  construction 
it  has  been  regarded  as  in  force  in  spite  of  the  abolition 
of  tenancy  by  entireties.^*'* 

In  two  states  it  has  been  decided  that  a  conveyance 
by  a  husband  in  terms  to  himself  and  his  wife  made  them 
tenants   in   common  and  not   tenants   in   entireties,   on 

13.  Knappv.  Windsor,  6  Cush.  10  N.  J.  42,  18  Am.  Dec.  371; 
(Mass.)  157;  Brown  v.  City  of  Barber  v.  Harris,  15  Wend.  (N. 
Baraboo,  90  Wis.  151,  30  L.  R.  A.  Y.)  615;  Johnson  v.  Hart,  6  Watts 
320.  &  S.   (Pa.)   319,  40  Am.  Dec.  565; 

14.  Gillam's  Ex'rs  v.  Dixon,  65  Thornton  v.  Thornton,  3  Rand. 
Pa.  St.  395.  (Va.)   179. 

15.  Litt.  §  291;  4  Kent,  Comm.  16.  7n  re  March,  Mander  v.  Har- 
363;  Jupp  V.  Buckwell,  39  Ch.  Div.  ris,  27  Ch.  D.  166. 

148;   West  Chicago  Park  Comm'rs  16a.     In    re    March,    Mander    v. 

V.   Coleman,  108  111.   591;    Hall  v.  Harris,  27  Ch.  D.  166;  In  re  Jupp, 

Stephens,  65  Mo.  670,  27  Am.  Rep.  Jupp  v.  Buckwell,  39  Ch.  D.  148. 
302;  Hardenbergh  V.  Hardenburgh, 
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the  theory  apparently  that  the  eonveyaiiee  a?  to  himself 
was  invalid,  since  one  cannot  convey  to  oneself,  and  that 
there  was  consequently  in  effect  merely  a  conveyance 
of  an  undivided  half  interest  to  the  wife."  It  has  how- 
ever heen  argued,^''  with  considerable  force,  that  in 
analogy  to  the  common  law  rule  that,  in  the  case  of  a 
conveyance  to  two  or  more  persons  as  joint  tenants, 
w^hich  fails  as  to  one  person,  the  others  take  the  whole,^'' 
the  wife  should  he  regarded  as  taking  the  whole  in  this 
case  to  the  exclusion  of  the  husband. 

Although  the  effect  of  a  conveyance  to  husband  and 
wife  is  to  make  them  tenants  by  entireties  at  law,  never- 
theless, if  the  purchase  money  is  paid  exclusively  by 
the  wife,  there  is  a  resulting  trust  in  her  favor  to  the 
extent  of  the  whole  beneficial  interest,^^'  while  if  the 
purchase  money  is  paid  by  both,  but  a  greater  proportion 
is  paid  by  the  wife  than  by  the  husband,  there  will  be  a 
resulting  trust  to  that  extent  in  her  favor.^^ 

In  case  land  is  held  by  husband  and  wife  by  en- 

It    has   been    decided    that    the  18.     See    editorial    note    in    28 

fact  that  a  conveyance  or  devise  Harv.  Law  Rev.  at  p.  631,  29  Id. 

to   a   man    and    his   wife    and    to  201.  Compare  note  in  15  Columbia 

others   is   expressly   to    them    "as  Law  Rev.  at  p.  694. 

tenants     in     common"     does     not  19.     Ante  §  191,  note  20. 

affect    the    presumption    that    the  20.     Noble    v.    Morris,    24    Ind. 

man    and    wife    are    intended    to-  478;    Hudson  v.   Wright,  204   Mo. 

gether  to   take  but   one   share.    2  412,  103  S.  W.  8;  Burnett  v.  Camp- 

Jarman,  Wills,  1116;    Warrington  bell  County,  1  Tenn.  Ch.  App.  18. 

V.  Warrington,  2  Hare,  54.  Contra,  21.     Moss    v.    Ardrey,    260   Mo. 

Hilton  V.  Bender,  69  N.  Y.  75.  595,  169  S.  W.  6;   Deer  v.  Deer's 

17.     Pegg    V.    Pegg,    165    Mich.  Estate   (Mo.  App.)    180  S.  W.  572. 

228,  130   N.  W.   617,   33   L.   R.   A.  That    such    is    the    case    when    a 

(N.    S.)    166,   Ann.    Cas.    1912    C.  conveyance  is  made  to  two  persons, 

925;   Wright  v.  Knapp,  183  Mich.  not   husband   and    wife,   who   con- 

656,    150    N.    W.    315;    Michigan  tribute  unequally  to  the  purchase 

State    Bank   of    Eaton    Rapids   v.  price,  but  take  the  legal  title  as 

Kern,   189    Mich.    467,    155    N.    W.  joint  tenants,  see  ante  §  191,  note 

502;  In  re  Klatzl's  Estate,  216  N.  6a.      In    the    Missouri    case    first 

Y.  83,  110  N.   E.   181.     See  Lang  above   cited,   it  was   decided   that 

v.  Wilmer,  131  Md.  215,  101  Atl.  while     such     a     resulting     trust 

706.  could  have  been  established  in  be- 
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tireties,  timber  cut  thereon  is  regarded  as  held  by  them 
in  the  same  manner.^^" 

To  what  extent  recognized.     The  various  state 


statutes  abolishing  joint  tenancy  or  the  right  of  survivor- 
ship, or  declaring  that  two  or  more  grantees  shall,  in 
the  absence  of  an  express  declaration  to  the  contrary, 
take  an  estate  in  common,  have  ordinarily  been  held  not 
to  apply  to  tenancy  by  entireties,^^  though  some  such 
statutes  have  been  construed  to  apply  thereto.^^  Like- 
wise, w^hat  are  known  as  the  ''Married  Women's  Prop- 
erty Acts"  have  usually  been  held  not  to  abolish  tenancy 
by  entireties,^^  though  in  some  jurisdictions  they  have 


half  of  the  wife,  it  could  not  be 
established  in  behalf  of  the  heirs 
of  the  husband  as  against  the  sur- 
viving wife. 

21a.  Patton  v.  Rankin,  68  Ind 
245,  34  Am.  Rep.  254;  Dickey  v. 
Converse,  117  Mich.  449,  76  N. 
W.  80,  72  Am.  St.  Rep.  568;  Jones 
v.  Smith,  149  N.  C.  318,  19  L.  R.  A. 
(N.  S.)  1037,  128  Am.  St.  Rep. 
661,  62  S.  E.  1092;  Citizens  Sav. 
Bank  &  Trust  Co.  v.  Jenkins,  91 
Vt.  13,  99  Atl.  250. 

22.  Freeman,  Cotenancy,  §  65, 
Robinson  v.  Eagle,  29  Ark.  202; 
KUnz  V.  Kurtz,  8  Del.  Ch.  404, 
68  Atl.  450;  Dotson  v.  Faulken- 
berg,  (Ind.)  116  N.  E.  577;  Moore 
V.  Moore,  12  B.  Mon.  (Ky.)  651; 
Craft  V.  Wilcox,  4  Gill.  (Md.) 
504;  Shaw  v.  Hearsey,  5  Mass.  521; 
Hemingway  v.  Scales,  42  Miss.  10, 
97  Am.  Dec.  425;  Hardenbergh  v. 
Hardenbergh,  10  N.  J.  L.  42,  18 
Am.  Dec.  371;  Jackson  v.  Stevens, 
16  Johns.  (N.  Y.)  114;  Harrison 
V.  Ray,  108  N.  C.  215,  7  L.  R.  A. 
722;  Noblitt  v.  Beebe,  3  Ore.  4; 
Diver  v.  Diver,  56  Pa.  St.  106; 
Bennett  v.  Hutchens   (Tenn.)   179 


S.  W.  629;  Brownson  v.  Hull,  16 
Vt.  309,  42  Am.  Dec.  517;  Thorn- 
ton V.  Thornton,  3  Rand.  (Va.) 
182;  Ketchum  v.  Walsworth,  5 
Wis.  95,  .68  Am.  Dec.  49. 

23.  Hoffman  v.  Stigers,  28 
Iowa,  302;  Bader  v.  Dyer,  106 
Iowa,  715,  68  Am.  St.  Rep.  332; 
Stewart  v.  Thomas,  64  Kan.  511, 
68  Pac.  70;  Louisville  v.  Coleburne, 
108  Ky.  420,  56  S.  W.  681;  Wilson 
v.  Wilson,  43  Minn.  398,  45  N. 
W.  710;  Gresham  v.  King,  65  Miss. 
387,  4  So.  120;  Wilson  v.  Fleming, 
13   Ohio   68. 

24.  Robinson  v.  Eagle,  29  Ark. 
202;  Kunz  v.  Kurtz,  8  Del.  Ch. 
404;  Carver  v.  Smith,  90  Ind.  223 
46  Am.  Rep.  210;  Flaherty  v. 
Columbus,  41  App.  D.  C.  525;  .Eng- 
lish V.  English  66  Fla.  427,  63  So. 
822;  Baker  v.  Stewart,  40  Kan.  442, 
2  L.  R.  A.  434,  10  Am.  St.  Rep.  213; 
Marburg  v.  Cole,  49  Md.  402,  33 
Am.  Rep.  266;  Pray  v.  Stebbins,  141 
Mass.  219,  55  Am.  Rep.  462;  Lewis' 
Appeal,  85  Mich.  340,  24  Am.  St. 
Rep.  94,  48  N.  W.  580;  Gresham 
V.  King,  65  Miss.  387,  4  So.  120; 
Frost    V.    Frost,    200    Mo.    474,    98 
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been  given  such  effect.-^  In  a  few  jurisdictions  the 
doctrine  of  tenancy  by  entireties  has,  without  reference 
to  any  particuhir  statutory  provisions,  been  repudiated 
as  not  in  harmony  with  the  usages  of  the  community, 
or  as  based  on  a  conception  of  the  marriage  rehition 
which  no  longer  obtains.^^'-^^ 


S.  W.  527;  Bertles  v.  Nunan,  92 
N.  Y.  152,  44  Am.  Rep.  361;  Jones 
V.  Smith,  149  N.  C.  318,  62  S.  E. 
1092;  Bramberry's  Estate,  156  Pa. 
632,  22  L.  R.  A.  594,  36  Am.  St. 
Rep.  64;  Yancey  v.  Radford,  86 
Va.  638,  10  S.  E.  972. 

In  New  Jersey  it  has  been  said 
that  the  effect  of  the  statute  was 
to  make  a  tenancy  by  the  entir- 
eties equivalent  in  substance  to  a 
tenancy  in  common  for  the  joint 
lives  of  husband  and  wife,  with 
remainder  in  fee  simple  to  the 
survivor.  Schulz  v.  Zeigler,  80  N. 
J.  Eq.  199.  42  L.  R.  A.  (N.  S.) 
98,  83  Atl.  968. 

25.  Walthall  v.  Goree,  36  Ala. 
728;  Donegan  v.  Donegan,  103  Ala. 
488;  Whyman  v.  Johnston,  62  Colo. 
461,  163  Pac.  76;  Cooper  v.  Cooper, 
76  lU.  57;  Lawler  v.  Byrne,  252 
111.  194,  96  N.  E.  892;  Robinson's 
Appeal,  88  Me.  17,  30  L.  R.  A.  331, 
51  Am.  St.  Rep.  367;  Semper  v. 
Coates,  93  Minn.  76,  100  N.  W.  662; 
Clark  V.  Clark,  56  N.  H.  105;  Green 
V.  Cannady,  77  S.  C.  193,  57  S.  E. 
832  (unless  perhaps  when  surviv- 
orship intended).  So  in  England 
tenancy  by  entirety  is  regarded 
as  abolished  by  the  Married 
Woman's  Property  Act.  Thornley  v. 
Thornley  (1893)  2  Ch.  229;  In  re 
March  Mander  v.  Harris,  27  Ch. 
D.  16^ 

In  California  the  Married 
Women's  Act  and  a  statutory  pro- 


vision that  ownership  by  several 
persons  is  either  joint  interest, 
partnership  interest,  interest  m 
common,  or  community  interest, 
were  held  together  to  involve  the 
abolition  of  tenancy  by  entirety. 
Swan  V.  Walden.  156  Cal.  195,  134 
Am.  St.  Rep.  118.  20  Ann.  Cas. 
194,  103  Pac.  931. 

In  Minnesota  the  view  that  ten- 
ancy by  the  entireties  no  longer 
exists  was  based  on  the  fact  that 
in  a  revision  of  the  statutes  an 
exception  of  a  devise  or  grant  to 
husband  and  wife,  which  had  pre- 
viously existed  in  a  statute  divid- 
ing estates  into  "estates  in  several- 
ty, in  joint  tenancy,  and  in  com- 
mon," was  omitted.  Wilson  v.  Wil- 
son. 43  Minn.  398,  45  N.  W.  710. 

In  McNeely  v.  South  Penn.  Oil 
Co.,  W.  Va.  616,  62  L.  R.  A.  562, 
it  was  decided  that  by  reason  of 
the  woman's  separate  property  act 
and  of  an  act  abolishing  survivor- 
ship between  husband  and  wife, 
tenancy  by  the  entireties  no  longer 
existed. 

In  Wisconsin  the  statutes  in  re- 
gard to  married  women  have 
changed  what  was  previously  ten- 
ancy by  the  entirety  into  joint 
tenancy  as  regards  real  property. 
Wallace  v.  St.  John,  119  Wis.  585, 
97  N.  W.  197;  Bassler  v.  Rewod- 
liniski,  130  Wis.  26,  109  N.  W. 
1032,  7  L.  R.  A.   (N.  S.)   701. 

26-27.    WUittlesey  v.  Fuller,  11 
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Rights  of  control  and  disposition.    At  common 

law  the  husband,  having  the  right  to  control  and  dispose 
of  his  wife's  land  during  his  life,^^  is  entitled  to  all  the 
rents  and  profits  of  land  held  by  entireties,  and  he  can 
convey  the  land,  so  as  to  divest  the  wife  of  all  right 
of  possession  during  his  life  and  it  seems,  in  case  he 
survives  her,  to  vest  in  the  grantee  an  absolute  estate.^^ 
In  at  least  one  state  this  right  of  control  and  disposition 
in  the  husband  is  unaffected  by  modern  legislation 
in  regard  to  the  property  of  married  women^**  but  in 
others  it  has,  as  being,  not  an  incident  of  the  tenancy 
by  entireties,  but  merely  one  of  the  husband's  common 
law  marital  rights,  been  regarded  as  taken  away  by  the 
married  woman's  property  acts,  so  that  the  husband 
can  no  longer  assert  an  exclusive  right  to  the  rents  and 
profits  or  divest  the  wife  of  the  right  to  share  therein 
by  making  a  conveyance  to  a  third  person.^^ 


Conn.  337;  New  York,  N.  H.  &  H. 
R.  Co.  V.  RusseU,  83  Conn.  581,  78 
Atl.  324;  Kerner  v.  McDonald,  60 
Neb.  663,  83  Am.  St.  Rep.  550; 
Sergeant  v.  Steinberger,  2  Ohio 
305,  15  Am.  Dec.  553;  Farmer's  & 
Merchant's  Bank  v.  WaUace,  45 
Ohio  St.  152,  12  N.  E.  439;  Helvie 
V.  Hoover,  11  Okla.  687,  69  Pac. 
358. 

28.  See  post  §  205. 

29.  Pray  v.  Stebbins,  141  Mass. 
219,  55  Am.  Rep.  462;  HaU  v.  Ste- 
phens, 65  Mo.  670,  27  Am.  Rep. 
302;  Washburn  v.  Burns,  34  N.  J. 
L.  18;  Jackson  v.  McConneU,  19 
Wend.  (N.  Y.)  175,  32  Am.  Dec. 
439;  Bertles  v.  Nunan,  92  N.  Y. 
152,  44  Am.  Rep.  361;  Fairchild  v. 
Chastelleux  1  Pa.  St.  181,  44  Am. 
Dec.  117;  Ames  v.  Norman,  4 
Sneed  (Tenn.)  683,  70  Am.  Dec. 
269;  Bennett  v.  Child,  19  Wis. 
362,  88  Am.  Dec.  692. 

1  Preston,  Estates,  134. 


30.  Pray  v.  Stebbins,  141  Mass. 
219,  55  Am.  Rep.  462;  In  Bank  of 
Greenville  v.  Gornto,  161  N.  Car. 
341,  77  S.  E.  222  it  was  decided 
that  the  husband  could  make  a 
lease  of  the  property,  though  in 
Jones  V.  Smith,  149  N.  C.  318,  62 
S.  E.  1092  it  had  been  said  that 
neither  spouse  had  an  interest 
capable  of  conveyance. 

That  such  a  statute  gives  no 
right  to  the  wife  to  a  share  of  the 
crops  grown  on  land  held  by  entir- 
ities,  see  Morrill  v.  Morrill,  138 
Mich.  112,  4  Ann.  Cas.  1104,  110 
Am.  St.  Rep.  306,  101  N.  W.  209. 

31.  Branch  v.  Polk,  61  Ark. 
388,  55  Am.  St.  Rep.  266;  Shinn 
v.  Shinn,  42  Kan.  1,  4  L.  R.  A.  224, 

21  Pac.  813;  Rezabeck  v.  Reza- 
beck,  (Mo.  App.),  192  S.  W.  107; 
Buttlar  V.  Rosenblath,  42  N.  J.  Eq. 
651,  59  Am.  Rep.  52,  9  Atl.  695; 
Collins  V.  Babbitt,  67  N.  J.  Eq.  175, 
58  Atl.  485;    Hiles  v.  Fisher,   144 
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In  tliose  states  in  which  the  husband's  common  law 
rights  of  control  and  disposition  are  no  lonp^er  recog- 
nized, the  question  of  whether  or  to  what  extent  either 
of  the  spouses  can  alone  make  a  disposition  of  the 
property  or  of  a  partial  interest  therein  is  one  of  con- 
siderable difficulty.  In  some  states  a  conveyance  by 
either  spouse  is  absolutely  nugatory,-'*^  i^^t  m  others 
it  is  regarded  as  effective  for  the  purpose  of  entitling 
the  grantee  to  one-half  the  rents  and  profits,  and  to  the 
whole  property  in  case  the  grantor  is  the  one  who  sur- 
vives.^^  But  apart  from  any  question  of  the  effect,  dur- 
ing coverture,  of  a  conveyance  by  the  husband  alone, 
such  a  conveyance  might  frequently,  it  seems,  become 
operative,  upon  the  theory  of  estoppel,  m  case  the 
husband  survives  the  wife.^^  _ 

Some  of  the  modern  statutes  authorizing  the  wite 
to  convey  her  property  as  a  /ewe  sole  have  been  con- 
strued as  allowing  her  to  dispose  of  a  half  interest  under 
the  tenancy,  subject  to  the  right  of  survivorship  ex- 
isting in  the  husband.^^  She  has  obviously  no  such 
power  at  common  law,  nor  has  she  such  power  in  states 
in  which  it  is  denied  to  the  husband. 

N    Y    306,  30  L.  R.  A.  305,  43  Am.  v.  Ziegler.  80  N.  J.  Eq.  199.  83  Atl. 
St   Rep   762    39  N   E.  339;  McCur-  968,  Servis  v.  Dorn.  76  N.  J.  Eq. 
dy    V.    Canning.    64    Pa.    St.    41;  241,  76  Atl.  246;   Bilder  v.  Robin- 
Cole    ManTg.    Co.    v.    CoUier.    95  son,  73  N.  J.  Eq.  169,  67  Atl.     28; 
Tenn    115,  30  L.  R.  A.  315.  49  Am.  Hiles  v.  Fisher,  141  N.  Y.  306  43 
St    Rep    921;    Corinth   v.   Emery.  Am.    St.    Rep.    762;     Goodrich    v. 
63' Vt    505,  25  Am.  St.  Rep.  780.  Otego,    216    N.   Y.    113.   110    N.    E. 
32      Chandler  v.  Cheney,  37  Ind.  162,   (semble) ;   HoweU  v.  Folsom, 
391-    Naylor  v.   Minock,   96   Mich.  38  Oreg.  184,  63  Pac.  116. 
I82'  35  Am.  St.  Rep.  595,  55  N.  W.  34.     Hume  v.  Hopkins.  140  Mo. 
664-     McDuff    V.    Beauchamp,    50  65,  41  S.  W.  784;  Hood  v.  Mercer, 
Miss.  531;   Gray  v.  Bailey,  117  N.  150  N.  C.  699.  64  S.  E.  897;   Fleek 
Car    439    23  S.  E.  318.     See  edito-  v.   Zillhaver,   117  Pa.   213,   12  Atl. 
rial  note  in  12  Columbia  Law  Rev.  420;  In  re  Meyer's  Estate.  232  Pa. 
540  89,  36  L.  R.  A.   (N.  S.)    205.  Ann. 
33.     Branch    v.    Polk,    61    Ark.  Cas.  1912C.  1240,  81  Atl.  145;   Ber- 
388,  54  Am.  St.  Rep.  266;   Buttlar  rigan  v.  Fleming,  2   Lea    (Tenn.) 
V.   Rosenblath,    42   N.   J.   Eq.    651,  271. 
59  Am.  Rep.  52  (semble) ;  Schultz  35.     Branch    v.    Polk,    61    Ark. 
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Liability  for  individual  debts.     As,  at  commoTi 

law,  the  husband  has  a  right  of  control  and  disposition, 
to  the  same  extent  he  has  an  interest  which  is  subject 
to  the  claims  of  his  creditors,"^  and  so  if  he  has,  by 
reason  of  legislation,  a  right  to  dispose  of  the  land  as 
regards  a  half  interest,  such  interest  is  presumably 
subject  to  claims  against  him.^^  In  a  number  of  states, 
however,  he  has  been  held  to  have  no  interest  accessible 
to  his  creditors,  for  the  reason,  either  that  he  has  alone 
no  alienable  interest  in  the  land,"**  or  that  a  sale  under 
execution  would  in  effect  render  the  wife's  property 
liable  for  his  debts,  in  violation  of  a  constitutional  or 
statutory  provision, ^^  Occasionally  a  sale  in  behalf  of 
his  creditors  has  been  regarded  as  valid  for  the  purpose 


388,  54  Am.  St  Rep.  266;  Buttlar 
V.  Rosenblath,  42  N.  J.  Eq.  651,  59 
Am  Rep.  52;  Hiles  v.  Fisher,  144 
N.  Y.  306,  43  Am.  St.  Rep.  762,  30 
L.  R.  A.  305,  39  N.  E.  339. 

36.  Hall  V.  Stephens,  65  Mo. 
670;  Beach  v.  HoUister,  3  Hun  (N. 
Y.)  519;  Ward  v.  Krumm,  54  How. 
Pr.  95  (semble)  ;Roanes  v.  Arch^ir, 
4  Leigh  (Va.)  550;  Farmers  Bank 
V.  Corder,  32  W.  Va.  232,  9  S.  E. 
220;  Ames  v.  Norman,  4  Sneed 
683,  70  Am.  Dec.  269;  Bennett  v. 
ChUd,  19  Wis.  362,  88  Am.  Dec. 
692. 

37.  Buttlar  v.  Rosenblath,  42 
N.  J.  Eq.  651,  59  Am.  Rep.  52,  9 
Atl.  695;  Servis  v.  Dorn,  (N.  J. 
Ch.)  76  Atl.  246;  Mardt  v.  Schar- 
mack,  65  N.  Y.  Misc.  124,  119  N. 
Y.  Supp.  449. 

38.  Davis  v.  Clark,  26  Ind.  424, 
89  Am.  Dee.  471;  Thornburg  v. 
Wiggins,  135  Ind.  178,  22  L.  R.  A. 
42,  41  Am.  St.  Rep.  422;  Almond 
V.  BonneU,  76  111.  536;  Shinn  v. 
Shinn,  42  Kan.  1,  4  L.  R.  A.  224; 
Dickey    v.    Converse,     117    Mich. 


449,  72  Am.  St.  Rep.  568,  76  N.  W. 
80;  Bruce  v.  Nicholson,  109  N. 
Car.  205,  26  Am.  St.  Rep.  562; 
Hood  v.  Mercer,  150  N.  Car.  699, 
64  S.  E.  897;  In  re  Meyer's  Es- 
tate, 232  Pa.  89,  36  L.  R.  A.  (N.  S.) 
205,  Ann.  Cas.  1912C,  1240,  81  Atl. 
145;  see  Farmer's  Bank  v.  Cor- 
der, 32  W.  Va.  232,  9  S.  E.  220. 

And  so  as  to  crops  grown  on 
the  land,  these  being  held  by  the 
same  title  as  the  land  itself.  Pat- 
ton  V.  Rankin,  68  Ind.  245,  34  Am. 
Rep.  254;  Dickey  v.  Converse,  117 
Mich.  449,  72  Am.  St.  Rep.  568,  76 
N.  W.  80;  Sharp  v.  Baker  (Ind. 
App.)  96  N.  E.  627,  99  N.  E.  627, 
99  N.  E.  44;  Citizens  Sav.  &  Trust 
Co.  V.  .Jenkins,  91  Vt.  13,  99  Atl. 
250. 

39.  McCurdy  v.  Canning,  64 
Pa.  St.  41;  Corinth  v.  Emery,  63 
Vt.  505,  25  Am.  St.  Rep.  780;  Mc- 
Cubbin  v.  Stanford,  85  Md.  380,  60 
Am.  St.  Rep.  329,  37  Atl.  214; 
Shinn  v.  Shinn,  42  Kan.  1,  4  L.  R. 
A.  224,  21  Pac.  813. 
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of  giving  to  tlio  purchaser  a  possibility  of  acquiring 
the  property  by  the  death  of  tlie  wife  before  the  hus- 
band, with  no  right  in  the  meanwhile,  however,  as  re- 
gards possession  or  the  rents  and  profits.''" 

In  Pennsylvania  it  has  been  decided  that  a  judg- 
ment against  the  husband,  rendered  before  the  wife's 
death,  binds  the  property  after  her  death  as  belonging 
to  him,^^  but  that  nevertheless  the  husband  and  wife 
can,  by  joint  conveyance,  transfer  the  ])ropeily  to  an- 
other free  from  the  lien  of  such  a  judgment.^^  j^  other 
states  their  ability  so  to  do  has  been  referred  to  the  ab- 
solutely nugatory  character  of  such  a  judgment  as  against 
the  interest  of  either.''^ 

Even  in  jurisdictions  where  neither  the  husband  or 
wife  has  an  interest  which  can  be  subjected  to  his  or 
her  individual  debts,  the  property  held  by  entireties,  is, 
it  seems,  subject  to  their  joint  debts.^-t  ^nd  eveji  in 
states  where  the  creditors  of  the  husband  are  otherwise 
disabled  to  proceed  against  his  interest  in  property  held 
by  entireties,  it  will  not  be  protected  if  he  has  property, 
purchased  with  his  own  funds,  conveyed  to  himself  and 
wife,  merely  to  place  it  out  of  the   reach   of  existing 

creditors.^^ 

Termination.    There  can  be  no  partition  of  land 

held  by  the  entirety,  since  this  would  imply  a  separate 
interest  in  eacH  tenant,  contrary  to  the  underlying  theory 

40.  Simpson  v.  Biffle,  63  Ark.  1026;  Hood  v.  Mercer,  150  N.  Car. 
289,  38   S.  W.  345;    Cole  Mfg.  Co.      699,  64  S.  E.  897. 

V.  CoUier,  95  Tenn.  115,  30  L.  R.  44.     Union  Nat.  Bank  of  Munice 

A.  315,  49  Am.  St.  Rep.  921;  Cocli-  v.  Finley,  180  liid.  470,  103  N.  E. 

ran  v.'  Kerney,  9  Bush    (Ky)   199  110;  Sliarpe  v.  Baker,  51  Ind.  App. 

Hetzel   V  Lincoln,   216   Pa.   60,   64  547,   96    N.   E.    627,    99    N.   E.    44; 

^tl.  866.  Ades  v.  Caplin,  132  Md.  66. 

41.  Fleek  v.  Zillhaver.  117  45.  McConnell  v.  Martin,  52 
Pa.  213,  12  Atl.  420.  Ind.  432;  Newlove  v.  Callaghan,  86 

42.  Beihl  V.  Martin,  236  Pa.  519,  Mich.  297,  24  Am.  St.  Rep.  124; 
84  Atl.  953;  See  article  by  Harry  Schliess  v.  Thayer,  170  Mich.  395, 
Shapiro,  Esq.,  61  University  of  136  N.  W.  365;  French  v.  Mehan, 
Pennsylvania  Law  Rev.  467  et  seq.  56  Pa.  286;    Corinth  v.  Emery,  63 

43.  Jordan  v.  Reynolds,  105  Md.      Vt.  505,  25  Am.  St.  Rep.  780. 
288,  66  Atl.  37,  9  L.  R.  A.  N.   S. 
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of  the  tenancy.''^  But  a  divorce  or  dissolution  of  the 
marriage  is  ordinarily  regarded  as  terminating  the 
tenancy  by  entireties,  and  as  rendering  the  two  owners 
either  tenants  in  common  or  joint  tenants,  as  they  would 
have  been  in  ease  they  had  never  been  married,*^  and 
thereafter  partition  may  be  obtained  by  either.^  ^  In 
a  few  states,  however,  it  is  denied  that  the  tenancy 
ceases  upon  divorce.^^ 

The  tenancy  obviously  comes  to  an  end  upon  the 
death  of  either  husband  or  wife,  the  survivor  thereafter  ^ 
holding  the  land  in  severalty. 

§  195.  Community  property.  In  Louisiana,  Texas, 
California,  Arizona,  Idaho,  New  Mexico,  Nevada,  and 
Washington,  what  is  known  as  the  ''community  system 
of  matrimonial  gains"  prevails.  The  central  idea  of 
this  system  is  that  whatever  is  acquired  by  the  efforts 
of  either  the  husband  or  wife  constitutes  part  of  a  com- 
mon fund,  or,  as  it  is  expressed,  is  community  property.^'' 

46.  Chandler  v.  Cheney,  37  Ind.  A.  1915  C.  396,  83  S.  E.  559;  Hayes 
391;  Gray  v.  Bailey,  117  N.  Car.  v  Horton,  46  Ore.  597,  81  Pac. 
439,  23  S.  E.  318;  Jones  v.  Smith,  386;  Hopson  v.  Fowlkes,  92  Tenn. 
149  N.  Car.  318,  62  S.  E.  1092;  697,  23  L.  R.  A.  805,  36  Am.  St. 
Ketchum  v.  Walsworth,  5  Wis.  95;  Rep.  120.  That  a  divorce  a  mensa 
Hoag  V.  Hoag,  213  Mass.  50,  90  N.  et  thoro  does  not  terminate  the 
E.  521.  In  New  Jersey,  however,  it  the  tenancy,  see  Freeman  v. 
is  said  that  there  may  be  a  par-  Belfer,  173  N.  C.  581,  92  S.  E.  486 
tition,  but  not  so  as  to  affect  the  (divided  court). 

right    of    survivorship.    Riccio    v.  48.     Harrer  v.    Wallner,    80    111. 

Riccio.    (N.   J.)    101    Atl.    426.  197;    Russell   v.    Russell,   122   Mo. 

47.  Donegan    v.    Donegan,    103      235,  43  Am.  St.  Rep.  581. 

Ala.  488,   49   Am.   St.  Rep.   53,  15  49.     Lewis'  Appeal,  85  Mich.  340, 

So.    823;    Harrer    v.    Wallner,    80  24  Am.  St.  Rep.  94,  48  N.  W.  580; 

111.    197;    Lash   v.    Lash,    58    Ind.  AUes  v.  Lyon,  216  Pa.  604,  10  L. 

526;    Reed  v.   Reed,  109  Md.   690,  R  A.  (N.  S.)  463,  116  Am.  St.  Rep. 

72  Atl.  414;  Sharboro  v.  Sharboro,  791,    Ann.    Cas.    137,    66    Atl.    81; 

88  N.  J.   101,   102   Atl.   256;    Stelz  Davies  v.   Johnson,  124   Ark.   390, 

V.    Schreck,   128   N.  Y.   263,   13   L.  187   S.  W.  323. 

R.   A.   325,   26   Am.    St.    Rep.    475,  50.     BalHnger,    Commun.    Prop. 

28  N.  E.  510;  McKinnon,  Currie  §§  6,  11;  De  Blane  v.  Lynch,  23 
&    Co.v.  Caulk,  167  N.C.  411,  L.    R. 
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This  system  belongs  to  the  civil  law,  and  first  found 
footing  in  this  country  during  the  Spanish  dominion,  but 
it  has  been  developed  on  diverse  lines  by  statutory  pro- 
visions and  judicial  decisions  in  the  different  states, 
and  in  this  development  common-law  influences  have 
played  some  part.^^ 

Either  the  husband  or  the  wife,  or  both,  may  have 
property  other  than  community  property,  this  being 
known  as  "separate  property,"  and  being  usually  de- 
fined by  statute  as  including,  among  other  property, 
that  belonging  to  either  at  the  time  of  the  marriage, 
and  property  acquired  by  either  after  the  marriage 
through  gift,  devise,  or  descent  or  in  exchange  for 
separate  property.^-  Separate  property  also  includes 
the  rents,  issues,  and  profits  of  separate  property, 
except  in  Texas,  Louisiana,  and  Idaho,  where  the  rule  is 
generally  otherwise.^^ 

All  property  which  is  not  separate  property  is  com- 
munity property,  there  being  an  express  or  implied 
provision  to  this  effect  in  the  statute  of  each  state  where 
the  system  prevails. ^^  Community  property  therefore 
includes,  among  other  property,  that  gained  by  theex- 

Tex.  25;   Myer  v.  Kinzer,  12  Cal.  73  Am.  Dec.  538;  Worden  v.  Wor- 

247  73  Am.  Dec.  539.  den,  96  Wash.  592,  165  Pac.  501. 

51.  See  an  article  by  George  53.  6  Eng  Encyc.  Law  pp.  301- 
McKay,  Esq.,  6  Am.  &  Eng.  Enc.  323;  BaHinger,  Commun.  Prop.  §§ 
Law  (2d  Ed.)  p.  293,  where  the  21-24;  McCay,  Commun.  Prop.  §§ 
subject  of  this  section  is  weU  21-24;  1  Stimson's  Am.  St.  Rep. 
treated,  and  the  same  writer's  §  6434;  George  v.  Ransom,  15  CaL 
separate  work  on  the  subject,  §  2  322,  76  Am.  Dec.  490;  Lewis  v. 
et  seq.  See  also  Myer  v.  Kinzer,  12  Johns,  24  Cal.  98,  85  Am.  Dec.  49; 
Cal.  247,  73  Am.  Dec.  539;  Saul  Marlow  v.  Barlew,  53  Cal.  459; 
V.  His  Creditors,  5  Mart.  (N.  S.;  Webb  v.  Peet,  7  La.  Ann.  9;  Lake 
La.)  569,  16  Am.  Dec.  212.  v.    Bender,    18    Nev.    361,    4    Pac. 

52.  Ballinger,  Commun.  Prop.  711,  7  Pac.  74;  De  Blane  v.  Lynch, 
§  53  et  seq.;  McCay,  Commun.  23  Tex.  25;  De  Garcia  v.  Galvan, 
Prop.  chs.  11-16;    1  Stimson's  Am.  55  Tex.  56. 

St.    Law,    §    6433;    6   Am.    &   Eng.  54.     6    Am.    &  Eng.    Enc.    Law 

Enc.   Law,   pp.   301,   307;    Love  v.  (2d      Ed.)      p.  307;      Ballinger, 

Robertson,  7  Tex.  6,  56  Am.  Dec.  Commun.    Prop.  §    51;     Ezell    v. 

41;   Myer  v.   Kinzer,   12  Cal.   247,  Dodson,  60  Tex.  331. 
R.  P.— 42 
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ertions  or  labor  of  either  husband  or  wife,  and  property 
acquired  in  exchange  for  such  property.^^ 

Public  land  which  is  granted  to  the  husband  and 
wife,  or  to  either  of  them,  is,  it  seems,  to  be  regarded 
as  community  property  if  the  grant  is  for  valuable 
consideration  in  pursuance  of  a  contract  or  legal  obli- 
gation, but  not  where  it  is  merely  donated.^^  Property 
acquired  after  marriage  by  either  the  husband  or  wife 
is  presumed  to  be  community  property  until  it  is  shown 
to  be  separate  property.^ ^ 

By  the  theory  of  the  Spanish  law,  the  husband  alone 
has  any  proprietary  right  as  regards  the  community 
property  so  long  as  the  community  endures,  and  this 
view  has  been  in  terms  adopted  in  California  and 
Louisiana,  while  in  Texas  and  Washington  the  husband 
and  wife  are  regarded  as  having  equal  beneficial  interests 
therein. ^^  Whichever  view  is  adopted  in  this  regard, 
the  husband  has,  as  a  general  rule,  the  sole  and  absolute 
control  over  the  community  property,  with  the  sole 
power   of   disposing   of   it.^'' 

55.  Ballinger,  Commun.  Prop.  86  Am.  Dec.  626,  and  cases  cited 
§  19;  Wren  v.  Wren,  100  Cal.  276,  in  note,  p.  636;  Morris  v.  Hastings, 
38  Am.  St.  Rep.  287;  Pendergast  70  Tex.  26,  8  Am.  St.  Rep.  570; 
V.  Cassidy,  8  La.  Ann.  96;  Cooke  Castor  v.  Peterson,  2  Wash.  204, 
V.  Bremond,  27  Tex.  457,  86  Am.  26  Am.  St.  Rep.  854.  Except  in 
Dec.  626;  Abbott  v.  Wetherby,  6  California,  in  tlie  case  of  a  con- 
Wasli.    507,   36  Am.    St.  Rep.    176.  veyance    in    writing    to    tlie    wife. 

56.  Ballinger,  Commun.  Prop.  Act  March  3,  1S9S  (St.  1893,  p.  71); 
§§  25-30;  McKay,  Commun.  Prop.  Sventinich  v.  Sheean,  124  Cal.  216, 
Ch.  12;  Cooke  v.  Bremond,  86  Am.  71  Am.  St.  Rep.  50. 

Dec.  630,  note.  58.     See  McKay,  Commun.  Prop. 

57.  Ballinger,    Commun.    Prop.      ch.  50. 

§§    17,   46,    67,    159-166;    Althof    v.  59.     Ballinger,    Commun.    Prop. 

Conheim,  38  Cal.  230,  99  Am.  Dec.  §§  79-82;  1  Stimson's  Am.  St.  Law, 

363;   Myer  v.  Kinzer,  12  Cal.  247,  §  6433;  Spreckels  v.  Spreckels.  116 

73  Am.  Dec.  538;  Chaney  v.  Gauld  Cal.  339,  58  Am.  St.  Rep.  170. 

Co..    28    Idaho    76,    152    Pac.    468;  In  Washington,  the  husband  can 

Shaw  V.  Hill,  20  La.  Ann.  531,  96  convey  or  incumber  the  community 

Am.    Dec.    420;    Labbe's    Heirs   v.  real  estate,  or  render  it  liable  for 

Abat,  2  La.  553,  22  Am.  Dec.  151;  his    debts,    only    when    his    wife 

Cooke   V.    Bremond,   27   Tex.    457,  joins  in  making  the  deed  or  ere- 
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The  comiimnity  pro]iorty  is  liable  for  all  of  what  ai'e 
called  ''eomniunity  de])ts,"  which  comprise,  generally 
speaking,  any  debts  or  liabilities  created  by  the  husband 
during  coverture  iiot  for  his  own  especial  benefit,  the 
presumption  being  that  the  debts  are  such,  and  not  the 
separate  debts  of  the  husband  ;•"''•  and  it  is  also  liable 
for  all  the  antenuptial  debts  of  the  husband,^^  and  in 
some  states,  for  those  of  the  wife/'^ 

Upon  the  death  of  the  wife,  the  husband  has,  in 
Louisiana  and  Texas,  control  of  all  the  community  prop- 
erty for  the  purpose  of  settling  the  community  affairs,*"'^ 
and  in  California,  Nevada,  and  Idaho  he  takes  all  the 
community  property  as  absolute  owner/'*  With  these 
exceptions,  the  half  belonging  to  either  the  husband  or 
wife  descends  to  his  or  her  heirs  or  descendants,  subject 
to   the   payment   of   debts,*^^   except   when   it   has   been 


ating  the  charge.  1  Hill's  Code,  § 
1400;  Ballinger,  Commun.  Prop. 
§  95;  Holyoke  v.  Jackson,  3  Wash. 
T.  235.  Likewise  in  Arizona,  Kev, 
St.  1901  §  3104.  In  California  the 
wife's  consent  is  necessary  in  the 
absence  of  a  valuable  consider- 
ation. Spreckels  v.  Spreckels,  116 
Cal.  339,  58  Am.  St.  Rep.  170; 
Dargie  v.  Patterson  (Cal.)  169 
Pac.  360. 

That  the  recognized  rights  and 
powers  of  the  wife  as  to  commu- 
nity property,  together  with  the 
rights  of  the  heirs  on  her  death, 
are  absolutely  incompatible  with 
the  statement,  sometimes  made, 
that  she  has  no  more  than  an 
expectancy  during  her  husband's 
life,  see  editorial  notes  in  11  Col- 
umbia Law  Rev.  668;  2  Cornell 
Law  Quarterly,  354. 

60.  Ballinger,  Commun.  Prop. 
§§  118,  119,  149. 

61.  Stewart,  Husb.  &  Wife,  § 
315;  Ballinger,  Commun.  Prop.  §§ 


132-135;  Davis  v.  Compton,  13  La. 
Ann.  396;  Portis  v.  Parker,  22  Tex. 
699;  Van  Maren  v.  Johnson,  15  Cal. 
308. 

62.  Van  Maren  v.  Johnson,  15 
Cal.  312;  Lee  v.  Henderson,  75 
Tex.  190,  12  S.  W.  981;  see  McKay, 
Commun.   Prop.   §   342. 

63.  Verrer  v.  Lors,  48  La.  Ann. 
717,  19  So.  677;  Brewer  v.  Wall,  23 
Tex.  585,  76  Am.  Dec.  76.  In  Texas 
the  surviving  wife  has  also  such 
control  until  her  remarriage.  Auer- 
bach  V.  Wylie,  84  Tex.  615,  19  S. 
W.  856,  20  S.  W.  776. 

64.  McKay,  Commun.  Prop.  § 
433;  In  re  Ingram,  12  Am.  St.  Rep. 
90,  note. 

65.  1  Stimson's  Am.  St.  Law, 
§§  3402-3404;  Ballinger.  Commun. 
Prop.  c.  8;  Johnston  v.  San  Fran- 
cisco Savings  Union,  74  Cal.  134, 
7  Am.  St.  Rep.  129;  Bennett  v. 
Fuller,  29  La.  Ann.  663;  Robinson 
v.  McDonald,  11  Tex.  385,  62  Am. 
Dec.  480. 
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disposed  of  by  the  will  of  the  deceased,^®  If  there  are 
no  descendants  and  no  will,  the  survivor,  in  some  states, 
takes  the  half  belonging  to  the  deceased.^^  The  rights 
of  dower  and  curtesy  are  incompatible  with  the  theory 
of  the  community  system,  and  have  no  recognition  in 
the  states  where  that  system  prevails,  there  being  in 
some  states  a  statute  expressly  so  providing.^^ 

§  196.  Partnership  property.  Apart  from  statute, 
the  legal  title  to  land  cannot  be  vested  in  a  partnership 
as  such,  it  not  being  recognized  as  a  person  at  law, 
and  consequently,  though  the  property  is  intended  to 
belong  to  the  firm,  the  legal  title  must  be  vested  in  some 
individual  or  individuals;  and  so  far  as  the  rights  of 
the  members  of  the  firm,  as  such,  or  of  the  firm  creditors, 
are  concerned,  it  is  immaterial  whether  the  legal  title 
is  in  one  or  more  of  the  partners,  or  in  a  stranger.^^ 
In  whomsoever  the  legal  title  may  be,  such  person  or 
persons  are  regarded  in  equity  as  holding  it  in  trust 
for  firm  purposes,  that  is,  for  the  payment  of  the  firm 
debts  and  the  adjustment  of  equities  between  the 
partners."^® 

66.  BaUinger,  Commun.  Prop.  Thomas,  43  Ohio  St.  38,  54  Am. 
§§  234,  240;  Brown  v.  Pridgen,  56  Rep.  788;  Diggs'  Adm'r  v.  Brown, 
Tex.    124;    Hill's   Estate,   6   Wash.      78  Va.  292. 

285.  70.     Riddle  v.  Whitehill,  135  U. 

67.  See  1  Stimson's  Am.  St.  S.  621,  34  L.  Ed.  283;  Roberts  v. 
Law,  §  3403;  Rev.  St.  Ariz.  1887,  Eldred,  73  Cal.  394,  15  Pac.  16; 
§  1467;  Sayles'  Civ.  St.  Tex.  art.  People  v.  Sholem,  244  111.  502, 
2165;  Hiirs  Gen.  St.  W^ash.  §  1481.  91    N.    E.    704;    Barkley   v.    Tapp, 

68.  Ballinger,  Commun.  Prop.  87  Ind.  25;  Paige  v.  Paige,  71 
§§  10,  253.  Iowa,  318,  60  Am.  Rep.  799;  McKee 

69.  Parsons,  Partnership,  §  265;  v.  Covalt,  71  Kan.  772,  81  Pac. 
Mechem,  Partnership,  §  84;  Shanks  475;  Pepper  v.  Thomas,  85  Ky. 
V.  Klein,  104  U.  S.  18,  26  L.  Ed.  539,  4  S.  W.  297;  Shaw's  Appeal. 
635;  Nicoll  v.  Ogden,  29  111.  323,  81  Me.  207,  16  Atl.  662;  Dyer  v. 
81  Am.  Dec.  311;  Smith  v.  Smith,  Clark,  5  Mete.  (Mass.)  562,  39 
179  Iowa,  1365,  160  N.  W.  756;  Am.  Dec.  697;  Whitney  v.  Cotten, 
Jarvis  v.  Brooks,  27  N.  H.  37,  59  53  Miss.  689;  Young  v.  Thrasher, 
Am.  Dec.  359;  Fairchild  v.  Fair-  115  Mo.  222,  21  S.  W.  1104;  Jarvis 
child,    64    N.    Y.    477;     Page    v.  v.   Brooks,   27   N.   H.   37,   59   Am. 


<^    196]  CO-OWNERSHIP.  661 

Conveyance  to  firm.     Since,   as  above   stated, 


the  legal  title  to  land  cannot  be  vested  in  a  partnership 
as  such,  the  question  has  frequently  arisen  as  to  the 
effect  of  a  conveyance  which  is  in  terms  to  a  ]3artner- 
ship.  The  members  of  the  partnership  are  susceptible  of 
identification,  and  it  would  seem  that,  on  principle,  such 
a  conveyance  might  be  regarded  as  intended  to  take 
effect  as  a  conveyance  of  the  legal  estate  to  such  mem- 
bers jointly,  in  accordance  with  the  maxim  ''id  cerium 
est  quod  cerium  reddi  potest/'  and  this  is  the  view 
adopted  in  England  and  a  few  states."^  ^  In  other  states 
the  courts  have  regarded  such  a  conveyance  as  trans- 
ferring the  legal  title  to  such  member  or  members  of 
the  partnership  as  may  be  represented  in  the  firm  name, 
a  conveyance,  for  instance,  to  A.  B.  &  Co.  vesting  the 
legal  title  in  those  partners  named  A  and  B  re- 
spectively.'^^  A  corollary  of  this  latter  view  is  that  if 
the  name  of  no  one  of  the  partners  appears  in  the 
firm  name,  the  legal  title  remains  in  the  grantor,  in  trust 
for  partnership  purposes.^^  In  one  state  the  view 
has  apparently  been  adopted  that  a  conveyance  to  a 
partnership  as  such  cannot  affect  the  legal  title,  even 
though   the   name    of    a    partner    does    appear   in    the 

Dec.   359;    Fairchild   v.   Falrchild,  BIckford,  140  Mass.  31,  2  N.  E.  687; 

64  N.  Y.  471;  Adams  v.  Church,  42  The  Golden  Rod,  197  Fed.  837. 
Ore.  270,  59  L.  R.  A.  782,  95  Am.  72.     Percifull   v.   Piatt,   36   Ark. 

St.  Rep.  740,  70  Pac.  1037;   Hayes  456;    Cole  v.  Mettee,  65  Ark.  503, 

V.  Treat,  178  Pa.  310,  135  Atl.  987;  67  Am.  St.  Rep.  945,  47  S.  W.  407; 

Betts   V.   Lecher,    1    S.    Dak.    182;  Winter  v.   Stock,   29   Cal.   408,   89 

Murrell   v.   Mandelbaum,    85   Tex.  Am.  Dec.  57;   Bernstein  v.  Hobel- 

22,   34   Am.   St.   Rep.    777;    Dewey  man,  70  Md.  29,  16  Atl.  374;  Gille 

V.    Dewey,    35   Vt.    555;    Hardy   v.  v.  Hunt,  35   Minn.  357,  29  N.  W. 

Norfolk  Mfg.  Co.,  80  Va.  404.  2;  Arthur  v.  Weston,  22  Mo.  378; 

71.     Wray  v.  Wray  (1905)  2  Ch.  Wright    v.    Brooks,    47    Mont.    99, 

S49;    Brunson  v.  Morgan,  76  Ala.  130   Pac.   968;    Holmes  v.  Jarrett, 

593;    Blanchard  v.  Floyd,  93  Ala.  7  Heisk.  (Tenn.)  506. 
53,  9  So.  418;  Bank  of  Southwest-  73.     Riffel  v.  Ozark  Land  &  Lum- 

ern  Georgia  v.  McGarrah,  120  Ga.  ber  Co.,  81  Mo.  App.  177;    Spauld- 

944,    48    S.    E.    393;     Beaman    v.  ing  Mfg.   Co.  v.  Godbold,  92  Ark. 

Whitney,    20    Me.    413;    Byam    v.  63,  29  L.  R.  A.    (N.  S.)    282,   135 
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firm  name.^^  In  all  jurisdictions,  presumably,  sucli  a 
conveyance  is  effective  for  the  jnirposc  of  creating 
equitable  rights  in  favor  of  the  members  of  the  firm 
and   the    firm   creditors. 

What  land  is  partnership  land.     The  question 


whether  particular  land  is  to  be  regarded  as  partner- 
ship land,  in  which  a  trust  exists  for  partnership  pur- 
poses is,  like  the  same  question  in  connection  with 
personalty,  ordinarily  regarded  as  one  of  the  intention 
of  the  firm  members,  to  be  determined  by  the  manner 
and  purpose  of  its  acquisition,  and  the  mode  in  which 
it  is  used."^^  That  the  land  is  both  paid  for  with  part- 
nership funds  and  used  for  partnership  purposes  is 
sufficient  to  show  that  it  is  intended  to  be  partnership 
property,  unless  an  agreement  to  the  contrary  ap- 
pears.*^^  That  the  land  is  paid  for  with  partnership 
funds  is  not  conclusive  of  such  an  intention,  since  the 
partners  may  desire  to  withdraw  that  amount  from 
the   business   and  invest   it   in   land.'^     And   the   mere 

Am    St.    Rep.    168,    19    Ann.    Cas.  48  S.  E.  393;   Lutz  v.  Billick,  172 

947,  121  S.  W.  1063.  Iowa,  543,  154  N.  W.  884;  Spalding 

74.  Silverman  v.  Kristufek,  162  v.  Wilson,  80  Ky.  589;  Richardson 
111.  222,  44  N.  E.  430.  v.  Manson,  101   Mass.   482;    Berry 

75.  Ames  v.  Ames,  37  Fed.  30;  v.  Folkes,  60  Miss.  576;  Jarvis  v, 
Jenkins  v.  Jenkins,  81  Ark.  68,  Brooks,  27  N.  H.  67,  59  Am.  Dec. 
98  S.  W.  685;  Robinson  Bank  v.  359;  Darrow  v.  Calkins,  154  N.  Y. 
Miller,  153  111.  244,  27  L.  R.  A.  503,  48  L.  R.  A.  209,  61  Am.  St. 
449,  46  Am.  St.  Rep.  883,  and  note;  Rep.  637,  49  N.  E.  61;  Hayes 
Blakeslee  v.  Blakeslee,  265  lU.  48,  v.  Treat,  178  Pa.  310,  35  Atl.  987; 
106  N.  E.  470;  Colener  v.  Greig,  Brooke  v.  Washington,  8  Gratt. 
137  Pa.  606,  21  Am.  St.  Rep.  899;  (Va.)  256,  56  Am.  Dec.  142;  Scott 
Ihmsen  y.  'Huston,  247  Pa.  402,  &  Callaway  v.  Dixie  Ins.  Co.,  70  W. 
93  Atl.  601;  City  of  Providence  v.  Va.  533,  40  L.  R.  A.  (N.  S.)  152, 
Bullock,  14  R.  I.  353;   Murrell  v.  74  S.  E.  659. 

Mandelbaum,   85  Tex.   22,  34   Am.  77.     1  Bates,  Partnership,  §  285; 

St.  Rep.  777.  Jenkins   v.   Jenkins,   78   Ark.    388, 

76.  Goldthwaite  v.  Janney,  102  94  S.  W.  45;  Alkire  v.  Kahle,  123 
Ala.  431,  48  Am.  St.  Rep.  57,  and  111.  496,  5  Am.  St.  Rep.  540;  Chand- 
note;  Bank  of  Southwestern  ler  v.  Jessup,  132  Ind.  351,  31  N, 
Georgia  v.  McGarrah,  120  Ga.  944,  E.   1109;    Dyer  v.   Clark,   5   Mete. 
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fact  that  land  not  so  purchased  was  used  for  partner- 
ship purposes  is  not  sufficient  to  impress  it  witli  the 
partnership  character.'^* 

In  one  or  two  states  it  has  heen  held  that  land  con- 
veyed to  the  partners .  before  tlio  formation  of  the 
partnership  cannot  be  shown  to  be  firm  proiJerty  as 
against  one  who  gave  credit  to  one  of  the  partners 
as  an  individual  without  notice  that  the  land  was 
partnership,  and  not  individual,  assets,'^^  and  in  Penn- 
sylvania the  rule  has  been  adopted  that  this  crinnot 
be  done  in  the  case  of  property  conveyed  to  the  part- 
ners even  durin^•  the  existence  of  the  partnersliip,  unless 
its  partnership  character  appeared  from  the  instrument 
of  conversance  as  recorded. ^"^ 

In  spite  of  the  frequency  with  which  it  is  stated 
that  whether  particular  land  is  to  be  regarded  as 
belonging  to  the  partnership  is  a  question  of  intention, 
such  a  view  is  not  entirely  satisfactory  as  applied  to 
a  case  in  which  this  intention  does  not  appear  in 
writing  signed  by  the  holder  of  the  legal  title.  The 
Statute  of  Frauds  requires  an  express  trust  in  land 
to  be  evidenced  by  writing,  and  a  trust,  whether  for 
the  purposes  of  a  partnership,  or  for  other  purposes, 

(Mass.)     562,    39    Am.    Dec.    697;  houn,  12  Leigh   (Va.)   264,  37  Am. 

Callumb   v.   Read,    24   N.    Y.    505;  Dec.  654. 

Lefevre's  Appeal,   69   Pa.   St.    122,  79.     National     Union     Bank     v. 

8  Am.  Rep.  229;  City  of  Providence  National  Mechanics'  Bank,  80  Md. 

V.  Bullock,  14  R.  I.  353.  371,  45  Am.  St.  Rep.  3-50;    Parker 

78.     1  Bates,  Partnership,  §§  286,  v.  Bowles,  57  N.  H.  491. 

287;     TTiompson     v.     Bowman,     5  80.     Hale    v.    Henrie,    2    Watts 

Wall.   (U.  S.)    316,  18  L.  Ed.  736;  (Pa.)     143;     Ebbert's    Appeal,    70 

Clark  V.  Lyster,  155  Fed.   513,  84  Pa.   St.  79;    Stover  v.   Stover,  ISO 

C.  C.  A.  27;   Hatchett  v.  Blanton,  Pa.  St.  425,  57  Am.  St.  Rep.  654; 

72    Ala.    423;    Humes   v.    Higman,  Cundey  v.  Hall,  208   Pa.  335,   101 

145  Ala.  215,  40  So.  128;  Robinson  Am.    St.    Rep.    938.      That    a    like 

Bank   v.    Miller,    153    111.    244,    27  rule  is  applied  when  the  legal  title 

L.  R.  A.  449,  38  N.  E.  1028;   Gor-  is    conveyed    to    one    partner    for 

don  V.  Gordon,  49  Mich.  501,  13  N.  partnership   purposes,    see    Gunni- 

W.   80;    Alexander  v.   Kimbro,   49  son  v.  Erie  Dime  Savings  &  Loan 

Miss.  529;  Wheatley's  Heirs  v.  Cal-  Co.,  157  Pa.  303,  27  Atl.   747,  dis- 
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in  so  far  as  it  is  directly  based  on  intention,  is  an 
express  trust.^^  If  the  property  is  purchased  with 
partnership  funds,  this  is  sufficient,  in  the  great  major- 
ity of  states,  to  raise  an  inference  of  a  trust  in  favor 
of  the  partnership,  in  accordance  with  the  general 
presumption  of  an  intention  to  create  a  trust  in  favor 
of  the  person  paying  the  consideration.^-  And  whether 
the  property  is  or  is  not  purchased  with  partnership 
funds,  if  it  is  conveyed  to  one  or  more  of  the  part- 
ners, or  to  a  stranger,  for  partnership  purposes,  such 
person  or  persons  might  occasionally  be  regarded  as 
holding  subject  to  a  constructive  trust  in  favor  of  the 
partnership,  on  the  theory  that,  after  acquiring  the 
property  by  means  of  his  promise  to  hold  it  for  the 
benefit  of  the  partnership,  equity  will  not  allow  one 
to  hold  it  for  his  own  benefit,  thus  unjustly  enriching 
himself  by  the  repudiation  of  his  agreement.^^  In 
those  cases  in  which  the  property  is  not  acquired  with 
partnership  funds  or  under  a  promise  to  hold  it  for 
the  benefit  of  the  partnership,  as  when  a  partner 
orally  agrees  to  consider  land  belonging  to  him  as 
partnership  property,  the  difficulty  of  giving  effect  to 
his  intention,  so  expressed,  without  a  violation  of  the 
Statute  of  Frauds,  would  seem  to  be  insuperable,  a 
view  which  is  indicated  with  more  or  less  clearness 
in  a  number  of  cases.^* 

tinguishing     Erwin's     Appeal,     39  Watson,   150  Wis.  385,  136  N.  W. 

Pa.  535.  797. 

81.  Ante  §  106(c).  83.     See  Jennings  v.  Rickard,  10 

82.  In  one  state  tlie  statute  Colo.  395,  15  Pac.  677;  Lacy  v. 
excluding  the  implication  of  a  Hall,  37  Pa.  St.  360;  Hardin  v. 
trust  in  favor  of  the  person  pay-  Hardin,  26  S.  D.  601,  129  N.  W. 
ing  the  purchase  money  (ante  §  108.  See  editorial  note,  11  Colum- 
lC7(c))  has  been  held  to  apply  to  bia  Law  Rev.   461. 

a  purchase  vi^ith  partnership  funds.  84.  Smith  v.  Burnham,  3  Sumn. 
Winans  v.  Winans'  Estate,  99  435,  Fed.  Cas.  No.  13019;  Gold- 
Mich.  74,  57  N.  W.  1088;  Contra  stein  v.  Nathan,  158  111.  641,  42  xV. 
Greenwood  v.  Marvin,  111  N.  Y.  E.  72;  Homer  v.  Homer,  107  Mass. 
423,    19   N.   E.   228;    Richtman   v.  82;  Alexander  v.  Kimbro,  49  Miss. 
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The  doctrine  of  conversion.     In  England  land 

devoted  to  partnership  purposes  is,  in  the  absence 
of  a  showing  of  a  contrary  intention,  personal  and  not 
real  property,  as  between  the  real  and  personal  repre- 
sentatives of  a  deceased  partner,  this  by  reason  of 
the  principle  that  the  share  of  a  partner  is  nothing 
more  than  his  proportion  of  the  partnership  assets 
after  they  have  been  turned  into  money  and  applied  in 
liquidation  of  the  partnership  debts.^^  In  a  few  states 
the  English  doctrine  has  apparently  been  adopted,^" 
but  in  the  generality  of  American  decisions  it  is 
said,  in  terms  repudiating  the  English  view,  that  un- 
less an  intention  to  convert  the  realty  into  personalty 
for  all  purposes  appears,"  the  partnership  realty  is 
to  be  treated  as  personalty  only  to  a  limited  extent, 
usually  only  for  the  purpose  of  paying  the  firm  debts 
and  adjusting  the  equities  between  the  partners,  and 
that  after  this  is  done  it  resumes  the  character  of 
realty.^* 


529;  Moore  v.  Moore,  38  N.  H.  382 
Parker  v.   Bowles,  57  N.  H.   491 
Otis  V.  Sill,  8  Barb.   (N.  Y.)   102 
Dodson    V.    Dodson,    26    Ore.    349, 
37    Pac.    542;    Burgwyn   v.    Jones, 
113  Va.  511,  75  S.  E.  188;  Bird  v. 
Morrison,  12  Wis.  138;  Richtman  v. 
Watson,  150  Wis.  385,  136   N.  W. 
797. 

85.  Lindley,  Partnership  (7th 
Ed.)  381;  Darby  v.  Darby,  3 
Drew  495. 

86.  Scott  &  Callaway  v.  Dixie 
Ins.  Co.,  70  W.  Va.  533,  40  L.  R.  A. 
(N.  S.)  152,  74  S.  E.  659;  Miller 
V.  Ferguson,  107  Va.  249,  122 
Am.  St.  Rep.  840,  13  Ann.  Cas. 
138,  57  S.  E.  649.  Such  seems  to 
be  the  rule  in  Connecticut.  See 
Sigourney  v.  Munn,  7  Conn.  11, 
324;  Dickinson  v.  Dickinson,  29 
Conn-   600;    and   see   Western   Se- 


curities Co.  V.  Atlee,  168  Iowa  650, 
151  N.  W.  56;  as  to  Virginia,  how- 
ever, see  Mann  v.  Paddock,  108 
Va.  827,  62  S.  E.  951. 

87.  Lenow  v.  Fones,  48  Ark. 
557,  4  S.  W.  56;  Mallory  v.  Russell, 
71  Iowa,  63.  60  Am.  Rep.  776,  32 
N.  W.  102;  Lowe  v.  Lowe,  13  Bush 
(Ky.)  688;  Maddock  v.  Astbury, 
32  N.  J.  Eq.  181;  Darrow  v.  Cal- 
kins, 154  N.  Y.  503,  48  L.  R.  A. 
299,  61  Am  St.  Rep.  637,  49  N. 
E.  61;  Buckley  v.  Dolg,  188  N.  Y. 
238,  80  N.  E.  913;  Ludlow  v. 
Cooper,  4  Ohio  St.  1. 

88.  Rovelsky  v.  Brown,  92  Ala. 
522,  25  Am.  St.  Rep.  83,  9  So.  182; 
Coolidge  V.  Burke,  69  Ark.  237, 
62  S.  W.  583;  Dupuy  v.  Leaven- 
worth, 17  Cal.  262;  Breen  v. 
Richardson,  6  Colo.  605;  Loubat 
V.   Nourse,    5   Fla.    350;    Hartnett 
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The  courts  usually  speak  of  partnership  land  as 
being  converted,  or  partially  converted,  into  personalty, 
and  we  have,  in  what  has  been  said  above  in  regard 
to  the  matter,  followed  this  usage.  Such  language  is 
however,  misleading.  Land  belonging  to  a  partnership 
is  land,  and  not  personalty,  as  clearly  appears  from 
the  consideration  that  it  cannot  be  transferred  by  an 
instrument  adapted  for  the  transfer  of  personalty  only, 
even  though  the  transfer  is  for  the  purpose  of  pay- 
ing partnership  debts,^^  and  it  is,  as  land,  subject  to 
a  lien  for  such  a  debt.''^  It  is  the  share  of  a  partner, 
and  not  the  land,  which  is  personalty,  and  such  a  share 
is  personalty  for  the  reason  that  what  a  partner  has 
as  regards  the  firm  property  is  merely  a  right  of  action 
for  his  share  of  such  surplus  assets  as  remain  after  an 
adjustment   of   the   partnership   affairs,    a   mere    chose 


V.  Stillwell,  121  Ga.  386,  104  Am. 
St.  Rep.  151;  Trowbridge  v. 
Cross,  117  in.  109,  7  N.  B.  347; 
Dickey  v.  Shirk,  128  Ind.  278, 
27  N.  E.  733;  Carter  v.  Flexner, 
92  Ky.  400,  17  S.  W.  851;  Shearer 
V.  Shearer,  98  Mass.  107;  Corn- 
stock  V.  McDonald,  126  Mich.  142, 
85  N.  W.  579;  Woodward  Holmes 
Co.  V.  Nudd,  58  Minn.  236,  27  L. 
R.  A.  340,  49  Am.  St.  Rep.  503; 
Scruggs  V.  Blair,  44  Miss.  406; 
Young  V.  Thrasher,  115  Mo.  222, 
21  S.  W.  1104;  Uhler  v.  Semple, 
20  N.  J.  Eq.  288;  Buchan  v.  Sum- 
ner, 2  Barb.  Ch.  (N.  Y.)  199; 
Greenwood  v.  Marvin,  111  N.  Y. 
423,  19  N.  E.  228;  Buckley  v.  Doig. 
188  N.  Y.  238,  11  Ann.  Cas.  263, 
80  N.  E.  913;  Foster's  Appeal,  74 
Pa.  St.  391;  Account  of  Welles, 
191  Pa.  239,  43  Atl.  207;  AUen 
V.  Withrow,  110  U.  S.  119,  28  L. 
E:l.  90;  Sprague  Mfg.  Co.  v.  Hoyt, 
29  Fed.  421. 


The  Uniform  Partnership  Act,  § 
25  (2)  (3)  provides:  A  partner's 
right  in  specific  partnership  prop- 
erty is  not  subject  to  dower, 
curtesy,  or  allowances  to  widows, 
heirs,  or  next  kin.  One  of  those 
who  took  part  in  the  framing  of 
the  act  says  in  effect  that  this 
involves  a  treatment  of  "firm 
realty  as  personalty  for  all  pur- 
poses." Burdick,  Partnership  (3rd 
Ed.)  112.  If  this  is  what 
is  meant,  it  is  perhaps  to  be  re- 
gretted that  it  was  not  so  stated 
in  the  act. 

89.  Butts  v.  Cooper,  152  Ala. 
375,  44  So.  616;  Black  v.  Black, 
15  Ga.  445;  Duncan  v.  Duncan, 
93  Ky.  37,  40  Am.  St.  Rep.  159; 
Fooks  V.  Williams,  120  Md.  436, 
87  Atl.  692;  Davis  v.  Christian, 
15  Graft.  11. 

90.  In  re  Codding  9  Fed.  849; 
Lauffer  v.  Cavett,  87  Pa.  479;  Pitts 
V.  Spotts,  86  Va.  71,  9  S.  E.  501. 
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in  action  which  is  to  be  classed  with  personal  property.''^ 
The  reason  just  stated  for  regarding  a  partner's  share  in 
firm  assets,  although  they  consist  partly  of  land,  as  in  the 
nature  of  personalty,  exists  in  this  country  to  the  same 
extent  as  in  England,  and  it  may  be  questioned  whether 
the  fact  that  here  the  land  is  not  sold  unless  this  is  neces- 
sary for  the  purpose  of  settling  firm  accounts,  justifif^s 
the  statement  that  there  is  but  a  partial  conversion.  Each 
member  of  the  firm  has,  in  this  country,  as  in  England, 
but  a  right  of  action  for  his  share  of  the  assets,  and 
the  fact  that,  in  a  possible  contingency,  he  will  have 
to  take  his  share,  to  some  extent,  in  land,  should  not 
give  his  right  of  action  the  character  of  land. 

The  theory  of  conversion  has  been  applied,  or 
its  application  suggested,  as  a  ground  for  holding  that 
the  partnership  land  may  be  transferred  without  the 
joinder  of  the  wives  of  the  partners  for  the  purpose  of 
releasing  dower,^^  that  a  partner's  interest  in  the 
firm  assets,  including  land  owned  by  the  firm,  may  be 
transferred  as  personalty,''^  and  that  a  judgment  against 
a  partner  is  not  a  lien  on  the  partnership  land.^*     The 

91.  See  Biirdick,  Partnership  92.  Woodward  Holmes  Co.  v. 
(3rd  Ed.)  pp.  107,  146,  270;  Par-  Nudd,  58  Minn.  236;  59  N.  W. 
sons,  Partnersliip  (4tli  Ed.)  p.  360,  1010;  Willet  v.  Brown,  65  Mo.  138, 
Beale's  notes;  Lindley,  Partner-  27  Am.  Rep.  265;  Welch  v.  Mc 
ship,  (7th  Ed.)  377;  1  Bates  Part-  Kenzie.  66  Ark.  251,  50  S.  W.  505; 
nership,  §  180;  Editorial  notes  13  Huston  v.  Neil,  41  Ind.  504;  Dick- 
Columbia  Law  Rev.  p.  13;  28  Harv.  ey  v.  Shirk,  128  Ind.  278,  27  N.  E. 
Law  Rev.  553,  30  Id.  90;  Farley  233;  Mallory  v.  Russell,  71  Iowa 
V.  Moog,  79  Ala.  148;  Van  Broklen  63,  60  Am.  Rep.  776;  Dawson  v. 
V.  Smeallie,  140  N.  Y.  701,  35  N.  E.  Parsons,  10  N.  Y.  Misc.  428,  31  N. 
415; Henry  v.  Anderson,  77  Ind.  Y.  Supp.  78.. 
361.  93.     Greenwood   v.    Marvin,    111 

This  is  probably  the  meaning  of  N.  Y.  423,  19  N.  E.  228;  see  McKee 

the     statement     in     the     Uniform  v.    Covalt,    71    Kan.    772,    81    Pac. 

Partnership    Act,    §    26,    that    "a  475. 

partner's  interest  in  the  partner-  94.     Merly  v.   Wood,  71  Pa.   St. 

ship    is    his    share    of    the    profits  488,     10    Am.    Rep.    719;     Contra 

and    surplus,    and    the    same    is  Hewitt  v.  Rankin,  41  Iowa,  35. 
personal  property." 
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theory  that  the  conversion  is  but  partial  has  been  ap- 
plied for  the  purpose  of  determining  that,  as  regards 
any  land  not  needed  for  firm  purposes,  a  partner's 
share  therein  passes  to  his  heirs  and  devisees  and  not 
his  personal  representatives,''^  and  that  his  widow  is 
entitled  to  dower  therein.^^  Although,  in  this  country, 
the  actual  conversion  is,  under  certain  circumstances, 
but  partial,  it  may  perhaps  be  questioned  whether,  as 
above  indicated  the  notional  conversion  should  not  be 
regarded  as  total  rather  than  partial,  subject,  however, 
to  *' reconversion, "^'''"^^  by  force  of  law,  if  the  land  is 
not  needed  for  firm  purposes,  such  reconversion  relat- 
ing back  to  the  time  of  the  death  of  a  partner,  for  the 
purpose  of  determining  the  persons  entitled  to  take 
his  share. 

Not  infrequently  the  courts  speak  as  if  it  were  by 
reason  of  the  doctrine  of  conversion,  or  partial  con- 
version, that  partnership  land  is  subject  to  the  pay- 
ment of  firm  debts  and  the  adjustment  of  equitioo  be- 
tween the  members  of  the  firm,  but  this  can  hardly  be 
so.  It  is  so  subject  because  it  is  partnership  property, 
and  the  statement  that  partnership  realty  is  treated 
as  personalty  for  these  purposes  can  mean  merely  that 
it  is  treated  in  the  same  way  as  personalty  is  treated. 

95.     Coolidge  v.  Burke,  69  Ark.  cited    25    Am.    &    Eng.    Ann.    Cas. 

237,    62    S.    W.    583;     Brewer    v.  1213. 

Browne,    68   Ala.    210;    Strong    v.  96.     Post  §  218,  note  52. 

Lord,     107     111.     25;     Branner    v.  97-99.     Ante  §  123. 

Nichols,  61  Kan.  356,  59  Pac.  633;  It  has  been  held  that,  by  reason 

Carter  v.  Flexner,  92  Ky.  400,  17  of    the    existence    of    partnership 

S.  W.  851;   Shearer  v.  Shearer,  98  realty,  a  partner  was  qualified  as 

Mass.    107;    Way   v.    Stebbins,    47  a  freeholder  to  sign  a  petition  in 

Mich.  296,  11  N.  W.  166;   Flint  v.  reference  to  a  liquor  license.  Tat- 

Flint,   87   N.   J.   Eq.   560,  100  Atl.  tersall  v.  Nevels,  77  Neb.  843,  110 

754;     Smith    v.    Jackson,    2    Edw.  N.  W.  708.     See  Baxter  v.  Brown, 

Ch.  (N.  Y.)   28;   Sherrod  v.  Mayo.  7  Man.  &  Gr.  198,  to  the  effect  that 

156  N.  C.  144,  72  S.  E.  216;   Weld  a  partner  is  entitled,  by  reason  of 

V.  Johnson    Mfg.  Co.  86  Wis.  552,  the  existence  of  partnership  realty, 

57    N.    W.     374;     and    see    cases  to  vote  as  one  having  a  freehold 
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The    legal    title.      As    above    remarked,    it    is 


immaterial  in  whom  the  legal  title  is  vested,  and  it 
may  be  in  one  or  more  of  the  partners,  or  in  a  person 
who  is  not  a  member  of  the  partnership.  A  conveyance 
to  the  partners  for  partnership  purposes  makes  them,  in 
England,  in  accordance  with  the  general  rule  there  pre- 
vailing, joint  tenants  as  regards  the  legal  title,  with 
the  right  of  survivorship,  and  the  same  view  might,  it 
seems,  be  adopted  in  those  states  in  which  trustees  take 
as  joint  tenants,^  since  the  partners  are  in  such  case 
trustees.  Almost  invariably,  however,  in  this  country, 
the  partners  taking  the  legal  title  have  been  regarded 
as  taking  it  as  tenants  in  common,^  with  the  result  that 
on  the  death  of  one  of  them  an  undivided  interest  in 
the  legal  title  vests  in  his  heirs.^  The  heirs,  however, 
hold  such  interest,  as  did  their  ancestor,  subject  to  the 
trust  for  the  partnership,  and  if  the  surviving  partner 
or  partners  dispose  of  the  land  for  the  purpose  of  set- 
tling  the   partnership   affairs,   the   heirs   will   be    com- 

The  latter  case  has  however  been  ''tenant   in   partnership"    ofj'spe- 

qnestioned.     See  Watson  v.  Black,  cific    ^^''l'''^J\J'''f'''''JZl 

16  Q    B    D    270  ^^^^   ""    *^^    ^^^^^    °     ^   partner 

1  ■  Ante   §  191,  notes  39,  40.  his  interest  vests  in  the  surviving 

2  Blanchard  v.  Floyd,  93  Ala.  partner  or  partners,  except  where 
53 -'Taylor  v.  McLoughlin,  120  Ga.  the  deceased  was  the  last  siirviv- 
703  48  S  B  203-  Galbraith  v.  ing  partner,  when  his  right  m 
Gedge  16  B.  Mon.  (Ky.)  631;  such  property  vests  in  his  legal 
Dyer  'v  Clark,  5  Mete,  (Mass.)  representative.  The  exact  purpose 
539-  Whitney  v.  Cotton,  53  Miss.  and  effect  of  these  provisions  are 
689-  Willet  V    Brown,  65  Mo.  138,  not  readily  discernible. 

27  Am  Rep.  265;  Adams  v.  Church,  3.     Lang  v.  Waring.  25  Ala.  625, 

42   Ore    270,   59  L.  R.   A.   782,  95  Carter  v.  Flexner,  92  Ky.  400,  1< 

Am    St    Rep    740,   70    Pac.   1037;  S.  W.  851;  Darrow  v.  Calkins,  154 

Greene  'v.    Graham,    5    Ohio    264;  N.  Y.  503,  48  L.  R.  A.  299,  61  Am. 

Pierce's    Admr.    v.    Trigg's    Heirs,  St.  Rep.  637,  49  N.  E.  61;  Merritt 

10  Leigh  (Va.)  406.  v.   Dickey,   38   Mich.   41;    Dyer  v. 

The   Uniform   Partnership    Act,  Clark,  5  Mete.   (Mass.)   532;   Han- 

so     called,     prepared     under     the  way  v.  Robertshaw,  49  Miss.  758; 

supervision  of  a  committee  of  the  Stroud   v.   Stroud,   61   N.   C.   525; 

American  Bar  Association,  declares  Matthews  v.  Hunter,  67  Mo.  293. 
(section   25)    that  a  partner  is  a 
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pelled  to  convey  their  legal  title  to  the  purchaser.^  ^ 
The  death  of  a  partner  in  whom  no  legal  title  is  vested 
can  obviously  have  no  effect  whatsoever  upon  the  legal 
title. 

The  person  or  persons  in  whom  the  legal  title  is 
vested  in  trust  for  the  partnership  may  dispose  of  it, 
but,  as  in  the  ease  of  any  conveyance  by  a  trustee,  the 
transferee  takes  it  subject  to  a  like  trust  unless  he  is 
a  purchaser  for  value  and  without  notice.^  In  Pennsyl- 
vania, a  purchaser  is,  it  seems,  not  charged  with  notice  of 
the  trust  unless  it  appears  of  record,"^  but  elsewhere  no 
such  requirement  is  asserted,  and  whether  the  purchaser 
is  chargeable  with  notice  of  the  partnership  character 
of  the  property  is  determined  with  reference  to  the 
same  class  of  considerations  as  ordinarily  control  in 
connection  with  the  question  of  constructive  notice. 
That  the  property  is  utilized  for  partnership  purposes 
would  ordinarily  be  sufficient  to  charge  a  purchaser  with 
notice  of  its  partnership  character. 

Rights  as  to  surplus.     After  the   partnership 

debts  have  been  paid,  and  all  equities  as  between  the 
partners  have  been  adjusted,  the  partnership  realty 
which  remains  belongs  in  equity  to  the  partners,  in  the 

4-5.     Dupuy  V.  Leavenworth,  17  C     Dupuy    v.    Leavenworth,    17 

Cal.  262;    Davis  v.  Smith,  82  Ala.  Cal.  262;  Hartnett  v.  StiUweU,  121 

198,    2    So.    897;    Bank    of    South-  Ga.  386,  104  Am.  St.  Rep.  151,  49 

western  Georgia  v.  McGarrah,  120  S.   E.   276;    Hewitt  v.   Rankin,   41 

Ga.   944,   48   S.   E.   393;    Galbraith  Iowa,   35;    Whitney  v.   Cotton,   53 

v.   Gedge,  16  B.  Mon.    (Ky.)    631;  Miss.    689;     McKee    v.    Covalt,    71 

Matthews  v.  Hunter,  67  Mo.  293;  Kan.   772,   81    Pac.    475;    Bergeron 

Troll    v.    St.    Louis,   257    Mo.    626,  v.  Richardott,   55  Wis.  129,   12  N. 

168  S.  W.  167;   Delmonico  v.  Guil-  W.   384;    Tillinghast  v.  Champlin, 

laume,  2  Sandf.  Ch.    (N.  Y.)   366;  4  R.  I.  173;  Arnold  v.  Wainwright, 

Walling  V.  Burgess,  122  Ind.  299,  6  Minn.  358;    Betts  v.   Letcher,   1 

7   L.   R.   A.   481,   22   N.   E.   419,   23  S.  Dak.  182,  46  N.  W.  193. 

N.   E.  1076;    Shanks  v.  Klein,  104  7.     Warriner    v.    Mitchell,    128 

U.  S.  18,  26  L.  Ed.  635;   Schlichter  Pa.    153,    18    Atl.    337;    Stover    v. 

Jute  Cordage  Co.  v,  Mulqueen,  142  Stover,    180    Pa.    425,    57    Am.    St. 

Fed.  583.  Rep.  654,  36  Atl.  921;    Cundey  v. 
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same  proportion  as  the  other  partnership  property," 
and  equity  will  partition  it  between  them  accord  in  j?ly.» 
If  any  of  the  partners  has  died,  his  share  of  the  land 
except  perhaps  in  a  few  jurisdictions,^**  will  be  vested 
in  his  heirs,^^  or,  it  may  be,  in  his  devisees. 

One  to  whom  a  partner  has  undertaken  to  convey 
or  mortgage  his  interest  in  the  firm  Land  stands  in  the 
same  position  as  regards  the  beneficial  interest  therein 
as  did  tlii  partner  himself.  The  transfer  operates 
merely  on  such  partner's  interest  in  the  surplus  remain- 
ing after  the  payment  of  the  firm  debts  and  the  ad" 
justment  of  the  equities  between  the  partners. ^^ 

§  197.  Ouster  of  cotenant.  The  exclusion  of  one 
tenant  by  his  cotenants  from  the  possession  or  enjoy- 
ment of  the  land  is  known  as  an  "ouster."  Questions  as 
to  what  constitutes  an  ouster  are  important  for  the 
determination  of  the  right  of  one  tenant  in  common, 
joint  tenant,  or  coparcener  to  maintain  certain  classes 
of  remedies  against  the  other,  as  in  the  case  of  eject- 
ment, which  lies  at  the  suit  of  one  such  cotenant  against 
the  other  only  when  he  has  been  ousted,'''  and  also  be- 

Hall,    208    Pa.    342,    57    Atl.    1134;  Ohio,  2G4;  Wilson  v.  Wilson,  74  S. 

Gunnison  v.  Erie  Dime  Savings  &  C  30,  54  S.  E.  227. 

Loan  Co.,  157  Pa.  303,  27  Atl.  747.  10.     Ante,  this  section,  note  80. 

8.  Riddle  v.  Whitehill,  135  U.  11.  Ante,  this  section,  note  95. 
S.  621,  34  L.  Ed.  283;  Hewitt  v.  12.  Divine  v.  Mitchum,  4  B. 
Rankin,  41  Iowa,  35;  Shearer  v.  Mon.  (Ky.)  40  (mortgage);  Taylor 
Shearer,  98  Mass.  107;  Traphagen  v.  McLoughlin,  120  Ga.  703,  48 
V.  Burt,  67  N.  Y.  30;  Buchan  v.  S.  E.  203  (mortgage);  Beecher  v. 
Sumner,  2  Barb.  Ch.  (N.  Y.)  199,  Stevens,  43  Conn.  587;  Alabama 
47  Am.  Dec.  305;  Kruschke  v.  Marble  Co.  v.  Chattanoga  Marble 
Stefan,  83  Wis.  373,  53  N.  W.  679.  Co.,    (Tenn.   Ch.)    37   S.   W.   1004; 

9.  Brewer  v.  Brewer,  08  Ala.  Jones  v.  Way,  78  Kan.  535,  18  L. 
210;  Comstock  v.  McDonald,  126  R.  A.  (N.  S.)  1180,  97  Pac.  437. 
Mich.  142,  85  N.  W.  579;  Craig-  13.  Adams,  Ejectment,  92;  Clay 
head  v.  Pike,  58  N.  J.  Eq.  15,  v.  Field,  115  U.  S.  260,  29  L.  Ed. 
43  Atl.  424;  Smith  v.  Cowles,  81  375;  Abercrombie  v.  Baldwin,  15 
(N.  Y.)  App.  Div.  328,  81  N.  Y.  Ala.  363;  Farr  v.  Perkins,  173  Ala. 
Supp.    524;    Greene   v.   Graham,    5  500,  55  So.  923;   La  Cotts  v.  Pike, 
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cause  the  possession  of  one  of  tliem  is  not  adverse  to 
the  other,  so  as  to  deprive  the  latter  of  the  right  to 
assert  his  title  by  the  lapse  of  time,  unless  there  has 
been  an  ouster  of  such  other.  ^^ 

In  the  case  of  cotenants,  since  each  is  entitled  to 
the  possession,  the  mere  fact  that  one  is  in  possession 
and  the  other  is  not  in  possession  does  not  presump- 
tively show  an  ouster.^^  Nor  is  it  shown  by  the  mere 
appropriation  by  one  cotenant  of  all  the  •ents  and 
profits, ^^  though  such  appropriation  may  have  that 
effect  if  accompanied  by  a  notorious  claim  to  the  ex- 
clusive ownership. ^"^ 


91  Ark.  26,  134  Am.   St.  Rep.  48; 

120   S.  W.   144;    Whigby  v.   Burn- 
ham,  135  Ga.  584,  69  S.  E.  1114; 

Small    V.    Clifford,    S8    Me.    213; 

Higbee  v.  Rice,  5  Mass.  344,  4  Am. 

Dec.    63;     Harmon    v.    James,    7 

Smedes  &  M.    (Miss.)  Ill,  45  Am. 

Dec.  296;  Thomas  v.  Garvan,  15  N. 

C.  223,  25  Am.  Dec.  708;   Allen  v. 

Long,  80  Tex.  261,  26  Am.  St.  Rep. 

735,    16    S.    W.    43;    Carpenter    v. 

Thayer,  15  Vt.  552;  Taylor  v.  Hill, 

10  Leigh  (Va.)  457. 

14.     McClung  V.  Ross,  5  Wheat. 

(U.  S.)   116,  5  L.  Ed.  582;    Blake- 

ney    v.    Ferguson,    20    Ark.    547; 

Unger  v.  Mooney,  63  Cal.  586,  49 
Am.  Rep.  100;  Stevens  v.  Wait, 
112  111.  544;  Killmer  v.  Wuchner, 
74  Iowa,  359,  37  N.  W.  778;  Ingalls 
V.  Newhall,  139  Mass.  268,  130  N. 
E.  96;  Van  Bibber  v.  Ferdinand, 
17  Md.  436;  Warfield  v.  Lindell, 
30  Mo.  272,  77  Am.  Dec.  614;  Mil- 
lard V.  McMullin,  68  N.  Y.  352; 
Susquehanna  &  W.  V.  Railroad  & 
Coal  Co.  V.  Quick,  61  Pa.  St.  328; 
Sheffield  v.  Grieg,  105  S.  C.  219, 
89  S.  E.  664. 
15.    Co.  Litt.  19.9b  2  Cruise,  Dig. 


tit.  18,  c.  1,  §  63;  4  Kent,  Comm. 
370;  McClung  v.  Ross,  5  Wheat. 
(U.  S.)  116,  5  L.  Ed.  582;  John- 
son V.  Toulmin,  18  Ala.  50;  Unger 
V.  Mooney,  63  Cal.  586,  49  Am. 
Rep.  100;  Stevens  v.  Wait,  112  111. 
544;  King  v.  Carmichael,  136  Ind. 
20,  43  Am.  St.  Rep.  303,  35  N.  E. 
509;  Young  v.  Adams,  14  B.  Mon. 
(Ky.)  102;  Wass  v.  Bucknam,  38 
Me.  356;  Barnard  v.  Pope,  14  Mass. 
434,  7  Am.  Dec.  225;  Warfield  v. 
Lindell,  30  Mo.  272,  77  Am.  Dec. 
614;  Tulloch  v.  WorraU,  49  Pa. 
133. 

16.  Johnson  v.  Toulmin,  18  Ala. 
50;  Higbee  v.  Rice,  5  Mass.  344, 
4  Am.  Dec.  63;  Robidoux  v.  Cas- 
silegi,  10  Mo.  App.  516;  Hart  v. 
Gregg,  10  Watts  (Pa.)  185,  36  Am. 
Dec.  166;  Workman  v.  Guthrie, 
29  Pa.  St.  495,  72  Am.  Dec.  654; 
Susquehanna  &  W.  V.  Railroad  & 
Coal  Co.  V.  Quick,  61  Pa.  St.  328. 

17.  Owen  v.  Morton,  24  Cal. 
373;  Johnson  v.  Toulmin,  18  Ala. 
50;  Butler  v.  Butler,  —  Ind.  App. 
— ,  114  N.  E.  760;  Parker  v.  Pro- 
prietors of  Locks  &  Canals  on 
Merrimac  River,  3  Mete.    (Mass.) 
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The  refusal  to  let  a  coteiiant  into  possession,  witli 
knowledge  of  his  claim  of  title,  accompanied  by  a  denial 
thereof,  constitutes  an  ouster ;^'^  but  it  does  not  result 
from  the  making  by  the  other  cotenant  of  a  conveyance 
in  terms  of  the  entire  interest  in  the  property,^'^  though 
it  will  usually  be  presumed  if  the  grantee  thereunder 
holds  possession  without  any  recognition  of  the  rights 
of  the  other  cotenant.-*^ 

Owing  to  the  unity  of  possession  existing  in  the 
cases  of  concurrent  ownership,  each  cotenpnt  has  the 
right  to  be  in  possession  of  any  and  every  part  of  the 
land  at  any  time.  Consequently,  one  cotenant  cannot  or- 
dinarily assert  a  right  to  the  exclusive  possession  of  any 
part,  though  it  be  smaller  in  extent  than  his  proportion- 
ate share  of  the  whole,  and,  if  he  exclude  his  cotenant 
from  such  part,  he  is  guilty  of  an  ouster.-^  One  cotenant 
may,  however,  have  a  right  to  the  exclusive  possession  by 
force  of  a  lease  from  the  other  or  others.-^ 


102,  37  Am.  Dec.  121;  Small  v. 
Clifford,  38  Me.  213;  Lapeyrc  v. 
Paul,  47  Mo.  586. 

18.  Freeman,  Cotenancy,  §  235 ; 
Carpentier  v.  Mendenhall,  28  Cal. 
484,  87  Am.  Dec.  135;  Newell  v. 
Woodruff,  30  Conn.  492;  Siglar  v. 
Van  Eiper,  10  Wend.  (N.  Y.)  414; 
Hubbard  v.  Wood's  Lessee,  1  Sneed 
(Tenn.)   279. 

19.  Freeman,  Cotenancy,  §  226 ; 
Hannon  v.  Hannah,  9  Grat.  (Va.) 
146;  Roberts  v.  Morgan,  30  Vt. 
319.  But  that  it  does  result 
from  the  making  of  a  warranty 
deed,  see  Clarke  v.  Dirks,  178  Iowa, 
335,  160  N.  W.  31. 

20.  Freeman,  Cotenancy,  §  224 ; 
Prescott  V.  Nevers,  4  Mason,  330, 
Fed.  Cas.  No.  11,  390;  Doe  d. 
Home  V.  Koe,  46  Ga.  9;  King  v. 
Carmichael,  136  Ind.  20;  O 'Dell 
V.   Browning,   —   Iowa   — ,    165    N. 

E.  P.— 43. 


W.  395;  Merryman  v.  Cumberland 
Paper  Co.,  98  Ind.  223;  Parker  v. 
Proprietors  of  Locks  &  Canals 
on  Merrimack  River,  3  Mete. 
(Mass.)  91,  37  Am.  Dec.  121;  Ken- 
easter  v.  Erb,  83  N.  J.  Eq.  625, 
95  Atl.  377;  Jackson  v.  Smith, 
13  Johns.  (N.  Y.)  411. 

21.  Freeman  Cotenancy,  §§228, 
248.  The  erection  by  one  cotenant 
of  a  permanent  structure  upon  the 
land  has  been  regarded  as  involv- 
ing an  ouster.  Muskget  Island 
Club  V.  Prior,  228  Mass.  95,  117 
N.  E.  2.  Susquehanna  Transmis- 
sion Co.  V.  St.  Clair,  113  Md.  667, 
140  Am.  St.  Rep.  452,  77  Atl.  1119. 

22.  Cowper  v.  Fletcher,  6  Best 
&  Smith,  470;  Long  v.  Grant,  163 
Ala.  507,  136  Am.  St.  Rep.  86,  50 
So.  914;  Bolcy  v.  Barutio,  120  III. 
192,  11  N.  E.  393;  Schmidt  v. 
Constaus,  82  Minn.  347.  83  Am.  St. 
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The  question  of  ouster  is  one  for  the  jury  in  each 
particular  case,  under  the  instructions  of  the  court." 

§  198.  Accounting  by  cotenant.  At  common  hiw, 
if  one  cotenant  alone  took  possession  of  the  premises, 
or  collected  more  than  his  share  of  the  rents  and  profits, 
the  other  or  others  had  no  right  of  action  against  him 
for  his  share  of  the  rents  and  profits,  unless  the  one 
sought  to  be  charged  had  been  made  the  bailiff  of  the 
others.24  By  St.  4  Anne,  c.  16,  §  27  (A.  D.  1705),  how- 
ever, one  joint  tenant  or  tenant  in  common  was  given  a 
remedy  by  action  of  account,  ' '  against  the  other  as  bailiff, 
for  receiving  more  than  comes  to  his  just  share  or  pro- 
portion."^^ This  statute  has  been  regarded  as  in  force 
in  some  states  in  this  country,^^  and  in  others  a  similar 
statute  has  been   enacted.^'^ 


Rep.  873,  85  N.  W.  873;  Luther 
V.  Arnold,  8  Rich.  L.  (S.  C.)  24, 
62  Am.  Dec.  422;  McGinley  v. 
Cannon,  90  Wash.  311,  155  Pac. 
1047;  and  see  Tiffany,  Landlord 
&  Ten.  §  71c. 

23.  Freeman,  Cotenancy,  §  232; 
Carpantier  v.  Mendenhall,  28  Cal. 

484,  87  Am.  Dec.  135;  Workman 
V.  Guthrie,  29  Pa.  St.  495,  72  Am. 
Dec.  654. 

24.  Co.  Litt,  200b. 

25.  4  Kent,  Comm.  369;  2 
Cruise,  Dig.  tit.  18,  c.  1,  §  64;  Id. 
tit.  20,  c.  1,  §  9;  Freeman,  Coten- 
ancy,  §  270. 

26.  Huff  V.  McDonald,  22  Ga. 
161,  68  Am.  Dec.  487;  Bird  v. 
Bird.  15  Fla.  424,  21  Am.  Rep.  296; 
Flack  V.  Gosnell,  76  Md.  88,  16 
L.  R.  A.  547,  24  Atl  414,  35  Am. 
St.  Rep.  413;  Brown  v.  Wellington, 
106  Mass.  318,  8  Am.  Rep.  330; 
Johnson  v.  Johnson,  38  N.  D.  138, 
164  N.  W.  327.  Report  of  the 
Judges,  8  Binn.  (Pa.)  599  (Appen- 


dix;) Enterprise  Oil  &  Gas  Co. 
V.  National  Transit  Co.,  172  Pa. 
421,  51  Am.  St.  Rep.  746,  33  Atl. 
687. 

The  decisions  upon  the  question 
of  the  liability  of  one  cotenant  to 
the  other  for  rents  or  profits  re- 
ceived by  the  former  are  con- 
veniently collected  in  an  editorial 
note  in  29  L.  R.  A.  N.  S.  at  p.  224. 

27.  1  Stimson,  Am.  St.  Law  § 
1378;  3  Sharswood  &  B.  Lead.  Cas. 
Real  Prop.  98;  Huff  v.  McDonald, 
22  Ga.  161,  68'  Am.  Dec.  487; 
Nelson's  Heirs  v.  Clay's  Heirs, 
7  J.  J.  Marsh  (Ky.)  138,  23  Am. 
Dec.  387;  Fulmer's  Appeal,  128 
Pa.  24,  15  Am.  St.  Rep.  662; 
Holmes  v.  Best,  58  Vt.  547,  5  Atl. 
385;  Ward  v.  Ward's  Heirs,  40  W. 
Va.  611,  52  Am.  St.  Rep.  911. 

That  the  statute  does  not  apply, 
by  analogy,  to  coparceners,  see 
Ward  v.  Ward's  Heirs,  40  W.  Va. 
611,  29  L.  R.  A.  449,  52  Am.  St. 
Rep.  911,  21  S.  E.  746. 
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The  statute  of  Anne,  according  to  the  English  de- 
cisions, gives  a  right  of  action  only  for  a  share  of  rents 
and  profits  actually  received  by  a  cotenant  from  third 
persons,  and  does  not  give  a  right  of  action  on  account 
of  the  occupation  of  the  land  and  utilization  of  its 
products  by  the  cotenant  himself;  the  view  being  based 
not  only  upon  the  language  of  the  statute,  but  also  on  the 
ground  that  it  would  be  unjust  that  the  cotenant  in 
possession,  who  has  a  right  to  the  use  of  the  land,  and 
who  perhaps  makes  it  productive  by  his  labor,  should 
be  compelled  to  divide  his  profits  with  another  who 
does  not  choose  to  exercise  his  own  right  of  occupancy.^^ 
In  this  country,  the  statute,  or  similar  state  statutes, 
have  perhaps  more  usually  received  a  like  construction.^' 
In  some  states,  however,  a  different  construction  has 
been  put  on  the  statute,  with  the  result  of  enabling  a 
tenant  out  of  possession  to  recover  from  his  cotenant 
in  possession  his  proportional  share  of  the  profits 
obtained  by  the  latter 's  own  occupation  and  use  of 
the  land,^^'  in  so  far,  according  to  some  cases,  as  these 

28.  Henderson  v.  Eason,  17  Q.  Buckelew  v.  Snedeker,  27  N.  J.  Eq. 
B.  701;  Job  V.  Fatten,  L.  R.  20  Eq.  82;  Le  Barron  v.  Babcock,  122  N. 
84.  Y.  153,  19  Am.  St.  Rep.  488;  Enter- 

29.  Freeman,  Cotenancy,  §  275;  prise  Oil  &  Gas  Co.  v.  National 
Newbold  v.  Smart,  67  Ala.  326;  Transit  Co.,  172  Pa.  St.  421,  51 
Hamby  v.  Wall,  48  Ark.  135,  3  Am.  St.  Rep.  746,  33  Atl.  687. 
Am.  St.  Rep.  218;  Bird  v.  Bird,  30.  Gulf  Red  Cedar  Co.  v.  Cren- 
15  Fla.  424,  21  Am.  Rep.  296;  shaw,  188  Ala.  606,  65  So.  1010; 
Crane  v.  Waggoner,  27  Ind.  52,  Huff  v.  McDonald,  22  Ga.  131,  68 
89  Am.  Dec.  493;  Sagen  &  Nelson  Am.  Dec.  487;  Smith  v.  Smith, 
V.  Gudmanson,  164  Iowa,  440,  145  141  Ga.  629,  81  S.  E.  895;  Mc 
N.  W.  954;  Tlirustin  v. 'Brown,  83  Parland  v.  McParland,  155  111, 
Kan.  125,  109  Pac.  784;  Israel  v.  84,  39  N.  E.  609;  Johnson  v.  John- 
Israel,  30  Md.  120,  96  Am.  Dec.  son,  155  Ky.  9,  159  S.  W.  606; 
571;  Peck  v.  Carpenter,  7  Gray  Medford  v.  Frazier,  58  Miss.  241; 
(Mass.)  283,  66  Am.  Dec.  477;  Ayotte  v.  Nadeau,  32  Mont.  498 
Owings  V.  Owings,  150  Mich.  609,  18  Pac.  145;  Schuster  v.  Schuster 
114  N.  W.  393;  Kean  v.  Connelly,  84  Neb.  98,  29  L.  R.  A.  (N.  S.) 
25  Minn.  222,  33  Am.  Rep.  458;  224,  120  N.  W.  948;  McPherson 
Webster  v.  Calef,   47   N.   H.   289;  v.  McPherson,  33  N.  C.  391,  53  Am. 
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are  not  the  result  of  the  expenditure  of  labor  or  capital 
by  the  latter.-^  ^ 

Ordinarily  the  courts  have  refused  to  recognize  a 
lien  as  existing  upon  the  interest  of  a  cotenant  on  ac- 
count of  the  excess  of  rents  and  profits  received  by 
him,''^  but  this  has  occasionally  been  done."" 

The  statute  of  Anne  has  sometimes  been  held  to  au- 
thorize an  action  of  assumpsit  between  cotenants  for 
money  had  and  received,  as  well  as  an  action  of  account,"^ 
but  a  contrary  view  has  been  taken  in  England.^  ^ 

If  one  tenant  is  actually  ousted  or  excluded  by  his 
cotenant  from  possession  of  the  whole  or  any  part  of 


Dec.  416;  West  v.  Weyer,  46  Ohio 
St.  66,  15  Am.  St.  Rep.  552;  Lan- 
caster V.  Flowers,  208  Pa.  199,  57 
Atl.  526;  Griffin  v.  Griffin,  82  S. 
C.  256,  64  S.  E.  160;  Hayden  v. 
Merrill,  44  Vt.  336,  8  Am.  Rep.  372; 
Early  v.  Friend,  16  Gratt.  (Va.) 
21,  78  Am.  Dec.  649;  Adkins  v. 
Adkins,  117  Va.  445,  85  S.  E.  490; 
Ward  V.  Ward's  Heirs,  40  W.  Va. 
611,  29  L.  R.  A.  449,  52  Am.  St. 
Rep.  911,  21  S.  E.  746;  see  also 
Edsall  V.  Merrill,  37  N.  J.  Eq.  114; 
Gage  V.  Gage,  66  N.  H.  282,  28 
L.  R.  A.  829,  29  Atl.  543. 

Occasionally  the  state  statute  ex- 
pressly provides  for  liability  in 
such  case.  See  Wooley  v.  Schra- 
der,  116  111.  29,  4  N.  E.  658;  Cutler 
V.  Currier,  54  Me.  81;  Knowles 
V.  Harris,  5  R.  I.  402. 

31.  Larmon  v.  Larmon,  173  Ky. 
477,  191  S.  W.  110;  Hancock  v. 
Day,  McMull  Eq.  (S.  Car.)  69,  36 
Am.  Dec.  293;  Anncly  v.  De  Saus- 
sure,  26  S.  Car.  497,  4  Am.  St.  Rep. 
725;  Early  v.  Friend,  16  Gratt. 
(Va.)  21,  78  Am.  Dec.  649. 

32.  Newbold  v.  Smart,  67  Ala. 
326;     Clark    v.    Hershey,    52    Ark. 


473,  12  S.  W.  1077;  Brittinum  v. 
Jones,  56  Ark.  624,  20  S.  W.  520; 
Bird  V,  Bird,  15  Fla.  424,  21  Am. 
Rep.  296;  Burch  v.  Burch,  82  Ky. 
622;  Flack  v.  Gosnell,  76  Md.  88, 
35  Am.  St.  Rep.  113;  Vaughn  v. 
Lanford,  81  S.  Car.  282,  62  S.  E. 
316. 

33.  Arnett  v.  Munnerlyn,  71  Ga. 
14;  Bank  of  Eton  v.  Owens,  146 
Ga.  464,  91  S.  E.  476;  Hannan  v. 
Osburn,  4  Paige  (N.  Y.)  336;  Scott 
V.  Guernsey,  60  Barb.  163,  48  N. 
Y.  106;  Wright  v.  Wright,  59  How. 
Prac.  (N.  Y.)  176;  Pitman  v. 
Smith,  135  App.  Div.  904,  120  N. 
Y.  Supp.  193;  Beck  v.  Kallmyer, 
42  Mo.  App.  563.  As  to  the  question 
of  the  priority  of  such  a  lien  as 
against  a  purchaser,  see  editorial 
note,  27  Harv.  Law  Rev.  397. 

34.  Freeman,  Cotenancy,  §§280- 
284;  McCaw  v.  Barker,  115  Ala. 
543,  22  So.  131;  Brigham  v.  Eve- 
leth,  9  Mass.  538;  Shepard  v. 
Richards,  2  Gray  (Mass.)  424; 
Richardson  v.  Richardson,  72  Me. 
403;  Johnson  v.  Johnson,  38  N.  D. 
138,  164  N.  W.  327. 

35.  Thomas  v.  Thomas,  5  Exch. 
32. 
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the  property,  the  former  may  recover  from  tlie  hitter 
to  the  extent  of  the  value  of  the  use  of  which  he  has 
been  deprived,  whether  the  hitter  does  or  does  not  re- 
ceive rents  or  profits  from  others.^«   Such  a  recovery,  in 
so  far  as  not  based  on  an  express  statutory  provision,  is 
properly  to  be  regarded  as  a  recovery  in  trespass  for 
mesne  profits."     Occasional  statements  or  suggestions 
that  the  occupying  tenant  is  in  such  case  liable  as  for 
use   and  occupation,''^   are   misleading,   if  not   actually 
erroneous,  since  the  relation  of  landlord  and  tenant  is 
necessary  to  support  an  action  for  use  and  occupation,-' » 
and  the  exclusion  of  one  cotenant  by  another  cannot 
make   the   latter  a  tenant   of  the   fonner.     It   is   only 
when    one    cotenant   makes    a   lease    of   his    undivided 
interest  to  the  other,  orally  or  by  an  instrument  not 
under  seal,   that   one   cotenant   can   recover    from   the 
other  in  an  action  for  use  and  occupation.^"    Presumably, 
even  when  there  is  an  ouster  of  one  cotenant  by  an- 
other, the  one  ousted  can  ignore  the  ouster,  and  assert 
a  right  to  an  account  under  the  Statute  of  Anne  or  its 
local  equivalent,   instead   of  seeking  to   recover  mesne 
profits  by  way  of  damages. 

36.  Bird  V.  Bird,  15  Fla.  424,  ?,8.  See  Badger  v.  Holmes,  6 
21  Am.  Kep.  296;  Bates  v.  Ham-  Gray  (Mass.)  118;  Austin  v. 
ilton,  144  Mo.  1,  66  Am.  St.  Eep.  Ahearne,  61  N.  Y.  6;  Reynolds 
407;  Osborn  v.  Osborn,  62  Tex.  v.  Wilmeth,  45  Iowa  69:5;  Belknap 
495;  see  People  ex  rel.  Breen  v.  v.  Belknap,  77  Iowa  71,  41  N.  W. 
District  Court  of  Lake  County,  27  568;  Holmes  v.  Williams,  16  Minn. 
Colo.  465,  62  Pac.  206.  164;    Thompson    v.    Jones,    77    Tex. 

37.  See  Carpentier  v.  Menden-  626,  14  S.  W,  222;  Autry  v.  Reasor, 
hall,  28  Cal.  484;  Silloway  v.  102  Texas  128,  108  S.  W.  1162,  11.8 
Brown,   12  Allen    (Mass.)    .30;    Por-  S.  W.  748. 

ter    V.    Hooper,    11    Me.    170;    Cook  39.     Post  ^  414. 

V.    Webb,    2    Minn.    428;    Wilmarth  40.     See   Chapin    v.    Foss,    75    111. 

V.    Palmer,    34    Mich.    347;    Penton  280;   Boley  v.  Barutio,  24  111.  App. 

V.   Miller,   116   Mich.   45,   74  N.   W.  515,  Id.,  120  111.  192,  11  N.  E.  393; 

384,    72    Am.    St.    Rep.    502;    Zapp  Kites   v.   Church,   142   Mass.   586,   8 

V.  Miller,  109  N.  Y.  51,   15  N.   E.  N.  E.  743;   Kline  v.  Jacobs,  68  Pa. 

889;    Norris    v.    Gould,    15    Weekly  57;    Cahoon   v.   Kinen,  42   Ohio   St. 

Notes  Cas.   (Pa.)   187.  190.     In  Wilbur  v.  Wilbur,  13  Mete. 
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One  cotenant  cannot  assert  against  the  other  a 
claim  to  compensation  for  services  performed  by  him 
in  connection  with  the  common  property,  in  the  ab- 
sence of  an  agreement,  express  or  inferrible  from  the 
circumstances,  that  he  should  receive  remuneration 
for  his  services.^^^  He  is  presumed  to  have  performed 
them  primarily  for  his  own  benefit,  and  moreover,  one 
cannot,  ordinarily  at  least,  thus  impose  a  pecuniary 
liability  on  another  without  his  assent. 

§  199.     Contracts  and  conveyances  by  cotenant.  One 

cotenant  has  no  authority,  as  a  result  of  the  relation,  to 
bind  another  cotenant  by  a  contract  in  regard  to  the 
common  property,  or,  as  a  rule,  by  any  other  character 
of  act.^^  Acts  by  one  cotenant,  however,  which  could  be 
regarded  as  for  the  benefit  of  his  cotenants,  have  oc- 
casionally been  regarded  as  the  acts  of  all,  when  no 
liability  was  directly  imposed  thereby  upon  the  others.^^ 
*'It  is  doubtful  whether  these  adjudications  can  be 
referred  to  any  one  general  principle.    Some  of  them 

(54  Mass.)    404,  46  Am.  Dec.  739,  Gleason,    61   Vt.    220,    15    Am.    St. 

and  Gowen  v.  Shaw,  40  Me.  56,  it  Rep.  889. 

is   said    that   an    express    promise  41.     Freeman,  Cotenancy,  §§  168 

is  necessary  to  create  such  a  lia-  173,  182;  Pearis  v.  Covillaud,  6  Cal. 

bility  on  the  part   of  a   cotenant.  617,   65   Am.    Dec.   543;    Omaha   & 

This   wonkl    seem    however   to   be  Grant  Smelting  &  Refining  Co.  v. 

questionable,  provided  the  relation  Tabor,    13    Colo.    41,    16    Am.    St. 

of    landlord    and     tenant    clearly  Rep.    185;    Clark    v.    Parker,    106 

appears.       What    these     decisions  Mass.  555;    Morrison  v.   Clark,   89 

really  mean  is  peihaps  that  such  Me.  103,  56  Am.  St.  Rep.  395;  City 

a  relation  between  cotenants  will  of  St.  Louis  v.  Laclede  Gas  Light 

not  be  inferred  from  the  mere  fact  Co.,    96   Mo.   197,   9   Am.    St.   Rep. 

of  the  exclusive  occupation  of  the  334;  State  v.  Klein  (N.  J.)  27  Atl. 

premises  by  one  of  them.  902;    Crippen  v.   Morse,   49   N.   Y. 

40a.     Fuller    v.    Fuller,    23    Fia.  67;  Dexter  Lime  Rock  Co.  v.  Dex- 

236,    2    So.   426;    Harry  v.   Harry,  ter,  6  R.  I.  353;   Hanks  v.  Bnloe, 

127  Ind.  91,  26  N.  E.  562;    Gay  v.  33  Tex.  624. 

Berkey,  137  Mich.  658,  100  N.  W.  42.     Freeman,  Cotenancy,  §§  174- 

920;  Ranstead  v.  Ranstead,  74  Md.  178;  Rud  v.  Tucker,  Cro.  Eliz.  802; 

378,  22  Atl.  405;  Franklin  v.  Rob-  Crary   v.    Campbell,   24    Cal.    637; 

inson,  1  Johns.  Ch.  157;  Redfield  v.  Loomis  v.   Pingree,  43  Me.  299. 
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proceed  upon  the  theory  that  the  act  was  binding  be- 
cause for  the  common  benefit,  others,  upon  tlie  theory 
that  for  certain  purposes,  and  under  certain  circum- 
stances, one  cotenant  has  necessarily  the  right  to  act 
on  behalf  of  the  others,  and  still  other  cases  proceed 
upon  the  assumption  that,  in  certain  instances,  co- 
tenants  or  co-obligees  may  be  treated  in  law  as  one 
person;  and  that  a  payment  to,  or  a  release  by,  one 
must  therefore  be  regarded  as  a  satisfaction  to  all."^-^ 

Conveyance  of  specific  part.    In  some  states  it 


is  apparently  the  law  that  a  conveyance  of  his  in- 
terest in  a  specific  part  of  the  land  by  one  cotenant 
thereof,  if  not  ratified  by  his  cotenants,  is  absolutely 
nugatory  except  as  between  the  grantor  and  the  grantee, 
and  that  it  need  not  be  recognized  in  any  way  by  the 
eotenants.^^  The  view  referred  to,  which  has  perhaps 
been  asserted  most  strongly  in  Massachusetts,  that  a 
conveyance  by  a  cotenant  of  his  undivided  interest  in  a 
part  only  of  the  land  held  in  cotenancy  is  invalid,  as 
regards  the  other  cotenants,  is  based  on  the  assumption 
that,  for  instance,  if  A  and  B  are  cotenants,  A  might 
convey  his  interest  in  distinct  parts  of  the  tract  to  a 
number,  perhaps  a  very  large  number,  of  persons,  and 
that  B,  on  seeking  to  obtain  partition,  would  have  to 
consent  to  a  division  of  each  particular  part  of  the  land 
between  himself  and  the  grantee  of  A's  interest  in 
that  particular  part,  with  the  result  that  he  would 
acquire,  on  partition,  instead  of  a  distinct  portion  of 
the  whole  tract,  lying  in  one  body,  merely  a  portion  of 

43.  Freeman,  Cotenancy,  §  174.  21   Am.    St.   Rep.   470;    Cressey  v, 

44.  Mitchell  v.  Hazen,  4  Conn.  Cressey,  215  Mass.  65,  102  N.  E. 
495  10  Am.  Dec.  169;  Hartford  &  314;  Whitton  v.  Whitton,  38  N.  H. 
S.  Ore  Co.  V.  Miller,  41  Conn.  112,  127,  75  Am.  Dec.  163;  Boston 
Duncan  v.  Sylvester,  16  Me.  388;  Franklinite  Co.  v.  Condit,  19  N. 
Bartlet  v.  Harlow,  12  Mass.  348,  J.  Eq.  394;  Green  v.  Arnold,  11 
7  Am.  Dec.  76;  Adams  v.  Briggs  R.  I.  364;  Smith  v.  Benson,  9  Vt. 
Iron    Co.,    7    Cush.     (Mass.)     361;  138,  31  Am.  Dec.  614. 

Barnes   v.   Lynch,   151   Mass.   510, 
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each  of  these  distinct  parts  of  the  tract,  which  portions 
of  distinct  parts  would  probably  not  adjoin  one  an- 
oth>er.  Such  an  assumption  appears  to  be  uncalled  for. 
It  is  sufficiently  obvious  that  one  cotenant's  right  to 
demand  a  partition  should  not  be  affected  by  any  con- 
veyance which  the  other  may  make,  and  likewise,  that 
such  a  conveyance  should  not  be  allowed  to  affect  the 
benefit  which  may  accrue  to  him  by  reason  of  a  parti- 
tion. The  cotenant  must  make  the  transferee  of  each 
undivided  interest  in  each  part  of  the  land  a  party  to 
any  proceeding  instituted  by  him  to  effect  a  partition, 
Ir'Vct  he  is  entitled  to  receive  on  partition  one  distinct 
portion  of  the  whole  tract  just  as  if  no  such  transfer 
hfid  been  made.  In  other  words,  any  transferee  of 
an  undivided  share  in  a  particular  part  of  the  land 
must  take  subject  to  the  possibility  that  all  that  part 
will,  on  partition,  be  allotted  to  another,  so  that  he 
will  acquire  nothing  as  a  result  of  the  transfer.  That 
this  is  so,  has  frequently  been  recognized, ^^  and  accord- 
ingly, in  a  majority  of  the  states,  a  transfer  by  one 
cotenant  of  a  specific  part  of  the  land  jointly  owned, 
a  conveyance  by  metes  and  bounds,  as  it  is  ordinarily 
termed,  is  perfectly  valid  as  regards  his  undivided  in- 
terest in  such  part.^^ 

15.     Freeman,  Cotenancy,  §  205;  berry  v.  Virginian  R.  Co.,  73  W. 

tolcman  v.  Stewart,  170  Ala.  255,  Va.  642,  81  S.  E.  985. 

53   So.   1020;   Gates  v.  Salmon,  35  46.     O'Neal  v.   Cooper,   191  Ala. 

Cal.  576,  95  Am.  Dec.  139;  Walton  182,    67    So.    689;     Middlecoff    v. 

V.  Ward,  142  Ga.  385,  82  S.  E.  1067;  Cronise,  155  Cal.  185,  100  Pac.  232; 

Markoe  v.  Wakeman,  107  111.  251;  Campau  v.  Godfrey,  18  Mich.  27; 

Warthen  v.   Siefert,   139  Ind.  233,  Pellow  v.  Artie  Iron  Co.,  164  Mich. 

38  N.  E.  464;  Tainter  v.  Cole,  120  87,  47  L.  R.  A.    (N.  S.)    573,  Ann. 

Mass.   162;    Dennison  v.  Foster,  9  Cas.   1912B.   827;    128   N.  W.   918; 

Ohio,     126,     34     Am.     Dec.     429;  Barnhart  v.  Campbell,  50  Mo.  597; 

Charleston  C.  &  C.  R.  Co.  v.  Leech,-  Crook  v.  Vandervoort,  13  Neb.  505; 

33  S.  C.  175,  26  Am.  St.  Rep.  667;  Warner  v.  Eaton,  —    (N.  H.)    — 

Jewett's  Lessee  v.  Stockton,  3  Yerg.  102  Atl.  535  (statute)  Dennison  v. 

(T'inn.)  492;  Dorn  v.  Dunham,  24  Foster,  9   Ohio,   126,  34  Am.   Dec. 

Tex.    366;    Robinett    v.    Preston's  429;     Cameron    v.    Thurmond,    56 

Heirs,   2    Rob.    (Va.)    278;    Soles-  Tex.  22;  McKee  v.  Bailey,  11  Gratt. 
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Even  conceding  that  a  conveyance  by  metes  and 
bounds  made  by  one  cotenant  is  invalid  as  against  the 
other  cotenants,  it  is  valid  as  against  the  grantor,  and 
consequently,  if  that  specific  part  of  the  land  is  allottvid 
to  the  grantee  on  partition,  or  it  is  otherwise  acquired 
by  him  in  severalty,  the  conveyance  may  operate  by 
way  of  estoppel,^^  to  vest  in  him  the  entire  ownership 
of  that  part.^s 

Although  one  claiming  under  a  transfer  by  one 
cotenant  of  his  undivided  interest  in  a  particular  part 
of  the  land  cannot  demand  that  a  portion  or  all  of  that 
particular  part  be  allotted  to  him  on  partition,^^  a  court 
of  equity  will  frequently,  in  making  partition,  make  such 
an  allotment,  if  by  so  doing  it  does  not  injuriously  affect 
the  other  cotenants.^*'  In  case  he  fails  to  receive  such 
an  allotment,  he  cannot,  it  would  seem  clear,  demand 
a  part  not  included  in  the  description  in  the  conveyance 
to  him,  merely  because  it  is  allotted  to  his  grantor.'^' 


(Va.)  346;  Phillips  v.  Delany,  114 
Va.  681,  77  S.  E.  449;  Worthington 
V.  Staunton,  16  W.  Va.  208.  See 
Finch  V.  Green,  225  111.  304,  80  N, 
E.  318;  Hitt  v.  Caney  Fork  Gulf 
Coal  Co.,  124  Tenn.  334,  139  S.  W. 
693. 

47.     Post,   §  545. 

48.  Harris  v.  Winsted,  79  Ark. 
499,  6  So.  146;    Soutter  v.  Porter, 

27  Me.  405;  Varnum  v.  Abbot,  12 
Mass.  474;  Cunningham  v.  Pattee, 
99  Mass.  250;  Barnes  v.  Lynch, 
151  Mass.  510,  21  Am.  St.  Rep. 
470;  Kenoye  v.  Hardison,  82  Miss. 
607,  100  Am.  St.  Rep.  645,  35  So. 
163;  McElroy  v.  McLeay,  71  Vt. 
396,  45  Atl.  498;  Worthington  v. 
Staunton,  16  W.  Va.  208;  Freeman, 
Cotenancy,   §   207. 

49.  Supra,  this  section,  note  45. 

50.  Harrell  v.  Mason,   170  Ala. 
282,  54  So.  104;  O'Neal  v.  Cooper, 


191  Ala.  182,  67  So.  089;  Bene- 
dict V.  Torrent,  83  Mich.  181,  XI 
L.  R.  A.  278,  21  Am.  St.  Rep.  581, 
47  N.  W.  129;  Pellow  v.  Artie 
Iron  Co.,  164  Mich.  87,  47  Iv.  R. 
A.  (N.  S.)  573.  Ana.  Cas.  19. 2B. 
827,  128  N.  W.  918;  Warner  >v 
Eaton  (N.  H.),  102  Atl.  535;  Hoi 
comb  V.  Coryell,  11  N.  J.  Eq.  548; 
Young  V.  Edwards,  33  S.  C.  40t. 
10  L.   R.   A.    55,  26  Am.   St.   Rep. 

689,  11  S.  E.  1066;  Maverick  v. 
Barney,  88  Tex  560,  32  S.  W.  512, 
McKee  v.   Barley,   11   Grat.    (Va.) 

340;   Worthington  v.  Staunton,  16 

W.  Va.   209;   Highland   Park  Mfg. 

Co.  V.  Steele,  149   C.  C.  A.  1,  235 

Fed.   465. 

51.     Kenoye  v.  Brown,  82  Miss. 

607,  100  Am.  St.  Rep.  645,  35  So. 

163. 

But  in  Young  v.  Edwards,  33  S, 

C.    404,    10    L.    R.    A.    55,    26    Am 
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His  only  recourse  in  such  case  is  an  action  on  such 
covenant  for  title  as  may  appear  in  the  conveyance. 

Occasionally  it  has  been  stated  or  suggested  that, 
although  when  the  joint  ownership  extends  to  but  a 
single  tract,  a  conveyance  by  a  cotenant  of  his  undivided 
interest  in  a  particular  part  of  the  tract  is  invalid  as 
against  his  cotenants,^-  it  is  otherwise  when  the  joint 
ownership  extends  to  two  or  more  distinct  tracts,  and 
the  conveyance  by  one  cotenant  is  of  his  interest  in 
one  of  such  tracts.^^  Such  a  distinction  is  evidently 
based  on  the  theory  that  if  the  conveyance  extends  to  all 
of  the  grantor's  undivided  interest  in  one  particular 
tract,  there  is  not,  as  there  is  when  it  extends  to  his 
undivided  interest  in  a  part  merely  of  the  tract  in  which 
he  has  such  an  interest,  any  possibility  that  the  con- 
veyance can  affect  the  interest  of  the  other  cotenants 
in  case  of  partition. 

A  conveyance  b)^  a  cotenant  of  a  specific  portion  of 
the  land  may,  it  has  been  quite  frequently  stated,  be 
validated  by  a  ratification  thereof  by  the  other  co- 
tenants.^^  In  so  far  as  this  means  that  in  states 
in  which  a  conveyance  by  a  cotenant  of  his  undivided  in- 
terest in  a  specific  part  of  the  land  is  ordinarily  invalid 

St.   Rep.    689,    11    S.    E.    1066.   the  v.   Sewall,   120  Mass.  175. 

conveyance  was  regarded  as  vest-  54.     Gordon  v.  City  of  San  Di- 

ing  the  grantee  with  the  grantor's  ego,  101  Cal.  522,  40  Am.  St.  Rep. 

interest  in  the   entire  tract.  73,    36    Pac.    18;      Hartford    &    S. 

52.  Supra,  this  section,  note  44.  Ore   Co.   v.  Miller,   41   Conn.    112; 

53.  Starr  v.  Leavitt,  2  Conn.  Sewell  v.  Holland,  61  Ga.  608; 
243,  7  Am.  Dec.  268;  Butler  v.  Dall  v.  Brown,  5  Cush.  (Mass.) 
Roys,  25  Mich.  53;  Primm  v.  289;  Barnes  v.  Lynch,  151  Mass. 
Walker,  38  Mo.  98;  Markoe  v.  510,  Pellow  v.  Artie  Iron  Co.,  164 
Wakeman,  107  m.  262;  Green  v.  Mich.  87,  47  L.  R.  A.  (N.  S.)  573, 
Arnold,  11  R.  L  364,  23  Am.  Rep.  Ann.  Cas.  1912B,  827,  128  N.  W. 
466;  Shepherd  v.  Jernigan,  51  918;  Great  Falls  Co.  v.  Wooster, 
Ark.  275,  14  Am.  Rep.  50.  As  op-  15  N.  H.  412;  Crocker  v.  Tiffany, 
posed  to  such  a  distinction,  see  9  R.  I.  505;  Worthington  v. 
Thompson  v.  Barber,  12  N.  H.  Staunton,  16  W\  Va.  208;  Eaton 
565;      Barnes  v.  Lynch,  151  Mass.  v.  Tallmadge,  24  Wis.  217. 

510,  21  Am.  St.  Rep.  470;     Marks 
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as    against    the    other    eotenaiits,    it    is    valid    even    as 
against  them  in  case  they  acquiesce  therein,  it  appears 
to  be  a  reasonable  qualification  of  the  doctrine.     In  so 
far,  however,  as  it  means,  as  apparently  it  usually  does 
mean,  that  a  conveyance  by  a  cotenant  of  a  specific  part, 
if  ratified  by  the  others,  is  valid  and  effective  for  the 
purpose    of   transferring,    not    only    the    grantor's    un- 
divided interest  in  that  part,  but  the  whole  interest  in 
such  part  in  severalty,  the  difficulty  in  the  acceptance 
of  such  a  view  appears  to  be  considerable.     The   doc- 
trine of  ratification  applies  only  in  the  case  of  one  who 
has  undertaken  to  act  as  agent  in  behalf  of  another,  with- 
out  authority   as   such,^^   and   this    requirement   cannot 
well  be  said  to  exist  in  the  ordinary  case  of  a  conveyance 
by  a  cotenant,  even  though  it  purports  to  convey  the 
land  in  severalty,  and  moreover,  in  view  of  the  general 
rule  that  if  any  formality,  such  as  writing,  is  necessary 
to  validate  the  authorization  of  one  to  act  as  agent,  a 
like  formality  is  necessary  to  ratify  his  act  as  such^*^ 
and  since  an  authority  to  convey  one's  interest  in  land 
must  ordinarily,  if  not  invariably,  be  given  in  writing,-''' 
a  merely  oral  ratification  by  one   cotenant   of  the  "ac- 
tion of  the  other  in  conveying  the  former's  interest  in 
the  land   should,   it  is   submitted,   be   regarded   as   ab- 
solutely nugatory. 


Lease  by  cotenant.     A  cotenant  cannot  make 

a  lease  valid  as  against  the  other  cotenants,  so  as  to 
give  to  the  lessee  the  right  of  exclusive  possession  of 
any  part  of  the  land,^^  unless  he  was  authorized  to  act 
as  their  agent  in  making  the  lease,   or  unless,  having 
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55.  Mechem,    Agency,     §§    386-  son   v.    O'Rorke,    71    Neb.    418,    98 

N.  W.  10G8;      Hussey  v.  Holt,  24 

56.  Mechem,    Agency,     §§     419-  N.  H.  248,  55  Am.  Dec.  234;     Mott 
^29.  V.    Underwood,   73   Hun.    (N.    Y.) 

57.     Post    §    464.  509,  26  N  Y.   Supp.  307;      McKin- 

58.     Co.   Litt.    186a;      Moreland  ley  v.  Peters,  111  Pa.  283,  3  Atl. 

V.   Strong.    115  Mich.   211,   69  Am.  27. 

St.  Rep.  553,  73  N.  W.  140;     Jack- 


684 


Real  Peopeety. 


[§ 


199 


made  it  as  their  agent,  his  act  is  ratified  by  thera.^^ 
The  effect  of  a  lease  by  one  cotenant,  acting  for  him- 
self alone,  is  at  most  merely  to  confer  on  the  lessee  a 
right  to  share  in  the  possession  for  the  term  of  the 
lease,  that  is,  to  make  the  lessee  a  cotenant  for  the 
term.*''* 

In  some  states,  apparently,  as  a  cotenant  cannot 
make  a  valid  conveyance  in  fee  of  his  interest  in  a 
specific  part  of  the  land,*'^  so  he  cannot  make  a  lease 
of  such  interest.*'^ 

Grant  of  easement.    One  cotenant  cannot,  with- 


out the  joinder  of  the  others,  grant  an  easement  in  the 
land.*'^  Occasionally  such  a  grant  by  a  cotenant  has  been 
said  to  be  invalid  for  the  same  reason  that,  in  some 
states,*'^  a  conveyance  by  a  cotenant  of  a  portion  of  the 
whole  tract  has  been  regarded  as  invalid.*'^  Such  an  ex- 
planation would  obviously  not  suffice  in  states  in  which  a 


59.  Starks  v.  Sikes,  8  Gray 
(Mass.)  609,  69  Am.  Dec.  270; 
Martens  v.  O'Connor,  101  Wis.  18, 
76  N.  W.  774;  Hassard  v.  Tom- 
kins,  108  Wis.   186,  84  N.  W.   174. 

60.  Lee  Chuck  v.  Quan  Wo 
Chong,  91  Cal.  593,  28  Pac.  45; 
Barnum  v.  Landon,  25  Conn.  137; 
Geary  v.  Taylor,  166  Ky.  501,  179 
S.  W.  426;  Rising  v.  Stannard, 
17  Mass.  282;  Grundy  v.  Martin, 
143  Mass.  279,  9  N.  E.  647;  Aus- 
tin V.  Ahearne,  61  N.  Y.  6;  Bar- 
son  V.  MuHigan,  198  N.  Y.  23,  90 
N.  E.  1127;  Burette  v.  MiUer,  60 
Ore.  91,  Ann.  Cas.  1913D,  1163, 
118  Pac.  202;  Harman  v.  Gart- 
man.  Harp.  Law  (S.  C),  430,  18 
Am.  Dec.  656;  Jacobs  v.  Seward, 
L.  R.  5  H.  L.  6,  Co.  Litt.  199a. 

61.  Supra,  this  section,  note  44. 

62.  See  Cunningham  v.  Pattee, 
99  Mass.  250;  Tainter  v.  Cole, 
120   Mass.  164. 


63.  Evans  v.  Pettus,  112  Ark. 
572,  166  S.  W.  955;  Pfeiffer  v. 
Regents  of  University,  74  Cal. 
156,  15  Pac.  G22;  East  Shore  Co. 
V.  Richmond  Belt  Co.,  172  Cal. 
174,  155  Pac.  999;  .Collins  v.  Pren- 
tice, 15  Conn.  423;  Charleston  & 
W.  C.  Ry.  Co.  v.  Fleming,  118  Ga. 
699,  45  S.  E.  664;  Forrest  Milling 
Co.  v.  Cedar  Falls  Mill  Co.,  103 
Iowa,  619,  72  N.  W.  1076;  Silver- 
man V.  Betti,  222  .Mass.  142,  109 
N.  E.  947;  Crippen  v.  Morss,  49  N. 
Y.  63;  Palmer  v.  Palmer,  150  N. 
Y.  139,  55  Am.  St.  Rep.  653,  44  N. 
E.   966. 

64.  Ante,  this  section,  note  44. 

65.  Benjamin  v.  American  Tele- 
phone &  Telegraph  Co.,  196  Mass. 
454,  82  N.  E.  681,  la  A.  &  E.  Am. 
Cas.  306;  Southern  Investment 
Co.  V.  Postal  Telegraph  Co.,  156 
N.  C.  259,  72  S.  E.  361;  MarshaU 
V.  Trumbull,  28  Conn.  183. 
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conveyance  by  a  cotenant  of  liis  interest  in  a  portion  of 
the  tract  is  regarded  as  perfectly  valid.  A  grant  of  an 
easement,  made  by  one  cotenant,  would  seem  to  be  invalid 
for  the  reason  that  such  a  grant  of  an  easement  in  an  un- 
divided interest  in  land  is  necessarily  a  nullity,  so  far  as 
concerns  the  actual  utilization  of  the  land  by  the  grantee. 
It   involves  an   attempt   by   one   cotenant,   not   to    sub- 
stitute another  as  cotenant  in  his  place,  as  in  the  case 
of  a  conveyance  or  lease  of  his  interest,  but  to  enable  a 
person,  not  a  cotenant,  to  interfere,  it  may  be  perpetu- 
ally, with  the  possession  of  the  other  cotenants.     Pre- 
sumably, however,   such   a  grant  by  a   cotenant  would 
becom-  valid  and  effective  for  the  purpose  of  binding 
the  grantor,  if  supplemented  by  exactly  similar  grants 
to  the   same  person  from  the   other  cotenants,   and   it 
would  ordinarily  become  effective  by  estoppel  in  case 
the  grantor  acquires  in  severalty  such  part  of  the  land 
aL  iS  necessary  for  the  exercise  of  the  easement-^^ 

•  Minerals  and  timber.    In  those  states  in  which 


a  conveyance  by  a  cotenant  of  his  interest  in  a  specific 
part  of  the  land  is  invalid  as  against  the  other  cotenants, 
a  conveyance  by  him  of  his  interest  in  the  minerals  in 
place  is  necessarily  to  that  extent  invalid,^''^  as  is  an 
exception  of  his  interest  in  such  minerals  in  a  convey- 
ance by  him  of  his  interest  in  the  land,«'^  and  likewise, 
a  conveyance  of  his  interest  in  timber.«»  In  other  states 
a  conveyance  or  exception  of  his  interest  in  the  minerals 
in  place,  or  of  his  interest  in  the  timber,  would  seem 
to  be  perfectly  valid. 

Grant  of  license.  As  to  the  validity  of  a  license 


given   by   one   cotenant,   there   is   little   authority.      He 

66.  McElroy     v.     MeLeay,     71  68.     Adam  v.  Briggs  Iron  Co     7 
Vt.  396,  45  Atl.  898.  Cush.    (Mass.)    361. 

67.  Ball  V.  Clark,  150  Ky.  383,  69.  Lee  v.  Follansby,  83  Vt. 
150  S.  W.  359;  Boston  Franklin-  35,  138  Am.  St.  Rep.  1061,  74  Atl' 
ite  Co.  V.  Condit  &  Torrey,  19  N.  327;  Benedict  v.  Torrent,  83 
J.  Eq.  394;  Hartford,  etc.,  Ore  Mich.  181,  11  L.  R.  A.  278,  2l'Am 
Co.  V.  Miner,  41  Conn.  112.  St.  Rep.  589,  47  N.  W.  129. 
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has  a  right  himself  to  make  use  of  the  land,  and  he  may, 
no  doubt,  make  such  right  available  by  authorizing 
others  to  enter  on  the  land  as  his  employees  or  agents. 
vSuch  an  entry,  being  in  effect  the  entry  of  the  cotenant 
himself,  who  has  a  share  in  the  possession,  does  not 
involve  an  interference  with  the  possession  of  the  others. 
A  license,  however,  to  a  stranger,  if  availed  of  by  the 
licensee,  does  involve  an  interference  with  the  possession 
of  the  others,  and  the  licensee  can,  it  would  seem,  justify 
his  entry  only  on  the  theory  that  the  licensor  had  au- 
thority to  act  in  behalf  of  the  others  in  granting  such 
a  license.  In  so  far  as  the  license  involves  a  permission 
merely  to  enter  on  the  land,  and  not  to  take  anything 
therefrom,  or  in  anyway  injure  the  common  property,  an 
authority  in  one  cotenant  to  grant  such  a  license  in 
behalf  of  all  might  well  be  inferred,  but  if  one  co- 
tenant  has  implied  authority  to  grant  the  license,  any 
other  cotenant  slrjuld  have  implied  authority  to  re- 
voke it,  the  effe/t  of  which  would  be  that  the  license 
is  valid  only  ivdil  one  of  the  cotenants  expresses  his 
dissent.  In  so  far  as  the  license  involves  a  right  to 
take  somethms  from  the  common  jDroperty,  a  license 
coupled  with  an  interest,^*^  such  as  to  mine  or  cut 
timber,  since  this  involves  a  disposition  of  property  in 
which  he  has  an  undivided  interest  only,  it  is  difficult 
to  see  how  the  grant  of  such  a  license  by  one  cotenant 
can  be  regarded  as  valid.'^^  The  fact  that,  as  is  the 
case  in  some  states,  a  cotenant  has  the  privilege  of 
taking  minerals  or  cutting  timber'' ^  appears  to  be  a 
somewhat  insufficient  reason  for  recognizing  a  right  in 
him  to  transfer  this  privilege  to  another  who  is  neither 
a  cotenant  nor  acting  in  behalf  of  a  cotenant.'^^     Ob- 

70.  Post,  §  349(d).  see  Richey  v.  Brown,  58  Mich.  435, 

71.  To    this    effect    see    Omaha      25  N.  W.  386;     Baker  v.  Whiting, 
etc.  Smelting  Co.  v.  Tabor,  13  Col.      3  Sumn.  (U.  S.)  475. 

41,  16  Am.  St.  Rep.  185;     Tipping  72.     Post  §  292. 

V.  Robbins,  64  Wis.  546,  25  N.  W.  73.     But  in  Baker  v.  Wheeler,  8 

713.      That    one    cotenant     cannot  Wend.    (N.   Y.)    505,  24  Am.   Dec. 

give  a  valid  license  to  cut  timber,  (j6;      Alford    v.    Bradeen,    1    Nev. 
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vioiisly,  in  other  states,  wliere  a  cotcnant  has  no  such 
privilege,  he  cannot  confer  it  on   another.'^^ 

§  200.  Contribution  as  between  cotenants.  A  joint 
tenant,  tenant  in  common,  or  coparcener  cannot  make 
improvements  on  the  property  without  the  consent  of 
his  cotenant,  and  then  compel  the  latter  to  contribute 
a  part  of  the  cost  thereof.'^ ^  If,  however,  the  cotenant 
agrees  to  pay  part  of  the  cost  of  the  improvements,  he 
is  liable  accordingly,  and  such  an  agreement  may  be  in- 
ferred from  conduct  as  well  as  express/''  In  the  la  iter 
case  the  cotenant  making  the  improvements  has  oc- 
casionally been  regarded  as  entitled  to  a  lien  on  his 
cotenant's  interest  for  the  latter 's  share  of  the  cost.'' 

In  equity  it  has  been  held  that  a  cotenant  who 
makes  improvements  in  good  faith  may  be  entitled,  on 


228  it  is  assumed  that  if  a  coten- 
ant has  the  privilege  of  cutting 
timber,  he  may  confer  that  privi- 
lege on  another.  And  it  is  so  de- 
cided in  Buchanan  v.  Jencks,  38 
R.  I.  443,  96  Atl.  307. 

74.  See  Murray  v.  Haverty,  70 
111.  318;  Zeigler  v.  Brenneman, 
237  in.  15,  86  N.  B.  597. 

75.  Ferris  v.  Montgomerv 
Land  &  Imp.  Co.,  94  Ala.  557,  33 
Am.  St.  Rep.  146,  10  So.  607; 
Stickley  v.  Mulrooney,  36  Colo. 
242,  87  Pac.  547;  Brown  v.  Coop- 
er, 98  Iowa,  444,  33  L.  R.  A.  61, 
60  Am.  St.  Rep.  190,  67  N.  W.  378; 
Nelson's  Heirs  v.  Clay's  Heirs,  7 
J.  J.  Marsh  (Ky.)  142,  23  Am.  Dec. 
387;  Husband  v.  Aldrich,  135 
Mass.  317;  Walter  v.  Greenwood, 
29  Minn.  87;;  Stevens  v.  Thomp- 
son, 17  N.  H.  103;  Mumford  v. 
Brown.  6  Cow.  (N.  Y.)  476,  16 
Am.  Dec.  440;  Cosgriff  v.  Foss, 
152  N.  Y.  104,  57  Am.  St.  Rep. 
500;       Crest    v.     Jack,     3    Watts 


(Pa.)  238,  27  Am.  Dec.  353; 
Tliurston  v.  Dickinson,  2  Rich.  Eq. 
(S.  C.)  317,  46  Am.  Dec.  56;  Du- 
plesse  V.  Haskell,  89  Vt.  166,  94 
Atl.  503;  Ward  v.  Ward's  Heirs 
40  W.  Va.  611,  29  L.  R.  A.  449, 
52  Am.  St.  Rep.  911,  21  S.  E.  746; 
Henrikson  v.  Henrikson,  143  Wis. 
314,  127  N.  W.  962. 

That  he  cannot  assert  such  a 
claim  as  against  a  claim  for  rents 
and  profits,  see  Geisendorff  v. 
Cobbs,  47  Ind.  App.  573,  94  N.  B. 
236. 

76.  Baird  v.  Jackson,  98  111, 
78;  Hogan  v.  McMahon,  115  Md, 
195,  Ann.  Cas.  1912C,  1260,  80  Atl. 
695;  Prentice  v.  Janssen,  79  N. 
Y.  478;  Kidder  v.  Rixford,  16 
Vt.  169,  42  Am.  Dec.  504;  Reed 
v.  Jones,  8  Wis.  421. 

77.  Baird  v.  Jackson,  98  111 
78;  Prentice  v.  Janssen,  79  N.  Y. 
478;  See  Story,  Eq.  Jur.,  §§  1234 
1236,  1237. 
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partition  of  tlie  property,  to  have  assigned  him  as  his 
share  the  portion  which  he  has  improved,  if  this  can  be 
done  without  injury  to  the  other  cotenants;^^  and,  when 
this  cannot  be  done,  the  other  cotenants  may  be  required, 
as  a  condition  of  partition,  to  pay  to  the  improving  ten- 
ant the  amount  to  which  their  shares  have  been  benefited 
by  the  improvements  made  by  him  in  good  faith,  or  he 
may  be  allowed  for  them  out  of  the  proceeds  of  the  sale 
of  the  property  in  the  partition  proceeding.'^^    Moreover, 


78.  Donnor  v.  Quartermas,  90 
Ala.  164,  24  Am.  St.  Rep.  778,  8 
So.  715;;  Drennen's  Adm'r  v. 
Walker,  21  Ark.  539;  Smith  v. 
Smith,  1.33  Ga.  170,  65  S.  E.  414; 
Louvalle  v.  Menard,  6  III.  39,  41 
Am.  Dec.  161;  Nelson's  Heirs  v. 
Clay's  Heirs,  7  J.  J.  Marsh  (Ky.) 
138,  23  Am.  Dec.  387;  Crafts  v. 
Crafts,  16  Gray  (Mass.),  360; 
Hunt  V.  Meeker  County  Abstract 
&  Loan  Co.,  135  Minn.  134,  160  N. 
W.  496;  Warner  v.  Eaton,  —  N. 
H.  — ,  102  Atl.  535;  Hall  v.  Pid- 
dock,  21  N.  J.  Eq.  311;  Cosgriff 
V.  Foss,  152  N.  Y.  104,  36  L.  R.  A. 
753,  57  Am.  Rep.  500,  46  N.  E.  307; 
Kelsey's  Appeal,  113  Pa.,  119,  57 
Am.  Rep.  444,  5  Atl.  447;  Robin- 
son V.  McDonald,  11  Tex.  385,  62 
Am.  Dec.  480;  Leake  v.  Hayes, 
13  Wash.  213,  52  Am.  St.  Rep.  34, 
43  Pac.  48;  Hamlin  v.  Hamlin, 
90  Wash.  467,  156  Pac.  393;  Ward 
V.  WarvVs  Heirs,  40  W.  Va.  611, 
29  L.  R.  A.  449,  52  Am.  St.  Rep. 
911,  21  S.  E.  746;  Con- 
Ira,  Husband  v.  Aldrich,  135  Mass. 
317. 

79.  Ferris  v.  Montgomery  Land 
&  Imp.  Co.,  94  Ala.  557,  33  Am. 
St.  Rep.  146,  10  So.  607;  Swift 
V.  Swift,  121  Ark.  197,  180  S.  W. 
742;     Helmken  v.  Meyer,  138  Ga. 


457,  75  S.  E.  586;  Martindale  v. 
Alexander,  26  Ind.  105,  89  Am. 
Dec.  458;  Killmer  v.  Wuchner, 
79  Iowa  722,  8  L.  R.  A.  289,  18 
Am.  St.  Rep.  392,  45  N.  W.  299; 
Fenton  v.  Miller,  116  Mich.  45,  72 
Am.  St.  Rep.  502,  74  N.  W.  384; 
Hunt  V.  Meeker  County  Abstract 
&  Loan  Co.,  135  Minn.  134,  160  N. 
W.  496;  Grogan  v.  Grogan  (Mo.), 
177  S.  W.  649;  Carson  v.  Broady, 
56  Neb.  648,  71  Am.  St.  Rep.  691: 
Abbott  V.  Abbott,  —  N.  H.  — ,  97 
Atl.  976  (cotenant  induced  to  im- 
prove) ;  Hall  V.  Piddock,  21  N. 
J.  Eq.  311;  Keneaster  v.  Erb,  83 
N.  J.  Eq.  625,  92  Atl.  377;  Ford  v. 
Knapp,  102  N.  Y.  135,  55  Am.  Rep. 
782,  6  N.  E.  283;  Johnson  v.  Pelot. 
24  S.  C.  255,  58  Am.  Rep.  253; 
Turner  v.  Poole,  102  S.  C.  465,  86 
S.  E.  956;  Burns  v.  Parker  (Tex.), 
137  S.  W.  705;  Leake  v.  Hayes. 
13  Wash.  213,  52  Am.  St.  Rep. 
34,  43  Pac.  48:  Ward  v.  Ward's 
Heirs,  40  W.  Va.  ^11,  29  L.  R.  A. 
449,  52  Am.  St.  Ilep.  911.  21  S.  E. 
746,  and  uo»»;^  fetew^&ft  ^.  St» 
wart,  90  Wis.  516,  48  Am.  St.  Rep. 
949,  63  N.  W.  886.  But,  that  this 
will  not  be  done  unless  special 
equities  exist  in  favor  of  the  co- 
tenant  making  the  improvements, 
see  Cosgriff  v.  Foss,  152  N.  Y.  104. 


§  200] 


Co-OwNEKSHIP. 


689 


a  tenant  making  improvements  is  regarded  in  equity  as 
entitled  to  the  amount  of  the  increase  in  the  rent  or 
profits  due  to  such  improvements,  as  against  a  daim 
b}^   his   cotenants   for  a   part   of   tlie   rent   or   profits.'^" 

Occasionally  a  cotenant  making  improvements  in 
the  belief  that  he  was  sole  owner  has  been  regarded  as 
entitled  to  compensation  therefor  nnder  the  so  called 
betterment   acts.^' 

A  tenant  Avho  requests  his  cotenant  to  assist  him  in 
making  repairs  necessary  for  the  preservation  of  a 
building  or  other  erection  on  the  land,^^  and,  on  the 
cotenant 's  refusal  so  to  do,  makes  them  himself,  may, 
by  the  weight  of  authority  in  this  country,  demand  con- 
tribution from  the  other  of  a  proportionate  part  of 
the  cost,^^     In   England   and   Massachusetts,   however. 


26  L.  R.  A.  753,  57  Am.  St.  Rep. 
500,  46  N.  E.  307;  Nelson's  Heirs 
V.  Clay's  Heirs,  7  T.  J.  Marshall 
(Ky.)  139,  cited  11  Columbia  Law 
Rev.  at  p.  690.  Compare  Lyons 
National  Bank  v.  Shiiler,  199  N. 
Y.  405,  92  N.  E.  800,  questioned  11 
Columbia  Law  Rev.  at  p.  85. 

80.  Freeman,  Cotenancy,  §  258; 
Hannah  v.  Carver,  121  Ind.  278, 
23  N.  E.  93;  Van  Ormer  v.  Har- 
ley,  102  Iowa  150,  71  N.  W.  241: 
Nelson's  Heirs  v.  Clay's  Heirs,  7 
J.  J.  Marsh  (Ky.),  138,  23  Am. 
Dec.  387;  Worthington  v.  Hiss, 
70  Md.  172,  16  Atl.  534,  17  Atl. 
1026;  Ford  v.  Knapp,  102  N.  Y. 
135,  55  Am.  Rep.  782,  6  N.  E.  283; 
Annely  v.  De  Saussure,  26  S.  C 
497,  4  Am.  St.  Rep.  725,  2  S.  E. 
490;  Cain  v.  Cain,  53  S.' C.  350, 
69  Am.  St.  Rep.  803,  31  S.  E.  278; 
Leake  v.  Hayes,  13  "Wash.  213,  52 
Am.  St.  Rep.  34,  43  Pac.  48; 
Early  v.  Friend,  16  Gratt.  (Va.) 
21,  78  Am.  Dec.  649.  See  Wolfe  v. 
Childs,  42  Colo.  121,  94  Pac.  292. 
R.   P.— 44 


In  Vermillion  v.  Nickell,  (Ky.) 
114  S.  W.  270,  the  cotenant  mak- 
ing the  improvement  was  allow- 
ed to  set  off  a  proportioned  part 
of  the  cost  thereof.  And  so  in 
Brady  v.  Brady,  82  Conn.  424,  74 
Atl.  684,  such  a  set-oflf,  it  was 
held,  might  be  proper  under  a 
statute  authorizing  one  cotenant 
to  compel  the  other  to  account 
for  his  "due  proportion." 

81.  Shepherd  v.  Jernigan,  51 
Ark.  275,  14  Am.  St.  Rep.  50; 
Sunter  v.  Sunter,  190  Mass.  449. 
77  N.  E.  497;  Contra,  Turner  v. 
Poole,  102  S.  C.  465,  86  S.  E.  956. 

82.  That  the  repairs  must  be 
necessary  rather  than  merely  de- 
sirable, see  Israel  v.  Israel,  30  Md. 
128,  96  Am.  Dec.  571;  Dech's  Ap- 
peal, 57  Pa.  St.  472;  Farrand  v. 
Gleason,  56  Vt.   633. 

83.  Alexander  v.  Elison,  79 
Ky.  148;  Larmon  v.  Larnion,  173 
Ky.  477,  191  S.  W.  110;  Israel  v. 
Israel,  30  Md.  120,  96  Am.  Dec. 
571;     Stevens  v.  Thompson,  17  N. 
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it  lias  been  decided  that  there  is  no  such  exception  to 
the  general  principle  that  one  who  voluntarily  expends 
money  cannot  recover  any  part  thereof  from  another 
person  who  did  not  expressly  or  impliedly  request  the 
expenditure,  and  that,  if  one  cotenant  refuses  to  join 
in  repairs,  the  only  remedy  which  the  other  has  is  to 
demand  a  partition. ^^  Without  regard,  however,  to  the 
right  of  a  cotenant  to  recover  by  an  independent  suit 
a  share  of  the  cost  of  repairs  made  by  him,  he  has  been 
regarded  as  entitled  in  a  suit  against  him  for  an 
accounting  for  rents  or  profits,  to  an  allowance  for 
ordinary  repairs  made  by  him,^^  and  for  repairs 
which  conduced  to  an  increase  in  the  profits  from  the 
property.^^ 


H.  103;  Mumford  v.  Brown,  6 
Cow.  (N.  Y.)  475,  16  Am.  Dec. 
440;  Beaty  v.  Bordwell,  91  Pa. 
St.  441;  Kidder  v.  Rixford,  16 
Vt.  172,  42  Am.  Dec.  504;  Far- 
rand  V.  Gleason,  56  Vt.  633;  Ward 
V.  Ward,,  40  W.  Va.  611,  29  L.  R. 
A.  449,  52  Am.  St.  Rep.  911,  31 
S.   E.   746. 

Occasionally  the  cases  suggest 
that  no  actual  request  to  the  oth- 
er cotenant  to  make  repairs  is 
necessary  in  order  to  cast  a  lia- 
bility on  him  to  make  contribu- 
tion, but  that  it  may  be  implied 
from  the   relation   of   cotenancy. 

Fowler  v.  Fowler,  50  Conn.  256; 
Haven  v.  Mehlgarten,  19  111.  91; 
Keyser  v.  Morehead,  23  Idaho 
507,  130  Pac.  992;  Crawford  v. 
Weidermann,  170  Ky.  613,  186  S. 
W.  509;  Moss  v.  Moss,  27  Ore. 
595,  50  Am.  St.  Rep.  743;  Tyner 
V.  Fenner,  4  Lea  (Tenn.)  469; 
That  a  ^request  is  absolutely  nec- 
essary see  Cooper  v.  Brown,  143 
Iowa,  482,  122  N.  W.  144;  Du- 
plesse  V.  Haskell,    89   Vt.    166,   94 


Atl.  503. 

84.  Calvert  v.  Aldrich,  99  Mass. 
74,  96  Am.  Dec.  693;  Leigh  v. 
Dickeson,  15  Q.  B.  Div.  60.  At 
common  law,  the  writ  de  repara- 
tione  facie7ida  lay  at  the  instance 
of  one  cotenant  to  compel  another 
to  join  him  in  making  repairs.  Co, 
Litt.  200b;  4  Kent,  Comm.  370. 
See  Calvert  v.  Aldrich,  99  Mass. 
76,  96  Am.  Dec.  693;  Ward  v. 
Ward,  40  W.  Va.  611,  52  Am.  St. 
Rep.  911. 

85.  Williams  v.  Coombs,  88  Me. 
183,  33  Atl.  1073;  Davidson  v. 
Thompson,  22  N.  J.  Eq.  83;  Han- 
nan  V.  Osborn,  4  Paige  (N.  Y.) 
336;  Tyner  v.  Fenner,  4  Lea 
(Tenn.)    469. 

86.  Pickering  v.  Pickering,  63 
N.  H.  468,  3  Atl.  744;  Goodenow 
V.  Ewer,  16  Cal.  461;  Dech's  Ap- 
peal, 57  Pa.  467. 

In  Crawford  v.  Weidermann,  170 
Ky.  613,  86  S.  W.  509,  it  is  as- 
serted that  a  cotenant  is  entitled 
to  contribution  for  the  cost  of 
insurance   as   well   as   of   repairs. 
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A  right  of  contribution  exists  in  case  one  tenant 
pays  off  a  lien  or  incunibrance  on  tlie  property,  such 
as  a  claim  for  taxes,  or  a  mortgage  f'  or  he  may  apply 
rents  and  profits  thereon.^^^  The  right  of  contribution  in 
such  case  does  not,  it  seems,  ordinarily  involve  a 
right  to  a  personal  recovery  against  his  cotenants,  but 
he  is  merely  subrogated  to  the  rights  of  the  incumbran- 
cer for  the  purpose  of  compelling  the  payment  by  his 
cotenants  of  their  proportion,^^  or  he  may  offset  his 
claim  in  a  suit  by  the  others  for  an  accounting  of  rents 
or  profits. '^^  It  is  only  when  there  is  originally  some 
personal  liability  on  the  part  of  one  cotenant  that  he 


and  to  a  lien  therefor. 

In  Masterman  v.  Masterman,  129 
Md.  167,  98  Atl.  537,  where  a  build- 
ing on  land  held  by  husband  and 
wife  as  tenants  by  the  entirety 
was  partially  destroyed  by  fire, 
and  there  was  a  dispute  between 
the  husband  and  wife  as  to  the  ap- 
plication of  the  insurance  money 
to  repairs,  it  was  held  that  a  re- 
ceiver should  be  appointed  to 
make  the  repairs  or  sell  the  prop- 
erty. 

87.  Cocks  V.  Simmons,  55  Ark. 
104,  29  Am.  St.  Rep.  28;  Calkins 
V.  Steinbach,  66  Cal.  117;  Will- 
men  V.  Koyer.  168  Cal.  369,  143 
Pac.  694,  L.  R.  A.  1915B,  961; 
Titsworth  v.  Stout,  49  111.  78,  95 
Am.  Dec.  577;  Eads  v.  Rether- 
ford,  114  Ind.  273,  5  Am.  St.  Rep. 
611;  McNamara  v.  McNamara, 
167  Iowa,  479,  149  N.  W.  642;  Clark 
Bros.  V.  Watson,  180  Iowa,  721,  163 
N.  W.  463;  Young  v.  Bigger,  73 
Kan.  146,  84  Pac.  747;  Watkins 
V.  Eaton,  30  Me.  529,  50  Am.  Dec. 
637;  Hogan  v.  McMahon,  115  Md. 
195,  Ann.  Cas.  1912C,  1260,  80  Atl. 
695;  Wettlaufer  v.  Ames,  133 
Mich.  201,  94  N.  W.  950,  103  Am. 


St.  Rep.  449;  Ford  v.  Knapp,  10'^ 
N.  Y.  135,  55  Am.  Rep.  782,  6  N. 
E.  283;  Clark  v.  Lindsey,  47  Ohio 
St.  437,  9  L.  R.  A.  740,  25  N.  E. 
422;  Green  v.  Walker,  22  R.  I. 
14,  45  Atl.  742;  Grove  v.  Grove, 
101  Va.  226,  43  S.  E.  348;  Stewart 
v.  Stewart,  90  Wis.  516,  48  Am. 
St.  Rep.  949;  Victoria  Copper 
Min.  Co.  V.  Rich,  193  Fed.  314,  113 
C.  C.  A.  238. 

In  Leach  v.  Hall,  95  Iowa  611, 
64  N.  W.  790,  it  was  held  that  the 
cotenant  purchasing  a  mortgage 
could  sue  to  enforce  contribution 
by  the  others,  but  could  not  as- 
sert a  right  to  be  subrogated  tc 
the  benefit  of  the  mortgage.  This 
is  based  on  the  mistaken  assump- 
tion that  a  cotenant  cannot  ac- 
quire an  outstanding  title  or  in- 
cumbrance against  his  cotenants. 
He  is  merely  required  to  share 
the  benefit  upon  contribution  of 
their  share  of  the  cost. 

88.  Stokeley  v.  Flanders  (Ky.), 
128  S.  W.  608. 

89.  See  Sheldon,  Subrogation  § 
172. 

90.  German   v.   Heath    (Iowa) 
116  N.  W.  1051. 
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can  be  held  personally  liable  by  the  other  cotenant  who 
has  liquidated  the  debt  secured  by  the  lien.^^ 

Statements  are  occasionally  made  to  the  effect  that 
a  tenant  in  exclusive  possession  cannot  assert  any  right 
of  contribution  against  his  cotenants  on  account  of  taxes 
paid  by  him,  it  being  for  him  alone  to  pay  them.^^  In 
so  far  as  he  has  ousted  the  other  cotenants,  this  view 
is  presumably  based  on  the  theory  that  such  right  should 
be  denied  to  a  wrongdoer.**^  In  so  far  as  he  is  in  ex- 
clusive possession  merely  because  the  others  do  not  care 
to  take  possession,  he  may  perhaps  be  presumed  to  have 
received  benefits  to  the  amount  of  the  taxes,  a  presump- 
tion which  may   or  may  not   accord   with   the   facts.®* 

§  201.  Acquisition  of  adverse  title.  In  this  country, 
it  is  considered  that  the  community  of  interest  between 
cotenants  of  land  is  such  that  it  is  not  consistent  with 
good  faith  or  with  the  duty  which  each  owes  to  the  other 
that    either    of  them    should  purchase  and  set  up    as 

91.     See  Freeman,   Cotenancy   §  92.     See   Clute  v.  Clute.  197   N. 

263,    where    it    is    well    remarked  Y.   439,   27  L.  R.  A.    (N.   S.)    146, 

that  "if  a  different  rule  prevailed,  134  Am.  St.  Rep.  891,  90  N.  E.  988; 

every  part  owner  would  constant-  Cole  v.  Cole,  57  Misc.  (N.  Y.)  490 

ly  incur  the  hazard  of  being  re-  108  N.  Y.  Supp.  124;  Contra,  Leake 

quired  to  pay  for  the  removal  of  v.   Hayes,    13   Wash.   213,   52    Am. 

incumbrances   much    in    excess    of  St.  Rep.  34,  43  Pac.  48;     Willmcn 

the  value  of  the  estate."     This  is  v.   Koyer,   168    Cal.   369,   L.   R.   A. 

quoted    and    applied    in    Troy    v.  1915B,  961,   143  Pac.  694. 

Protestant  Episcopal  Church,  174  93.     See    Wistar's    Appeal,    125 

Ala.  380,  Ann.  Cas.  1914B,  815,  56  Pa.   526,   11  Am.   St.  Rep.   917,  17 

So.   982.  Atl.  460. 

In  Dickenson  v.  Williams,  11  94.  In  Victoria  Copper  Min. 
Cush.  (Mass.)  260,  59  Am.  Dec.  Co.  v.  Rich,  193  Fed.  314,  113  C 
142,  it  was  held  that  a  cotenant  C.  A.  238,  it  is  said  that  the  co- 
could  recover  in  assumpsit  against  tenant  in  possession,  if  his  pos- 
his  cotenant  on  account  of  sums  session  is  adverse,  is  conclusively 
paid  to  remove  an  incumbrance,  presumed  to  have  received  such 
but  there  a  personal  liability  ex-  benefits,  while  the  presumption  is 
isted  as  to  the  incumbrance  by  otherwise  if  his  possession  is  not 
reason  of  covenants  of  title  en-  adverse. 
tered  into  by  them. 
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against  the  others  an  outstanding  adverse  title,  and  con- 
sequently a  conveyance  of  such  title  to  one  tenant  is  re- 
garded as  enuring  to  the  benefit  of  all,  provided  the  other 
or  others  contribute  a  proportionate  part  of  the  cost  of 
procuring  it.*^^  A  few  decisions  hold,  however,  that  the 
doctrine  applies  only  when  the  cotenants  claim  under 
the  same  title,  and  that,  when  tenants  in  common  claim 
under  different  titles,  there  is  no  such  relation  of  trust 
and  confidence  as  calls  for  the  application  of  the  rule.*^*^ 
For  the  purposes  of  the  rule  referred  to,  the  acquisition 
of  an  outstanding  lien,  it  seems,   stands   on  the   same 


95.  Rothwell  v.  Dewees,  2 
Black  (U.  S.)  619,  17  L.  Ed.  309; 
Flagg  V.  Mann,  2  Sumn.  490,  Fed. 
Cas.  No.  4,847;  Brittin  v.  Handy, 
20  Ark.  381,  73  Am.  Dec.  497; 
Mandeville  v.  Solomon,  39  Cal. 
125;  Franklin  Min.  Co.  v.  O'Brien, 
22  Colo.  129,  55  Am.  St.  Rep.  118, 
43  Pac.  1016;  Boyd  v.  Boyd,  176 
in.  40,  68  Am.  St.  Rep.  169;  Ste- 
vens V.  Reynolds,  143  Ind.  167,  52 
Am.  St.  Rep.  422;  Venable  v. 
Beauchamp,  3  Dana.  (Ky.)  321, 
28  Am.  Dec.  74;  Van  Home  v. 
Fonda,  5  Johns.  Ch.  (N.  Y.)  388; 
Clark  V.  Lindsey,  47  Ohio  St.  437, 
9  L.  R.  A.  740,  25  N.  E.  422;  Ar- 
thur V.  Coyne,  32  Okla.  527,  122 
Pac.  688;  Dray  v.  Dray,  21  Ore. 
59,  27  Pac.  223;  Tanney  v.  Tan- 
ney,  159  Pa.  St.  277,  39  Am.  St. 
Rep.  678;  Tisdale  v.  Tisdale,  2 
Sneed  (Tenn.)  596,  64  Am.  Dec. 
775.  ^  3  article  by  Fred  L.  Gross, 
Esq.,  24  Yale  Law  Journ.,  316  et 
seq. 

In  Illinois  the  doctrine  appears 
to  be  limited  to  the  case  of  a  pur- 
chase by  a  cotenant  who  is  actual- 
ly in  possession.  Carpenter  v. 
Fletcher,  139  111.  440,  88  N.  E.  162. 


In  England  the  doctrine  has 
been  repudiated.  Kennedy  v.  De 
Trafford  (1897),  App.  Cas.  180. 

In  Sweetland  v.  Buell,  164  N.  Y. 
541,  79  Am.  St.  Rep.  676,  58  N.  E. 
663,  the  singular  view  appears  to 
be  asserted  that  if  there  is  an  out- 
standing paramount  title,  two  per- 
sons in  possession  under  a  con- 
veyance to  them  are  not  cotenants, 
and  consequently  the  rule  refer- 
red to  cannot  apply.  Such  a  view 
would  reduce  the  rule  to  a  nullity, 
and  is  based  on  an  erroneous  as- 
sumption. Two  persons  In  joint 
possession  are  cotenants  Irrespec- 
tive of  the  validity  of  their  title. 
See  ante  §  191  note  48a. 

96.  Brittin  v.  Handy,  20  Ark. 
381,  73  Am.  Dec.  497;  Moon  v. 
Jennings,  119  Ind.  130,  12  Am.  St. 
Rep.  383;  King  v.  Rowan,  10 
Heisk.  (Tenn.)  675;  Roberts  v. 
Thorn,  25  Tex.  728,  78  Am,  Dec. 
522;  Frentz  v.  Klotsch,  28  Wis. 
312.  See  Van  Home  v.  Fondi\,  5 
Johns.  Ch.  (N.  Y.)  388;  Hobe  v. 
Rudd,  165  Wis.  152,  161  N.  W.  rfl51. 
Such  a  qualification  of  the  doc- 
trine is  not  mentioned  in  the  de- 
cisions  generally,   and    has    been 
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basis  as  the  acquisition  of  an  outstanding  title.^' 
Whether,  in  the  ordinary  case,  even  when  the  cotenants 
claim  under  the  same  instrument,  a  relation  of  trust 
and  confidence  does  exist,  may  be  doubted  ;^^  but  the 
doctrine  referred  to  serves  a  useful  purpose  in  those 
cases  in  which  such  a  relation  exists,  and  it  works  no 
particular  hardship  in  other  cases.  The  rule  has  been 
held  not  to  ajjply  as  between  cotenants  obviously  occu- 
pying antagonistic  positions,  as  when  one  claims  the 
whole  title,  to  the  exclusion  of  the  others,  the  relation  of 
trust  and  confidence  on  which  the  rule  is  regarded  as 
based  not   then   existing.^^'' 

The  doctrine  referred  to  has  been  held,  in  a  number 
of  cases,  to  apply  to  a  purchase  at  foreclosure  sale 
of  the  common  property,*^^  and  it  has  also  been  applied 
in  connection  with  a  purchase  at  execution  sale.^  It 
has  on  the  other  hand  been  asserted  by  high  authority, 
that  the  doctrine  has  no  application  to  a  public   sale, 


expressly  repudiated.  Bracken  v. 
Cooper,  80  111.  221;  Montague  v. 
Selb,  106  111.  49;  Coburn  v.  Page, 
105  Me.  458,  74  Atl.  1026;  Ream 
V.  Robinson,  128  Mich.  92,  87  N. 
W.  115;  Cecil  v.  Clark,  44  W.  Va. 
659,  30  S.  E.  216.  And  see  Roth- 
well  V.  Dewees,  2  Black  (U.  S.) 
619,  17  L.  Ed.  309. 

97.  Randolph  V.  Vails,  180  Ala. 
82,  60  So.  159;  Scanlon  v.  Parish, 
85  Conn.  379.  82  Atl.  969;  Jen- 
nings V.  Moon,  135  Ind.  168,  34 
N.  E.  996;  Mahoney  v.  Nevins, 
190  Mo.  360,  88  S.  W.  731;  Becker 
■V.  Becker,  254  Mo."668,  163  S.  W. 
865;  Tisdale  v.  Tisdale,  2  Sneed 
(Tenn.)  596,  64  Am.  Dec.  775.  But 
see,  as  to  purchase  of  a  mortgage, 
Blodgett  V.  HUdreth,  8  Allen 
(Mass.)  186. 

98.  See  editorial  note,  9  Harv. 
Law  Rev.  at  p.  429. 


98a.  Larman  v.  Huey's  Heirs, 
13  B.  Mon.  (Ky.)  436;  Shelby  v. 
Rhodes,  105  Miss.  255,  Ann.  Cas. 
1916D,  1306.  62  So.  232;  Wells  v. 
Chapman,  4  Sandf.  Ch.  (N.  Y.) 
312,  13  Barb.  561;  Wheeler  v.  Tay- 
lor, 32  Ore.  421,  67  Am.  St.  Rep. 
540,  52  Pac.  183;  King  v.  Rowan. 
10  Heisk.  (Tenn.)  675;  Wright  v. 
Sperry,  21  Wis.  336. 

99.  Caldwell  v.  Caldwell,  173 
Ala.  216,  55  So.  515;  Smith  v. 
Osborne,  86  111.  606;  Darcey  v. 
Bayne,  105  Md.  365,  10  L.  R.  A. 
(N.  S.)  863,  66  Atl.  434;  Beaman 
V.  Beaman,  90  Miss.  762.  44  So. 
987;  Knolls  v.  Barnhart,  71  N.  Y. 
474;  Carpenter  v.  Carpenter;  131 
N.  Y.  101,  27  Am.  St.  Rep.  569; 
Tisdale  v.  Tisdale,  2  Sneed  (Tenn.) 
596,  64  Am.  Dec.  775. 

1.     Gibson   v.    Winslow,    46    Pa 
St.  380,  84  Am.  Dec.  552. 
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eitXer  mider  legal  process  or  under  a  power  in  a  trust 
deed  given  to  secure  debts.^ 

A  redemption  by  one  cotenant  from  a  foreclosure 
s&le  of  the  property  has  been  regarded  as  within  the 
scope  of  the  rule  referred  to,^  as  has  a  purchase  by 
him  of  the  property  within  the  redemption  period/ 

The  doctrine  has  been  applied  in  the  case  of  a  sale 
for  taxes  to  the  cotenant,^  though  more  frequently, 
perhaps,  the  inability  of  a  cotenant  to  purchase  at  a 
tax  sale  for  his  own  benefit  is  based  upon  the  theory, 
not  that  confidential  relations  exist  between  the  tenants, 
but  that,  since  the  cotenant  is  under  an  obligation  to 
pay  the  taxes,  the  purchase  operates  merely  as  a  pay- 
luent.^  A  redemption  by  the  cotenant  from  a  tax  sale 
or  a  purchase  of  a  tax  title  by  him  within  the  redemption 


2.  Starkweather  v.  Jenner,  216 
!•.  S.  524,  54  L.  Ed.  602. 

That  it  does  not  apply  to  a  ju- 
dicial sale,  see  Westergreen  v. 
Beer,  25  Cal.  App.  775,  145  Pac. 
543;  Plant  v.  Plant,  171  Cal.  765, 
154  Pac.  1058;  Davis  v.  Solari, 
132  Tenn.  225,  177  S.  W.  939.  And 
that  it  does  not  apply  to  a  pur- 
chase at  foreclosure  sale  by  one 
of  several  joint  heirs,  is  decided 
in  Jackson  v.  Baird,  148  N.  C.  29, 
19  L.  R.  A.  (N.  S.)  591,  61  S.  E. 
632;  Traxler  v.  Gant,  173  N.  C. 
422,  92  S.  E.  152.  That  it  does 
apply  to  a  public  sale,  see  author- 
ities cited  in  24  Yale  law  Journ. 
321. 

3.  Savage  v.  Bradley,  149  Ala. 
169,  123  Am.  St.  Rep.  30,  43  So. 
20;  Dickeraon  v.  Weeks,  106  Miss. 
804    64   So.  711. 

4.  TGckert  v.  Schmitt,  60  Wash. 
23,  110  Par.  635;  Smith  v.  Osborne. 
86  111.  60  r.. 

5.  Gf.'ialski  v.  Kostuski,  179  111. 
'.77,  70    Am.   St.  Rep.   98;    Thomp- 


son V.  McCorkle,  136  Ind.  484, 
43  Am.  St.  Rep.  334;  Weare  v. 
Van  Meter.  42  Iowa,  128,  20  Am. 
Rep.  616;  Patty  v.  Payne,  178 
Iowa  593,  159  N.  W.  1012;  Mc- 
Grath  V.  Smith,  175  Ky.  572,  194 
S.  W.  806;  Hoyt  v.  Lightbody, 
98  Minn.  189,  108  N.  W.  843,  116 
Am.  St.  Rep.  358;  Cohea  v.  Hem- 
ingway, 71  Miss.  22,  42  Am.  St. 
Rep.  449;  Tanney  v.  Tanney,  159 
Pa.  St.  277,  39  Am.  St.  Rep.  678: 
Johnson  v.  Branch,  9  S.  D.  116,  62 
Am.  St.  Rep.  857;  Downer's 
Adm'rs  v.  Smith,  38  Vt.  464; 
Allen  v.  Allen,  114  WMs.  615,  91 
N.  W.  218.  In  Hobe  v.  Rudd, 
165  Wis.  152,  161  N.  W.  551,  it 
is  said  that  one  cotenant  may 
acquire  title  by  tax  deed  provided 
the  cotenants  claim  under  sep- 
erate  instruments  and  the  land 
is  unoccupied. 

6.  Inman  v.  Quirey  ,(Ark.) 
164  S.  W.  858;  Williams  v.  Clyatt. 
53  Fla.  987,  43  So.  441;  Delash- 
mutt  V.   Parrent,  39  Kan.  548,  18 
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Acriod  also  enures  to  the  benefit  of  all  the  cotenants,' 
thougii  the  cotenant  so  redeeming  or  purchasing  is  en- 
iltleci  to  contribution  from  the  others,  and  has  a  lien 
securing  this  right.^ 

Since  the  doctrine  applies  only  to  the  case  of  the 
acquisition  of  an  adverse  title,  it  does  not  apply  when 
one  cotenant  purchases  a  title  not  adverse,  as  in  the 
case  of  a  purchase  of  the  reversion  by  one  colessee,^ 
or  a  purcliase  by  one  cotenant  of  the  interest  of  the 
other  at  execution  ^^  or  judiciaP^  sale.  And  a  cotenant 
.  at  liberty,  it  seems,  to  purchase  on  his  owai  behalf 
ai  a  sale  for  taxes  assessed  merely  on  the  other  co- 
tenant's  interest  in  the  property.^^ 


Pac.  712;  Hurley  v.  Hurley,  148 
Mass.  444,  2  L.  R.  A.  172,  19  N.  E. 
545;  Dubois  v.  Campau,  24  Mich. 
360;  Smith  v.  Smith,  150  N.  C. 
SI,  63  S.  E.  177;  McCready  v. 
Fredericksen,  41  Utah  388,  126 
Pac.  316;  Downer's  Adm'rs  v. 
Smith,  38  Vt.  464;  Stone  v.  Mar- 
shall, 52  Wash.  375,  100  Pac.  858. 

7.  Freeman^.  Cotenancy,  §  158; 
Russell  V.  Bell,  160  Ala.  480,  49 
So.  314;  Donnor  v.  Quartermas, 
190  Ala.  164,  24  Am.  St.  Rep.  778; 
Inman  v.  Quirey  (Ark.)  194  S. 
W.  858;  Conn  v.  Conn,  58  Iowa 
747,  13  N.  W.  51;  Page  v.  Webster, 
8  Mich.  263;  Easton  v.  Scofield, 
66  Minn.  425,  69  N.  W.  326;  Kohle 
V.  Hobson,  215  Mo.  213,  114  S.  W. 
932;  Roll  v.  Everitt,  73  N.  J.  Eq. 
697,  17  Ann.  Cas.  1196,  71  Atl. 
263;  Minter  v.  Durham,  13  Ore. 
470,  11  Pac.  231;  Maul  v.  Rider, 
51  Pa.  St.  377;  Stone  v.  Mar- 
shall, 52  Wash.  375,  100  Pac  858; 
Battin  v.  Woods,  27  W.  Va.  58; 
Abbott  V.  Williams,  74  W.  Va.  652, 
82  S.  E.  1097. 

8.  Watkins    v.    Eaton,    30    Me. 


529,  50  Am.  Dec.  637;  Hurley  v. 
Hurley,  148  Mass.  444.  2  L.  R.  A. 
172,  19  N.  E.  545;  Wilmot  v.  Lath- 
rop,  67  Vt.  671,  32  Atl.  861;  Stone 
V.  Marshall,  52  Wash.  375,  100 
Pac.  858.     See  ante  §  198,  note  87. 

9.  Ramberg  v.  Wahlstrom,  140 
111.  182,  33  Am.  St.  Rep.  227,  29 
N.  E.  727;  Kershaw  v.  Simpson, 
46  Wash.  313,  89  Pac.  889. 

10.  Freeman,  Cotenancy,  §  165; 
Brittin  v.  Handy,  20  Ark.  381,  73 
Am.  Dec.  497;  Gunter  v.  Laifan, 
7  Cal.  588;  Elston  v.  Piggott,  94 
Ind.  14;  Burr  v.  Mueller,  65  111- 
258. 

11.  McNutt  V.  Nuevo  Land  Co. 
167  Cal.  459,  140  Pac.  6;  Wester- 
green  V.  Beer,  25  Cal.  App.  775, 
145  Pac.  543;  Peck  v.  Lockridge, 
97  Mo.  549,  11  S.  W.  246. 

12.  Bennett  v.  North  Colorado 
etc.  Improvement  Co.,  23  Colo. 
470,  58  Am.  St.  Rep.  281,  48  Pac. 
812;  Butler  v.  Poster,  13  Mich. 
292;  McCready  v.  Fredericksen,  41 
Utah  388,  126  Pac.  316;  Hanley 
V.  Federal  Mining  &  Smelting  Co., 
235  Fed.  769. 
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The  doctrine  has  been  ap})liod,  or  rather  extended, 
to  the  case  of  an  adverse  title  purchased  by  the  husband 
of  a  cotenant/-'  as  well  as  to  one  purchased  by  the  wife 
of  a  cotenant.^^  The  doctrine  that  an  adverse  title  ac- 
quired by  one  cotenant  enures  to  the  benefit  of  the  other 
in  case  he  contributes  to  the  cost  of  its  acquisition 
applies  only  to  an  acquisition  which  takes  place  during 
the  existence  of  the  cotenancy.  Consequently  it  does 
not  apply  if  they  have  previously  been  evicted  by  a 
stranger  ;i^  and  if  the  land  has  been  sold  for  taxes,  and 
the  time  of  redemption  has  expired,  the  relation  is 
regarded  as  having  ceased,  and  one  who  was  a  cotenant 
may  purchase  the  tax  title  for  himself  without  any 
obligation  to  share  with  the  others.^ «  So  the  doctrine 
does  not  apply  as  against  a  former  cotenant  who  ac- 
quires the  paramount  title  from  one  to  whom  he  has 
previously  conveyed  his  interest  as  cotenant,^'  or  from 
one  to  whom  the  property  has  been  transferred  by 
order  of  court.^^  The  doctrine  does  however  apply 
if  the  nominal  purchaser  of  the  property,  from  whom 
he  in  turn  purchases  it,  was  acting  merely  as  his 
agent.  ^^ 


13.  Eothwell  V.  Dewees,  2  Black  v.  Mathiot,  4  Watts  &  S.  (Pa.) 
(U.  S.)  613,  17  L.  Ed.  309;  Rob-  251;  Reinboth  v.  Zerbe  Run  Imp. 
inson  v.  Lewis,  68  Miss.  69,  24  Co.,  29  Pa.  St.  139;  Keele  v.  Cun- 
Am.  St.  Rep.  254;  Peabody  v.  ningham,  2  Heisk,  (Tenn.)  288. 
Burri,  255  III.  592,  99  N.  E.  690;  Compare  Battin  v.  Woods,  27  W. 
Abbott    V.    Williams,    74    W.    Va.  Va.  58. 

652,  82  S.  E.   1097.     See  Freeman,  17.     Jonas  v.  Flenniken,  69  Miss. 

Cotenancy,  §  160.  577,     13     So.     858;     Sweetland     v. 

14.  Beaman  v.  Beaman,  90  Miss.  Buell,  164  N.  Y.  541,  79  Am.  St. 
762,  44  So.  987.  Rep.  676,  58  N.  E.  663. 

15.  Freeman,  Cotenancy,  §§  161,  18.  Wells  v.  Chapman,  4  Sandf. 
162;  Coleman  v.  Coleman,  3  Dana  Ch.  (N.  Y.)  312;  In  re  Reynolds, 
(Ky.)  398,  28  Am.  Dee.  86;  Car-  239  Pa.  314,  86  Atl.  858;  MeLaw- 
penter  v.  Carpenter,  131  N.  Y.  101,  horn  v.  Harris,  156  N.  Car.  107, 
27  Am.  St.  Rep.  569;  Alexander  37  L.  R.  A.  (N.  S.)  831,  72  S.  E. 
V.  Sully,  50  Iowa,  192.  211   (foreclosure  sale). 

16.  Watkins  v.  Eaton,  30  Me.  19.  Tanney  v.  Tanney,  159  Pa. 
529,  50  Am.   Dec.  637;   Kirkpatrick  277,   39    Am.    St.    Rep.    678;    Cohen 
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The  cotenants  entitled  to  the  benefit  of  the  rule 
must,  within  a  reasonable  time,  having  due  regard  to 
their  knowledge  or  means  of  knowledge  of  the  purchase, 
contribute  or  offer  to  contribute  their  proportion  of 
the  price  paid,  and  a  failure  so  to  do  will  be  regarded 
as  a  repudiation  of  the  transaction  and  abandonment 
of  its  benefits,  and  likewise,  until  this  is  done,  they 
cannot   demand  a   partition. ^'^ 

§  202.  Actions  by  cotenants.  As  a  general  rule, 
tenants  in  common  should  sue  separately  in  a  real  action, 
since  each  has  a  separate  and  distinct  freehold,  while  in 
trespass  and  other  personal  actions  based  on  injury  to 
the  possession,  which  they  have  in  common,  they  must 
join,  unless  there  has  been  a  severance  of  the  claims.^^ 
Joint  tenants  likewise  should  sue  together  for  injuries 
to  the  possession,  and,  as  they  hold  by  one  title,  they 


V.  Freedman,  259  111.  416,  102  N. 
E.  815;  Hinters  v.  Hinters,  114 
Mo.  26,  21  S.  W.  456. 

20.  Flagg  V.  Mann,  2  Sumn. 
487,  Fed.  Cas.  No.  4847;  Brittin 
V.  Handy,  20  Ark.  381,  73  Am.  Dec. 
497;  Stevenson  v.  Boyd,  153  Cal. 
630,  19  L.  R.  A.  (U.  S.)  525,  96 
Pac.  284;  Smith  v.  Goethe,  159 
Cal.  628,  Ann.  Cas.  1912C,  1205. 
115  Pac.  223;  Harrison  v.  Cole, 
50  Colo.  470,  116  Pac.  1123 
Titsworth  v.  Stout,  49  111.  78,  95 
Am.  Dec.  577;  Stevens  v.  Rey- 
nolds, 143  Ind.  467,  52  Am.  St. 
Rep.  422,  41  N.  E.  931;  Spurlock 
V.  Spurlock,  161  Ky.  248,  170  S. 
W.  605;  Darcey  v.  Bayne,  105  Md. 
365,  10  L.  R.  A.  863,  66  Atl.  434; 
Hurley  v.  Hurley,  148  Mass.  444, 
2  L.  R.  A.  172,  19  N.  E.  545; 
Brown  v.  Howard,  264  Mo.  464, 
175  S.  W.  52;  Carson  v.  Broady, 
56  Neb.  648.  71  Am.  St.  Rep.  691, 


77  N.  W.  80;  Boskowitz  v.  Davis, 
12  Nev.  446;  Weaver  v.  Wible,  25 
Pa.  St.  270,  64  Am.  Dec.  696; 
Buchanan  v.  King's  Heirs,  22 
Gratt.  (Va.)  414;  Dwight  v.  Wald- 
ron,  96  Wash.  156,  164  Pac.  761; 
James  v.  James,  77  W.  Va.  229 
87  S.  E.  364. 

But,  in  one  state,  it  has  been 
said  that  the  right  to  share  in 
the  benefit  of  the  purchase  of  the 
paramount  title  is  not  barred  by 
lapse  of  time,  but  that  for  this 
purpose  circumstances  creating  an 
estoppel  are  necessary.  Dickerson 
V.  Weeks,  106  Miss.  804,  64  So. 
731;  Barksdale  v.  Learnard,  112 
Miss.    861,    73    So.    736. 

21.  Litt.  §§  311,  315;  Freeman. 
Cotenancy,  §  331;  Cochran  v.  Bran- 
nan,  196  Fed.  219;  Throckmorton 
v.  Burr,  5  Cal.  400;  Gilmore  v. 
Wilbur,  12  Pick.  (Mass.)  120; 
Stevenson    v.    Cofferin,    20    N.    H. 
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must  also  sno   together  when  the  title  to  the  hnul  is  in- 
volved.^^ 

In  ejectment,  joint  tenants  and  coparceners  could 
sue  either  jointly  or  severally,  according  to  the  nature 
of  the  fictitious  demise  on  which  the  action  was  hased,-^ 
and  the  rule  is  presumably  the  same  since  the  fictitious 
demise  has  been  done  away  with.  Tenants  in  common,  on 
the  other  hand,  since  they  have  separate  estates  only, 
cannot  make  a  joint  demise,  and  accordingly,  by  some  au- 
thorities, they  cannot  join  in  ejectment.-*  By  other  au- 
thorities it  is  stated  that,  though  tenants  in  common  can- 
not make  a  joint  demise,  they  may,  in  one  action,  recover 
as  on  separate  demises  of  their  undivided  interests,"^ 
and  the  statute  in  some  states  provides  that  they  may 

join.^^ 

One  tenant  in  common  may,  according  to  some  au- 
thorities, recover  the  whole  property,  as  against  a 
stranger,  for  the  benefit  of  all  the  cotenants,  on  the 
theory  that,  except  as  against  his  cotenants,  he  is  en- 
titled' to  possession  of  the  whole.^^  According  to  other 

151;  Hm  V.  Gibbs,  5  Hill   (N.  Y.)  24.     Mantle  v.  Wollington,  Cro. 

56;'  Austin  V.  Hall,  13  Johns.   (N.  Jac.    166;     White    v.    Pickering's 

y.)      286;        Irwin's      Adm'r.      v.  Lessee,  12  Serg.  &  R.  (Pa.)   435. 

t?own's    Ex'rs,    35    Pa.    St.    331;  25.     Jackson  v.  Sidney,  12  Johns. 

Cfapp  V.  Pawtucket  Inst,  for  Sav.,  (N.  Y.)   185;   Bronson  v.  Paynter. 

15  R.  I.  489,     2  Am.  St.  Rep.  915,  20    N.    C.    393;    Wheat   v.    Morris, 

8  Atl.  697;     May  v.  Slade,  24  Tex.  21  D.  C.  118;  CarroU  v.  Norwood's 

207.     That  one  cotenant  may  ob-  Heirs,    5    Har.    &    J.    (Md.)    155; 

tain    an    injunction    to    prevent    a  Ferguson  v.  Prince,  136  Tenn.  543, 

trespass,  see  Rush  v.  Cornett,  169  190  S.  W.  548.     See  Adams,  Eject- 

Ky.  714,  185  S.  W. '88.  nient,  210.     In  Jackson  v.   Bradt, 

22.  Litt.  §  311;  5  Bac.  Abr.  2  Gaines  (N.  Y.)  173,  Hoyle  v. 
Joint  Tenants.  (K),  Dewey  v.  Lam-  Stowe,  13  N.  G.  318,  and  Bronson 
bier,  7  Gal.  347;  Webster  v.  Van-  v.  Paynter,  20  N.  G.  393,  it  was 
deventer,  6  Gray  (Mass.)  428.  For  even  held  that  tenants  in  common 
statutory  provisions  on  the  sub-  could  recover  on  a  joint  demise, 
ject,  see  3  Sharswood  &  B.  Lead.  26.  Freeman,  Gotenancy,  §  341, 
Gas.  Real  Prop.  29.  Newell,  Ejectment,  143-149. 

23.  Freeman,  Gotenancy,  §§  339,  27.  Lacroix  v.  Malone,  157  Ala. 
340;  Adams,  Ejectment,  210:  Rap-  434,  47  So.  725;  Newman  v.  Bank 
er  V.  Lonsdale,  12  East,  39.  of   Galifornia,    80    Gal.    368;    5    L, 
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authorities,  however,  he  can  recover  only  his  undivided 
share  in  the  property.^® 

§  203.  Voluntary  partition.  Joint  tenants,  tenants 
in  common,  and  coparceners  may  make  partition  by 
agreement  among  themselves,  this  involving  merely 
the  transfer  to  each  cotenant  by  the  other  cotenants  of 
a^  certain  portion,  designated  by  metes  and  bounds, 
Oi  the  whole  property. 

According  to  the  English  authorities,  and  also 
the  decisions  in  some  states,  a  partition  by  agreement 
must,  to  be  valid  under  the  Statute  of  Frauds,  be  in 
writing.-^  In  perhaps  a  majority  of  the  states,  however, 
a  parol  partition  is  upheld  when  followed  by  possession 
by  the  various  tenants  of  the  portions  allotted  to  them, 
— a  view  which  is  based  on  different  grounds  by 
different  courts.  Thus  it  is  stated  that  such  a  partition 
is  valid  in  the  case  of  a  tenancy  in  common  because  it 


R.  A.  467,  13  Am.  St.  Rep.  1G9, 
22  Pac.  261;  McCormick  v.  Marcy, 
165  Cal.  386,  132  Pac.  449;  Rob- 
inson V.  Roberts,  31  Conn.  145; 
Kagle  Brewing  Co.  v.  Netzel,  159 
111.  App.  375,  (recovery  by  lessee 
of  co-owner);  King  v.  Bullock,  9 
Dana  (Ky.)  41;  Sharon  v.  David- 
son, 4  Nev.  416;  Bergere  v.  Chaves, 
14  N.  M.  352,  51  L.  R.  A.  (N.  S.) 
50,  93  Pac.  762;  Taylor  v.  Meadows. 
169  N.  C.  124,  85  S.  E.  1;  Brady  v. 
Kreuger,  8  S.  D.  464,  59  Am.  St. 
Rep.  771,  66  N.  W.  1083;  Sowers 
V.  Peterson,  59  Tex.  216;  Nona 
Mills  Co.  V.  .lackson,  —  Tex.  Civ. 
App.  — ,  159  S.  W.  932;  Robinson 
V.  Sberwin.  36  Vt.  69;  Allen  v. 
Higgins,  9  Wash.  446,  43  Am.  St. 
Rep.  847,  37  Pac.  671.  So  in  the 
case  of  a  tenancy  by  entireties. 
Frost  v.  Frost,  200  Mo.  474,  98 
S    W.   527. 


28.  King  v.  Hyatt,  51  Kan.  504, 
37  Am.  St.  Rep.  304,  32  Pac.  1105; 
Dewey  v.  Brown,  2  Pick.  (Mass.) 
387;  Butrick  v.  Tilton,  141  Mass. 
93,  6  N.  E.  563;  Gray  v.  Givens, 
26  Mo.  291;  Baber  v.  Henderson, 
156  Mo.  566,  79  Am.  St.  Rep.  540. 
57  S.  W.  719;  Johnson  v.  Hardy, 
43  Neb.  368,  47  Am.  St.  Rep.  765, 
61  N.  W.  624;  Jackson  v.  Van 
Bergen,  1  Johns.  Cas.  (N.  Y.) 
101;  Mobley  v.  Bruner,  59  Pa.  St. 
483,  98  Am.  Dec.  360;  Marshall 
V.  Palmer,  91  Va.  344,  50  Am.  St. 
Rep.  838,  21  S.  E.  672.  See  edito- 
rial note  11  Columbia  Law  Rev. 
at  p.  579. 

29.  Browne,  Statute  of  Frauds, 
§  68;  Johnson  v.  Wilson,  Willes, 
248;  Porter  v.  Hill,  9  Mass.  34, 
6  Am.  Dec.  22;  Woodhull  v.  Long- 
street,  18  N.  J.  Law,  414;  Duncan 
V.    Sylvester,    16    Me.    390;    Ballou 
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involves  merely  a  severance  of  tlie  possession  between 
the  various  owners,  and  not  a  transfer  of  title,  ns  this 
is  already  severed. '^^^  Sometimes  it  is  stated  that  a 
partition  will  be  presumed  from  the  exclusive  possession 
by  one  tenant  of  a  part  of  the  premises  for  a  con- 
siderable length  of  time.^^  Occasionally,  the  state 
^Jtatute  of  Frauds,  applying  in  terms  only  to  a  sale  of 
lands,  was  held  not  to  include  a  partition.^^  j^j^^ 
sometimes  the  theory  appears  to  be  that  one  taking  irnrt 
in  such  a  parol  partition  is  estopped  to  deny  its  validity 
as  against  one  who  has  received  his  share  and  erected 
hf  provements  thereon.^^    A  parol  partition,  followed  by 


V.  ,  lale,  47  N.  H.  347;  Dow  v. 
Jewell,  18  N.  H.  340;  Williamson 
V.  Wayland  Oil  &  Gas  Co.,  79  W. 
Va.  754,  92  S.  E.  424. 

30.  Shepard  v.  Rinks,  78  111. 
188;  Hauk  v.  McComas.  98  Ind. 
460;  City  of  Natchez  v.  Vander- 
vvelde,  31  Miss.  706;  Jackson  v. 
Bradt,  2  Caines  (N.  Y.)  169;  Wood 
V.  Fleet,  36  N.  Y.  501,  93  Am.  Dec, 
528;  McKnight  v.  Bell,  135  Pa. 
358,  19  Atl.  1036;  Byers  v.  Byers. 
183  Pa.  509,  39  L.  R.  A.  537,  63 
Am.  St.  Rep.  765,  38  Atl.  1037; 
Bijzzell  V.  Gallagher,  28  Wis.  678. 

31.  Lavalle  v.  Strobel,  89  111. 
370;  Markoe  v.  Wakeman,  107  lU. 
251;  Russell's  Heirs  v.  Marks' 
Heirs,  3  Mete.  (Ky.)  37.  And  see 
Gregg  V.  Blackmore,  10  Watts 
(Pa.)    192. 

Possession  for  the  statutory 
period  of  limitation  may  no  doubt 
have  this  effect.  See  Blanton  v. 
Howard,  148  Ky.  547,  146  S.  W. 
1089;  Carr  v.  Monzon,  86  S.  C. 
461,  68  S.  E.  661;  Rhea  v.  Craig, 
141  N.  C.  602,  54  S.  E.  408;  Oliver 
V.  Williams,  163  Ala.  376,  50  So. 
937;  John  v.  Sabattis,  69  Me.  473; 


Williamson  v.  Wayland  Oil  &  Gas 
Co.,  79  W.  Va.  754,  92  S.  E.   424. 

32.  Meacham  v.  Meacham,  91 
Tenn.  532,  19  S.  W.  757;  Moore  v. 
Kerr,  46  Ind.  470. 

In  Texas,  the  decisions  are  based 
on  the  ground  that  the  statute 
applies  only  to  a  sale  of  land,  and 
not  to  the  sale  of  an  "interest" 
in  land,  therein  differing  from  the 
English  statute.  Stuart  v.  Baker, 
17  Tex.  419;  Aycock  v.  Kimbrough, 
71  Tex.  330,  10  Am.  St.  Rep.  745, 
12   S.  W.   71. 

33.  Piatt  v.  Hubbell,  5  Ohio, 
243;  Brown  v.  Wheeler,  17  Conn. 
345,  44  Am.  Dec.  550;  Bruce  v. 
Osgood,  113  Ind.  360;  Swift  v. 
Swift,  121  Ark.  197,  180  S.  W. 
742.  See  Pipes  v.  Buckner,  51 
Miss.   848. 

Occasionally  the  fact  that  the 
parties  to  the  oral  partition  ac- 
quiesced therein  during  their  life 
has  been  regarded  as  precluding 
their  heirs  or  devisees  from  ques- 
tioning its  validity.  Hunt  v.  Har- 
din, 172  Ky.  558.  189  S.  W.  713; 
Collier  v.  Halifax  Paper  Corp.  172 
N.  C.  74,  89  S.  E.  1006. 
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the  taking  of  possession  of  their  allotted  parts  by  the 
various  cotenants,  has  been  upheld  in  courts  exercising 
oqnitable  powers  on  the  ground  that  the  partition  is  in 
effect  an  agreement  for  the  mutual  transfer  of  the 
various  interests,  and  that  the  taking  of  possession 
constitutes  such  part  performance  as  takes  the  case  out 
the  statute,  and  authorizes  a  decree  for  specific  per- 
formance.^* 

Apart  from  those  cases  in  which  the  parol  partition 
can  be  made  effective  on  equitable  principles  by  an  ap- 
plication of  the  doctrine  of  part  performance,  and  hav- 
ing in  view  the  generally  existent  requirement,  either 
by  force  of  the  Statute  of  Frauds  or  other  state  statute, 
that  an  interest  in  land  shall  be  transferred  only  by 
writing,  it  is  somewhat  difficult  to  understand  how 
an  oral  partition  can  be  regarded  as  effective.  A 
cotenant  has  only  an  undivided  interest  in  any  part 
of  the  land,  and  his  acquisition  of  the  other  un- 
divided interest  or  interests  in  a  part  of  the  land  seems 
necessarily  to  involve  a  transfer  of  an  interest  in  land. 
This  was  recognized  at  common  law,  in  the  case  of 
tenancy  in  common,  in  the  requirement  of  livery  of 
seisin  for  the  purpose  of  effectuating  partition, ^^  and 
in  the  case  of  joint  tenancy,  in  the  requirement  of  a 
deed  of  release  for  that  purpose.^^  Partition  between 
coparceners  could,  it  is  true,  be  effected  at  common  law 
by  parol,  without  livery,  but  this  appears  to  have  been 
due  to  the  disposition  of  the  courts  to  favor  partition 

34.     Ellis  V.   Campbell,   84   Avk.  AVilliams,  1G3  Ala.  376,  50  So.  937; 

584,  106  S.  W.  939;  Duffy  v.  Duffy,  Betts    v.    Ward,    196    Ala.    248,    72 

243  111.  476,  90  N.  E.  697;  Ater  v.  So.  110,  Hazen  v.  Barnett,  50  Mo. 

Smith,   245   111.  57,  91   N.   E.   776;  507;       Nave     v.     Smith,     95     Mo. 

Sires    v.    Melvin,    135    Iowa,    460,  596,  6  Am.   St.  Rep.  79,  87  S.  W. 

113  N.  W.  106;    Ebert  v.  Wood,  1  796. 

Binn.   (Pa.)    218,  2  Am.  Dec.  436;  35.     See  Co.  Lift.  169a;    Doctou 

Goodhue  V.  Barnwell,  Rice,  Eq.  (S.  v.    Priest    Cro.    Eliz.    95;    AUnatt, 

C.)    236;    Mims  v.   Hair,   80   S.   C.  Partition,  172,  129. 
460,  61  S.  E.  968;    Buzzell  v.  Gal-  36.     Co.  Litt.  169a,  187a;     Eden 

agher,  28  Wis.  678.     See  Oliver  v.  v.  Harris,  Dyer,  350b. 
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between  such  persons,   as  having  acquired   their  undi- 
vided interests  by  act  of  the  law." 

The  doctrine  of  representation,  by  force  of  which 
a  compulsory  partition  is  made  binding  upon  persons 
not  ascertained,  though  not  parties  to  the  proceeding,'''^ 
has  in  one  case  been  extended  to  a  partition  voluntarily 
made  between  life  tenants,  so  as  to  bind  their  heirs,  the 
remaindermen  named.^^  The  decision  was  to  a  great 
extent  based  on  the  analogy,  or  asserted  analogy,  of  a 
voluntary  partition  between  coparceners  seised  in  fee 
tail,  which  was  always,  if  equal  when  made,  regarded  as 
binding  on  the  issue  in  tail.'*<^ 


Effect  on  title.     The  rule  at  common  law  was 

that  a  voluntary  partition  between  coparceners  did  not 
break  the  line  of  descent.^^^  ''For  instance,  if  A  and 
B  are  coparceners,  and  they  agree  on  partition  and  re- 
lease to  each  other;  and  the  farm  A  is  allotted  to  A 
for  her  share,  and  the  farm  B  to  B  for  her  share, 
them,  supposing  them  to  be  seised  by  descent  ex  parte 
materna,  the  farm  A  will  be  descendible  from  A  as 
seised  ex  parte  materna,  without  distinguishing  the 
part  received  by  the  deceased  upon  the  partition  from 
the  part  to  which  the  deceased  was  entitled  before 
partition."^!  This  rule  was  extended  in  an  English 
case,^^2  ^Q  ^i-^g  eneai  that  if  one  coparcener  transferred 
his  interest  to  a  third  person,  and  a  partition  was 
effected  by  conveyances  between  such  third  person  and 
the  other  coparcener,  this  did  not  involve  a  break  in  the 

37.  Litt.  §  250;  Allnatt,  Par-  40a.  Comyn's  Dig.  Parcener 
tition,  123.  (C15),    citing    Tlietford    v.    Thet- 

38.  Post  §  204,  notes  16,  17.  ford,  Savile  131a;   Co.  Litt.  173a; 

39.  Acord  v.  Beaty,  244  Mo.  126,  Allnatt,   Partition,   144. 

41   L.    R.   A.    (N.    S.)    400,   148    S.  41.     2  Preston,  Abstracts.  71. 

W.    901;    see   26    Harv.   Law   Rev.  42.     Doe  d.  Crosthwaite  v.  Dix- 

^t  P-  275.  on,  5  Ad.  &  El.  834.     It  is  there 

40.  Litt.  §  255;  Co.  Litt.  166a,  ssaid,  per  Denman,  C.  J.,  that  "the 
173b;  Thomas  v.  Gyles,  2  Vern.  effect  of  (the  partition  deed)  was 
232.  only  that  the  parcener  had  by  it 
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line  of  descent  through  the  latter.  It  was  moreover, 
established  in  England  that  conveyances  made  solely  for 
the  purpose  of  partition  did  not  effect  such  a  change 
in  the  seisin  or  interest  of  a  cotenant  as  to  involve  the 
revocation  of  a  devise  previously  made  hy  him,  of  his 
interest  in  the  land  partitioned.^^  These  rulings,  to- 
gether with  the  occasional  statement  that  a  proceeding 
by  writ  of  partition  concerns  the  possession  only/^ 
apparently  constitute  the  basis  from  which  the  courts 
in  this  country  have  evolved  the  broad  doctrine  that 
a  partition  deed  conveys  or  creates  no  title,  but  merely 
severs  the  unity  of  possession.'*^  How  it  can  be  said 
that,  when  a  tenant  in  common,  who  has  as  such  a 
fractional  interest  only  in  any  and  every  part  of  the 
whole  tract,  acquires  by  deed  the  remaining  fractional 
interest  in  a  particular  part,  the  deed  conveys  no 
title,  is  somewhat  difficult  to  comprehend.  Before  the 
partition  he  could  have  conveyed  to  another  merely 
an  undivided  interest  in  a  particular  portion  of  the 
land,  and  if  by  reason  of  the  partition  he  is  enabled  to 
convey  that  portion  in  severalty,  it  must  be  because  by 
the  partition  he  acquired  that  which  he  did  not  pre- 
viously have.'*^^  The  doctrine  referred  to  has,  however, 

a  divided  moiety  in  severalty  dis-  1041;  Jelly  v.  Lamar,  242  Mo.  44, 
charged  from  any  right  in  the  145  S.  W.  799;  Dawson  v.  Law- 
alienee,  instead  of  an  undivided  .^nce,  13  Ohio  543,  42  Am.  Dec. 
moiety  in  common;  but  he  had  the  210;  Youngs  v.  Heffner,  36  Ohio 
same  estate  as  before."  St.  232;  Goundie  v.  Northhampton 

43.  Luther  v.  Kidby,  3  P.  Wms.  Water  Co.,  7  Pa.  233;  Chace  v. 
169   note  8  Vin.  Abr.   148  pi.  30;  Gregg,  88  Tex.  553,  32  S.  W.  520: 

Risley   v.    Baltinglass,    T.    Raym.  Shaffer  v.  Shaffer,  69  W.  Va.  163, 

240;    Atty.   Gen.   v.   Vigor,   8   Ves.  71  S.  E.  111. 

Jr.    256.  See    Duffel    v.    Burton,    4  45a.     In  Buxton  v.  Uxbridge,  10 

Harr    (Del.)    290.  Mete.    (Mass.)    87,   a  case   of  vol 

44.  Haward  v.  Sussex,  Dyer  untary  partition  between  a  tenant 
79b;    Allnatt,   Partition,  123.  in  fee  simple  and  one  in  fee  tail. 

45.  Wade  V.  Deray,  50  Cal.  376;  it  was  held  that  the  portion  ac- 
Casstevens  v.  Casstevens,  227  IlL  quired  by  the  former  upon  the 
547,  81  N.  E.  709;  Dodd  v.  Shan-  partition  deed  was  merely  that 
ton,    45    Ind.    App.   377,    90   N.    E.  of   a    life    tenant,    that    being    all 
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been   frequently   stated,   and    has    been    applied    in    the 
followino^  connections. 

It  has  been  decided  in  a  number  of  cases  that  if, 
a  married  woman  being  a  cotenant,  a  conveyance  is 
made,  for  the  purpose  of  partition,  to  her  and  her 
husband,  or  to  the  husband  alone,  this  does  not  vest 
any  interest  in  the  husbjwid,  but  the  married  woman  has 
the  same  estate  in  severalty  in  the  part  allotted  to  hoi- 
that  she  previously  had  in  an  undivided  interest  in 
the  whole,^^  except  perhaps  as  against  a  bona  fide 
purchaser  for  value  from  the  husband.^'^  Likewise,  it 
has  been  recognized  that  a  conveyance  for  the  purpose 
of  partition  does  not  change  the  course  of  descent."*® 
And  a  statute  prohibiting  a  widow  who  remarries  from 
alienating  land  inherited  from  the  first  husband  has 
been  held  not  to  affect  her  right  to  join  in  a  voluntary 


that  a  tenant  in  fee  tail  could  con- 
vey. See  also  Eggner  v.  Hove- 
kamp,  134  Ky.  224,  119  S.  W.  818; 
Re  Coates  Street,  2  Ashm.  (Pa.) 
12,  stated  post,  note  52. 

46.  Whitsett  v.  Wamack.  159 
Mo.  14,  81  Am.  St.  Rep.  339,  59 
S.  W.  961;  Starr  v.  Bartz,  219  Mo. 
47,  117  S.  W.  1125;  Powell  v.  Pow- 
ell, 267  Mo.  117,  183  S.  W.  625; 
Harrison  v.  Ray,  108  N.  C.  215,  11 
L.  R.  A.  722,  23  Am.  St.  Rep.  57, 
12  S.  E.  993;  Sprinkle  v.  Spain- 
hour,  149  N.  C.  223,  62  S.  E.  910; 
Trimble  v.  Reis,  37  Pa.  448;  Stof- 
fal  V.  Jarvis,  235  Pa.  50,  83  Atl. 
609;  Cottrell  v.  Griffiths,  108  Tenn. 
191,  57  L.  R.  A.  332,  91  Am.  St. 
Rep.  748,  65  S.  W.  397;  Yancey 
V.  Radford,  86  Va.  638,  10  S.  E. 
972. 

So  if  the  husband  is  the  coten- 
ant and   the   conveyance   is   made 
to    the    wife.      Goundie  v.    North- 
ampton   Water    Co.,    7    Pa.    238; 
R.  P.— 45. 


Harrison  v.  Ray,  108  N.  C.  215, 
11  L.  R.  A.  722,  12  S.  E.  993;  but 
Sharpe  v.  Davis,  76  Ind.  17  appears 
to  be  contra. 

So  if  husband  and  wife  are 
both  cotenants,  under  a  convey- 
ance to  them  of  a  part  set  off  to 
them  both,  they  take  as  tenants 
in  common  and  not  as  tenants  by 
the  entireties.  Harrison  v.  Mc- 
Reynolds,  183  Mo.  533,  82  S.  W. 
120. 

47.  Weeks  v.  Haas,  3  Watts  & 
S.  (Pa.)  520,  39  Am.  Dec.  39 
Farmers  &  M.  Nat.  Bank  v.  Wal 
lace,  45  Ohio  St.  152,  12  N.  E.  439 
But  Dooley  v.  Barnes,  86  Va.  644 
10  S.  E.  974,  appears  to  be  contra 
Snyder  v.  Grandstaff,  96  Va.  473 
31  S.  E.  647,  does  not  appear  ful 
ly  to  accord  with  this  latter  case 

48.  Conkling  v.  Brown,  8  Abb 
Prae.  N.  S.  348,  57  Barb.  (N.  Y.) 
265;  Carter  v.  Day,  59  Ohio  St 
96,  51  N.  E.  967;  Dooley  v.  Baynes 
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partition.^*  The  rights  of  the  wife  of  a  cotenant  as 
regards  dower,  even  though  she  does  not  join  in  the 
partition  deed,  have  been  regarded  as  being  ipso  facto 
transferred  from  the  undivided  interest  in  the  whole 
to  the  part  allotted  to  the  husband  in  severalty.^" 
And  it  was  held  that  where  a  cotenant  undertook  to 
convey  the  entire  interest  in  a  portion  of  the  land,  and 
subsequently  received  such  portion  upon  partition,  he 
did  not  thereby  acquire  a  new  interest  or  title  which 
he  could  assert  as  against  his  grantee.^ ^  Likewise,  it 
has  been  held  that  upon  a  partition  between  joint 
devisees,  each  holds  the  part  acquired  by  him  subject 
to  the  limitations  in  the  will.^^ 

It  is  on  the  same  theory,  that  a  partition  deed 
creates  no  estate,  that  it  has  been  occasionally  decided 
that  the  grantor  in  such  a  deed,  although  he  enters 
into  an  express  covenant  of  warranty,  is  not  estop- 
ped to  assert,  as  against  the  grantee  therein,  a 
paramount  title   subsequently  acquired  by  him.^^     But^ 

86  Va.  644,  10  S.  E.  974;  Lucas  v.  Mosher,  32  Me.  412. 

Rhodes,  48  Ind.  App.  211,  94  N.  E.  51.     Wade  v.  Deray,  50  Cal.  376. 

934.  But   that  this  is  the  case  only  52.     Chace    v.    Gregg,    88    Tex. 

to  the  extent  that  the  part  allot-  553,  32  S.  W.  520. 

ted   to   him  equals  his   share,   see  But    it    has    been    decided    that 

Freeman  v.  Allen,  17  Ohio  St.  527.  when  the  partition  deed  was  made 

49     Mickels     v.     Ellsesser,     149  to  the  cotenant  in  terms  lor  life 

Ind.  415,  49  N.  E.  373.  with    remainder    to    her    children, 

50.     Potter  v.  Wheeler,  13  Mass.  she    took,   not    the    estate    in    fee 

506;    Napper  v.   Mutual  Life   Ins.  simple,  which  she  previously  had 

Co.,  21  Ky.  L.  Rep.  791,  53  S.  W.  in    an    undivided    share,    but    an 

28;    Lloyd    v.    Conover,    25    N.   J.  estate   for  life   merely.  Eggner  v. 

L.   47    (dictum).     If  the  portions  Hovekamp,  134  Ky.  224,  119  S.  W. 

allotted  in  severalty  to  the  various  818.   And  in  Re  Coates   Street,  2 

owners   are  not  in   proportion   to  Ashon   (Pa.)   12,  the  deed  of  par- 

their  undivided  interests,  as  when  tition  was  construed   as  intended 

the  equalization  is  effected  by  an  to   vest  an   absolute   interest  free 

av/ard  of  owelty,  the  dower  claim  from  the  executory  limitations  of 

of  the  widow  of  a  co-owner  who  the  will.     Compare  Pitzer  v.  Mor- 

receives  the  lesser  proportional  rison,  272  111.  291,  111  N.  E.  1017. 
share  is  not,  it  has  been  held,  re-  53.     Chace  v.  Gregg,  88  Tex.  552. 

stricted  to  dower  in  the  land  set  32    S.   W.   520;    Townsen*^   v.   Out 

apart  to  her  husband.     Mosher  y.  ten,  95  Va.  536,  28  S.  E.  958. 
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in  other  cases  the  view  has  apparently  been  adopted 
that,  witliout  reference  to  whether  anything  i)asses  by 
the  deed,  the  covenant  of  title,  express  or  implied, 
estops  the  covenantor  from  asserting  a  paramount  title, 
subsequently  acquired."^^ 

Effect  on  lien.     In  several  cases  it  has  been 


decided,  by  way  of  application  of  the  doctrine  above 
referred  to,  that  upon  the  making  of  a  voluntary  parti- 
tion, provided  it  is  fair  and  reasonable,  one  who  has  a 
mortgage, ^^  or  other  lien,'**'  upon  an  undivided  interest 
acquires,  in  lieu  thereof,  without  reference  to  his  will 
in  the  matter,  a  mortgage  on  the  portion  acquired  in 
severalty  by  the  mortgagor.  In  England  a  mortgage 
does  not  appears  to  be  regarded  as  thus  following  the 
partition, ^^  and  in  Massachusetts  a  like  position  is 
suggested  by  the  emphasis  placed  by  the  court  upon 
the  joinder  of  the  mortgage  in  the  partition  deed  as 
conducing  to  such  a  change  in  the  subject  of  the  mort- 
gaged^ In  New  Jersey  the  court  refused  thus  to  trans- 
fer the  lien  of  a  judgment  against  a  cotenant,  and  inci- 
dentally stated  that  the  lien  of  a  mortgage  would  not, 

54.  Tewksbury  v.  Provizzo,  12  32  Md.  57;  Jackson  v.  Pierce,  10 
Cal.  20;  Venable  v.  Beauchamp,  Johns.  (N.  Y.)  415;  Long's  Appeal, 
3  Dana  (Ky.)  321,  28  Am.  Dec.  74.      77  Pa.  151;  Lawrence  v.  Korn,  184 

The    partition    deed,    if    it    pur-  Pa.  500,  39  Atl.  295;  Port  v.  Parfit, 

ports  to  convey  only  the  interest  4  Wash.  3G9. 

of    each    grantor    as    cotenant    at  56.    Manley  v.  Pettee,  38  111.  128; 

the  time  of  its  execution,  cannot  Wright   v.    Stice,    173    111.    571,    51 

operate     by     estoppel     upon     an  N.  E.  71;  Hall  v.  Morris,  13  Bush 

interest  subsequently  acquired  by  (Ky.)    322;    Harwood   v.   Kirby,   1 

him  by  descent  from  another  co-  Paige    N.    Y.    470;    Barrington    v. 

tenant.     Carson  v.  Carson,  122  N.  Clarke,   2    Pen.    &   W.    (Pa.)    124; 

C.  645,  30  S.  E.  4;   White  v.  Bro-  Longwell  v.  Bently,  23  Pa.  St.  162; 

caw,  14  Ohio  St.  339.  Robisson    v.    Miller,    158    Pa.    177, 

55.  Green    v.    Brown,    146    Ind.  27  Atl.  887. 

1,  44  N.  E.  805;   Williams  College  57.     Sinclair  v.  James   [1894]    3 

V.  Mallett,  12  Me.  398;   Randell  v.  Ch.  559. 

Mallett,  14  Me.  51;  Webb  v.  Rowe,  58.    Torrey  v.  Cook,  116  Mass. 

35  Mich.   58;    Thruston  v..  Minke,  163. 
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without  the  consent  of  the  mortgagee,  he  so  altered  or 
transferred.^^ 

The  jDrevailing  view,  as  to  the  transfer  in  such  case 
of  the  lien  or  mortgage  to  the  portion  allotted  in  sever- 
alty, in  place  of  the  undivided  interest  originally  sub- 
ject, might,  it  seems,  be  supported  on  the  theory  that  the 
right  of  partition,  in  connection  with  property  held 
in  cotenancy,  is  such  an  integral  characteristic  of  the 
holding  that  it  cannot  be  affected  by  the  creation  of 
an  incumbrance  on  a  cotenant's  undivided  interest. 

A  mortgage  by  a  cotenant  upon  an  undivided  share 
in  part  only  of  the  tract  is  not,  it  seems,  upon  partition, 
to  be  extended  to  land  outside  of  such  part,  merely  be- 
cause it  is  included  in  the  allotment  to  the  mortgagor, ^^^ 
But  it  has  apparently  been  decided  that  if  a  cotenant 
mortgages  his  undivided  share  in  the  whole,  and  then 
acquires  another  undivided  share,  upon  partition  the 
mortgage  extends  to  the  whole  part  allotted  to  him.^^'' 

Implication  of  warranty.     Whether,  in  case  of 


voluntary  partition  between  coparceners,  a  warranty 
was,  at  common  law,  to  be  implied,  as  in  the  case  of 
compulsory  partition,  the  modern  authorities  are  not 
agreed,^''°  The  older  authorities  appear  to  contain  no 
explicit  statement  on  the  subject.  On  the  assumption 
tLat  a  warranty  was  implied  at  common  law  in  such 
case,  it  has  occasionally  been  implied  in  this  country  on 
a    voluntary   partition    between    coparceners,    and    also 

59.     Emson  v.  Polhemus,  28  N.  S.  W.  889;   and  cases  cited  in  the 

J.  Eq.  439.  next    following    note.    In    Allnatt, 

59a.     Green  v.  Arnold,   11  R.  I.  Partition  156;  1  Preston,  Abstracts, 

364,   23  Am.   Rep.   466;    Martin   v.  ?,03,     it    is     broadly     stated     tha' 

Kennedy,  83  Ky.  335.  every  partition  between  coparcen- 

59b.     Randell  v.  Mallett,  14  Me.  ers  implies  a  warranty.     That  it 

51.  was  not  implied  at  <:ommon  law, 

59c.     That   it  was   implied,   see  see  Rawle,  Covenants  for  Title,  §§ 

Venable    v.    Beauchamp,    3    Dana  227,    278;     Sawyers    v.     Cator,    8 

(Ky.)    321;    Jones   v.    Bigstaff,   95  Humph.   (Tenn.)  256,  47  Am.  Dec. 

Ky.  395,  44  Am.   St.  Rep.  245,  25  608. 
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between  tenants  in  common  who,  as  holding  by  descent, 
are  in  the  position  of  coparceners  at  connnon  hiw."" 
But  the  presence  of  an  express  warranty  will  exclude 
the  implication  of  a  warranty."^ 

No  implication  of  warranty  was  recognized  at 
common  law  in  the  case  of  a  voluntary  partition  between 
tenants  in  common  or  between  joint  tenants,  and  there 
are  several  decisions  in  this  country  in  which  the 
existence  of  an  implied  warranty  in  such  a  case  was 
denied/'-  Occasionally,  however,  it  has  been  asserted 
in  effect  that  the  reason  of  the  common  law  rule  lay  in 
the  fact  that  there  was  no  right  of  compulsory  partition 
as  between  tenants  in  common  and  joint  tenants,  and 
that  since  this  right  has  become  fully  established  by 
statute  or  otherwise,  and  a  warranty  is  implied  on  com- 
pulsory partition,  it  should  also  be  implied  when  the 
parties  do,  by  voluntary  act,  what  they  might  have 
been  compelled  by  law  to  do.*'^ 

§  204.  Compulsory  partition.  At  common  law  a 
coparcener  could  compel  a  partition  by  means  of  a  writ 
of  partition,  but  a  tenant  in  common  or  a  joint  tenant 
did  not  have  this  right  except  in  the  single  case  of  a 
tenancy  in  common  resulting  from  the  conveyance  by 

60.     Morris    v.    Harris,    9    Gill.  S.  W.  889. 
(Md.)    19;    Huntley    v.    Cline,    93  61.     Rogers    v.    Turley,    4    Bibb 

N.  C.   458;    Patterson  v.  Lanning,  (Ky.)     356;     Morris    v.    Harris,    3 

10  Watts    (Pa.)    135,  3G  Am.  Dec.  Gill     (Md.)    27;    James  v.   Adams, 

154;  Feather  v.  Strohecker,  3  Pen.  64  Tex.  193. 

&  W.   (Pa.)   505,  24  Am.  Dec.  342.  62.     Brown  v.  T'ushoff,   235  Mo. 

Contra,  Davidson  v.  Coon,  125  Ind.  449,    138    S.    W.    497,    Sawyers,    v 

497,  9  L.  R.  A.  584,  25  N.  E.  601  Cator,  8  Humph.    (Tenn.)    256,  47 

(dictum);     Beardsley    v.    Knight,  Am.   Dec.   608;    Weiser  v.  Weiser, 

10    Vt.     185,     33     Am.     Dec.     193  5   Watts    (Pa.)    280,   30   Am.   Dec. 

(semhle).      In    Kentucky    such    a  313;    Rountree  v.  Denson,  59  Wis. 

warranty  is  implied  in  favor  of  a  522,     18     N.     W.     518     (dictum); 

cotenant  by  force  of  a  local  statute,  Beardsley  v.   Knight,    10   Vt.    185, 

but  not  in  favor  of  an  alienee  of  33  Am.  Dec.  193. 
a  cotenant.     Jones  v.  Bigstaff,  95  63.     Picot  v.  Page,  26  Mo.  398; 

Ky.  395,  44  Am.  St.   Rep.  245,  25  James  v.  Adams,  64  Tex.  196. 
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a  parcener  of  his  interest  to  a  third  person,  the  copar- 
cener who  had  not  transferred  his  interest  having  the 
same  right  in  this  regard  as  before  the  transfer.^^  The 
right  to  a  writ  of  partition  was,  however,  extended  to 
joint  tenants  and  tenants  in  common  by  English  statutes, 
the  first  of  which  was  passed  about  the  middle  of  the  six- 
teenth century.*^ ^  In  the  time  of  Elizabeth,  if  not  earlier, 
the  court  of  chancery  began  to  take  jurisdiction  of  suits 
for  partition,*'*'  and  by  an  English  statute  passed  in  1833 
a  bill  in  equity  was  made  the  only  form  of  proceeding.*''' 
In  this  country,  the  jurisdiction  of  courts  of  equity  has 
always  been  recognized,  but  in  many  of  the  states  there 
are  statutory  provisions  giving  concurrent  jurisdiction 
to  common-law  courts,  or  to  the  courts  having  probate 
jurisdiction,  particularly  in  the  case  of  partition  of  land 
belonging  to  a  decedent's  estate.*'^ 

It  has  been  quite  frequently  declared  by  the  courts 
that  partition  is  a  matter  of  right,*'^  a  declaration  which 
has  been  perhaps  usually  coupled  with  the  statement 
that  it  is  no  reason  for  refusing  such  relief  that  it  is 

64.  Litt.  §§  247,  290,  318;  All-  69.  Willard  v.  Willard,  145  U. 
natt,  Partition,   55.  S.    116,    36    L.    Ed.    644;    Gates    v. 

65.  Litt.  §§  247,  290,  318;  Co.  Johnson,  109  Ala.  126,  19  So.  416; 
Litt,  169a,  187a;  2  Blackst.  Comm  Bradley  v.  Harkness,  26  Cal.  77; 
185,  189,  194.  Scovil  v.  Kennedy,  14  Conn.  349; 

66.  Co.  Litt.  169a,  Hargrave's  Hill  v.  Reno,  112  111.  154,  54  Am. 
note,  23;  2  Cruise,  Dig.  tit.  18,  c.  2.  Rep.  222;  Blakeslee  v.  Blakeslee, 
§  42  et  seq.;  1  Spence,  Equitable  265  111.  48,  106  N.  E.  470;  Land 
Jurisdiction,  651;  Freeman,  Coten-  v.  Smith,  44  La.  Ann.  931,  11  So. 
ancy,  §  423.  577;  Naah  v.  Simpson,  78  Me.  142, 

67.  St.  3  &  4  Wm.  IV.  c.  27,  3  Atl.  53;  Brendel  v.  Klopp,  69 
§  36.  Md.    1,    13    Atl.    589;     Tolson    v. 

68.  Freeman,  Cotenancy,  §  428;  Bryan,  130  Md.  338,  100  Atl.  366; 
2  Dembitz,  Land  Titles,  1168,  §  Oliver  v.  Lansing,  50  Neb.  828, 
155;  3  Pomeroy,  Eq.  Jur.  §  1378  70  N.  W.  369;  Smith  v.  Smith,  10 
et  seq.  For  a  summary  of  the  Paige  (N.  Y.)  470;  Holmes  v. 
statutes,  see  Freeman,  Cotenancy,  Holmes,  2  Joneft  Eq.  (N.  C.)  334; 
§  461a,  note;  2  Dembitz,  Laud  Williamson  Inv.  Co.  v.  William- 
Titles,  1170,  §  155.  son,  96  Wash.  529,  165  Pac.  385; 
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jiiipossihle  to  divide  the  property  without  injury  ac- 
cruing to  one  or  more  of  the  cotenants.'^ 
to  be  taken  with  some  qualification.  It  is  subject  to 
The  statement  that  partition  is  a  matter  of  right  is 
the  power  of  the  court,  under  the  modern  statutes,  to 
decree  a  sale  instead  of  a  partition  in  kind,^°"  and  it 
appears  that  the  right  is  not  so  absolute  that  a  cotenant 
cannot  preclude  himself,  by  agreement  with  his  coten- 
ants,  from  asserting  the  right.' ^  Such  an  agreement 
has  occasionally  been  said  to  be  operative  on  the  prin- 
ciple  of  estoppel,'- '=^   but  some  of  the   elements   of  cri 


Wisely  v.  Findley,  3  Rand.    (Va.) 
361,  15  Am.  Dec.  712. 

In  Arms  v.  Lyman,  5  Pick. 
(Mass.)  210,  the  statute  was  re- 
garded as  making  it  a  matter  of 
the  court's  discretion.  In  Danvers 
V.  Dorrity,  14  Abb.  Pr.  (N.  Y.) 
206,  the  court  said  that  the  right, 
of  partition  is  not  absolute,  but 
there  the  cotenants  were  partners. 

That  the  fact  that  the  land  is 
subject  to  an  easement  is  not  a 
reason  for  refusing  partition,  see 
Crocker  v.  Cotting,  170  Mass.  68, 
39  L.  R.  A.  215,  64  Am.  St.  Rep. 
278,  48  N.  E.  1023;  Thompson 
V.  De  Snyder,  14  N.  M.  403,  94 
Pac.  1014. 

70.  Turner  v.  Morgan,  8  Ves. 
Jr.,  143;  Baring  v.  Nash,  1  Ves.  & 
B.  555;  Gore  v.  Dickenson,  98  Ala. 
363,  39  Am.  St.  Rep.  67,  11  So.  743; 
Scovil  V.  Kennedy,  14  Conn.  349; 
Cooper  V.  Cedar  Rapids  Water  Co., 
42  Iowa,  398;  Hanson  v.  Willard, 
12  Me.  142,  28  Am.  Dec;  Brendel 
V.  Klopp,  69  Md.  1,  13  Atl.  589; 
Oliver  v.  Lansing,  50  Neb.  828, 
70  N.  W.  369;  Allard  v.  Carleton, 
64  N.  H.  24,  3  Atl.  313;  Smith  v. 
Smith,  10  Paige  (N.  Y.)  473;  Led- 
better  v.  Gash,  8  Ired.  L.  (N.  Car.) 
462;    Caldwell  v.  .Snyder,   178    Pa. 


420,  35  L.  R.  A.  198,  35  Atl.  996; 
Updike  V.  Adams,  22  R.  I.  432, 
48  Atl.  384;  Steedman  v.  Weeks, 
2  Strobh.  Eq.  (S.  C.)  145,  49  Am. 
Dec.    660. 

But  that  when  an  infant  applies 
for  partition,  it  will  be  refused  if 
it  appears  not  to  be  for  his  benefit, 
see  Ames  v.  Ames,  148  111.  321, 
36  N.  E.  110;  Miller  v.  Lanning, 
211  111.  620,  71  N.  E.  1115. 

70a.     Post,  this  section,  note  14. 

71.  Martin  v.  Martin,  170  III. 
639,  62  Am.  St.  Rep.  411,  48  N. 
E.  694;  Avery  v.  Payne,  12  W\c\\. 
540;  Eberts  v.  Fisher,  54  Mich. 
294,  20  N.  "W.  80;  Roberts  v.  Wal- 
lace, 100  Minn.  359,  111  N.  W^  289, 
117  Am.  St.  Rep.  701;  Yglesias  v. 
Dewey,  60  N.  J.  Eq.  C2,  47  Atl.  59. 
Mclnteer  v.  Gillespie,  31  Okla.  644, 
122  Pac.  184;  Coleman  v.  Coleman, 
19  Pa.  100,  57  Am.  Dec.  641; 
Brown  v.  Coddington,  72  Hun  (N. 
Y.)  147,  25  N.  Y.  Supp.  649; 
Buschman  v.  JMcDermott,  154  App. 
Div.  515,  139  N.  Y.  Supp.  314; 
Peck  V.  Cardwell,  2  Beav.  137; 
Springer  v.  Bradley,  (IMo.)  188 
S    W.   175. 

72-73.  Martin  v.  IVIartin,  170  111. 
639,  48  N.  E.  694,  62  Am.  St.  Rep. 
411;    Eberts    v.    Fisher,    54    Mich. 
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estoppel  are  ordinarily  lacking  ir  this  connection.  The 
refusal  of  partition  to  one  who  has  brought  suit  therefor 
in  violation  of  his  contract  appears  to  bear  a  close 
analogy  to  the  grant  of  specific  performance  of  a  con- 
tract. 

The  statement  that  partition  is  a  matter  of  right 
is  also  subject  to  an  exception  when  the  devise  or  con- 
veyance by  which  the  cotenancy  is  created  expressly  pro- 
hibits partition  during  a  period  named  or  until  a  certain 
event,  such  prohibition  being  regarded  as  effective  to 
prevent  an  involuntary  partition  in  violation  thereof.'^* 
In  New  York,  however,  such  a  prohibition  appears  to 
have  been  regarded  as  nugatory.'^^  And  it  seems  some- 
what anomalous  that  one  should  be  able,  by  the  insertion 
of  a  particular  provision  in  a  conveyance  or  devise 
executed  by  him,  to  restrict  the  right  of  his  grantees  or 
devisees  to  maintain  the  ordinary  legal  proceedings  in 
connection  with  the  property.^^ 

Property  held  in  tenancy  by  entireties,  and  like- 
wise community  property,  cannot  be  partitioned,  though, 
after  the  termination  of  the  marriage  relation  by  divorce, 

294,  20  N.  W.  80;  Mclnteer  v.  Gil-  tribution  be  made  by  the  executors 

lespie,  31  Okla.  644,  122  Pac.  184.  was   regarded   as   ground    for   the 

74.     Hill  V.  Jones,  65  Ala.  214;  refusal   of  a  decree  for  partition. 

Dee  V.  Dee,  212  m.  338,  72  N.  E.  But   see   Rawles'   Appeal,    119   Pa. 

429;    Kepley   v.    Overton,    74    lud.  100,    12    Atl.    809;    In   re   Carter's 

448;    Williamson  v.  Maynard,  162  Estate,  225  Pa.  355,  74  Atl.  240,  to 

Ky.  726,  173  S.  W.  122;    Peterson  the  contrary.     See  also  Chouteau 

V.   Damonde,  98   Neb.  370,   152   N.  v.  Paul,  3  Mo.  260. 
W.  786;  Hunt  v.  Wright,  47  N.  H.  75.     Oxley  v.  Lane,  35  N.  Y.  340; 

396,    93    Am.    Dec.    4  51;    Blake   v.  Lovett  v.  Gillender,  35  N.  Y.  617; 

Blake,  118  N.  C.  575,  24  S.  E.  424;  Greene  v.   Greene,   125  N.   Y.   505. 

Massey  V.  Davenport,  23  S.  C.  453;  21    Am.    St.    Rep.    743,    26    N.    E. 

Roberts  v.   Herron,   78   S.   C.    115,  739. 

58  S.  E.  968;   Greeney  v.  Greeney,  76.     Occasionally  it  is  provided 

155  Wis.  621,  145  N.  W.  201.  by  the  statute  that  partition  shaU 

In  Fischer  v.  Butz,  224  111.  379,  not  be   made   in  violation   of   the 

79  N.  E.  65;  McLaughlin  v.  Greene,  directions  of  the  will.  See  Brown 

198   Mass.   153,   93    N.   E.    1112;    a  v.  Brown,  43  Ind.  474;   Stewart  v, 

testamentary    direction    that    dis-  Jones,  219   Mo.   614,   118  S    W    1. 
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and  the  consequent  end  of  that  peculiar  form  of  tenancy, 
partition  may  usually  be  obtained." 

Who  may  demand  partition.    The  right  to  de- 


mand partition  dei)ends  to  such  an  extent  upon  the  con- 
struction and  effect  of  the  statute  of  the  particular 
state,  that  any  general  statements  in  regard  thereto 
are  not  unlikely  to  be  fallacious.  It  may  be  said, 
however,  that  one  cannot  ordinarily  demand  partition  if 
he  has  merely  an  undivided  interest  in  remainder  upon 
an  estate  for  life,'^^  in  the  absence  of  a  statute  to  a 
different  effect."^^  And  one  who  has  as  life  tenant  the 
sole  right  of  possession  cannot  usually  maintain  the 
proceeding  as  against  the  reversioners  or  remainder- 
men,'^^ even  though  he  himself  has  an  undivided  interest 


77.  Freeman,  Cotenancy,  §§  64, 
444,  445;  Kirkwood  v.  Domnau,  80 
Tex.  645,  26  Am.  St.  Rep.  770,  16 
S.  W.  428;  Russell  v.  Russell,  122 
Mo.   235,   43   Am.   St.   Rep.   581,  26 

•  S.  W.  677.    See  ante  §  194,  note  47. 

78.  Freeman,  Cotenancy,  §§  440, 
446;  3  Pomeroy,  Eq.  Jur.  §  1387, 
note;  Evans  v.  Bagshaw,  L.  R.  8 
Eq.  469,  5  Ch.  App.  340;  Hamby  v. 
Hamby,  165  Ala.  171,  138  Am.  St. 
Rep.  23,  51  So.  732;  Tower  v. 
Tower,  141  Ind.  223,  40  N.  E.  747; 
Sullivan  v.  Sullivan,  66  N.  Y.  37; 
Wood  V.  Sugg,  91  N.  C.  93,  49  Am. 
Rep.  639;  Eberle  v.  Gaier,  (Ohio) 
105  N.  E.  282;  Savage  v.  Savage, 
19  Ore.  112,  20  Am.  St.  Rep.  795; 
Cannon  v.  Lomax,  29  S.  C.  369, 
13  Am.  St.  Rep.  739;  Nichols  v. 
Nichols,  28  Vt.  230,  67  Am.  Dec. 
699;  Seibel  v.  Rapp,  85  Va.  28,  6 
S.  E.  478;  Merritt  v.  Hughes,  36 
W.  Va.  356,  15  S.  E.  56;  Morse  v. 
Stockman,  65  Wis.  36,  26  N.  W. 
176. 

79.  For    cases    applying    such 


statutes,  see  Scoville  v.  Hiiliard, 
48  111.  453;  Deadman  v.  Yantis, 
230  111.  343,  82  N.  E.  592;  Cook 
V.  Webb,  19  Minn.  170;  Hanson  v. 
Ingwaldson,  77  Minn.  533,  77  Am. 
St.  Rep.  692,  80  N.  W.  702;  Atkin- 
son V.  Brady,  114  Mo.  200,  35  Am. 
St.  Rep.  744,  21  S.  W.  480;  Smith 
V.  Gaines,  38  N.  J.  Eq.  65;  Blakely 
V.  Calder,  15  N.  Y.  623;  Oliver  v. 
Lansing,  50  Neb.  828;  McDonald 
V.  McDonald,  256  Pa.  304,  100  Atl. 
867. 

80.  Cobb  V.  Frink,  (Ala.)  75 
So.  939;  Stansbury  v.  Inglehart, 
9  Mackey  (D.  C.)  134;  Smith  v. 
Runnells,  97  Iowa,  55,  65  N.  W. 
102;  Love  v.  Blauw,  61  Kan.  496, 
78  Am.  St.  Rep.  334,  59  Pac.  1059; 
Eversole  v.  Combs,  130  Ky.  82, 
112  S.  W.  1132;  Metcalfe  v.  Miller, 
96  Mich.  459,  35  Am.  St.  Rep.  617, 
56  N.  W.  6;  Stockwell  v.  Stock- 
well,  262  Mo.  671,  172  S.  W.  23; 
Purdy  V.  Purdy,  18  N.  Y.  App. 
Div.  310,  46  N.  Y.  Supp.  215; 
Seiders   v.   Giles,    141    Pa.   St.    93, 
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in  reversion  or  remainder.^^ 

It  has  been  decided  that,  if  two  persons,  as  joint 
lessees,  have  undivided  interests  for  the  same  period, 
while  one  of  them  can  obtain  partition  as  against  the 
other,  he  cannot  obtain  it  as  against  the  reversioners, 
who  remain  unaffected  by  the  partition.^-  And  a  like 
view  has  been  asserted  as  regards  the  effect  upon 
remaindermen  of  a  partition  sought  by  one  of  two 
persons  who  were  cotenants  for  life.^^ 

In  asserting  the  inability  of  one  having  an  undi- 
vided interest  in  remainder  upon  a  life  estate  to  de- 
mand a  partition,  it  is  occasionally  said  that  one  who 
has  not  an  estate  in  possession  can  not  maintain  the 
proceeding,  for  the  reason  that  the  purpose  of  the 
proceeding  is  to  sever  the  possession.  This,  however, 
appears  to  be  questionable.  It  has  been  decided 
in  several  cases  that  the  existence  of  an  outstand- 
ing estate  for  years,  whether  this  is  by  reason  of 
a  lease  by  one  cotenant  to  the  other,  or  by  reason  of 
a  lease  to  a  stranger,  does  not  affect  the  right  to  de- 
mand  partition,^^    and   this    accords   with   the   common 

21  Atl.   514;    Holt  v.  Hamlin,  120  83.     Metcalfe  v.  Miller,  96  Mich. 

Tenn.  496,  111  S.  W.  241;  McCon-  459,  35  Am.  St.  Rep.  617,  56  N.  W. 

nell  V.  Bell,  121  Tenn.  413,  114  S.  16;  Judkins  v.  Judkins,  109  Mass. 

W.  203;   Easly  v.  Easly,  78  Wash.  181;    Piano  Mfg.  Co.  v.  Kindschi, 

505,  139  Pac.  200.  131  Wis.  590,  111  N.  W.  680;   and 

81.  Johnson  v.  Johnson,  7  see  Lawson  v.  Bonner,  88  Miss. 
Allen  (Mass.)  196,  83  Am.  Dec.  235,  117  Am.  St.  Rep.  738,  40  So. 
676;  Pabst  Brewing  Co.  v.  Melms,  488. 

105  Wis.  441,  76  Am.  St.  Rep.  921,  84.     Willard  v.  Willard,  145    U. 

81  N.  W.  882;    Metcalfe  v.  Miller,  S.  116,  36  L.  Ed.  644;  Woodworth 

96    Mich.    459,    35    Am.    St.    Rep  v.  Campbell,  5  Paige    (N.  Y.)    58; 

617,  56  N.  W.  16.     But  a  contrary  Hunt   v.    Hazleton,   5    N.    H.    216; 

view    appears    to    be    asserted    in  Watson  v.  Watson,   150   Mass.   84, 

Morgan   v.    Staley,    11    Ohio    389;  22   N.   E.   438;    Brendel  v.   Klopp, 

Treman  v.  Baker,  63  Tex.  641;  Ot-  69   Md.   1,   13   Atl.    589;    Oliver   v. 

ley    V.    McAlpine,    2    Gratt.    (Va.)  Lansing,  50  Neb.  828,  70  N.  W.  369; 

340.  Peterman    v.    Kingsley,    140    Wis. 

82.  Jameson  v.  Hayward,  106  666,  123  N.  W.  137:  Lucy  v.  Kelly, 
Cal.  682,  46  Am.  St.  Rep.  268,  39  117  Va.  318,  84  S.  E.  661;  see 
Pac.  1078.  Henderson      v.      Henderson,      136 
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law  authorities.^^  The  purpose  of  the  proceeding  at 
common  law  appears  to  have  been  to  obtain  a  division 
of  the  freehold,  that  is,  of  the  seisin,  for  which  reason 
an  estate  less  than  freehold  was  entirely  disregarded, 
and  the  above  decisions  would  suggest  that  such  is 
still  the  purpose  of  the  proceeding,  rather  than  the 
severance  of  the  possession. 

One  who  has  an  estate  for  life,^*^  or  in  fee  simple,*^ 
in  possession,  in  an  undivided  share,  can  ordinarily 
maintain  the  proceeding  as  against  all  the  others  in- 
terested in  the  property,  including  remaindermen  as  well 
as  life  tenants. 


Iowa,  564,  114  N.  W.  178  (lease 
for  life).  Contra,  Cannon  v.  Lo- 
max,  29  S.  C.  369,  1  L.  R.  A.  637, 
13  Am.  St.  Rep.  739,  7  S.  E.  529. 
A  so-called  lease  of  coal  in  place, 
with  the  right  to  mine  even  to 
exhaustion,  with  a  condition  of 
forfeiture  on  nonpayment  of  royal- 
ty, was  held  not  to  be  within  the 
principle  of  the  above  cases,  and 
partition  of  the  land  was  refused. 
McMulIen  v.  Blacker,  64  W.  Va. 
88,  131  Am.  St.  Rep.  894,  60  S.  E. 
1093.  Such  a  "lease"  is  in  effect 
a  conveyance  in  fee  simple. 

85.  Co.  Litt.  46a,  167a;  Com. 
Dig.  Parcener,  C.  6;  Pitzh.  Nat. 
Brev.   62D. 

86.  Gayle  v.  Johnson,  80  Ala. 
388,  McQueen  v.  Turner,  91  Ala. 
273,  8  So.  863;  Shaw  V.  Beers,  SI 
Ind.  528;  Eversole  v.  Combs,  130 
Ky.  82,  112  S.  W.  1132;  Reinder.s 
V.  Koppelman,  68  Mo.  482;  Bre- 
voort  V.  Brevoort,  70  N.  Y.  136; 
Black  V.  Washington,  65  Barb. 
(N.  Y.)  176;  Holmes  v.  Fulton. 
193  Pa.  270,  44  Atl.  426;  Pale- 
thorpe  V.  Palethorpe,  194  Pa.  408, 
45  Atl.  322;   Carneal  v.  Lynch,  91 


Va.  114,  50  Am.  St.  Rep.  819,  20 
S.  E.  959;  Field  v.  Leiter,  16  Wyo. 
1,  125  Am.  St.  Rep.  997,  90  Pac. 
378,  92  Pac.  652;  Gaskell  v.  Gas- 
kell,  6  Sim.  G43. 

So  where  plaintiff  had  a  life 
estate  in  one  undivided  share  and 
a  fee  simple  in  the  other  share. 
Fitts  V.  Craddock,  144  Ala.  437, 
113  Am.  St.  Rep.  53,  39  So.  506; 
Lucy  V.  Kelly,  117  Va.  318,  84  S. 
E.  661. 

But  that  a  life  tenant  in  an  un- 
divided share  and  the  owner  of 
the  fee  simple  in  the  whole  prop- 
erty subject  to  such  life  tenancy 
are  not  joint  owners  within  the 
meaning  of  the  partition  statute, 
see  Van  Meter  v.  Van  Meter,  160 
Ky.   163,   109   S.  W.   592. 

87.  Hill  V.  Reno,  112  111.  154; 
Betz  V.  Farling,  274  111.  107,  113 
N.  E.  40;  Swain  v.  Hardin,  64  Ind. 
85;  Johnson  v.  Brown,  74  Kan. 
346,  86  Pac.  503;  Ackley  v.  Dygert. 
33  Barb.  (N.  Y.)  176;  Tolson  v. 
Bryan,  130  Md.  338,  100  Atl.  366; 
Allen  V.  Libbey,  140  Mass.  82,  2 
N.  E.  791;  Biddle  v.  Biddle,  117 
Mich.  28,  75  N.  W.  91. 
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One  who  has  no  vested  estate  in  the  land,  but 
merely  the  possibility  of  an  estate,  such  as  a  contingent 
remainder  or  an  executory  interest,  cannot  demand 
partition.^^ 

One  who  has  the  ownership  in  severalty  of  a  dis- 
tinct part  of  the  land,  as  the  grantee  of  timber  thereon, 
is  obviously  not  a  cotenant  so  as  to  be  entitled  to  par- 
tition.^^ And  likewise,  one  who  has  merely  a  right  of 
profit  in  the  land,^*'  as,  for  instance,  a  right  to  extract 
oil  from  the  land,^^  is  not  entitled  to  partition,  except 
perhaps  as,  claiming  under  a  grant  from  one  cotenant 
of  the  land,  he  may  be  entitled  to  do  so  in  right  of  the 
latter,  in  order  to  make  the  grant  effective.^^ 

Trust   property.     It   has   been   asserted,   in    a 

number  of  cases,  that  one  who  has  merely  an  equitable 
interest  in  an  undivided  share  of  certain  land  is  en- 
titled to  demand  partition,^^  but  whether  he  can  do  so 
properly  depends  on  the  character  of  the  interest.  In 
most  of  the  cases  referred  to,  the  equitable  interest 
of  the  plaintiff  was  such  as  to  entitle  him  to  demand  a 

But    that    those    interested    as  91.     Watford   Oil   &   Gas   Co.   v. 

remainder   men   in   the   other   un-  Shipman,  233  111.  9,  84  N.  E.  631; 

divided    interest   are    not    affected  Gulf  Refining  Co.  of  Louisiana  v. 

see    Lawson   v.    Bonner,    88    Miss.  Hayne,  138  La.  555,  70  So.  509. 

235,  40  So.  488,  117  Am.  St.  Rep.  92.     See    Charleston    etc.    R.    v. 

738.      This    question    is    expressly  Leech,  33  S.  C.  175,  11  S.  E.  631; 

left    open    in    Johnson   v.    Brown,  editorial  note  29  Harv.  Law  Rev. 

74  Kan.  346,  86  Pac.  503.  at  p.  788. 

88.  Cummings  v.  Lohr,  246  111.  93.  Royston  v.  Miller,  76  Fed. 
577,  92  N.  E.  970;  Heiminger  v.  50;  Maupin  v.  Gains,  125  Ark.  181, 
Meissmer,  261  111.  105,  103  N.  E.  188  S.  W.  552;  BisseU  v.  Pierce, 
565;  Hart  v.  Lake,  273  111.  60,  184  111.  60,  56  N.  E.  374;  Chandler 
112   N.   E.   286,    (right   of  entry).  v.    Chandler,   —   Miss.   — ,   71    So. 

89.  Shepard  V.  Mt.  Vernon  Lum-  811;  Welch  v.  Anderson,  1  Nev. 
ber  Co.,  192  Ala.  322,  68  So.  880;  348;  Herbert  v.  Smith,  6  Lans. 
Martin  v.  Clark,  76  W.  Va.  115,  85  (N.  Y.)  493;  Byers  v.  Wackman, 
S.  E.  62;  see  in  7?e  Young's  Estate,  IG  Ohio  St.  440;  Hayes'  Appeal, 
259  Pa.  206,  102  Atl.  506.  123  Pa.  110,  16  Atl.  600;     Meurer 

90.  Bowers  v.  Cole,  129  Minn.  v.  Stakes,  246  Pa.  393,  92  Atl. 
276,  152  N.  W.  534.  5C6;      Burks    v.    Burks,    7    Baxt. 
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conveyance  of  the  legal  title,  so  that  lie  was,  in  the 
view  of  a  court  of  equity,  in  effect,  the  holder  of  such 
a  title.  And  so  it  has  occasionally  been  decided  that 
one  can,  in  the  same  proceeding,  ask  for  specific  ])er- 
formance  of  a  contract  to  convey  to  him,  and  also 
partition.^^  ''But  one  of  several  cestuis  que  trust,  -or 
a  cestui  que  trust  as  to  an  undivided  share  in  land, 
without  any  right  to  insist  on  a  termination  of  the 
trust  and  a  conveyance  of  the  legal  title,  is  not  entitled 
to  demand  a  partition,  which  would  resuH  in  frustrat- 
ing the  purpose  of  the  creator  of  the  trust.^^"  Such  a 
cestui  que  trust  is  indeed  not  properly  a  cotenant  of 
the  other  persons  interested  in  the  property.'^^'^And 
accordingly  the  question  whether  a  cestui  is  entitled  to 
have  a  distinct  part  of  the  property  set  apart  to  him 
is  primarily  a  question  of  his  right  to  terminate  the 
trust. 

One  of  two  or  more  joint  trustees  has  no  right  to 
demand  a  partition.^^  They  cannot  make  a  voluntary 
partition,  having  the  legal  title  only,  and  the  court  will 
not  decree  an  involuntary  partition,  which  could  operate 
only  on  the  legal  title,  and  would  consequently  be 
nugatory. 

That  one  who  has  conveyed  the  legal  title  to  his 
undivided  interest  as  security  by  way  of  mortgage  or 

iTenn.)   353;     Short  v.  Patton,  79  Atl.  815;  Morse  v.  Morse,  85  N.  Y. 

VV.   Va.   179,  90   S.   E.   598.  53;    Thebaud  v.   Schemerhorn,    10 

94.  Williams  v.  Wiggand,  53  Abb.  N.  Cas.  72;  Side  v.  Brenner- 
Ill.  233;  Ellis  v.  Hill,  162  111.  577,  man,  7  N.  Y.  App.  Div.  273;  Har- 
44  N.  E.  858;  Heaton  v.  Dearden,  ris  v.  Larkins,  22  Hun  (N.  Y.) 
16  Beav.  147.  That  he  must  be  488;  Taylor  v.  Grange,  13  Ch.  D. 
entitled  to  a  conveyance  in  order  223;  Swaine  v.  Denby,  14  Ch.  D. 
that  he  may  ask  for  partition,  see  326. 

French    v.    McMillion,    79    W.    Va.  96.     See    Mason    v.    Mason,    219 

639,  L.  R.  A.  1917D  228,    91  S.  E.  111.  609,  76  N.  E.  692. 

538.  97.     Baldwin    v.    Humphrey,    44 

95.  Gerard  v.  Buckley,  137  N.  Y.  609;  Brown  v.  Lutheran 
Mass.  475;  Story  v.  Palmer,  46  Church,  23  Pa.  495;  Latshaw's 
N.  J.  Eq.  1,  18  Atl.  363;  Condict  Appeal,  122  Pa.  142,  9  Am.  St.  Rep. 
V.    Condict,   7a   N.   J.    Eq.    301,    75  76,  15  Atl.  676. 
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deed  of  trust,  is  entitled  to  demand  a  partition,"^  in- 
volves the  application,  it  is  conceived,  not  of  a  general 
rule  that  one  who  has  an  equitable  title  may  demand 
such  relief,  but  of  the  theory  that,  as  regards  third 
persons,  he  is  still  to  be  regarded  as  the  owner  of  the 
property. 

Questions  as  to  title.   A  court  of  equity,  in  the 


cause  of  a  proceeding  for  partition,  does  not  ordinarily, 
apart  from  statute,  undertake  to  settle  a  question  as 
to  the  legal  title  which  may  arise  between  the  parties 
thereto,^^  but  it  will  not  infrequently  retain  juris- 
diction of  the  proceeding  for  a  reasonable  time  in 
order  to  give  the  complainant  an  opportunity  to  estab- 
lish his  title  at  law.^  In  some  states,  however,  by 
force  of  statute  or  otherwise,  a  court  of  equity  is  re- 
garded as  authorized  to  determine,  in  the  partition 
proceeding,  questions  as  to  the  legal  title,"  and  in  any 


98.  Upham  v.  Bradley,  17  Me. 
423;  Bradley  v.  Fuller,  23  Pick. 
(Ky.)  1;  Taylor  v.  Blake,  109 
Mass.  513;  Budde  v.  Eebenack,  137 
Mo.  179,  38  S.  W.  910. 

99.  La  Cotts  v.  Pike,  91  Ark. 
26,  134  Am.  St.  Eep.  48,  120  S.  W. 
144;  Pierce  v.  Eollins,  83  Me.  172, 
22  Atl.  110;  Pond  v.  Hiissey,  111 
Me.  297,  89  Atl.  14;  Warren  v. 
Warren,  115  Mich.  95,  114  N.  W. 
867;  Cliamberlain  v.  Waples,  193 
Mo.  96,  91  S.  W.  934;  Hanntman 
V.  Eichter,  62  N.  J.  Eq.  365,  52  Atl. 
1131,  63  N.  J.  Eq.  803,  52  Atl.  177; 
Clark  V.  Eoller,  199  U.  S.  541,  50 
L.  Ed.  300. 

1.  McCall  V.  Carpenter,  18 
Harv.  (U.  S.)  297,  15  L.  Ed.  389; 
Harrison  v.  Taylor,  111  Ala.  317, 
19  So.  986;  Cole  v.  Burnett,  119 
Ark.  386,  177  S.  W.  1146;  Fenton 
V.   Steere,   76   Mich.   405,   43  N.  W. 


437;  Havens  v.  Sea  Shore  Land 
Co.,  57  N.  J.  Eq.  142,  41  Atl.  755; 
Country  Homes  Land  Co.  v.  Do 
Gray,  71  N.  J.  Eq.  283,  71  Atl. 
340;  Bearden  v.  Beuner,  120  Fed. 
690;  Gilbert  v.  Hopkins,  171  Fed. 
704. 

y^2.  Adams  v.  Hopkins,  144  Cal. 
19,  77  Pac.  712;  Camp  Phosphate 
Co.  V.  Anderson,  48  Fla.  226,  111 
Am.  St.  Eep.  77,  37  So.  722;  Gage 
V.  Eeid,  104  111.  509;  Hurlbut  v. 
Talbot,  273  111.  356,  112  N.  E.  697; 
Branson  v.  Studabaker,  133  Ind. 
147,  33  N.  E.  98;  Bland  v.  Bland, 
105  Miss.  478,  62  So.  641;  Phillips 
V.  Dorris,  56  Neb.  293,  76  N.  W.  55; 
Satterlee  v.  Kobbe,  173  N.  Y.  91, 
65  N.  E.  952;  French  v.  Goin,  75 
Ore.  255,  146  Pac.  91;  McGee  v. 
Hall,  23  S.  C.  388;  Womach  v. 
Sandygren,  96  Wash.  12,  164  Pac. 
600;   Pillow  V.  S.  W.  etc.  Imp.  Co., 
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state,  it  seems,  courts  of  equity  will  adjudicate  in 
reference  to  the  legal  title  if  this  involves  merely  a 
construction  of  the  language  of  some  particular  instru- 
ment." It  does  not  seem  that,  in  any  case,  a  court  of 
equity  will  refuse  to  proceed  in  the  partition  proceeding, 
merely  because  a  defendant  denies  complainant's  title, 
unless  it  is  satisfied  that  there  is  a  bona  fide  question 
in  this  regard."* 

Closely  associated  with  the  rule  that  a  court  of 
equity  will  not,  in  the  course  of  a  proceeding  for  parti- 
tion, adjudicate  questions  of  title,  is  the  rule,  still 
recognized  in  a  number  of  states,  that  the  plaintiff  in 
the  proceeding  must  be  in  actual  or  constructive  posses- 
sion of  the  land,^  from  which  it  follows  that  the 
holding  by  a  defendant  of  possession  adversely  to 
plaintiff  constitutes  a  good  and  sufficient  defense."  A 
court  of  equity  may,  however,  if  it  has  jurisdiction 
otherwise  to  ascertain  the  rights  of  the  parties,  make  a 
decree  for  partition  irrespective  of  whether  the  plaintiff 

92  Va.    144,   53   Am.   St.   Rep.   804,  son    v.    Sullivan,    146    Fed.    476,    77 

23  S.  E.  32;   Cecil  v.  Clark,  44  W.  C.   C.  A.  32;    Matthews  v.  Glockel, 

Va.    659,    30    S.    E.    216;    Smith    v.  82  Neb.  207,  117  N.  W.  404;   Ellis 

Vineyard,   58   W.  Va.   98,  51   S.   E.  v.  Feist,  65  N.  J.  Eq.  548,  56  Atl. 

871.  369;    Frye   v.    Moffet,   50   Ore.   495, 

3.  Scott   V.    Guernsey,    60    Barb.  93    Pac.    353;     Brock    v.    Eastman, 
(N.    Y.)     163;     Simmons    v.     Hen-  28  Vt.  660,  67  Am.  Dec.  733. 
drieks,  8  Ired.   (43  N.  C.)   84;  Hor-  6.     Head  v.  Phillips,  70  Ark.  432, 
ton   V.    Sledge,    29    Ala.   478;    Eeed  68   S.    W.    878;    Harrison   v.   Inter- 
V.  Robertson,  45  Mo.  580.  national    Silver    Co.,    78    Conn.    417, 

4.  Heinze  v.  Butte  etc.,  Min.  62  Atl.  342;  Knight  v.  Kniglit,  10 
Co.,  126  Fed.  1,  61  C.  C*  A.  63 ;  Del.  Ch.  304,  89  Atl.  595 ;  Denton 
Smith  v.  Butler,  15  Dist.  Col.  v.  Fyfe,  65  Kan.  1,  68  Pac.  1074, 
App.  345;  Keil  v.  West,  21  Fla.  93  Am.  St.  Rep.  272  (unless  he 
508;  Overton's  Heirs  v.  Wool-  joins  action  for  possession);  Hut- 
folk,  6  Dana  (Ky.)  374;  Hooper  son  v.  Hutson,  139  Mo.  229,  40  S. 
v.  DeVries,  115  Mich.  231,  73  N.  W.  886;  Kencaster  v.  Erb,  83  N. 
W.  132;  Lucas  v.  King,  10  N.  J.  Eq.  625,  92  Atl.  377;  Chouteau 
J.  Eq.  277;  In  re  McMahon's  Es-  v.  Chouteau,  49  Okla.  105,  152 
tate,  211  Pa.  292,  60  Atl.  787.  Pa.-.    373     (unless    he    joins    action 

5.  Freeman,  Cotenancy,  §447;  for  possession);  Sterling  v. 
Pomeroy,     Eq.     Jur.     §1388;     Carl-  Sterling,  43   Ore.  200,  72  Pac.   741. 
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is  in  possession.'^  And  in  a  number  of  states  the 
courts,  usually  by  force  of  statute,  have  authority  to 
decree  partition  at  the  suit  of  one  who  has  been  dis- 
possessed.^ 

Character  of  decree.  In  proceedings  for  parti- 
tion, the  court  first  determines  the  share  to  which  each 
eotenant  is  entitled,  and  then  the  actual  partition  of 
the  land  by  metes  and  bounds  is  made  by  commissioners 
or  referees  or  a  sheriff's  jury,  and  their  report,  if 
satisfactory,  is  ratified  by  the  court,  and  a  final  judg- 
ment or  decree  in  accordance  therewith  is  entered."^ 
Such  a  decree,  if  rendered  by  a  court  of  equity,  operat 
ing",  like  other  decrees  in  equity,  in  personam  and  not 
in  rem,^^  does  not,  apart  from  statute,  vest  the  title 
to  his  allotted  share  in  each  co-owner,  and  the  co- 
owners  are  in  such  a  case  required  by  the  court  to 
make  conveyances  to  each  other.  By  statute,  however, 
in  most  states,  the  decree,  or  a  conveyance  in  accord- 
ance therewith  by  the  commissioners  or  referees,  is 
sufficient  to  pass  the  title  in  severalty  to  the  various 
parties. ^^ 

If  the  property  cannot  be  equally  divided,  a  court 
of  equity  may  equalize  the  shares  by  a  decree  that  one 
taking  the  larger  share  shall  pay  a  certain  sum,  called 

7.  James  v.  Groff,  157  Mo.  402,  161  N.  W.  613;  Bonham  v.  Wey- 
57  S.  W.  1081;  Hosford  v.  Merwin,  mouth,  39  Minn.  92,  38  N.  W.  805; 
5  Barb.  (N.  Y.)  62;  Scott  v.  Weston  v.  Stoddard,  137  N.  Y.  119, 
Guernsey,  60  Barb.  (N.  Y.)  178;  20  L..R.  A.  624,  33  Am.  St.  Rep. 
Freeman,  Cotenancy,  §  449.  697,   33    N.   E.   62;    Dillard   v.   Jef- 

8.  Long  V.  Long,  195  Ala.  560,  feries,  118  Va.  81,  86  S.  E.  844; 
70  So.  733;  Girtman  v.  Starbuck,  Cecil  v.  Clark,  44  W.  Va.  659,  30 
48  Fla.  265,  37  So.  731;  Mott  v.  S.  E.  216;  Chapman  v.  Allen,  11 
Danville    Seminary,    129    111.    403,  Wash.  627,  40  Pac.  219. 

21  N.  E.  927;  Call  V.  Barker,  12  Me.  9.     Freeman,    Cotenancy,    c.    28. 

320;  Marshall  v.  Crehore,  13  Mete.  10.     Story,  Eq.  Jur.  §   652. 

(Mass.)    464;    Wood  v.  Le  Baron,  11.     Freeman,  Cotenancy,  §  527; 

8    Cush.    (Mass.)    473;    Boothe    v.  2  Dembitz,  Land  Titles,  1173.  See 

Cheek,  253  Mo.  119,  161  S.  W.  791;  Huston    Enforcement    of    Decrees 

Vincent  v.  Hardin,   38   S.   D.   414,  in  Equity,  Ch.  2. 
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''owelty"  (equality)  of  partition,  to  one  receiving  a  less 
share,  as  a  condition  of  carrying  out  the  partition.' - 
And  the  statute  occasionally  contains  a  specific  provision 
for  such  an  equalization.^^ 

By  statute  in  most,  if  not  all,  of  the  states,  the 
court  may  order  a  sale  of  the  property  if  it  is  impos- 
sible to  divide  it  equally,  or  to  do  so  without  prejudice 
to  the  interests  of  some  of  the  parties,  the  division 
being  then  made,  of  the  proceeds  of  sale  instead  of  the 
land  itself.  Apart  from  statute,  the  court  has  no  power 
to  order  such  a  sale  unless  all  the  parties  in  interest 
agree  thereto,  and,  even  under  the  statutes,  a  sale  will 
not  be  ordered  unless  the  state  of  facts  named  in  the 
statute  clearly  appear. ^-^  The  sale  is,  oenerally  speak- 
ing, conducted  in  the  same  manner  as  other  judicial 
sales,  and  is  subject  to  the  supervision  and  approval  of 
the  court. 

By  the  statute  of  at  least  two  states,  if  property 
passing  by  descent  to  two  or  more  persons  is  not  sus- 
ceptible of  partition  in  kind,  the  property  may  be 
awarded,  in  whole  or  in  portions,  to  one  or  to  all  of 
them,  they  paying  therefor  at  a  valuation  or  valuations 
previously    fixed    under    the    direction    of    the    court. '^ 

Persons   bound.     The    cases   are    generally   to 


the  effect  that  if  all  living  persons  who  are  interested 
in  the  property  are  parties  to  the  proceeding,'^^  it  is 

12.  Freeman,  Cotenancy,  §  507;  14.  Freeman.  Cotenancy,  §  537 
3  Pomeroy,  Eq.  Jur.  §  1389;  Cox  et  seq.;  3  Pomeroy,  Eq.  Jur.  § 
V.  McMullin,  14  Grat.  (Va.)  82;  1S90;  2  Dembitz.  Land  Titles,  §§ 
Cheatham  v.  Crews,  88  N.  C.  38;  153,  1156;  Prewltt  v.  Hurt,  178 
Jameson  v.  Rixey,  94  Va.  342,  64  Ky.  52C,  199  S.  W.  33. 

Am.    St.   Rep.   726,   26   S.   E.    861;  15.     Maryland  Code,  Art  46,   §§ 

Hoerr    v.    Hoerr,    140    Minn.    223,  43-51;     Pennsylvania   Act   1832,    § 

165   N.   W.    472,    167    N.    W.    735;  38. 

Baltimore  etc.  R.  Co.  v.  Trimble,  16.     That    all    jjerso.ns    in    esse 

51  Md.   99.  must    be    parties,    see    Whitesides 

13.  See  Burger  v.  Beste,  98  v.  Cooper,  115  N.  C.  570,  20  S.  E. 
Mich.  156,  57  N.  W.  99;  Smith  295:  Campbell  v.  Stokes,  142  N. 
V.  Smith,  10  Paige    (N.  Y.),  470.  Y.  23,  36   N.   E.   811;      Moseley  v. 

R.   P.— 46. 
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immaterial  tbat  other  persons  may  subsequently  come 
into  existence  who  will  be  entitled  to  share.  The  per- 
sons in  esse  represent  not  only  themselves  but  also 
those  -who  may  subsequently  be  born,  and  the  latter  are 
concluded  by  the  decree, ^''^  provided  such  parties  w^ere 
actually  before  the  court  so  as  to  insure  actual  and 
efficient  protection  to  those  not  then  in  being.^^  Pro- 
vision must  be  made  by  the  decree  to  protect  those  sub- 
sequently to  be  born,  in  the  form  of  an  allotment  either 
of  part  of  the  land  or  of  part  of  the  proceeds  of 
sale.^^ 

As  upon  a  voluntary  partition,  though  the  wife  of 
a  cotenant  does  not  join  therein,  her  claim  to  dower  :s 
restricted  to  the  portion  allotted  to  her  husband,^"  so 
upon  an  involuntary  partition,  it  appears,  though  she 
is  not  a  party  to  the  proceeding,  her  claim  to  dower 
is  confined  to  such  portion. ^^  In  the  case  of  a  sale  for 
purposes  of  partition,  she  is  barred  of  her  contingent 
right  of  dower,  provided  she  was  a  party  to  the  pro- 

Hankinson,   22    S.   C.   323;    Glover  jarnette,     13     Gratt.      (Va.)     152; 

V.  Bradley,  233  Fed.  721,  147  C.  C  Carneal  v.  Lynch,  91  Va.   114,   20 

A.   487,  A.  &  E.  Ann.   Gas.   1917A  S.  E.  959.    Compare  Long  v.  Long, 

h21.  62  Md.  33;     Ex  parte  Yancey,  124 

17.     Wills   V.    Slade,    6   Ves.    Jr.  N.  C.  151,  32  S.  E.  491.    As  to  the 

498;      Gaskell  v.   Gaskell,    6    Sim.  doctrine     of     representation     see 

643;       Bedford    v.     Bedford,     105  editorial  notes,  15  Columbia  Law 

Ark.  587,   152   S.  W.  129;      Mayer  Rev.   346,   16  Id.  674. 

V.    Hoover,    81    Ga.    308,    7    S.    E.  18.     McArthur  v.    Scott,   113  U. 

562;     Coquillard  v.  Coquillard,  62  S.  340,  28  L.  Ed.  1025;     Culley  v. 

Ind.    App.    426,    113    N.    E.    474;  Eford,   187   Ala.   165,    65    So.   381; 

Acord  V.    Beaty,   244    Mo.    126,    41  Hale  v.  Hale,  146  111.  227,  256,  33 

L.   R.   A.    (N.   S.)    400,    148   S.   W.  N.  E.   858;      Downey  v.   Seib,  185 

901;      Brevoort  v.  Brevoort,  70  N.  N.  Y.  427,  78  N.  E.  66. 

Y.    136;      Kent   v.    Church    of    St.  19.     See  Smith  v.  Secor,  157  N. 

Michaels,   136   N.  Y.   10,   18   L.  R.  Y.  402,  52  N.  E.  179;     Ruggles  v. 

A.  331,  82  Am.  St.  Rep.  693,  32  N.  Tyson,  104  Wis.  500,  79  N.  W.  766; 

E.  704;      Freeman  v.   Freeman,   9  Bofil    v.    Fisher,    3    Rich.    Eq.    (S. 

Heisk.    (Tenn.)    301;      Ridley    v.  C). 

Halliday,  106  Tenn.  607,  61  S.  W.  20.     Ante  §  203,  note   50. 

1025,  53  L.  R.  A.  477,  82  Am.  St.  21.     Hinds    v.    Stevens,    45    Mo. 

Rep.  902;      Baylor's  Lessee  v.  De-  209. 
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ceeding,  and,  by  some  cases,  upon  the  theory  that  the 
right  of  dower  is  subject  to  any  incident  which  attaches 
to  the  husband's  holding,  and  that  the  liability  to  sale 
in  partition  is  such  an  incident,  her  contingent  dower 
right  has  been  regarded  as  barred  although  she  was 
not  a  party  to  the  partition  proceeding. -- 

Effect  on  title.     The   courts   in    this   country 


have  adopted  the  view  that  involuntary  partition,  like 
voluntary  partition,^^  does  not  effect  any  change  of 
title,-"*  One  important  result  of  this  view,  as  indicated 
in  considering  the  subject  of  voluntary  partition,^^  is 
that  a  mortgage  or  other  lien  upon  an  undivided  share 
is  transferred,  upon  the  partition,  to  the  portion  allotted 
to  the  owner  of  such  share.-*'  And  another  result  is 
that  if  one  of  the  cotenants  is  a  married  woman,  the 
fact  that  the  apportionment  is  in  terms  in  favor  of  her 
husband,  or  of  her  and  her  husband,  gives  the  husliand 
no  interest  in  the  land.^^ 

Implication  of  warranty.     Upon  a  compulsory 


partition  at  common  law  between  coparceners,  a  war- 
ranty w^as  implied  in  favor  of  each,  which  served 
as  protection  in  case  of  failure  of  title,  it  not  being  con- 
sidered just  that  one  compelled  to  be  a  party  to  a  parti- 
tion should  suffer  thereby;  and  the  statute  of  31  Hen. 
VIII.  c.  1   (A.  D.  1539),  provided  that  the  same  right 

22.  Post,  §  218,  note  51.  &  Loan  Co..  135  Minn.  134,  160  N. 

23.  Ante  §  203,  note  40-58.  W.    496;      Jackson    v.    Pierce,    10 

24.  Avery  v.  Akins,  74  Ind.  Johns.  (N.  Y.)  415;  Board  of 
283;  Wade  v.  Deray,  50  Cal.  376;  School,  etc.,  Commissioners,  10 
Pacific  Bank  v.  Hannah,  90  Fed.  Ore.  86;  Wright  v.  Strother,  76 
72.  Va.   857;     But    that  the   partition 

25.  Ante  §  203,  notes  55,  56.  Is  not  binding  on  a  mortgagee  not 

26.  Mickels  v.  Ellsesser,  149  made  a  party,  see  Colton  v.  Smith, 
Ind.  415.  49  N.  E.  373;  Loomis  v.  11  Pick.  (Mass.)  311,  22  Am.  Dec. 
Riley,    24    III.    307;       Wright    v.  375. 

Stice.    173    in.    571,   51   N.   E.    71;  27.     Blocher  v.  Carmony,  1  Serg. 

Thruston  v.  Minke,  32  Md.  571;  &  R.  (Pa.)  460.  Snavely  v.  Wag- 
Hunt  V.  Meeker  County  Abstract      ner,  3  Pa.  275,  45  Am.  Dec.  640. 
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should  accrue  to  joint  tenants  and  tenants  in  common 
in  case  of  compulsory  partition. ^^  Such  warranty  was 
made  available  at  common  law  by  the  remedy  of 
voucher,  which  is  now  obsolete,  and  it  has  been  indi- 
cated that  the  proper  remedy  at  the  present  day  is  by 
a  proceeding  in  equity.^*^  This  implied  warranty  is,  it 
appears,  available  only  to  a  party  to  the  partition  be- 
fore alienation  by  him,  that  is,  if  he  aliens  the  portion 
of  the  land  received  by  him  on  the  partition,  neither 
he  nor  his  alienee  can  thereafter  avail  himself  of  the 
implied  warranty.^" 


28.  Rawle,  Covenants,  §  277; 
Litt.  §  241.  See  Jones  v.  Bigstaff, 
95  Ky.  395,  44  Am.  St.  Rep.  245, 
25  S.  W.  889;  Grigsby  v.  Peak, 
68  Tex.  235,  2  Am.  St.  Rep.  487; 
Morris  v.  Harris,  9  Gill.  19;  Du- 
gan  V.  Hollins,  4  Md.  Ch.  139; 
Walker  v.  Hall,  15  Ohio  355; 
Cheatham  v.  Crews,  88  N.  C.  38. 

29.  Dugan  v.  Hollins,  4  Md. 
Ch.  139;  Walker  v.  Hall,  15  Ohio 
St.    355;       Sawyers    v.    Cator,    8 


Humph.  (Tenn.)  256,  287.  See 
Rawle,  Covenants  for  Title,  §  279. 
30.  Allnat,  Partition  159; 
Jones  V.  Bigstaff,  95  Ky.  395,  44 
Am.  St.  Rep.  245,  25  S.  W.  889; 
Smith  V.  Sweringen,  26  Mo.  567; 
Weston  V.  John  L.  Roper  Lumber 
Co.,  162  N.  C.  165,  77  S.  E.  430, 
169  N.  C.  398,  86  S.  E.  363;  Weiser 
V.  Weiser,  5  Watts  (Pa.)  279,  30 
Am.  Dec.  318;  Sawyers  v.  Cator, 
8  Humph.  256,  47  Am.  Dec.  608. 
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I.     The   Husband's  Eights   During   Coverture. 

§  205.  Rights  at  common  law.  At  common  law  in 
those  things  in  which  the  wife  has  a  freeliold  estate,  tlie 
husband  has,  by  right  of  marriage,  an  estate  carved  out 
of  his  wife's  estate,  which  may  endure  until  his  or  her 
death,  and  which  is  therefore  itself  a  freehold  estate.^ 
He  is  entitled  to  all  the  rents  and  profits,  free  from 
any  claim  by  the  wife.^  He  can  alien  his  estate  without 
the  concurrence  of  his  wife,^  and  it  is  liable  to  execu- 

1,     Co.    Litt.    351a;       1    Roper,  J.  L.  219;     Bachman  v.  Chrisman. 

Hush.  &  Wife,  3;     2  Kent,  Comm.  23  Pa.  St.  162. 
130;     Elliott  V.  Teal,  5  Sawy.  249,  2.     Williams,    Real    Prop.    307; 

Fed.    Cas.    No.    4,396;      Eaton    v.  Nunn's  Adm'r  v.  Givhan's  Adm'r, 

Whitaker,    18    Conn.    222,    44   Am.  45  Ala.  370;     Royston  v.  Royston. 

Dec.  586;     Junction  R.  Co.  v.  Har-  21  Ga.  161;     Clapp  v.  Inhabitants 

ris,  9  Ind.  184,  68  Am.  Dec.   618;  of  Stoughton,  10  Pick.  Mass.)  463; 

Babb  v.   Perley,  1   Me.   6;      Payne  Burleigh   v.   Coffin,   22   N.   H.   118, 

V.  Parker,    10    Me.    181,    25    Am.  53  Am.  Dec.  236. 

Dec.   221;      Melvin   v.   Proprietors  3.     Co.  Litt.  325b,  Butler's  note, 

of   Locks   &    Canals   on    Merrimac  2S0;      Robertson  v.   Norris,   11   Q. 

River,  16  Pick.   (Mass.)   165.  B.  916;     Boykin  v.  Rain,  28  Ala. 

He  has  such  an  estate,  even  in  332,   65   Am.   Dec.   349;      Jones  v. 

land  assigned  to  her  for  dower  in  Freed,    42    Ark.    357;       Eaton    v. 

the  estate  of  a  previous  husband,  Whitaker,    18    Conn.   222,    44   Am. 

she    having    a    freehold    interest  Dec.   586;      Butterfield  v.  Beall,  3 

therein.     Neil  v.  Johnson,  11  Ala.  Ind.  203;     Track  v.  Patterson,  29 

615;      Barber    v.    Root,    10    Mass.  Me.  499. 
•260;     Van  Note  v.  Downey,  28  N. 
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tion  for  liis  debts.^ 

The  husband  is  not,  however,  considered  ao  having 
the  sole  seisin,  but  this  is  in  him  and  his  wife  jointly, 
in  right  of  his  wife,  and  accordingly  they  must  sue 
jointly  for  any  injury  to  the  inheritance/'  But  since 
the  husband  alone  is  interested  in  the  rents  and  profits, 
he  can  sue  alone  for  them,  or  for  any  injury  to  them.« 

This  estate  of  the  husband  continues  till  the  ter-^ 
mination  of  coverture  by  his  death  or  that  of  his  wife,' 
or  bv  divorce,^  or  until  there  is  issue  of  the  marriage 
born  alive,  when  this  estate  in  right  of  the  wife  gives 
place  to  an  estate  of  curtesy  initiate  in  the  husband's 
own  right/  If  the  wife  survives  the  husband,  her  es- 
tate of  inheritance  remains  to  her  and  her  heirs,  after 
his  death,  unaffected  by  any  alienation  made  by  him,  or 
debts  which  he  may  have  incurred,  since  he  has  no 
power,  by  his  acts,  to  affect  more  than  his  own  in- 
terest/° 


4.  2  Kent,  Comm.  131;  Cheek 
V.  Waldrum,  25  Ala.  152;  Beale 
V.  Knowles,  45  Me.  479;  Litch- 
field V.  Cudworth,  15  Pick.  (Mass.) 
23;  Nicholls  v.  O'Neill,  10  N.  J. 
Eq.  90. 

5.  1  Wm.  Saund.  253,  note; 
Polyblank  v.  Hawkins,  I  Doug. 
329;  Nicholls  v.  O'Neill,  10  N. 
J.  Eq.  88;  Melvin  v.  Proprietors 
of  Locks  &  Canals  on  Merrimack 
River,  16  Pick.  (Mass.)  161;  Wy- 
att  V.  Simpson,  8  W.  Va.  394. 

6.  2  Kent,  Comm.  131;  Clapp 
V.  Inhabitants  of  Stoughton.  10 
Pick.  (Mass.)  463;  Decker  v. 
Livingston,  15  Johns.  (N.  Y.)  479; 
P'airchild  v.  Chastelleux,  1  Pa.  St. 
176;  Mattocks  v.  Stearns,  9  Vr. 
326;  Dold's  Trustee  v.  Geiger's 
Adm'r,  2  Gratt.    (Va.)   98. 

7.  2  Kent,  Comm.  130;  Robert- 
son V.  Norris,  11  Q.  B.  916;  Payne 


V.  Parker,  10  Me.  181,  25  Am.  Dec. 
221;  Evans  v.  Kingsberry,  2 
Rand   (Va.)   120,  14  Am.  Dec.  779. 

8.  Oldham  v.  Henderson,  5 
Dana  (Ky.)  254;  Wright  v. 
Wright's  Lessee,  2  Md.  429,  56  Am. 
Dec.  723;  Barber  v.  Root,  10  Mass. 
260;  Mattocks  v.  Stearns,  9  Vt. 
326. 

9.  Roper,  Husband  &  Wife,  3; 
2  Pollock  &  Maitland,  Hist.  Eng. 
Law,  405;  2  Kent,  Comm.  130; 
Lancaster  County  Bank  v.  Stauf- 
fer,  10  Pa.  St.  398.    See  post  §  244. 

10.  1  Roper,  Husband  &  Wife, 
56;  Williams,  Real  Prop.  308; 
Rogers  v.  Brooks,  30  Ark.  612; 
Melius  v.  Snowman,  21  Me.  201; 
Bruce  v.  Wood,  1  Mete.  (Mass.) 
542;  Evans  v.  Kingsberry,  2 
Rand.  (Va.)  120,  14  Am.  Dec.  779; 
Stroebe  v.  Fehl.  22  Wis.  337. 
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In  chattels  real  of  wife.     The  wife's  chattels 

real  become,  at  common  law,  the  property  of  the  hus- 
band for  certain  purposes.  He  may  dispose  of  them 
during  his  lifetime  without  her  consent,  they  are  liable 
for  his  debts,  and  the  rents  and  profits  belong  to  him, 
and  after  her  death  he  takes  them  absolutely.  If  she 
survives  him,  and  he  has  not  disposed  of  them  during 
his  life,  they  belong  to  her.^^  He  cannot  dispose  of 
them  by  will,  if  she  survives  him,  as  he  can  personal 
chattels>2 

§  206.  Equitable  modifications  of  husband's  rights. 
At  an  early  day,  courts  of  equity  introduced  the  doc- 
trine of  the  wife's  "equity  to  a  settlement,"  by  which, 
w^hen  the  husband,  or  one  claiming  under  him,  his  as- 
signee or  creditor,  for  instance,  came  into  equity  for 
the  purpose  of  relief  as  regards  the  wife's  property, 
real  or  personal,  or  jurisdiction  was  otherwise  ob- 
tained of  such  property,  he  was  compelled  to  make  a 
provision  out  of  it  for  the  support  of  the  wife  and 
children,  this  being  merely  an  application  of  the  equi- 
table maxim  that  he  who  seeks  equity  must  do  equity.^^ 

The  equity  to  a  settlement  being  found  to  afford 
but  imperfect  protection  to  the  wife,  courts  of  equity 
in  time  permitted  property  of  every  kind  to  be  settled 
upon  the  wife  to  her  own  separate  and  exclusive  use, 
free  from  the  control  of  her  husband,  and  from  liability 

11.  Co.  Litt.  46b,  300a,  351a:  Pomeroy,  Eq.  Jur.  §§  1114-1118; 
2  Bl.  Comm.  434;  2  Kent,  Comm.  Sturgis  v.  Champreys,  5  Mylne  & 
134;  Moody  v.  Matthews,  7  Ves.  C.  97;  Elibank  v.  Montolieu,  5 
174;  Mitford  v.  Mitford,  9  Ves.  Ves.  737,  1  White  &  T.  Lead  Cas. 
99;  Meriwether  v.  Booker,  5  Litt.  Eq.  623;  Salter  v.  Salter,  SO  Ga. 
(Ky.)  254;  Allen  v.  Hooper,  50  178,  12  Am.  St.  Rep.  249;  Elliott 
Me.  371;  Lawes  v.  Lumpkins,  IS  v.  Waring,  5  T.  B.  Mon.  (Ky.) 
Md.  334;  Riley's  Adm'r  v.  Riley,  338,  17  Am.  Dec.  69;  Wiles  v. 
19  N.  J.  Eq.  229;  Barron  v.  Bar-  Wiles,  3  Md.  1,  5G,  Am.  Dec.  733; 
ron,   24  Vt.   375,  390.  Duvall    v.    Farmers    Bank,    4    Gill 

12.  Co.  Litt.  351a;  2  Bl.  Comm.  &  J.  (Md.)  282,  23  Am.  Dec.  558; 
434;      2  Kent,  Comm.   134.  Page    v.    Estes,    19    Pick.    (Mass.) 

13.  2    Kent,    Comm.    139;        2  269;     Kenny  v.  Udall,  5  Johns.  Ch. 
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for  his  debts. ^"^  Property  thus  settled  upon  the  ^vife 
received  generally  the  designation  of  her  "sole  and 
separate  estate,"  and  may  conveniently  be  termed  her 
''equitable  separate  estate,"  to  distinguish  it  from  her 
''statutory  separate  estate,"  hereafter  considered.' '^ 

It  was  at  one  time  regarded  as  necessary  that  the 
legal  title  to  the  property  so  freed  from  the  husband's 
control  be  vested  in  trustees,  and  this  is  the  regular 
mode  in  which  such  a  provision  for  the  wife  is  made; 
but  it  later  became  settled  that,  if  property  be  given  or 
devised  to  a  married  woman  for  her  separate  and  ex- 
clusive use,  even  without  the  intervention  of  trustee?, 
her  interest  will  be  protected  from  the  claims  of  her 
husband  and  of  his  creditors ;  the  husband,  in  such  case, 
though  he  obtains  a  legal  estate  in  the  property  for 
their  joint  lives,  being  regarded  as  a  trustee  for  the 
wife.^^  The  words  used  most  frequently  to  create  this 
estate  are  "sole  and  separate  use,"  but  any  language 


(N.  Y.)  464;  Van  Epps  v.  Van 
Deusen,  4  Paige  (N.  Y.)  64,  25 
Am.  Dec.  516;  Barron  v.  Barron, 
24  Vt.  392. 

14.  2  Kent,  Comm.  162;  2  Story, 
Eq.  Jur.  §  1378  et  seq.;  2  Perry, 
Trusts,  c.  22;  2  Pomeroy,  Eq. 
Jur.  §§  1098-1110;  Williamson  v. 
Yager,  91  Ky.  282,  34  Am.  St.  Rep. 
184,  15  S.  W.  660;  Botts  v.  Gooch, 
97  Mo.  88,  10  Am.  St.  Rep.  286, 
11  S.  W.  42;  Richardson  v.  De 
Giverville,  107  Mo.  422,  28  Am. 
St.  Rep.  426,  17  S.  W.  974;  Bank 
of  Greensboro  v.  Chambers,  30 
Gratt.  (Va.)  202,  32  Am.  Rep. 
661. 

15.  The  word  "estate"  is  here 
used,  it  is  to  be  observed,  in  the 
sense  of  property,  as  when  we 
speak  of  a  decedent's  "estate,"  a 
use  of  the   word   which   Is   to   be 


distinguished  from  its  use  to  sig- 
nify a  certain  quantum  of  owner- 
ship measured  by  duration. 

16.  2  Story,  Eq.  Jur.  §  1380; 
Williams,  Real  Prop.  314;  Ben- 
net  V.  Davis,  2  P.  Wms.  316;  Jones 
V.  Clifton,  101  U.  S.  225,  25  L.  Ed. 
908;  Harkins  v.  Coalter,  2  Port. 
(Ala.)  463;  Riley  v.  Riley,  25 
Conn.  154,  161;  Fears  v.  Brooks, 
12  Ga.  195;  Long's  Adm'r  v. 
White's  Adm'r,  5  J.  J.  Marsh  (Ky.) 
226;  Brandau  v.  McCurley,  124 
Md.  243,  L.  R.  A.  1915C  767,  92  Atl. 
540;  Wood  v.  Wood,  83  N.  Y.  575; 
Boykin  v.  Ciples,  2  Hill  (S.  C.) 
200,  29  Am.  Dec.  67;  Hamilton 
v.  Bishop,  8  Yerg.  (Tenn.)  33,  29 
Am.  Dec.  101;  Travis  v.  Sitz,  135 
Tenn.  156,  L.  R.  A.  1917A,  671,  185 
S.  W.  1075. 
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is  sufficient,  provided  it  shows  a  clear  intention  to  ex- 
clude all  control  by  the  husband.  ^'^ 

The  instrument  vesting  the  property  in  the  wife 
may  restrict  her  powers  over  it,  and  may  even  absolutely 
prohibit  its  alienation  by  her,  this  exception  to  the 
general  rule  forbidding  absolute  restraints  on  alienation 
being  allowed  in  order  that  she  may  be  protected  from 
the  effects  of  the  husband's  persuasion.'^  In  England 
and  in  some  of  the  states  of  this  country,  in  the  ab- 
sence of  such  a  restraint  on  alienation,  the  wife  is  free 
to  convey  or  charge  such  estate  as  she  may  choose.  In 
other  states,  a  different  view  is  taken,  and  the  wife  is 
held  to  have  such  powers  of  disposition  only  as  are  ex- 
pressly given  by  the  instrument  creating  the  estate. ^^ 
The  power  of  a  married  woman  to  make  a  conveyance 
of  property  which  is  held  to  her  separate  use  is  further- 
more usually  restricted  by  the  general  requirement  that 
the  consent  of  her  husband  must  be  given  in  writing  to 
any  conveyance  by  her  of  her  real  property.-*' 

The  rights  of  the  husband  are  suspended  only 
during  coverture,  and,  on  the  wife's  death,  he  has  the 
same  rights  in  her  separate  estate  as  in  her  property 
not  so  limited,  unless  such  rights  are  excluded  by  the 
terms  of  the  instrument  vesting  the  property  in  her, 
or  by  some   agreement  to  that  effect,^'   or  unless   she 

17.     2    Perry,    Trusts,     §§     648-      Meads,    4    De    Gex,    J.    &    S.    597: 


650;  1  Pomeroy,  Eq.  Jur.  §  1108 
Stewart,  Husband  &  Wife,  §  200 
2    Story,    Eq.    Jur.    §§    1381-1384 


Ewing  V.  Smith,  3  Desaus.  (S. 
C.)  417,  5  Am.  Dec.  557,  and  note; 
Thomas     v.     Folwell,     2     Whart. 


Fears  v.  Brooks,  12  Ga.  195.  (Pa.)   11,  30  Am.  Dec.  230. 

18.  2  Perry,  Trusts,  §  646;  2  20.  2  Perry,  Trusts,  §  656; 
Pomeroy,  Eq.  Jur.  §  1107;  Bran-  Schoviler,  Domestic  Relations,  § 
don  V.  Robinson,  18  Ves.  434;  133;  2  Story,  Eq.  Jur.  §  1391.  Sea 
Gray,  Restraints,  Alien    Prop.   §§  jJosf,   this   section,   note   29. 

140,  272.  21.     2  Pomeroy,  Eq.  Jur.  §  1110; 

19.  3  Pomeroy,  Eq.  Jur.  §§  1104,  Stewart,  Husband  &  Wife,  §  214; 
1105;  Stewart,  Husband  &  Wife,  Ogden  v.  Ogden,  60  Ark.  70,  46 
§§  20?  205,  208,  344;  2  Perry,  Am.  St.  Rep.  151,  28  S.  W.  796; 
Trusts,    §§    661,    665;      Taylor    v.  Payne  v.  Payne,  11  B.  Men.  (Ky.) 
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disposes  of  tho  property  by  will,  in  those  jurisdictions 
where  her  right  so  to  dispose  of  it  is  recognized.-^ 

§  207.    Statutory  modifications  of  husband's  rights. 

The  hiisljand's  connnon-law  interest  in  his  wife's 
real  property  and  chattels  real,  as  well  as  in  her  per- 
sonal chattels,  has  been  abrogated  or  greatly  dimin- 
ished by  what  are  known  as  the  ''married  women's 
property  acts."  Property  thus  held  by  the  wife,  freed 
either  wholly  or  in  part  from  any  claim  or  control 
by  the  husband,  is  known  as  the  wife's  ''statutory 
separate  estate. "^^  The  wife's  property  acquired  by 
her  before  marriage  is,  it  seems  in  all  the  states, 
her  "statutory  separate  property.,"-^  while  in  most 
of  the  states  property  acquired  by  her  after  mar- 
riage, by  devise,  descent,  purchase,  or  otherwise,  is 
likewise  withdrawn  by  statute  from  the  husband's  con- 
trol.^^  This  statutory  separate  property  is  not  liable 
for  the  husband's  debts,^*^  and,  as  is  in  effect  stated  in 
its  definition,  the  husband's  rights  of  control  and  dis- 
position  thereover   are   either   wholly   or   partially   ex- 

138;      Richardson  v.   Stodder,   100  1013;      Rudd    v.    Peters,    41    Ark. 

Mass.  528.  177;      Dean  v.  Bailey,  50  111.  481, 

22.  Taylor  v.  Meads,  4  De  Gex,  99  Am.  Dec.  533;  Wheeler  v. 
J.  &  S.  597;  Wells  v.  Bransford,  Jennings,  16  B.  Mon.  (Ky.)  476; 
28  Ala.  200,  212;  Pool  v.  Blakie,  Wasem  v.  Raben,  45  Ind.  App. 
53  111.  495;  Schull  v.  Murray,  32  221,  90  N.  E.  636;  Bridges  v.  Mc- 
Md.  9;  Cutter  v.  Butler,  25  N.  Kenna,  14  Md.  258;  Stratton  v. 
H.  343,  351,  57  Am.  Dec.  330.  BaHey,    80   Me.   345,    14    Atl.    739; 

23.  Stewart,  Husband  &  Wife.  Buckley  v.  Wells,  33  N.  Y.  518; 
§§  150,  233,  243;  Vreeland  v.  Hunters  Appeal,  40  Pa.  St.  194; 
Schoonmaker,  1§  N.  J.  Eq.  517.  Howard  v.  North,   5   Tex.   290,   51 

24.  1  Stimson,  Am.  St.  Law,  §  Am.  Dec.  769;  Chilton  v.  Han- 
6420.  nah   (W.  Va.),  60  S.  E.  87;     Mar- 

25.  1  Stimson,  Am.  St.  Law,  §  tin  v.  Remington,  100  Wis.  540,  69 
6422.  Am.  St.  Rep.  941,  76  N.  W.  614. 

26.  1  Stimson,  Am.  St.  Law,  §§  Occasionally  a  statute  has  ex- 
6410,  6420;  25  Am.  &  Eng.  Enc.  eluded  the  liability  of  the  wile's 
Law,  (2nd  Ed.)  427;  Aldridge  v.  property  for  the  husband's  debts 
Muirhead,  101  U.  S.  397,  25  L.  Ed.  without  affecting  his  common-law 
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eluded. 2^  The  husband  has,  however,  such  a  right  of 
possession  as  is  incidental  to  his  right  to  live  with  his 
wife,  since  these  statutes  do  not  affect  the  family 
relations.^^ 

The  power  of  the  wife  to  dispose  of  such  separate 
estate  is  usually  determined  by  the  provisions  of  the 
statute  by  which  it  is  created.  Her  statutory  separate 
real  property  she  cannot,  perhaps  in  the  majority  of 
states,  dispose  of  by  conveyance  without  the  joinder,  or 
at  least  the  written  consent,  of  her  husband,  though  in 
some  states  the  statute  clearly  gives  her  power  so  to 
do.^*^ 


rights  thereto.  See  Weems  v. 
Weems,  19  Md.  334;  Johnson  v. 
Chapman,  35  Conn.   550. 

27.  Perry  v.  Mechanic's  Mut- 
Ins.  Co.,  11  Fed.  485;  Sampley  v. 
Watson,  43  Ala.  377;  Cheuvete  v. 
Mason,  4  G.  Greene  Iowa)  231; 
Hach  V.  Hill  (Mo.),  14  S.  W.  739; 
Mygatt  V.  Coe,  152  N.  Y.  457,  57 
Am.  St.  Rep.  521,  46  N.  E.  949; 
Wells  V.  Batts,  112  N.  C.  283,  34 
Am.  St.  Rep.  506,  17  S.  E.  417; 
Levi  V.   Earl,  30   Ohio  St.   147. 

28.  Stewart,  Husband  &  Wife, 
§  233;  Cole  v.  Van  Riper,  44  111. 
58;  Snyder  v.  People,  26  Mich. 
106,  12  Am.  Rep.  302;  Bledsoe  v. 
Simms,  53  Mo.  305;  Reagle  v. 
Reagle,  179  Pa.  St.  89.  See  My- 
gatt V.  Coe,  152  N.  Y.  457,  57  Am. 
St.  Rep.  521,  46  N.  E.  949. 

29.  Schouler,  Domestic  Rela- 
tions, §§  123,  150.  That  his  joinder 
is  necessary,  see  Jackson  Lumber 
Co.  V.  Bass,  181  Ala.  169,  61  So. 
271;  Cole  v.  Van  Riper,  44  111. 
58;  Cook  v.  Walling,  117  Ind.  9, 
2  L.  R.  A.  769,  10  Am.  St.  Rep.  17, 
19  N.  E.  532;  Simpson  v.  Smith, 
142  Ky.  608,  134  S.  W.  1166;   Nay- 


lor  V.  Field,  29  N.  J.  L.  287; 
Wicker  v.  Durr,  225  Pa.  305,  74 
Atl.  64;  Austin  v.  Brown,  37  W. 
Va.  634,  17  S.  E.  207. 

This  his  joinder  is  unnecessary, 
see  Roberts  v.  Wilcoxen,  36  Ark. 
355;  Brown  v.  Kimbrough,  55  Ga. 
41;  Lawler  v.  Byrne,  252  111.  144, 
96  N.  E.  892;  Simms  v.  Hervey, 
19  Iowa,  273;  Springer  v.  Berry, 
47  Me.  330;  Libby  v.  Chase,  117 
Mass.  105;  Farr  v.  Sherman,  11 
Mich.  33;  Evans  v.  Morris,  234 
Mo.  177,  136  S.  W.  408;  Robinson 
V.  Queen,  87  Tenn.  445,  3  L.  R.  A. 
214,  10  Am.  St.  Rep.  690,  11  S. 
W.  38. 

Under  a  statute  giving  the  wife 
the  same  rights  and  powers  over 
her  separate  property  as  if  un- 
married, she  has  been  held  to  have 
the  right  to  dispose  of  it  alone, 
Beal  V.  Warren,  2  Gray  (Mass.) 
447;  while  a  different  effect  has 
been  given  to  a  statute  merely 
authorizing  her  to  hold  and  en- 
joy her  property  as  if  unmarried, 
Cole  V.  Van  Riper,  44  111.  58;  Nay- 
lor  V.  Field,  29  N.  J.  L.  287;  Moore 
V.  Cornell,  68  Pa.  St.  320. 
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A  fuller  discussion  of  these  various  statutes  and  of 
their  construction  by  the  courts  must  be  sought  in 
treatises  dealing  with  the  property'  rights  of  husband  and 
wife,  and,  owing  to  the  very  great  divergencies  between 
the  ditferent  statutes,  an  accurate  knowledge  of  the 
law  in  this  regard  in  any  state  can  be  obtained  only 
by  a  study  of  the  local  statutes,  and  the  decisions 
thereunder. 

II.     Dower. 

§  208.  General  nature.  The  estate  of  dower  is  an 
estate  to  which  a  widow  is  entitled,  at  common  law, 
for  the  period  of  her  life,  in  one-third  of  the  lands  and 
tenements  of  which  her  husband  was  seised  in  fee  sim- 
ple or  fee  tail,  and  which  her  issue,  if  any,  would  in- 
herit.^*^  The  expression  ''dower,"  is  applied,  however, 
somewhat  indiscriminately,  not  only  to  such  an  estate, 
as  it  exists  after  the  husband's  death  and  after  the 
designation  by  proper  authority  of  the  specific  part 
of  the  lands  and  tenements  in  which  such  estate  is  to 
exist,  but  also  to  the  right,  after  the  husband's  death, 
to  have  such  designation  made,  and  even  to  the  possibil- 
ity, existing  before  the  husband's  death,  that  the  wife 
may  survive  the  husband  and  so  become  vested  with 
such'  right. 

30.  There  were  formerly  in  modifications  of  the  dower  right 
England  other  kinds  of  dower  be-  exist  in  various  localities  as  a 
sides  that  which  still  survives,  result  of  statutory  provisions, 
and  which  is  distinguished  by  the  Dower  ad  ostium  ecclesiae  and 
name  of  "common-law  dower."  and  dower  ex  assensu  pat7-is  in- 
These  were  dower  by  special  cus-  volved  voluntary  endowment  by 
tom,  dower  ad  ostium  ecclesiae.  the  husband,  and  were  abolished 
dower  ex  assensu  patris,  and  dow-  in  England  by  the  dower  act  of 
er  de  la  pluis  heale.  The  latter  a  &  4  Wm.  IV.  c.  105,  §  13.  They 
was  abolished  with  the  abolition  never  existed  in  this  country,  but 
of  tenure  in  chivalry  by  the  stat-  they  are  to  some  extent  now  rep- 
ute of  12  Car.  II.  c.  24.  Dower  resented  by  the  institutions  of 
by  special  custom  never  existed  jointure  and  marriage  settlements, 
in    this    country,    though    special  See  2  Blackst.  Comm.  132. 
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The  widow's  dower  estate  is  not  to  be  regarded  as 
acquired  by  her  by  descent  or  inheritance.  Even  before 
the  husband's  death  she  has  a  possibility  of  acquirin;< 
the  estate,  of  which  she  cannot  be  deprived  by  any 
vohmtary  act  of  the  husband,"^  and  her  right  to  the 
dower  estate  ordinarily  takes  priority  over  the  claims 
of  his  creditors,^-  in  both  of  which  respects  it  differs 
from  the  possibility  of  an  expectant  heir.  The  widow 
is  said,  in  the  older  books,  to  hold  "of"  the  heir,"^ 
and  the  right  of  dower  really  involves,  not  an  applica- 
tion of  the  law  of  descent,  but  rather,  so  far  as  that 
law,  by  reason  of  intestacy,  has  any  operation,  an  inter- 
ference with  that  law.^^  The  dower  right  constitutes  an 
incumbrance  in  favor  of  the  woman,  which  has  its  incep- 
tion upon  the  marriage  or  upon  the  husband's  acquisition 
of  the  land,  and  which  represents  a  power  on  her  part  to 
demand  that  an  estate,  at  common  law  in  one-third  for 
life,  be  given  to  her  at  his  death.  The  question  whether  the 
wife,  in  acquiring  the  dower  estate,  or  the  statutory  sub- 
stitute therefor,^^  takes  as  heir,  has  been  the  subject  of 
several  recent  decisions  involving  the  application  of  the 
state  inheritance  tax,  and  these  cases  have  ordinarily 
adopted  the  view  in  this  regard  outlined  above. ^® 

81.     Post  §  230.  L.  R.  A.    (N.   S.)    1161,  Ann.  Cas. 

32.  Post  §  222.  1013A,    165    137    S.    W.    924;       In 

33.  Co.  Litt.  31b,  241a;  2  re  Bullen's  Estate,  47  Utah  96,  L. 
Blackst.  Comm.  135;  Watkins,  R.  A.  1916C  670,  151  Pac.  533. 
Descent,   83.  Contra,  Corporation  Commission 

34.  See  Williams,  Real  Prop  v.  Dunn,  174  N.  C.  679,  94  S.  E. 
85.  481;      Billings   v.   People,    189    lU. 

35.  Post  §   236.  472,  59  L.  R.  A.  807,  59  N.  E.  798. 

36.  McDaniel  v.  Byrkett,  120  See  the  discussion  in  15  Columbia 
Ark.  295,  179  S.  W.  491;  In  re  Law  Rev.  693,  25  Harv.  Law  Rev. 
Weiler's   Estate,   122   N.   Y.   Supp.  181.  16  Mich.  Law  Rev.  276. 

608,   aff'd   139  App.  Div.  905;      In  As    regards    the    application    of 

re    Shield's    Estate,    68    Misc.    (N.  the  inheritance  tax  law  when  the 

Y.)    264;     In  re  Strahan,  93  Neb.  widow     accepts     a     testamentary 

828,    142    N.    W.    678;      Common-  provision    in    lieu    of    dower,    or 

wealth's  Appeal,  34  Pa.  204;    Cren-  there    is     an    antenuptial     settle- 

shaw  V.  Moore,  124  Tenn.  528,  34  ment,  see  editorial  note  15  Colum- 
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§  209.  Necessity  of  marriage.  Since  the  riglit  to 
ilower  exists  in  one's  favor  by  reason  of  her  widowiiood, 
it  cannot  exist  unless  there  was  a  lawful  ma»-iiage  of 
the  person  claiming  dower  to  the  person  in  whose  land 
it  is  claimed."  The  legality  of  the  marriage,  for  this 
as  for  other  purposes,  is  determined  by  the  law  of 
the  place  where  it  is  celebrated.^^  A  marriage  which 
is  voidable  only,  and  not  void,  is  sufficient  to  support 
the  claim  of  dower,  if  not  annulled  during  the  husband's 
life.-''^ 

§  210.  Seisin  of  the  husband.  It  is  stated,  espe- 
cially in  the  older  books,  that,  to  entitle  the  widow  to 
dower,  the  husband  must  have  been  ''seised  during 
coverture."^"  So  far  as  this  involves  the  exclusion  of 
dower  in  land  transferred  by  the  husband  before  mar- 
riage, its  effect  will  be  considered  elsewhere,*^  but  at 
present  we  are  concerned  with  the  question  of  what 
circumstances  render  the  husband  "seised,"  and  to  what 
extent  such  "seisin"  in  him  is  to  be   regarded  as   an 

bia  Law  Rev.  at  p.  693;     28  Harv.  Dower,    123.      But    see    Wiser    v. 

Law  Rev.  at  p.  276.  Lockwood's  Estate,  42  Vt.  720. 

37.     Co.   Litt.    32a;      Higgins   v.  38.     1     Scribner,     Dower,     147; 

Breen,  9  Mo.  497;     Jones  v.  Jones,  Putnam      v.      Putnam,      8      Pick. 

28  Ark.  19;     Cropsey  v.  Ogden,  11  (Mass.)     433;      Dickson    v.    Dick- 

N.  Y.  228.  son's  Heirs,  1  Yerg.    (Tenn.)    110, 

Accordingly,  there  is   no  dower  24  Am.  Dec.  444. 

if  either  party  to  the  marriage  had  39.     Co.    Litt.    33a;       1    Cruise, 

a  spouse  living  at  the  time  of  the  Dig.   tit.   4,   c.   1,   §   13;      1   Scrib- 

marriage.    Bates  v.  Meade,  174  Ky.  ner.    Dower,    114,'  135;      Bonliam 

545,    192    S.   W.    666;        Smith    v.  v.  Badgley,  7  111.  622;   Tomppert's 

Smith,  5   Ohio   St.   32;      Smart  v.  Ex'rs  v.  Tomppert,  13  Bush  (Ky.) 

Whaley,   6   Smedes   &  M.    (Miss.)  326,   26   Am.   Rep.   197;      Price  v. 

308;      De    France   v.    Johnson,    26  Price,  124  N.  Y.  589,  12  L.  R.  A. 

Fed.  891;      Price  v.  Price.  124  N.  359,    27   N.    E.    383;      Gathings   v. 

Y.  589,  12  L.  R.  A.  359,  27  N.  E.  Williams,    27    N.    C.    487,    44    Am. 

383.     Or,  if  the  husband  was  non  Dec.    49. 

compos  mentis  at  that  time:    Jen-  40.     Litt.    §   30;      Co.  Litt.  31a; 

kins   V.    Jenkins'    Heirs,    2    Dana.  2   Bl.   Comm.   131;      Park,   Dower, 

(Ky.)    102,   26    Am.   Dec.    437;      2  24. 

Blackst.  Comm.  130;      1  Scribner,  41.     See  post  §  220(a). 
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existing  requirement  in  the  case  of  dower.  Since  the 
transfer  of  land  does  not  now,  as  at  common  law,  in- 
volve actual  livery  of  seisin,  these  questions  may  readily 
arise  when  one,  having  title  to  land  by  a  valid  transfer 
from  another,  dies  without  having  actually  entered  on 
the  land,  leaving  a  widow.^- 

As  before  stated,  the  effect  of  a  conveyance  under 
the  Statute  of  Uses  is  to  transfer  the  seisin  out  of  the 
grantor  ;^^  and,  consequently,  provided  the  grantor  was 
not  disseised,  the  grantee  has  seisin  for  all  purposes, 
including  that  of  dower,^"*  and  any  conveyance,  if  sup- 
ported by  a  sufficient  consideration,  would  no  doubt  be 
regarded  as  taking  effect  under  the  Statute  of  Uses, 
if  necessary  to  support  dower.  Even  under  the  stat- 
utory provision,  existing  in  many  states,  that  land  may 
be  conveyed  by  a  simj)le  deed,  without  livery  of  seisin, 
or  without  act  or  ceremony  other  than  such  deed,'*^  it 
might  be  considered  that  a  deed  is  equivalent  to  livery 
of  seisin,  so  as  to  confer  the  seisin  on  the  grantee  for 
all  purposes,  provided  there  is  no  adverse  possession 
of  the  land. 

42.     In       some       comparatively  certainly    not    affect    the    widow's 

early  decisions  in  this  country  the  right  of  dower  except  as  against 

recording    of    a    conveyance    was  a  subsequent  bona  fide  purchaser 

regarded   as   equivalent   to   livery  for  value  from  the  grantor  of  the 

of  seisin.     Thomas  v.  TTiomas,  32  husband.     See  Pickett  v.  Lyles,  5 

N.  C.  123;     Talbott  v.  Armstrong,  Rich.   (S.  C.)   275;     Sutton  v.  Jer- 

14    Ind.    254;      Higbee   v.    Rice,    5  vis,  31  Ind.  265. 

Mr—    '^44,  4  Am.  Dec.  63;     Ward  43.     Ante  §   100. 

V.   Fuller,   15   Pick.    (Mass.)    185;  44.     Park,  Dower,  34;     1  Scrib- 

Patton    V.    Brown,    Brunner,    Col.  ner,  Dower,  265.     In  these  books 

Cas.    185,    Fed.    Cas.    No.    10,832;  it  is  stated  that  seisin  in  law  is 

Patton    V.     Reily,     Brunner,    Col.  conferred     by     the     statute.       As 

Cas.    180,    Fed.    Cas.    No.    10,838;  stated    in    a    previous    section    of 

Rogers'  Lessee  v.  Cawood,  1  Swan  this   work,   seisin   in   deed    passes 

(Tenn.)     142,    55    Am.    Dec.    729.  by   a   conveyance   under   the   stat- 

But,    as   a   general   rule,   in   view  ute.     See  ante  §  100. 

of   the    purpose    of   the   recording  45.     1  Stimson,  Am.  St.  Law,  § 

laws,    the    failure    to    record    the  1470.     As  to  the  conflicting  views 

conveyance  to  the  husband  would  whether  the  English  statute  8  & 
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Without  reforeiico,  liowevoi-,  to  the  character  of  tlie 
conveyance,  the  term  "seisin"  has,  as  hel'ore  indicated,^'"' 
been  applied,  since  the  Statute  of  Uses,  at  least  anioii^ 
conveyancers,  to  the  case  of  one  "having  the  legal 
estate,  either  in  possession  or  reversion,  provided  that 
it  has  not  been  turned  into  a  mere  right  of  entry,  as 
where  a  wrongdoer  has  obtained  actual  possession."^" 
This  view,  that  the  seisin,  in  the  absence  of  adverse 
possession,  follows  the  legal  title,  has  occasionally  been 
adopted  by  courts  in  this  country,^^  and  there  is  a 
strong  implication  to  the  same  effect  in  the  decisions 
which,  while  in  terms  stating,  in  reaard  to  dower,  that 
the  husband  must  have  been  seised  during  coverture, 
evidently  mean  therel)y  mei-ely  that  he  must  have  had 
an  estate  of  a  certain  character,^-'  as  well  as  in  those 
which,  while  stating  that  the  proof  by  the  widow  of 
seisin  in  the  husband  is  sufficient  if  she  shows  that  he 
was  in  possession  under  claim  of  title,  intend  to  assert 
thereby  merely  that  this  is  sufficient  evidence  of  title. ^'" 


i>  Vict.  c.  106,  providing  that  cor- 
poreal tenements  and  heredita- 
ments shall  be  deemed  to  lie  in 
grant  as  well  as  in  livery,  makes 
a  grant  effective  to  confer  seisin, 
see  article  by  Charles  Sweet,  Esq., 
12  Law  Quart.  Rev.  245. 
4G.     Ante  §  14. 

47.  Goodeve,  Real  Prop.  (3d 
Ed.,  by  Sir  H.  Elphinstone)  SG.'j, 
approved  by  Charles  Sweet,  Esq., 
12  Law  Quart.  Rev.  245. 

48.  Green  v.  Liter,  8  Cranch. 
(U.  S.)  229,  247,  3  L.  Ed.  545: 
Day  v.  Solomon,  40  Ga.  32;  Fer- 
guson V.  Ferguson,  153  Ky.  742, 
156  S.  W.  413;  Atwood  v.  At- 
wood,  22  Pick.  (Mass.)  283;  Far- 
well  V.  Rogers,  99  Mass.  33;  Mc- 
Intyre  v.  Costello.  14  N.  Y.  St. 
Rep.  370,  1  Stimson,  Ames  Stat. 
Law,  §  1400.     See  also   Pledger  v. 

R.  P.— 47. 


Ellerbe,  6  Rich.  Law   (S.  C.)    266, 
GO  Am.  Dec.  123. 

49.  Tate  v.  Jay,  31  Ark.  579; 
Butler  V.  Cheatham,  8  Bush 
(Ky.)  594;  Mann  v.  Edson,  39 
Me.  25;  Blood  v.  Blood,  23  Pick. 
(Mass.)  80;  Ware  v.  Washing- 
ton, 6  Smedes  &  M.  (Miss.)  737; 
Barnes  v.  Raper,  90  N.  C.  189; 
Rands  v.  Kendall,  15  Ohio  671; 
Pritts  V.  Ritchey,  29  Pa.  St.  71; 
Pledger  v.  Ellerbe,  6  Rich.  Law 
(S.  C.)  266,  60  Am.  Dec.  123;  Ap- 
ple V.  Apple,  1  Head   (Tenn.)  348. 

50.  Gordon  v.  Dickison,  131  111. 
141,  23  N.  E.  439;  Mann  v.  Ed- 
son,  39  Me.  25;  Torrence  v.  Car- 
boy, 27  Miss.  697;  Griggs  v. 
Smith,  12  N.  J.  L.  22;  Jackson  v. 
Waltermire,  7  Cow.  (N.  Y.)  353; 
Pickett  v.  Lyles,  5  Rich.  (S.  C.) 
275. 
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In  some  states,  owing  to  decision?  on  the  analogous 
subject  of  curtesy,^ ^  it  may  no  doubt  be  considered  that, 
even  when  there  was  adverse  possession  of  the  land,  the 
widow  will  be  given  dower,  but  generally,  it  would  seem, 
a  different  view  will  be  taken,  in  the  absence  of  a 
statutory  provision  on  the  subject.  Accordingly,  the 
widow  of  one  who  had  a  right  to  re-enter  for  breach  of 
a  condition,  and  failed  to  do  so,  has  been  regarded  as 
not  entitled  to  dower. ^^ 

In  England  and  in  a  few  states  in  this  country,  it 
is  now  provided  by  statute  that  a  widow  shall  be  dow- 
able  of  land  as  to  which  her  husband  had  a  right  of 
action  or  entry  merely,  thus  dispensing  wdth  the  re- 
quirement  of  seisin.^^ 

Seisin  in  law,  as  distinguished  from  seisin  in  deed, 
has  always  been  regarded  as  sufficient  to  support  dower, 
and  consequently  it  is  stated  by  the  older  writers  that, 
though  the  husband  fail  to  enter  on  land  which  passes 
to  him  by  descent,  the  widow  is  entitled  to  dower. ^* 

The  common  law  requirement  of  seisin  in  the 
husband  finds  an  application  in  the  rule,  still  recog- 
nized, that  there  is  no  dower  in  a  reversion  or  remain- 
der upon  an  estate  of  freehold.^^ 

Provided  the  husband  had  seisin,  the  fact  that  his 
seisin  was  wrongful  does  not  exclude  the  widow's  dower 
right,  as  against  persons  claiming  under  the  husband.^* 
There  is  no  requirement  that  the  husband  shall  have 
had  a  better  right  to  the  land  than  any  other  person. 

51.  Post   §  239.  §  19;     2  Bl.  Comm.  131;     4  Kent, 

52.  Park,  Dower,  25;  1  Cruise,  Comm.  37.  See,  as  to  seisin  in 
Dig.   tit.    6,   c.    1,    §    20;      Ellis   v.      law,  ante,   §   14. 

Kyger,    90    Mo.    600,    3    S.   W.   23;  55.     Post  §  217. 

Thompson  v.  Thompson,  46  N.  C.  56.     Park,  Dower,  37;     1  Scrib- 

430.  ner.     Dower,     267;       Mclntire    v. 

53.  Challis,  Real  Prop.  347;  1  Brown,  28  Ind.  347;  Toomey  v. 
Stlmson,  Am.  St.  Law,  §  3211;  1  McLean,  105  Mass.  122;  Randolph 
Scribner,  Dower,  258.  v.  Doss,  4  Miss.  205.     See  Vidmer 

54.  Co.  Litt.  31a;  Park,  Dow-  v.  Lloyd,  184  Ala.  153,  63  So.  943. 
er,  31;     1  Cruise,  Dig.  tit.  6,  c,  1, 
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Obviously,  however,  the  dower  estate,  like  the  husband's 
tortious  estate  from  which  it  is  derived,  is  subject  to 
destruction  by  reason  of  the  assertion  of  the  paramount 
title." 

§  211.     Duration  of  the  seisin — Transitory  seisin. 

In  order  that  the  widow  have  dower,  the  husband's 
ownership  or  ''seisin"  need  not  have  continued  for  any 
particular  time,  it  being:  sufficient  that  it  was  but 
momentary,  the  title  passing  out  of  him  immediately 
after  its  acquisition.^^ 

It  is  in  connection  with  the  question  of  the  duration 
of  the  seisin  that  consideration  is  usually  given  to  a 
class  of  cases  in  which  land  is  acquired  and  disposed  of 
by  separate  instruments,  which,  however,  constitute 
together  but  one  transaction,  and  in  such  cases  the  title 
of  the  husband,  frequently  termed  "transitory  seisin," 
is  not  considered  to  be  of  such  a  character  as  to  sup- 
port dower,  as  against  the  rights  of  those  in  favor  of 
whom  a  disposition  is  thus  simultaneously  made  by  the 
husband.^^  In  such  cases,  the  husband  is  considered  not 
to  acquire  a  beneficial  interest  as  against  the  person  in 
favor  of  whom  rights  are  created,  but  to  be  in  effect  a 
mere  "conduit  of  title,"*''' 

57.  Post  §  221.  after  his  father's  death,  for  such 

58.  McCauley  v.  Grimes,  2  GiU      a  period  as  to  entitle  his  widow  to 
&  J.   (Md.)   318,  20  Am.  Dec.  434;       dower. 

Stanwood  v.  Dunning,  14  Me.  290;  59.     2    Blackst.   Comm.    132;      1 

Holbrook  v.   Finney,  4  Mass.  56G,  Scribner,    Dower,    271;       4    Kent. 

3  Am.  Dec.  243;     Griggs  v.  Smith.  Comm.  38;    Amcotts  v.  Catherich, 

12  N.  J.  Law,  22;      Sutherland  v.  Cro.  Jac.  615;      Hugunin  v.  Coch- 

Sutherland,  G9  111.  481;     Douglass  rane,  51  111.  302,  2  Am.  Rep.  303; 

V.   Dickson,  11  Rich.    (S.  C.)    417.  Johnson    v.    Plume,    77    Ind.    166; 

In     Broughton    v.    Randall,    Cro.  Stanwood  v.  Dunning,  14  Me.  290; 

Eliz.  502,  a  case  often  referred  to  Holbrook  v.  Finney,  4  Mass.  566, 

by   the  text   writers,   where   a  fa-  3  Am.  Dec.  243;     Fontaine  v.  Boat- 

ther  and  son,  who  were  joint  ten-  men's     Sav.     Inst.,    57     Mo.     5o2; 

ants,    were    hanged    at    the    same  Moore  v.  Esty,  5  N.  H.  479;  Adams 

time,    and    the    son    appeared    to  v.  Hill,  29  N.  H.  202. 

struggle   longer    than    the   father,  60.     See  McCauley  v.  Grimes,  2 

it   was  held   that   he   was   seised.  Gill  &  J.   (Md.)   318,  20  Am.  Dec. 
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The  most  common  instance  of  the  application,  or 
asserted  application,  of  this  principle,  is  seen  in  the 
cases  in  which  a  purchaser  of  property,  on  reccivinii;  a 
deed  thereof,  gives  to  his  vendor  a  ''purchase  money 
mortgage,"  as  it  is  called,  to  secure  the  payment  of  the 
whole  or  a  part  of  the  purchase  ]irice.  In  such  case, 
the  deed  and  mortgage  are  considered  parts  of  one  trans- 
action, and  the  purchaser  does  not  have  such  a  title  as 
will  give  a  right  of  dower  to  his  wife  as  against  the; 
mortgagee,  though  as  against  all  others  she  is  entitled 
to  dower.**^  In  some  states  there  is  a  statutory  ]n'o- 
vision  confirmatory  of  this  rule  in  favor  of  the  holder 
of  a  purchase-money  mortgage.''-  A  like  principle  has 
been  applied  when  the  purchaser  of  the  property,  in- 
stead of  giving  a  purchase-money  mortgage  to  the 
vendor,  gives  a  mortgage,  in  pursuance  of  a  prioi-  agree- 


434;  Holbrook  v.  Finney,  4  Mass. 
566,  3  Am.  Dec.  243;  Douglass  v. 
Dickson,  11  Rich.  Law  (S.  C.) 
417;  2  Blackst.  Comm.  132,  Col- 
eridge's notes. 

61.  4  Kent.  Comm.  39;  1  Scrib- 
ner,  Dower,  273;  Mayburry  v. 
Brien,  15  Pet.  (U.  S.)  21,  39,  10 
L  Ed.  646;  Eslava  v.  Lepetre. 
21  Ala.  504,  56  Am.  Dec.  266: 
Smith  V.  Stanley,  37  Me.  11,  58 
Am.  Dec.  771;  Glenn  v.  Clark,  53 
Md.  580;  Stowe  v.  Tifft,  15  .Johns. 
(N.  Y.)  458;  Sheldon  v.  Hoffna- 
gle,  51  Hun.  (N.  Y.)  878;  Nichols 
V.  French.  83  Ohio  St.  162.  93  N. 
E.  897;  Hurst  v.  Dulaney,  87  Va. 
444,  12   S.  E.   800. 

In  order  to  constitute  the  con- 
veyance by  the  vendor  and  the 
mortgage  by  the  vendee,  or  any 
other  two  Instruments,  parts  of 
the  same  transaction,  within  the 
rule,  they  must,  It  has  been  said, 
be  delivered  at  approximately  the 


same  time.  Rawiin^s  v.  Lowndes, 
34  Md.  639;  Fontaine  v.  Boat- 
men's Sav.  Inst.,  57  Mo.  552;  Seek- 
right  V.  Moore,  4  Leigh  (Va.)  30, 
24  Am.  Dec.  704;  But  in  Wheat- 
ley's  Heirs  v.  Calhoun,  12  Leigh 
(Va.)  269,  37  Am.  Dec.  054,  it 
was  considered  sufficient  that  the 
making  of  the  mortgage  was  ar- 
ranged for  at  the  time  of  the  ex- 
ecution of  the  conveyance.  And 
occasionally  the  vend'or's  prior- 
ity has  been  regarded  as  existing, 
although  the  mortgage  was  deliv- 
ered at  a  considerable  interval  af- 
ter the  delivery  of  the  conveyance, 
on  the  theory  that  there  was  a 
vendor's  lien  in  his  favor  which 
was  merely  continued  by  the  mort- 
gage. Boos  v.  Ewing,  17  Ohio 
500;  Boorum  v.  Tucker,  51  N.  J. 
Eq.  135. 

62.  1  Stimson,  Am.  St.  Law. 
§  3213(B);  1  Sharswood  &  B. 
Lead.  Cas.  Real  Prop.  327. 
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niciit,  and  as  a  part  ol'  the  sanio  transaction,  to  a  tliird 
person,  who  furnishes  the  purchase  money,  and  the 
ri.n'ht  of  dower  is  snhordinatcd  to  tlio  mortgage  so 
given/'"' 

AVhilc  tlio  doctrine  of  transitoi'v  seisin  may  serve 
to  explain  tlie  i)riority  of  the  purchase  money  mortgage 
in  those  states  in  which  a  mortgage  involves  a  transfer 
of  tlie  lesal  title  to  the  land,  it  does  not  appear  to  l)e 
a)ij)licahle  iu  any  jurisdiction  in  which  the  lien  theory 
of  a  mortsage  is  adoi)ted,"'*  since  there  the  seisin 
must  be  regai'ded  as  passing  in  the  ordinary  case,  to  the 
IMiichaser,  and  as  continuing  in  him,  in  spite  of  the 
creation  of  a  mortgage  to  secui-e  the  purchase  money. 
In  such  a  jurisdiction  the  priority  accorded  tlie  mortgage 
would  appear  to  be  based  on  an  equity  in  favor  of  the 
vendor  to  have  the  land  regarded  |)rimarily  as  a  fund 
from  which  to  pay  the  purchase  price,"''  and  such  a  view 
finds  confirmation  in  decisions  giving  a  like  priority, 
as  against  the  dower  claim,  to  the  vendor's  lien  for  the 
price,*'*^  which  is  recognized  in  many  states  in  the  ab- 


63.  Thomas  v.  Hanson,  44  Iowa, 
651;  Smith  v.  Stanley,  37  Me.  11, 
58  Am.  Dec.  771;  Glenn  v.  Clark, 
53  Md.  580;  King  v.  Stetson,  11 
Allen  (Mass.)  407;  Adams  v. 
Hill,  29  N.  H.  202;  Kittle  v.  Van 
Dyck,  1  Sandf.  Ch.  (N.  Y.)  76; 
Cunningham  v.  Knight,  1  Barh. 
(N.  Y.)  399;  Bunting  v.  Jones, 
78  N.  C.  242;  Roush  v.  Miller,  39 
W.  Va.  638,  20  S.  E.  663;  Jones 
V.  Parker,  51  Wis.  218,  8  N.  W. 
124.  Compare  Smith  v.  McCarty, 
119  Mass.  519;  McClure  v.  Har- 
ris, 12  B.  Mon.   (Ky.)    261. 

Likewise  when,  as  the  consid- 
eration for  the  purchase,  it  was 
agreed  that  the  purchaser  should 
raise  money  to  pay  a  debt  or  debts 
of  the  vendor,  and  a  mortgage  was 
accordingly  given  for  this  purpose 


as  of  the  same  date  as  the  convey- 
ance, such  mortgage  was  regard- 
ed as  taking  precedence  of  the 
dower  right  of  the  purchaser's 
wife.  Butler  v.  Thornburgh,  141 
Ind.  152,  40  N.  E.  514;  Groce  v. 
Ponder,  63  S.  C.  162,  41  S.  E.  83; 
Coffman  v.  Coffman,  79  Va.  504. 

64.  Post.  §  600. 

65.  Pomeroy,  Eq.  Jur.  §  725. 

66.  1  Scribner,  Dower,  555; 
Brooks  v.  Woods,  40  Ala.  538; 
Tliorn  v.  Ingram,  25  Ark.  52;  Hu- 
gunin  v.  Cochrane,  51  111.  302,  2 
Am.  Rep.  303;  Price  v.  Hobbs,  47 
Md.  359;  Cocke  v.  Bailey,  42 
Miss.  81;  Boorum  v.  Tucker,  51 
N.  J.  Eq.  135,  26  Atl.  456;  Unger 
v.  Leiter,  .S2  Ohio  St.  210.  See 
Bothe  V.  Gleason,  126  Ark.  313, 
190  S.  W.  562. 
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sence  of  a  purcliase-money  mortgage.®''' 

§  212.     Things   in  which  the  dower  right  exists. 

There  is  a  right  of  dower  only  in  lands  and  tenements.^^ 
Consequently  it  does  not  exist  in  the  case  of  crops  or 
trees  severed  from  the  realty.  But  any  crops  or  trees 
growing  at  the  time  of  the  husband 's  death  are  regarded 
as  part  of  the  land  for  the  purpose  of  determining  the 
property  to  be  assigned  as  dower."^^ 

Since  one  for  whose  benefit  money  is  directed  to 
be  invested  in  land  is  regarded  as  having  an  interest 
in  land  rather  than  in  money.' ^  if  he  dies  before  the 
investment  is  made  his  widow  is  entitled  to  dower.'^ 
And  since  one  for  whose  benefit  land  is  directed  to  be 
sold  is  regarded  as  having  an  interest  in  money  rather 
than  in  land,  there  is  no  right  of  dower  in  favor  of 
his  widow.'^' 

When  land  is  sold  by  order  of  court,  after  the 
husband's  death,  free  of  dower,  for  the  purpose  of 
paying  the  decedent's  debts,  making  partition,  or  fore- 
closing a  mortgage,  dower  will  be  allowed  out  of  the 
proceeds,  or  surplus  proceeds,  of  sale,  as  representing 
the   land."^     In   case   the    sale    takes    place   before    the 

67.  Post,  §  664.  under  the  doctrine  denying  dower 

68.  Litt     §     36;        2     Blackst.  in  equitable  interests,  dower  was 
Comm.  131.  not  allowed  in  money  directed  to 

69.  Hallett    v.    Hallett,    8     Ind.  be  laid  out  in  land.    Park,  Dower, 
App.  305,  34  N.  E.  740.  136;      1   Scribner,    Dower,   450. 

70.  Ralston    v.    Ralston,    3    G.  73.     Berrien  v.  Berrien,  4  N.  J. 
Greene   (Iowa)  533;   Clark  v.  Bat-  Eq.  37. 

torf,  1  Thomp.   &  C.    (N.  Y.)    58;  74.     Chaney's  Heirs  v.  Clianey's 

Midyette  v.  Grubbs,  145  N.  C.  85,  Adm'r,    38   Ala.   35;        Upshaw   v. 

13  L.  R.  A.    (N.  S.)    278,  58  S.  E.  Upshaw,  180  Ala.  204,  60  So.  804; 

795;      Delaney    v.    Manshum,    146  Brown  v.  Brookhart,  146  Iowa  79, 

Mich.   525,   109  N.  W.   1051.     And  124  N.  W.  882;     Ratcliffe  v.  Mason, 

see   Mulholland's    Estate,    154    Pa.  92  Ky.  190,   17   S.   W.   438;      Mac- 

St.  491,  26  Atl.  612.                             •  cubbin  v.  Cromwell,  2  Har.   &  G. 

71.  See   ante    §    118.  (Md.)  443;     Cook's  Ex'r  v.  Cook's 

72.  Haggard  v.  Rout's  Heirs,  6  Adm'r,  20  N.  J.  Eq.  375;     Turner 
B.  Mon.    (Ky.)    247.     In  England,  v.   Kuehnle,  71  N.   J.   Eq.   466,   64 
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husband's  death,  the  dower  riglit  is,  in  many  jurisdic- 
tions, extinguished.'^'*"'^" 

Mines  and  quarries.  It  has  been  said,  with  some 


degree  of  frequency,  that  the  widow  has  dower  in  mines 
and  quarries  belonging  to  the  husband  which  were 
opened  and  worked  during  his  life."  The  w^ord  "mine," 
is  ordinarily  defined  as  an  excavation  by  means  of 
which  minerals  are  extracted  from  the  earth,  and 
''quarry"  is  likewise  defined  as  an  excavation  made  for 
the  purpose  of  extracting  stone.  There  cannot,  however, 
be  dower  in  an  excavation,  a  mere  void,  and  the  state- 
ment above  referred  to  would  appear  to  mean  merely  that 
such  part  of  the  husband's  land  as  consists  of  mineral 
deposits  which  were  worked  during  his  life  is  to  be 
regarded  in  the  same  way  as  non  mineral  land  for  the 
purpose  of  assigning  dower. 

The  statement  that  there  is  dower  in  mines  which 
were  opened  during  the  husband's  life  involves  the  im- 
plication that  there  is  no  dower  in  mines  which  were 
not  so  opened,  and  occasionally  explicit  statements  to 
that  effect  are  to  be  found.'^^  Such  a  statement  would 
seem  to  mean,  not  only  that  no  dower  is  to  be  assigned 
in  a  tract  of  land  which  has  no  value  apart  from  the  un- 

Atl.    478;      Church    v.    Church,    3  ley,    8   Ky.   Law   Rep.    690;      Ken- 

Sandf.  Ch.    (N.  Y.)    434;      Nichols  tucky    River   Consol.    Coal    Co.    v. 

V.  French,  83  Ohio  St.  162,  93  N.  Frazier,    161    Ky.    374,    170    S.    W. 

E.   897;      Chaffee   v.   Franklin,    11  986;       Moore    v.    Rollins,    45    Me. 

R.  I.  578;     Jefferies  v.  Allen,  38  S.  493;      Billings  v.  Taylor,  10  Pick. 

C.  268;     Gwynne  v.  Estes,  14  Lea  (Mass.)     460,    20    Am.    Dec.    533; 

(Tenn.)    662;      Hurst  v.   Dulaney,  Rockwell  v.  Morgan,  13  N.  J.  Eq. 

87  Va.  444,  12  S.  E.  800.    For  stat-  389;      Coates   v.    Cheever,   1    Cow. 

utes  to  this  effect,  see  1  Stimson's  (N.    Y.)    460;      Shupe    v.    Rainey, 

Am.   St.  Law,  §  3216.  255  Pa.  432,  100  Atl.  138;     Clift  v. 

75-76.     See  post  §  230,  notes  37-  Clift,   87   Tenn.   17,   9    S.  W.   360; 

40.  Bond  V.  Godsey,  99  Va.  564,  39  S. 

77.     Stoughton      v.      Leigh,      1  E.  216. 
Taunt.    402;      Lenkers    v.    Henke,  78.     Stoughton      v.      Leigh,      1 

73    111.   405;      Hendrix   v.   McBeth,  Taunt.  402;     Kentucky  River  Con- 

61   Ind.  473;     Whittaker  v.  Lind-  sol.  Coal  Co.   v.  Frazier,   101  Ky. 
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opened  mineral  deposits  therein,  lint  also  that,  in  case  a 
tract,  although  containing  such  mineral  deposits,  is  ca- 
pable of  profita1)le  use  without  reference  thereto,  the  one- 
third  in  value  of  such  tract,  to  be  assigned  for  dower,  is  to 
be  ascertained  without  regard  to  these  deposits.  The 
view  referred  to  may  be  assumed  to  be  based  on  the  con- 
sideration that  the  dow^eress,  as  life  tenant,  cannot  work 
such  deposits  without  being  guilty  of  waste,'^  and  if, 
as  appears  to  be  the  case.^*^  the  one-third  in  value  of 
the  husband's  land  which  is  to  be  assigned  as  dower 
is  such  part  as  will  produce  one-third  the  rents  and 
profits  produced  by  all  the  husband's  land,  it  seems 
proper  to  consider  such  only  of  the  husband's  land  as 
will  produce  rents  and  profits  availa])le  to  the  doweress. 
A  different  view,  however,  that  the  widow  is  entitled  to 
dower  in  unopened  as  well  as  opened  mineral  deposits 
has   been   occasionally   asserted. '^^ 

Accepting  the  distinction  between  an  opened  and  an 
nnopened  mine  as  regards  the  right  of  dower,  a  mine, 
that  is,  a  single  vein  or  body  of  mineral,^-  is  regarded 
as  opened  in  case  any  part  thereof  has  been  opened  and 
worked.'^''  A  lease  by  the  husband,  allowing  the  open- 
ing of  the  mine  by  the  lessee,  has  been  regarded  as 
equivalent  to  the  opening  of  the  mine  by  the  husband 
himself,"'^   and   even    a   working   by   the   heir,   after   the 

374,    170    S.    W.    986;      Daniels   v.  regards    another    vein,    unless    be- 

Charles,    172    Ky.    238,    189    S.   W.  neatli   the  other.     Crouch   v.  Pur- 

192;      Coates   v.    Cheever,    1   Cow.  year,   1   Rand.    (Va.)    258. 

(N.  Y.)   460;     Crouch  v.  Puryear,  83.     Billings  v.  Taylor,  10  Pick. 

1  Rand   (Va.)   228.  (Mass.)     460,    20    Am.    Dec.    533; 

79.  Post  §  282.  Moore    v.     Rollins,     45    Me.     493; 

80.  Post   §   233,   note   98.  Gaines   v.   Green    Pond   Iron    Min. 

81.  In  re  Seager,  92  Mich.  186,  Co.,  33  N.  J.  Eq.  603. 

52N.  W.  299;     Reynolds  v.  Whites-  84.     Priddy  v.   Griffith,    150   111. 

carver,  C6  W.  Va.  .388,  6G  S.  E.  518;  560,    41    Am.    St.    Rep.    397,   37   N. 

Deffenbaugh  v.  Hess,  225  Pa.  638,  E.    999;      Daniels   v.   Charles,    172 

36  L.   R.   A.    (N.   S.)    1099,  74  Atl.  Ky.  238,  189   S.  W.   192;      Keen  v. 

f08.  Bartlett,  41  W.  Va.  559,  31  L.  R.  A. 

82.  That    one    vein    is    opened  128,  56  Am.  St.  Rep.  884,  23  S.  E. 
gives  no  right  to  the  doweress  as  664;      Alderson's   Adm'r  v.  Alder- 
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hiisbaiifrs    death,    has    boon    rof::ai-do(l   as    siifTicioiit    for 
this  purpose. ^^' 

Wild  lands.     Tu  Now  FiTi,i>laii(l,  u|)(tii  iho  tlioory 


that  wUd  and  iiiiimpioved  lands  can  <j:onorally  ho  ulili/od 
only  by  ontiinf;-  the  wood  thoroon,  and  that  a  lil'e  tenant 
is  not  entitled  so  to  do,^''  it  has  been  held  that  thoi-e  is 
no  dower  ri.^ht  in  such  lands,  except  when  they  ai'o  cnym- 
ble  of  use  in  connection  with  a  dwollincr,  or  with  iin- 
proved  lands,  for  such  purposes  as  fuel,  fencing-,  ])asture, 
and  the  like.'^'^  In  other  parts  of  the  country",  a  different 
rule  prevails,  and  the  wife  is  given  dower  in  wild  and 
unimproved  lands. ^* 

Exchanged  lands.    AVhilo,  by  the  ordinary  rules 


applicable  to  dower,  if  the  husband,  dui'ing  coverture,  ex- 
change one  ])arcel  of  land  for  another,  the  wife  would 
be  entitled  to  dower  in  both  parcels,  as  land  of  which 
he  was  seised  during  covei'ture,  an  exception  has  been 
made  in  regard  to  lands  so  given  and  received  in  ex- 
change; it  being  held  that  the  widow,  while  entitled  to 
choose  whether  she  shall  have  dower  in  those  given  or 
those  received  by  the  husband,  cannot  have   dower   in 


son,  46  W.   Va.  242,  33  S.   E.  228 
(curtesy). 

85.  Lenfers  v.  Henke,  73  111. 
405,  24  Am.  Rep.  26.>.  See  In  re 
Scager,  92  Mich.  186.  52  N.  W. 
299;  Higgins  Oil  &  Fuel  Co.  v. 
Snow,  51  C.  C.  A.  267,  113  Fed. 
433. 

86.  Post  §   283. 

87.  1  Scribner,  Dower,  206; 
Conner  v.  Shepherd,  15  Mass.  167; 
Webb  V.  Townsend,  1  Pick.  (Mass.) 
21,  11  Am.  Dec.  132;  Stevens  v. 
Owen,  25  Me.  94;  Shattuck  v. 
Gragg,  23  Pick.  (Mass.)  88.  The 
rule  has  occasionally  been  incor- 
porated in  a  statutory  provision. 
Ford  V.  Erskine,  50  Me.  227;  John- 


son V.  Perley,  2  N.  H.  56,  9  Am. 
Dec.  35;  Goodspoed  v.  Lawrence, 
208  Mass.  258,  94  N.  E.  395.  See 
1  Stimson's  Am.  St.  Law,  §  3219. 

ITie  fact  that  a  purchaser  from 
the  husband  of  wild  land  improves 
it  and  changes  its  condition  does 
not  entitle  the  widow  to  dower. 
Webb  v.  Townsend,  1  Pick.  (Mass.) 
21. 

88.  Pike  v.  Underbill,  24  Ark. 
124;  Chapman  v.  Schroeder,  10 
Ga.  321;  Schnebly  v.  Schnebly, 
26  111.  116;  Hickman  v.  Irvine's 
Heirs,  3  Dana  (Ky.)  121;  Camp- 
bell's Appeal,  2  Dougl.  (Mich.) 
141;  Brown  v.  Richards,  17  N. 
J.  Eq.  32;    Allen  v.  McCoy,  8  Ohio, 
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both.^^  But  this  rule  restricting  her  dower  to  the 
lands  given  or  those  received  applies  only  when  the 
transaction  is  an  "exchange,"  in  the  strict  common-law 
meaning  of  the  word,  involving  a  mutual  grant  of  equal 
interests  in  the  res^Dective  parcels  of  land.^*'  The  rule 
is  in  this  country  occasionally  incorporated  in  a  statute.^^ 

Incorporeal  things,  real.     Since  there  is  a  right 

to  dower  in  lands  and  "tenements,"  and  this  latter 
term  is  regarded  as  inclusive  of  incorporeal  things 
real,''-  it  exists,  subject  to  an  important  exception  here- 
inafter referred  to,  in  what  we  designate  as  "rights  as 
to  the  use  and  profits  of  another's  land."^^  Thus,  there 
is  a  right  to  dower  in  rent  charged  on  another's  land 
in  favor  of  the  deceased  husband  and  his  heirs,^^  and 
also  in  a  fishing  privilege,  or  other  right  of  profit,^^  and 
in  a  right  to  erect  a  wharf  on  another's  land.^^ 

In  rights  in  another's  land,  however,  which  "lie  in 
appendancy,"  as  it  is  sometimes  expressed, — that  is, 
which  are  incident  to  the  husband's  ownership  of  other 
land,  or  of  another  estate  therein, — there  is  no  independ- 
ent right  of  dower,  though  indirectly  the  widow  ob- 
tains dower  therein  by  reason  of  her  dower  right  in 
the  land  or  estate  therein  to  which  such  right  may  be 
appendant.^^    Accordingly,  there  is  no  right  to  dower  in 

418;      Macaulay's   Ex'r   v.   Dismal  91.     1  Stimson's  Am.  St.  Law,  § 

Swamp    Land    Co.,    2    Rob.    (Va.)  3218;      1    Sharswood   &    B.    Lead. 

507.  Cas.  Real  Prop.  p.  346. 

89.  Co.    Litt.   31b;      Stevens  v.  92.     A7ite    §    5. 

Smith,    4   J.   J.    Marsh.    (Ky.)    64,  93.     Park,  Dower,  110  et  seq. 

20    Am.    Dec.    205;       Towsley    v.  94.     Co.   Litt.  32a;      1   Scribner, 

Smith,  12  Up.  Can.  Q.  B.  555;   De-  Dower    (2d  Ed.)   198;     Chaplin  v. 

Witt  V.  De  Witt,  202  Pa.  St.  255,  Chaplin,  3  P.  Wms.  229;     Chase's 

51  Atl.  987.  Case,  1  Bland  Ch.    (Md.)    227. 

90.  Hartwell   v.   De   Vault,   159  95.     Co.  Litt.  32a;      Park,  Dow- 
Ill.    325,    42    N.    E.    789;      Cass    v.  er,  112. 

Thompson,  1  N.  H.  65,  8  Am.  Dec.  9G.     Bedlow  v.  Stillwell,  158  N. 

36;      Mosher    v.    Mosher,    32    Me.  Y.  292,  53  N.  E.  26. 

412.     And  see  Wilcox  v.  Randall,  97.     Park,  Dower,  114;     1  Scrib- 

7    Barb.    (N.    Y.)    633.     As   to   ex-  ner,   Dower,  199. 

change,   see  post   §   375. 
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an  easement,  apart  from  the  land  to  which  it  is  ap- 
purtenant.^- And,  in  the  case  of  a  rent  reserved  on  a 
lease  for  years,  the  dower  ri<;]it  tlierein  exists  merely 
by  reason  of  the  existence  of  such  right  in  tlie  reversion 
to  which  the  rent  is  incident.^'' 

There  is  no  dower  in  a  mere  personal  privilege  to 
use  water/  or  in  a  revocable  license,^  neither  of  which 
can  be  regarded  as  within  the  description  of  lands  or 
tenements  for  any  purpose. 


§  213.  Character  of  the  husband's  estate.  Since  the 
estate  of  dower  is  derived  out  of  the  estate  of  the 
husband,  his  estate  must,  in  order  that  the  wife  be 
endowed,  be  one  of  inheritance, — that  is,  either  a  fee 
simple  or  a  fee  tail.^  Accordingly,  there  can  be  no 
dower  when  the  husband  had  merely  a  life  estate.'* 

There  is  no  right  of  dower  at  common  law  if  the 
husband  had  merely  a  chattel  interest  in  land,  such  as 


98.  Wyman  v.  Oliver,  75  Me. 
421;  Chouteau  v.  Missouri  Pac. 
R.  Co.,  122  Mo.  375,  22  S.  W.  458, 
30  S.  W.  299. 

99.  Co.  Litt.  32a;  4  Kent, 
Comm.  40;  Stoughton  v.  Leigh, 
1  Taunt.  402;  Weir  v.  Tate,  39 
N.  C.  264;  Boyd  v.  Hunter,  44 
Ala.  705;  Williams  v.  Cox,  3  Edw. 
Ch.  (N.  Y.)  178;  Herbert  v.  Wren, 
7  Cranch  (U.  S.)  370,  378.  3  L. 
Ed.  374. 

1.  As  to  use  surplus  waters  of 
a  canal,  Kingman  v.  Sparrow,  12 
Barb.    (N.  Y.)    201. 

2.  Duncan  v.  Navassa  Phos- 
phate Co.,  137  U.  S.  647,  34  L.  Ed. 
825. 

3.  Litt.  §  36;  2  Bl.  Comm. 
131;  Kennedy  v.  Kennedy,  29  N. 
J.  Law,  185;  Weir  v.  Tate,  39 
N  C.  264;  Register  v.  Elder,  231 
Mo.  321,  132  S.  W.  699. 


4.  Harriot  v.  Harriot,  25  App. 
Div.  (N.  Y.)  245;  Thompson  v. 
Vance,  1  Mete.    (Ky.)    669. 

Even  though  the  husband  be 
seised  of  an  estate  per  autre  vie, 
and  die  before  the  cestui  que  vie, 
there  is  no  right  of  dower.  Gillis 
V.  Brown,  5  Cow.  (N.  Y.)  388; 
Fisher  v.  Grimes,  1  Smedes  &  M. 
Ch.    (Miss.)    107. 

There  is  no  dower  where  a  fee 
tail  is  by  statute  made  a  life  es- 
tate with  a  remainder  in  fee  sim- 
ple. Burris  v.  Page,  12  Mo.  358; 
Trumbull  v.  Trumbull,  149  Mass. 
200,  4  L.  R.  A.  117,  21  N.  E.  366. 

Where  one  has  an  equitable  es- 
tate for  life,  and  a  legal  remain- 
der, his  widow  is  not  entitled  to 
dower,  since  the  rule  in  Shelley's 
Case  cannot  apply.  Kenyon  v. 
Kenyon,  17  R.  I.  539,  23  Atl.  101; 
24  Atl.  787.     See  ante  §  153. 
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a  tenii  for  years,  however  long  it  may  have  to  run,** 
or  even  though  it  be  renewable  forever,^  nor  can  there 
be  dower  in  an  estate  at  will." 

Estates  inheritable  by  issue.     The  estate  must 

l3e  one  which  might  possibly  descend  to  a  child  of  the 
marriage,  in  case  one  be  born,  and,  accordingly,  if  the 
husband  is  tenant  in  special  tail  as  having  an  estate 
given  to  him  and  the  heirs  of  his  body  by  a  certain 
wife,  a  subsequent  wife  has  no  right  of  dower.^  But  is- 
sue need  not  be  actually  born,  as  in  the  ca^^e  of  curtesy, 
nor  need  the  wife  be  physically  able  to  bear  issue.*^ 

§  214.  Dower  in  equitable  estates.  Though  gener- 
ally the  incidents  and  attributes  of  legal  estates  were 
by  chancery  given  to  equitable  estates,  an  exception 
was  made  as  regards  dower,  which  was  not  allowed  in 
such  estates  in  England  until  the  rule  was  changed  by 
statute.^*'     In    this    country,    while    in    some    cases    the 

5.  Park,  Dower,  47;  Whitmire  simple  given  to  the  husband  was 
V.  Wright,  22  S.  C.  446,  53  Am.  subject  to  a  limitation  over  at 
Rep.  725;  Goodwin  v.  Goodwin,  the  husband's  death  in  favor  of 
33  Conn.  314;  Ware  v.  Washing-  his  issue  if  he  had  issue,  since  the 
ton,  6  Smedes  &  M.  (Miss.)  737.  children  would  necessarily  take 
In  some  states,  however,  there  by  the  limitation  and  not  by  de- 
are  statutes  giving  dower  in  es-  scent.  Barker  v.  Barker,  2  Sim. 
tates  for  a  considerable  period  of  249. 

years,  named  in  the  statute.     See  9.     Co.    Litt.    40b;      1    Scribner, 

1    Scribner,   Dower,   364.  Dower  (2d  Ed.)  229.     But  at  com- 

6.  Spangler  v.  Stanler,  1  Md.  mon  law  there  was  no  dower  if 
Ch.  3G.  the  wife  was  under  nine.     Id. 

7.  Duncan  v.  Navassa  Phos-  10.  Park,  Dower,  124  et  seq.; 
phate  Co.,  137  U.  S.  647,  34  L.  4  Kent,  Comm.  43;  1  Roper, 
Ed.  825.  Husb.  &  Wife,  354;     Bottomley  v. 

8.  Litt.  §  53;  2  Blackst,  Comm.  Fairfax,  Finch,  Prec.  336,  1  .Ames' 
79;  Park,  Dower,  Cro.  Jac.  615;  Cas.  Trusts,  375,  and  note;  D'- 
Northcut  V.  Whipp,  12  B.  Mon.  Arcy  v.  Blake,  2  Schoales  &  L. 
(Ky.)  65;  Peay  v.  Peay,  2  Rich.  388,  1  Ames'  Cas.  Trusts  376.  The 
Eq.  (S.  C.)  409.  And  it  has  been  rule  was  changed  in  England  by 
held  in  England  that  there  was  the  Dower  Act,  3  &  4  Wm.  IV.  c. 
no  dower  when  the  estate  in  fee  105    (A.  D.  1833). 
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original  Kiiglish  rule  was  followed,"  a  dilYcreiit  rule 
usually  prevails,  frequently  by  express  provision  of 
statute.'-  In  some  states,  statutes  allowing  dower  in 
an  equitable  estate  bave  been  construed  to  be  applicable 
only  wben  tbe  liusband  has  not  disposed  of  bis  interest 
before  his  death. ^•'* 

In  so  far  as  dower  may  exist  in  equitalile  estates  in 
the  pai-ticular  jurisdiction,  and  there  is  also  i-eeognized, 
as  is  generally  the  case,  a  resulting  trust  in  favor  of 
a  purchaser  who  has  the  legal  title  vested  in  another, '"* 
there  would  seem  to  be  a  right  of  dower  in  favor  of 
such  purchaser's  wife.^'^  The  decisions  are  not  however 
entirely  clear  as  regards  the  dower  right  of  the  widow 
of  one  who,  on  purchasing  property,  had  the  legal  title 
placed  in  a  third  person.  In  a  few  cases  the  court 
placed  its  decision  in  favor  of  the  dower  right  upon  the 
consideration   that   the  title   was   so  taken   with   the   in- 


11.  See  Mayburry  v.  Brien,  15 
Pet.  (U.  S.)  38;  Blakeney  v.  Fer- 
guson, 20  Ark.  547;  Hopkins  v 
Frey,  2  Gill  (Md.)  359;  Mann  v. 
Ed-son,  39  Me.  25;  Hopkinson  v. 
Dumas,  42  N.  H.  301;  Phifer  v. 
Phifer,  157  N.  C.  221.  72  S.  G. 
1006;  Hadley  v.  Hadley,  73  Ore. 
179,  144   ':^ac.  80. 

12.  Green  v.  Huntington,  7:'. 
Conn.  lOfi,  46  Atl  88^.;  NicoU  v. 
Ogden,  29  111.  323,  81  Am.  Dec. 
311;  Stroup  v.  Stroup,  140  Ind. 
179,  27  L.  R.  A.  523,  39  N.  E.  864; 
Everitt  v.  Everitt,  71  Iowa  221.  32 
N.  W.  273;  Stevens  v.  Smith,  4 
.1.  .1.  Marsh.  (Ky.)  G4,  20  Am.  Dec. 
205;  Davis  v.  Green.  102  Mo.  170. 
11  L.  R.  A.  90,  14  S.  W.  876;  Yeo 
v.  Mercereau,  18  N.  J.  L.  ."187; 
Brown  v.  Brown.  82  N.  .1.  Eq.  40, 
88  Atl.  186;  Church  v.  Church. 
3  Sandf.  Ch.  (N.  Y.)  434;  Hen- 
dren  v.  Hendren,  153  N.  Car.  505, 
6;t  S.  E.  506;     Shoemaker  v.  Walk- 


er, 2  Serg.  &  R.  (Pa.)  554; 
Thompson  v.  Cochran,  7  Humph. 
(Tenn.)  72,  46  Am.  Dec.  68;  Row- 
ton  V.  Rowton,  1  Hen.  &  M.  (Va.) 
92;  Meyer  v.  Barnett,  60  W.  Va. 
467,  6  L.  R.  A.  (N.  S.)  1191,  IIG 
Am.  St.  Rep.  894,  56  S.  E.  206; 
Harley  v.  Harley,  140  Wis.  282. 
122  N.  W.  761.  For  statutory  pro- 
visions, see,  also,  1  Stimson's  Am. 
St.  Law,  §  3212;  1  Scribner,  Dow- 
er, 420  et  seq.;  1  Sliarswood  &  B. 
Lead.  Cas.  Real  Prop.  312.  And 
compare  Phelps  v.  Phelps,  143  N. 
Y.  197,  25  L.  R.  A.  625,  38  N.  E. 
280,  construing  the  New  York 
statute. 

13.  7m  re  Ransom,  17  Fed.  331: 
Hamilton  v.  Hughes.  6  J.  J.  Marsh. 
(Ky.)  581;  Glenn  v.  Clark.  53 
Md.  580;  Miller  v.  Wilson,  15 
Ohio,  108. 

14.  Ante  §  107(c). 

15.  See  Redman's  Adm'r  v. 
Redman,  112  Ky.  760,  66  S.  W.  745. 
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tention  of  defeating  dower/*'  apparently  regarding  it 
as  analogous  to  tlie  case  of  a  conveyance  in  fraud  of 
dower.^***  Occasionally,  when  the  legal  title  was  taken 
in  the  name  of  another  for  the  purpose  of  defrauding 
creditors,  the  widow  was  denied  her  dower  in  the  land,^^'' 
presumably  on  the  theory  that  under  such  circumstances 
equity  does  not  recognize  a  resulting  trust  in  favor  of 
the  person  paying  the  consideration. ^^''^  In  one  state  a 
transaction,  by  which  one  of  the  parties  has  property 
conveyed  to  another  in  order  to  exclude  dower  in  favor 
of  the  other  party  to  the  marital  relation  has  been  re- 
ferred to  as  entirely  proper  and  justifiable  :^^"^  and  in 
England  the  propriety  of  such  a  practice  appears  never 
to   have   been   questioned. ^^'^^ 

Interests  under  contract  of  purchase.    As  before 


explained,  one  to  whom  another  has  contracted  to  convey 
land  has  what  is  regarded  as  an  equitable  estate  in  the 
land,^^  and  this  view  has  been  applied,  in  some  juris- 
dictions, to  the  extent  of  giving  the  widow  of  such 
vendee  dower  in  land  purchased  and  paid  for  by  the 
husband,  but  which  had  not  been  conveyed  to  him  at 
the  time  of  his  death. ^^     According  to  some  decisions, 

16.     Stroup  V.   Stroup,  140  Ind.  17.     See  ante  §  125. 

179,  39  N.  E.  864,  27  L.  R.  A.  523;  ^    18.  Young    v.    Young,    45    N.    J. 

Redman's   Adm'r   v.   Redman,   112  *Eq.  27,  16  Atl.  921;   GuHy  v.  Ray, 

Ky.  760,  66  S.  W.  745;     Crecilius  18    B.    Mon.    (Ky.)    107;    Owen   v. 

V.  Horst,   11  Mo.  App.  304.     Con-  Robbins,  19  111.  545,  and  cases  in 

tra,    Phelps   v.   Phelps,   143    N.    Y.  notes  following.  Contra,  Bowman 

197,  25  L.  R.  A.  523,  38  N.  E.  280.  v.  Bailey,  20  S.  C.  550.     Stephens 

16a.     Post  §  220(a).  v.  Leonard,   122  Mich.   125,   80  N. 

16b.     King  V.  King,  61  Ala.  479;  W.    1002;     Dalton    v.    Mertz,    197, 

Johnson     v.     Johnson,     106     Ark.  Mich.    390,  163  N.  W.  912. 

9,  152  S.  W.  1017;  Feltz  v.  Walker,  The  statute  sometimes  contains 

49  Conn.  93;   Miller  v.  Wilson,  1.3  a  special  provision  as  to  the  rights 

Ohio,  108.  of  the  widow  of  a  purchaser  who 

16c.     Ante    §    107(c).  has  not  paid  all  of  the  purchase 

16d.     Kirkpatrick  v.  Clark,   132  money.     See  1  Stimson's  Am.  St. 

111.  342,  8  L.  R.  A.  511,  22  Am.  St.  Law,  3212  (B) ;  Boyd  v.  Harrison, 

Rep.  531,  24  N.  E.  71.  36  Ala.  533;Lipscomb  v.  De  Lemos, 

16e.     Park,  Dower,  ch.  5.  68  Ala.  592;   Tink  v.  Walker,  148 
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the  husband  must  have  ])aid  all,  and  not  merely  a  part, 
of  the  purchase  price,  before  his  death,  in  order  that  his 
widow  be  endowed. ^^  And  even  in  states  where  this 
view  does  not  obtain,  the  widow  is  given  dower  only 
as  to  the  surplus  value  of  the  land  after  payment  of 
the  balance  of  the  purchase  money  due.-"  Nor  is  there 
usually  any  dower  right  if,  before  the  purchase  price 
was  entirely  paid,  the  husband  transferred  to  another 
his  interest  under  the  contract  of  purchase.^^ 

§  215.  Bare  legal  estates.  If  the  estate  of  the  hus- 
band is  purely  legal,  the  title  being  held  by  him  in  trust 
for  another  or  others,  the  widow  is  not  entitled  to  dower 
in  equity,  and  she  will  be  restrained  from  asserting  such 
a  claim  at  law.--    If,  however,  the  husband's  title  be  in 


in.  234,  35  N.  E.  765;  Bowen  v. 
Lingle,  119  Ind.  560,  20  N.  E.  534; 
Reed  v.  Whitney,  7  Gray  (Mass.) 
533;  Hart  v.  Logan,  49  Mo.  47; 
Worsham  v.  Callison,  49  Mo.  206; 
James  v.  Upton,  96  Va.  296,  31  S. 
E.  255. 

19.  Latham  v.  McLean,  64  Ga. 
32;  Walters  v.  Walte.s,  132  HI., 
467,  23  N.  E.  1120;  Lobdell  v. 
Hayes,  4  AUen  (Mass.)  187; 
Noi'tnass  v.  Pioneer  Townsite  Co., 
82  Neb.  382,  117  N.  W.  951;  Morgan 
V.  Smith,  25  S.  C.  337;  Lane  v. 
Courtney,  1  Heisk.  (Tenn.)  331. 
And  see  Barnes  v.  Gay,  7  Iowa. 
26;  Beebe  v.  Lyle,  73  Mich.  114, 
40  N.  W.  944.  Contra,  Spalding 
V.  Haley,  101  Ark.,  296,  142  S.  W. 
172;  Malin  v.  Coult.  4  Ind.  535; 
Hutchinson  v.  Olberding,  136  Iowa, 
346,  112  N.  W.  647;  Brewer  v.  Vaa 
Arsdale's  Heirs,  6  Dana  (Ky.) 
204;  Steuart  v.  Beard,  4  Md.  Ch. 
319;  Church  v.  Church,  3  Sandf. 
Ch.  (N.  W.)  434;  Bunting  v.  Foy, 


66  N.  C.  193;  Thompson  v.  Coch- 
ran, 7  Humph.  (Tenn.)  72,  46  Am. 
Dec.  68. 

20.  Thompson  v.  Cochran,  7 
Humph.  (Tenn.)  72;  Crane  v. 
Palmer,  8  Blackf.  (Ind.)  120; 
Pr-rnes  v.  Gay,  7  Iowa,  26; 
Williams  v.  Kierney,  6  N.  Y.  &t. 
Rep.  560;  Caroon  v.  Cooper,  63 
N.  C.  386;  Hart  v.  Logan,  49  Mo. 
47. 

21.  Taylor  V.  Kearn,  63  111.  339; 
Heed  v.  Ford.  16  B.  Mon.  (Ky.) 
114;  Smallridge  v.  Hazlett,  112 
Ky.  841,  66  S.  W.  1043  (statute); 
Worsham  v.  Callison,  49  Mo.  206; 
Pritts  V.  Ritrhey,  29  Pa.  St.  71; 
And  see  Inglis  v.  Fohey,  136  Wis. 
28,  116  N.  W.  857.  Compare  James 
V.  Upton,  96  Va.  296,  31  S.  E.  255. 

22.  1  Ames,  Cas.  Trusts,  374, 
and  note;  Powell  v.  Monson  ■t 
Brimfield  Mfg.  Co.,  3  Mason  347, 
Fed.  Cas.,  No.  11,356;  Robison  v. 
Codman,  1  Sumn.  121,  Fed.  Ca« 
No.  11970;     King  v.  Bushnell,  121 
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part  beneficial,  he  having  the  legal  title  in  trust  for 
himself  and  others,  his  widow  will  have  dower  to  the 
extent  of  his  beneficial  interest.^^ 

Interest  of  mortgagee.     Since  a  mortgagee   is 

considered  as  having,  at  most,  a  mere  legal  estate  for 
the  purpose  of  enforcing  his  security,  and,  in  many  of 
the  states,  no  more  than  a  lien,  his  widow  is  not  entitled 
to  dower.^* 

§  216.  Dower  in  mortgaged  land.  By  the  making 
of  a  mortgage,  as  will  be  hereafter  explained,  in  P]ng- 
land  and  a  number  of  states  in  this  country,  the  legal 
title  is  transferred,  and  thereafter  an  equitable  title 
only,  usually  known  as  the  "equity  of  redemption,"  re- 
mains in  the  mortgagor.  In  this  equity  of  redemption, 
as  in  other  equitable  interests,  the  English  courts  re- 
fused to  recognize  any  right  of  dower.-'^  But  a  different 
view  has  generally  been  taken  by  the  courts  of  this 
country,  it  being  held  that,  th(nigli  land  of  the  husband 
is  subject  to  a  mortgage  which  takes  precedence  of 
dower,  the  wife  is  entitled  to  dower  therein  as  against 
all  persons  except  the  owner  of  the  mortgage.^*^     In  a 

111.  656,  13  N.  E.  245;  Johnston  v.  25.     Park,  Dower,  137;  Stelle  v. 

Jlckling,  141  Iowa,  444,  119  S.    W.  Carroll,  12  Pet.   (U.  S.)   201,  9  L. 

746;  Bartlett  v.  Gouge,  5  B.  Mon.  Ed   1056;    Mayburry   v.    Brien,    15 

(Ky.)    152;    Miller   v.    Miller,    148  Pet.   (U.  S.)   21,  38,  10  L.  Ed.  646. 

Mo.  113,  49  S.  W.  852;  Hopkinson  26.     4  Kent,  Comm.  44;    Cox  v. 

V.    Dumas,    42    N.    H.    296;    Ocean  Garst,    105    111.    342;    Manning    v. 

Beach  Ass'n  v.   Brinley,  34   N.  J.  Laboree,   33   Me.    343;    McCabe   v. 

Eq.  438;  Waller  V.  Waller's  Adm'r,  Bellows,    7   Gray    (Mass.)    148,  66 

33  Gratt.  (Va.)  83.  Am.    Dec.    467;    Burrall    v.   Clark, 

23.  Robison  v.  Codman,  1  Sumn.  61  Mich.'  608,  28  N.  W.  739;  Joned 
121,  Fed.  Cas.  No.  11,970;  Cockrill  v.  Bragg,  33  Mo.  337,  84  Am.  Dec. 
V.  Armstrong,  31  Ark.  580;  Coster  49;  Wade  v.  Miller,  32  N.  J.  L. 
V.  Clarke,  3  Edw.  Ch.  (N.  Y.)  428;  296;  Hitchcock  v.  Harrington, 
Brown  v.  Cave,  23  S.  C.  251.  6  Johns.   (N.  Y.)   290.  5  Am.  Dec. 

24.  4  Kent.  Comm.  43;  Foster  229;  Van  Duyne  v.  Thayre,  14 
V.  Dwinel,  49  Me.  44;  Crittenden  Wend.  (N.  Y.)  234,  19  Wend.  162, 
V.  Johnson,  11  Ark.  94;  Reed  v.  Daniel  v.  Leitch,  13  Gratt.  (Va.) 
Shepley,  6  Vt.  602.  195;     Contra,    In    re    Thompson's 
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considerable  Jiuiiihor  of  states  tliere  is  a  statutory  pro- 
vision to  this  efi'ec't.-'^ 

If,  when  hind  is  subject  to  a  moi-t^^a^'^e  whicli  takes 
precedence  of  dower,  the  niortj;age  debt  is  paid  by  the 
husband  before  his  death,  or  by  his  personal  representa- 
tive after  his  deatli,  the  mortgage  is  extiuguislied  and 
the  widow  is  entitled  to  dower  as  if  the  mortgage  had 
never  existed.-"^  In  some  jurisdictions  the  widow  has 
the  right  to  demand  that  the  mortgage  debt,  if  it  can 
l)e  regai'ded  as  the  husband's  own  debt,  l)e  paid  from 
out  of  the  personal  assets  beloiming  to  the  husband's 
estate,  in  exoneration  of  tb(^  laud  and  of  the  dower  right 
therein,^^  a  doctrine  which  in  other  states  has  been 
repudiated "" 

If  the  mortgage  debt  is  paid  by  a  purcliaser  from 
the  husband  as  a  part  of  the  ('(»iitract  of  purchase,  it 
is  as  if  it  were  p.aid  by  the  husband,  and  the  mortgage 


Estate,  G  Mackey,  D.  C.  536;  Har- 
ris V.  Powers,  129  Ga.  74,  58  S.  E. 
1038.  If  the  mortgage  is  made 
by  the  husband,  and  the  A.ife  doe^ 
lot  join  therein,  as  shown  here- 
after, her  dower  right  takes  pre- 
cedence even  of  the  mortgage. 
See  post  §  222. 

27.  1  Stimson's  Am.  St.  Law, 
§§  3214,  3216  (A);  Sharswood  & 
B.  Lead,  Cas.  Real  Prop.  315;  1 
Scribner,  Dower,  472  ct  scq. 

28.  1  Scribner,  Dower,  550; 
Selb  V.  Montague,  102  IH.  446; 
Wedge  V.  Moore,  6  Cush.  (Mass.) 
8;  Atkinson  v.  Stewart,  46  Mo. 
510:  Norris  v.  Morri.son,  45  N.  H. 
490;  Ketchum  v.  Sl.aw,  28  Ohio 
St.  503;  Peckham  v.  Hadwen,  8 
R.  I.  160. 

And  the  mortgage  debt  is  ap- 
parently to  be  regarded  as  paid 
by  the  husband  within  the  rule 
when  he  conveys  the  land  in  satis- 
faction thereof  to  the  mortgagee. 
Gainey  v,  Anderson,  87  S.  C.  47, 

K.  P.— 48 


31  L.  R.  A.    (N.  S.)   323,  68  S.   E. 
888. 

As  to  the  protection  of  a  pur- 
chaser at  the  executor's  sale  of 
the  mortgage  propertv,  when  the 
f.ebt  is  paid  from  the  proceeds 
of  sale,  see  17  Harv.  Law  Rev.  at 
p.  267. 

29.  Boynton  v.  Sawyer,  35  Ala. 
407;  Shobe  v.  Brinson,  148  Ind. 
285,  47  N.  E.  625;  Hays  v.  Cretin, 
102  Md.  695.  4  L.  R.  A.  (N.  S.) 
1039,  62  Atl.  1028;  CampbeU  v. 
Campbell,  30  N.  J.  Eq.  415;  Gore 
v.  Townsend,  105  N.  C.  228,  8  L.  H. 
A.  443;  11  S.  E.  160;  Henagan  v. 
Harllee,  10  Rich.  Eq.  (S.  C.)  285; 
Kling  V.  Ballentine,  40  Ohio  St. 
391. 

30.  Pryor  v.  Davis.  109  Ala. 
117,  19  So.  440;  Hewitt  v.  Cox, 
55  Ark.  225,  15  S.  W.  1026,  17  S. 
W.  873;  Gibson  v.  Crohore,  5 
Pick.  (Mass.)  146;  Hastings  v. 
Stevens,  29  N.  H.  564;  Daniel  v. 
Leitch,   13   Graft.    (Va.)    195. 


754 


Real  Property. 


[§   216 


is  extinguished  as  against  the  widow's  dower  claim,  but 
it  is  otherwise  if  the  purchaser  voluntarily  pays  it,  and 
the  widow  must,  in  such  case,  contribute  her  proportional 
part  of  the  amount  paid,^^  and  she  must  likewise  so 
contribute,  in  most  jurisdictions  at  least,  when  the 
mortgage,  debt  is  paid  by  the  heir.-^^ 

In  two  states  the  view  has  been  adopted  that  a  wife 
who,  for  the  pupose  of  releasing  dower,^^  joins  in  a 
mortgage  made  by  her  husband  to  secure  his  debt,  is  in 
the  position  of  a  wife  mortgaging  her  separate  property 
for  that  purpose,  and  as  consequently  a  surety  for  his 
debt,  so  that,  in  case  the  debt  is  paid,  after  the  husband's 
death  at  least,  by  means  of  a  sale  of  the  mortgaged  land 
and  out  of  the  proceeds  thereof,  she  is  entitled  to 
claim  from  the  surplus  proceeds  the  full  value  of  her 
dower,  as  if  she  had  not  joined  in  the  mortgage.^^     In 


31.  Selb  V.  Montague,  102  111. 
446;  Hatch  v.  Palmer,  58  Me.  271; 
McCabe  v.  Swap,  14  Allen  (Mass.) 
188,  Strong  v.  Converse,  8  Allen 
(Mass.)  557,  85  Am.  Dec.  732; 
Everson  v.  McMullen,  113  N.  Y. 
293,  4  L.  R.  A.  118,  10  Am.  St. 
Rep.  445,  21  N.  E.  52;  Pollard  v. 
Noyes,  60  N.  H.  184;  Carter  v. 
Goodin,  3  Ohio  St.  75;  Danforth 
V.  Smith,  23  Vt.  247;  Hoy  v. 
Varner,  100  Va.  600,  42  S.  E.  690. 

32.  McMahon  v.  Rnssell,  17  Fla. 
698;  Selb  v.  Montague,  102  111., 
446;  Snyder  v.  Richey,  150  Iowa, 
737,  130  N.  W.  922;  Richardson 
V.  Skolfield,  45  Me.  386;  Swain  v. 
Ferine,  5  Johns  Ch.  482,  9  Am. 
Dec.  318;  Hoy  v.  Varner,  100  Va. 
600,  42  S.  E.  690.  In  some  states 
there  are  statutory  provisions  t5 
this  effect.  See  1  Stimson's  Am. 
St.   Law   §    3216 (P). 

33.  Post   §   224. 


34.  Gwathmey  v.  Pearce,  74  N. 
C.  39S;  Gore  v.  Townsend,  105  N. 
C.  228,  8  L.  R.  A.  443,  11  S.  B. 
160;  Kling  v.  Ballentine,  40  Ohio, 
St.  391;  Mandel  v.  McClave,  46 
Ohio  St.  407.  Such  a  doctrine  is 
obviously  inapplicable  when  the 
priority  of  the  mortgage  is  not 
by  reason  of  the  wife's  joinder 
therein,  as  when  it  is  a  purchase 
money  mortgage  in  which  she  fails 
to  join.  See  In  re  Hays,  181  Fed. 
674;  Editorial  note  in  11  Col. 
Law  Rev.  Stat.  p.  66.  In  Indiana 
the  right  of  the  widow  to  have 
the  full  value  of  her  dower  paid 
Avithout  any  diminution  by  rea- 
son of  the  mortgage  is  based  on 
the  theory  of  the  priority  of 
dower  over  creditor's  claims.  See 
Sparrow  v.  Kelso,  92  Ind.  514; 
Shobe  V.  Brinson,  148  Ind.  285, 
47   N.   E.   625. 


217] 


Estates  Arising  From  Marriage. 


755 


otliGr  states,  however,  a  contrary  view  has  been  adopted, 
on  the  theory  that  the  wile's  .joinder  in  the  mortgage  for 
the  purpose  of  releasing  her  inchoate  dower  right  cannot 
properly  be  regarded  as  a  mortgage  by  her  of  her 
separate  property.^^ 

If  no  other  person  undertakes  to  pay  the  mortgage 
debt,  to  redeem  from  -the  mortgage,  as  it  is  expressed, 
the  widow  may  do  so,  in  order  to  protect  her  dower 
right. ^"^ 

§  217.    Dower  in  reversions  and  remainders.    If  the 

husband's  estate  in  the  land  is  merely  a  reversion  or  re- 
mainder upon  a  particular  estate  of  freehold  in  another, 
the  seisin  is,  properly  speaking,  in  that  other,  and  not 
in  him,^^  and  consequently  the  wife  is  not  entitled  to 
dower  unless  such  prior  estate  terminates  during  cover- 
ture, and  before  the  husband  has  aliened  his  reversion  or 
remainder.^^     If,  however,  the  particular  estate  is  one 


35.  Bank  of  Commerce  v. 
Owens,  31  Md.  320;  Burnet  v. 
Burnet,  46  N.  J.  Eq.  144,  18  Atl. 
374;  Hawley  v.  Bradford,  9  Paige 
(N.  Y.)  200;  Hoy  v.  Varner,  100 
Va.  600,  42  S.  E.  690. 

36.  As  a  general  rule,  the 
widow  seeking  to  redeem  on  ac- 
count of  her  dower  right  must 
pay  the  whole  amount  of  the 
mortgage,  like  any  other  person 
seeking  to  redeem.  Gibson  v. 
Crehore,  5  Pick.  (Mass.)  145; 
BeU  V.  City  of  New  York, 
10  Paige  (N.  Y.)  49;  McCabe  v. 
Bellows,  7  Gray  (Mass.)  148,  16 
Am.  Dec.  467;  Norris  v.  Morrison, 
N.  H.  490;  Cockrill  v.  Armstrong, 
31  Ark.  580.  But  it  has  been  de- 
cided that,  where  the  holder  of  a 
mortgrge  which  takes  pre- 
cedence of  the  dower  right  of  the 
widow     purchases     the     property 


from  the  husband  or  the  hus- 
band's estate,  the  widow  may  re- 
deem by  payinf  her  proportion- 
ate share  of  the  mortgage  debt. 
Woods  V.  Wallace,  30  N.  H.  384; 
Van  Vronker  v.  Eastman,  7  Mete. 
(Mass.)  157.  But  see  McCabe  v. 
Bellows,  7  Gray  (Mass.)  148,  66 
Am.  Dec.  467.  See  1  Scribner, 
Dower,  488  et  seq. 

37.  Watkins,  Descents,  29; 
Williams,  Real  Prop.,  334;  Co. 
Litt  32a. 

38.  Duncomb  v.  Duncomb,  3 
Lev.  437;  Talty  v.  Talty,  40  App. 
Dist.  Col.  587;  Kirkpatrick  v. 
Kirkpatrick  197  111.,  144,  64  N.  E. 
267;  Young  v.  Morehead  ,94  Ky. 
608,  23  S.  W.  511;  Willmarth  v. 
Bridges,  113  Mass.  407;  Von  Arb 
V.  Thomas,  163  Mo.  33,  63  S.  W. 
94;  Otis  V.  Parshley,  10  N.  H.  403; 
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for  years  only,  the  Imsliaiul  lias  the  seisin,  and  his  widow 
is  entitled  to  dower.''''  If  the  Imsband  is  seised  of  an 
estate  for  his  life,  and  has  also  a  remainder  in  fee,  but 
there  is  an  intervening  vested  estate  of  freehold  in 
another  person,  which  does  not  terminate  during  cover- 
ture, since  the  life  estate  does  not,  in  such  case,  merge 
in  the  fee,  so  as  to  give  the  husljand  seisin  in  fee,  there 
is  no  right  of  dower. ■*'^' 

Dower  out  of  dower.     From  this  requirement 


that  tlie  husband  shall  have  a  present  estate  of  freeliold, 
and  not  merely  a  reversion  or  remainder,  arises  the 
maxim  ''Dos  de  dote  peti  non  debet,"  wdiich  means 
simply  that  a  widow  is  not  entitled  to  dower  in  land 
in  which  the  husband  had  only  a  reversion  upon 
an  estate  of  dower  outstanding  in  the  widow  of  a 
previous  owner.  In  other  words,  upon  the  assignment 
of  dower,   the   dower   estate   is,   after   assignment,    re- 


Durando  v.  Durando,  23  N.  Y.  331; 
In  re  Dixon,  15G  N.  C.  2G,  72  S.  E. 
71;  Gardner  v.  Greene,  5  R.  I.  104; 
Lunsford  v.  Jarrett,  11  Lea 
(Tenn.)  192;  Cocke's  Ex'r  v. 
PhiHips,  12  Leigh  (Va.)  248; 
Dudley  v.  Dudley,  7G  Wis.  E)67,  8 
L.  R.  A.  814,  45  N.  W.  G02;  Contra. 
semble  (Uimmings  v.  Cumraings, 
(N.  J.  Ch.)  75  Atl.  210;  Green  v. 
Huntington,  73  Conn.  IOC,  40  Atl. 
883. 

Accordingly  there  is  no  right  of 
dower  in  land  which  the  husband 
inherited  from  his  mother  subject 
to  an  estate  of  curtesy.  Leach  v. 
Leach,  21  Hun,  (N.  Y.)  381. 

In  Ohio  the  statute  gives  dowei 
in  land  of  which  the  deceased  held 
tha  fee  simple  in  reversion  or  re 
mainder.  Gen.  Code,  §  8606.  In 
Iowa  and  PennsylvaLia  a  statute 
giving    the    widow    a    share    of 


decedent's  real  estate  was  held  to 
apply  as  well  to  reversions  and 
remainders  as  to  other  interests. 
O'Connor  v.  Halpin,  166  Iowa,  101, 
147  N.  W.  185;  Cote's  Ap- 
peal, 79  Pa.  St.  235.  See  Walden 
V.  Walden,  213  Mass  418,  :00  N.  E. 
649. 

39.  Co.  Litt,  32a;  1  Scribner, 
Dower,  230;  Boyd  v.  Hunter,  44 
Ala.  705;  Sykes  v.  Sykes,  49  Miss, 
190;  Weir  v.  Tate,  39  N.  C.  264. 

40.  Park,  Dower,  57;  1  Scrib- 
ner, Dower,  233;  Eldredge  v.  For- 
restal,  7  Mass.  253;  Moore  v.  Esty, 
5  N.  H.  479.  Compare  House  v. 
Jackson,  50  N.  Y.  161.  As  to 
whether  an  intervening  contin- 
gent remainder  of  freehold  will 
have  this  effect  of  preventing 
dower,  see  1  Scribner,  Dower  (2d 
Ed.)  235  et  seq.;  4  Kent,  Conim. 
40. 
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garded  as  liaviii"'  coniinoiiced  at  (lie  time  of  the  hus- 
band's death,  and  consequently  the  heir  has,  as  to  the 
land  assigned  for  dower,  merely  a  reversion  expectant 
upon  the  termination  of  the  dower  estate,  and  no  estate 
of  freehold  in  j^ossession,  from  which  dower  can  be  as- 
signed to  his  widow,  in  case  he  dies  during  the  life  of 
his  ancestor's  widow. ^^ 

The  rule  api)lies  to  land  which  is  obtained  by  devise, 
as  well  as  that  obtained  by  descent,  the  widow  of  the 
devisee  not  being  entitled  to  dower  in  the  portion  of  the 
land  which  has  been  assigned  as  dower  to  the  testator's 
widow,  since  in  this  case,  also,  the  devisee  has  no  estate 
in  possession  in  such  portion,  until  the  death  of  the 
testator's  widow.^^ 

The  right  of  the  heir's  widow  to  dower  in  all  his 
land  is  not  affected  by  a  mere  right  to  dower  in  the 
ancestor's  widow,  but  dower  must  have  been  actually 
assigned  to  the  latter  in  order  to  affect  the  former,'*'' 
though  the  assignment  is  sufficient  to  bring  the  case 
within  the  rule  if  it  is  made  after  the  death  of  the 
heir.''^     If,  however,  dower  is  actually  assigned  to  the 

41.  Co.  Litt.  31a;  McLeery  v.  has  an  estate  in  possession  be 
McLeery,  65  Me.  172,  20  Am.  Rep.  fore  his  father's  death  and  conse- 
683;  Leavitt  v.  Lamprey.  13  Ficlc.  quently.  though  the  father's  widow 
(Mass.)  382.  23  Am.  Dec.  685;  is  entitled  to  dower  in  all  the 
Dunham  v.  Osborn,  1  Paige  (N.  la"<l.  t'le  widow  of  the  son  is  also 
Y.)  634;  Safford  v.  Safford,  7  Paige  entitled  to  dower  in  all  the  land. 

(N.  Y.)  259,  32  Am.  Dec.  633;     In  subject  only  to  the  dower  estate 

re   Cregier,    1   Barb.    Ch.    (N.    Y.)  of  the  father's  widow  for  her  life. 

598,  45  Am.   Dec.   41C;    Reitzel   v.  Co.  Litt.  31a;    Stahl  v.  Stahl,  114 

Eckard,   G5   N.  C.   673.  111.  375,  2  N.  E.  160;    Dunham  v. 

42.  Robinson    v.    Miller,    2    B.  Osborn,    1    Paige     (N.    Y.)     634; 
Mon.  (Ky.)  284;  Eldredge  v.  For-  Reitzel  v.  Eckard,  65  N.  C.  673. 
restal,   7   Mass.   253;    Durando   v.  43     Co.   Litt.   31a;    Robinson   v. 
Durando,  23  N.  Y.  331.  Miller,  2  B.  Mon.  (Ky.)  284;   Null 

But    in    the    case    of    land    not  v.  Howell,  111  Mo.  273,  20  S.  W. 

devised,  but  conveyed,  by  a  father  24 ;    McLeery  v.   McLeery,   65    Me 

to  his  son,  the  father's  wife  not  172,  20  Am.  Rep.683. 

joining  in  the  conveyance,  the  son  44.     1  Scribner,  Dower  (2d  Ed.) 
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heir's  widow,  before  dower  is  assigned  to  the  ancestor's 
widow,  the  former  is  entitled  to  dower  in  the  whole 
premises  upon  the  death  of  the  ancestor's  widow,  and 
not  in  two-thirds  only,  since  her  life  estate,  acquired  be- 
fore the  assignment  to  the  ancestor's  widow,  can  be  de- 
feated by  the  latter 's  estate,  subsequently  arising,  only 
to  the  extent  of  that  estate.*^ 

§  218.  Dower  in  land  jointly  owned.  The  interest 
of  one  as  tenant  in  common  or  as  coparcener  with  others 
is  subject  to  dower,  the  undivided  share  being,  except 
for  purposes  of  possession,  regarded  as  a  separate 
tenement,  of  which  the  tenant  is  solely  seized.^*'  In  the 
case  of  land  held  in  joint  tenancy,  however,  the  rule  is 
different,  and,  so  long  as  the  joint  tenancy  exists,  the 
widow  of  one  joint  tenant  is  not  entitled  to  dower.  This 
is  the  case  even  when  the  husband  effects  a  severance 
by  a  conveyance  to  a  third  person,  though  a  severance 
will  entitle  the  widow  to  dower  if  the  husband  there- 
after remains  solely  seised.^"  It  has  been  held,  however, 
in  states  where  the  right  of  survivorship  has  been 
abolished,  that  the  widow  is  entitled  to  dower.^^ 

Effect  of  partition.    Where  land  jointly  owned 

is  partitioned,  the  wife  of  one  cotenant  is  entitled  to 
dower  in  such  part  of  the  land  as  is  set  off  to  her  in 

326;   Mclieery  v.  McLeery,  65  Me.  v.  Edwards,  22  Wend.  (N.  Y.)  498; 

172,    20    Am.    Rep.    683;        In    re  Whitney  v.  Whitney,  45  N.  H.  311; 

Cregier,  1  Barb.  Ch.  (N.  Y.)  598.  Dudley  v.  Tyson,  167  N.  C.  67,  82 

45.  Co.    Litt.    31b;     Reitzel    v.  S.  E.  1025. 

Eckard,    65    N.    C.    673;       In    re  47.     Litt.  §  45;  Park,  Dower,  39; 

Creigier,  1  Barb.  Ch.  (N.  Y.)  598;  i  Scribner,  Dower,  337;  Mayburry 

Steele  v.  La  Frambois,  68  111.  456.  v.  Brien,  15  Pet.   (U.  S.)  21,  10  L. 

46.  Litt.  §  45;  Challis,  Real  Ed.  646;  Babbit  v.  Day,  41  N.  J. 
Prop.  346;  Reynard  v.  Spence,  4  Eq.  392;  Cockrill  v.  Armstrong, 
Beav.  103;  Harvill  v.  Holloway,  24  31  Ark.  580. 

Ark.  19;    Ross  v.  Wilson,   58   Ga.  48.     Reed  v.  Kennedy,  2  Strob. 

249;   Cook  v.  Walker;  70  Me.  232;  (S.  C.)  67;  Davis  v.  Logan,  9  Dana 

Rockwell    V.    Rockwell,    81    Mich.  (Ky.)   185;  Holbrook  v.  Finney,  4 

493,  46  N.  W.  8;  Lee  v.  Lindell,  22  Mass.  566,  3  Am.  Dec.  243. 
Mo.  202,  64  Am.  Dec.  262;  Jackson 
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severalty,  and,  as  a  general  rule,  in  such  part  only.^* 
If  there  is  a  sale  of  the  land  by  order  of  court  for  the 
purpose  of  making  partition,  during  the  husband's  life, 
the  wife,  if  a  party  to  the  proceedings,  loses  her  dower 
right  in  the  land,^"^  and,  by  the  current  of  decisions,  even 
though  she  is  not  a  party,  on  the  theory  that  the  liability 
to  partition  sale  of  property  held  in  common  is  one  of 
tlie  incidents  thereof  to  which  the  dower  right  is  necessa- 
rily subject.^  ^ 

Land  belonging  to  partnership.    In  this  country 


the  widow  of  a  partner  is  ordinarily  entitled  to  dower  in 
so  much  of  the  partnership  land  as  is  left  after  the 
payment  of  firm  debts  and  the  adjustment  of  equities 
between  the  partners,^-  except  as  this  may  be  prevented 


49.  Potter  v.  Wheeler,  13  Mass. 
504;  Totten  v.  Stuyvesant,*3  Edw. 
Ch.  (N.  Y.)  500;  Mosher  v.  Mosher, 
32   Me    412;    HoUey   v.    Glover    3(i 

S.  C.  404,  31  Am.  St.  Rep.  883.  15 
S.  E.  352;  Lloj^d  v.  Conover,  25  N. 
J.  47.  If  the  portions  assigned  in 
severalty  to  the  various  owners 
are  not  in  proportion  to  their  un- 
divided interests,  as  when  the 
equalization  is  effected  by  an 
award  of  owelty,  the  widow  of  a 
co-owner  who  receives  the  lesser 
proportional  share  is  not,  it  has 
been  held,  restricted  to  dower  in 
the  land  set  apart  to  her  husband. 
Mosher  v.  Mosher,  32  Me.  412. 

50.  Greiner  v.  Klein,  28  Mich. 
12;  Warren  v.  Twilley,  10  Md.  39; 
Jordan  v.  Van  Epps,  85  N.  Y.  427. 
As  to  whether  she  is  entitled  to 
share  in  the  proceeds  of  sale,  see 
post,  §  230,  notes  39,  40. 

51.  Davis  V.  Lang,  153  111.  175, 
38  N.  E.  (535;  Haggerty  v.  Wagner, 
148   Ind.   625,   39  L.   R.  A.   384,  48 


N.  E.  366;  Williams  v.  Westcott, 
77  Iowa,  332,  14  Am.  St.  Rep.  287, 
42  N.  W.  314  (statute) ;  Mitchell  v. 
Farrish,  69  Md.  235,  14  Atl.  712; 
Teckenbrock  v.  McLaughlin,  246 
Mo.  711,  152  S.  W.  31;  Lee  v.  Lin- 
dell,  22  Mo.  202,  64  Am.  Dec.  262; 
Weaver  v.  Gregg,  6  Ohio  St.  547, 
67  Am.  Dec.  355;  Holley  v.  Glover, 
36  S.  C.  404,  16  L.  R.  A.  776, 
31  Am.  St.  Rep.  883,  15  S.  E.  605. 
So  by  statute:  Staser  v.  Gaar  Scott 

6  Co.,  168  Ind.,  131,  79  N.  E.  404; 
Chase  v.  Angell,  148  Mich.  1,  118 
Am.  St.  Rep.  568,  108  N.  W.  1105; 
Frahm  v.  Seaman,  179  Iowa  114, 
159  N.  W.  206. 

52.  Lenow  v.  Fones,  48  Ark.  557, 
4  S.  W.  56;  Loubat  v.  Nourse,  5 
Pla.  350;  Bopp  v.  Fox,  63  111.  540, 
Trowbridge  v.  Cross,  117  111.,  109, 

7  N.  E.  347;  Grissom  v.  Moore,  106 
Ind.  296,  55  Am.  Rep.  742,  6  N.  ^. 
629;  Dickey  v.  Shirk,  128  Ind.  278, 
27   N.  E.  733;    Paige  v.  Paige,  71 
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by  a  local  rule  confining-  dower  to  legal  estates."'  There 
may,  however,  l)e  an  agreement  among  the  partners 
that  the  land  shall  be  considered  personalty  for  all 
pnrposcs,  and  in  such  case  there  is  no  right  of  dowcr,-^* 
and  such  is  the  case  in  jurisdictions  in  which,  as  in  King- 
land,  such  an  agreement  is  presumed.''^  On  the  other 
hand,  land  may  belong  to  the  members  of  a  firm,  even 
though  acquired  with  partnership  funds,  not  as  members 
of  the  firm  but  as  individuals,  holding  as  tenants  in 
conmion  or  joint  beneficiaries  of  a  trust,  and  the  wife 
of  a  partner  is  entitled  to  dower  in  such  land  regardless 
of  the  firm  liabilities.^*' 


§  219.     Estoppel    to    deny  husband's    title,     in  a 

iuimber  of  cases  it  has  been  decided  that  one  holding  un- 
der a  conveyance  by  a  husband  which  puri)orted  to  pass  a 
fee  simple  estate  in  i)ossessio]i,  is  estopped  to  deny,  for 
the  purpose  of  defeating  the  widow's  claim   of  dower, 


Iowa,  318,  60  Am.  Rep.  799,  32  N. 
W.  360;  Bennett  v.  Bennett,  137 
Ky.  17,  121  S.  W.  495;  Dyer  v. 
Clark,  5  Mete.  (Mass.)  562,  39  Am. 
Dec.  697;  Free  v.  Beatley,  95  Mich. 
426,  54  N.  W.  910;  Woodward 
Holmes  Co.  v.  Nudd,  58  Minn.  236, 
27  L.  R.  A.  340,  49  Am.  St.  Rep. 
503,  59  N.  W.  1010;  Willet  v. 
Brown,  65  Mo.  138,  27  Am.  Rep. 
265;  Young  v.  Thrasher,  115  Mo. 
222,  21  S.  W.  1104;  Alley  v.  House, 
40  N.  H.  358;  Campbell  v.  Camp- 
bell, 30  N.  J.  Eq.  415;  Greenwood 
V.  Marvin,  111  N.  Y.  423,  19  N.  E. 
228;  Stroud  v.  Stroud,  61  N.  C. 
525;  Sparger  v.  Moore,  117  N.  C. 
449,  23  S.  E.  359;  Sumner  v. 
Hampson,  8  Ohio  331;  Foster's 
Appeal,  74  Pa.  St.  391,  15  Am.  Rep. 
553;  Shupe  v.  Rainey,  255  Pa.  432, 
100  \tl.  138. 


53.  See  Hadley  v.  Hadley,  73 
Ore.   179.   44   Pac.   80. 

54.  Lowe  V.  Lowe,  13  Bush 
(Ky)  688;  Mallory  v.  Russell,  71 
Iowa,  63,  60  Am.  Rep.  776,  32  N. 
W.  102;  Greene  v.  Greene's  Sur- 
viving Partners,  1  Ohio,  535,  13 
Am.  Dec.  642;  Wooldridge  v.  Wil- 
kins,  3  How.  (Miss.)  360. 

55.  Deering  &  Co.  v.  Kerfoot's 
Ex'r,  89  Va.  492,  16  S.  E.  671;  In 
re  Music  Hall  Block,  8  Ont.  225; 
See  ante  §  196,  notes  85,  86. 

56.  Ware  v.  Owens,  42  Ala.  212; 
Drewry  v.  Montgomery,  28  Ark. 
256;  Ratcliffe  v.  Mason,  r2  Ky. 
190,  17  S.  W.  438;  Markham  v. 
Merrett,  7  How.  (Miss.)  437,  40 
Am.  Dec.  76;  Perin  v.  Megibben 
(C.  C.  A.)  53  Fed.  86.  And  see 
Hughes  V.  Allen,  66  Vt.  95,  28  >tl. 
882. 
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that  the  hushaml  had  siicli  an  ostatc.-'"^  Occasionally 
such  an  ai)i)licatioii  of  the  (iocti'iiie  oi'  cstoi)pcl  has  l)ccii 
denied,^^  on  very  substantial  iirounds,  it  woukl  sconi. 
The  grantee  woukl  not  be  estopped  to  deny,  as  against 
the  husband,  in  an  action  on  the  covenants  for  title,  for 
instance,  that  he  did  not  ac(|uire  an  estate  in  fee  simple 
by  the  conveyance,  and  it  is  somewhat  difficult  to  i)er- 
ceive  why  he  should  be  so  estop]ied  as  against  one  claim- 
ing, as  does  the  widow,  under  the  husband. 

Even  courts  which  adopt  the  view  that,  oj-dinaiily, 
the  husband's  urantee  is  estojjped  in  this  regai'd,  state 
that  the  grantee  may  show  that  the  husband's  estate 
was  not  of  such  a  beneficial  character  as  to  support 
dower,  as,  for  instance,  that  he  held  it  merely  as 
mortgagee  or  trustee  i"^^"  and  a  grantee  of  the  husband 
may  always,  it  seems,  in  order  to  defeat  the  dower 
claim,  assert  a  paramount  title  acquired  by  him  fiom  a 
third  person,  previous  to  the  conveyance  by  the  hus- 
band.«<^ 

§   220.    Effect   of   conveyance   by   husband (a) 

Before  marriage.     A  conveyance  ])y  the  liusband  before 


57.  GriffUh  v.  Griffith,  5  Harr. 
(D"!.)  5;  Carter  v.  Mallalian,  Gl 
Ga.  314,  Lewis  v.  Meserve,  Gl  Me. 
374;  Wedge  v.  Moore,  6  Gush. 
(Mass.)   8;   Woolridge  v.  Wilkins, 

:i  How.  (Miss.)  360;  Hyatt  v. 
...Arson,  14  N.  I.  L.  564;  Nor- 
wood V.  Marrow,  20  N.  C.  578; 
Ward  V.  Melntosli,  12  Ohio  St. 
231;  Evans  v.  Evans,  29  Pa.  St. 
277;  Pledger  v.  EUerbe,  6  Rich 
Law  (S.  C.)  266,  60  Am.  Dec.  123; 
Compare  Foster  v.  Dwinel,  49  Me. 
44. 

58.  Gaunt  v.  Wainman,  3  Bing. 
N.  C.  69;  Crittenden  v.  Woodruff, 
11  Ark.  82;  Owens  v.  Robbins,  19 


111.  545,  Moore  v.  Esty,  5  N.  H. 
479;  Sparrow  v.  Kingman,  1  N.  Y. 
242  (nemhle);  (Jardner  v.  Greene, 
5  R.  I.  104;  Whitmire  v.  Wright, 
22  S.  Car.  446,  53  Am.  Rep.  725. 

59.  Edmondson  v.  Welsh,  27 
Ala.  578;  Gammon  v.  Freeman,  31 
Me.  243;  Foster  v.  Dwinel,  49  Me. 
44;  Moore  v.  Esty,  5  N.  H.  47 J  ; 
Plantt  V.  Payne,  2  Bailey  (S.  C.) 
;ii9. 

60.  Coakley  v.  Perry,  3  Ohio  St. 
344;  Sparrow  v.  Kingman,  1  N. 
Y.  242,  overruling  Bowne  v.  Pot- 
ter, 17  Wend.  (N.  Y.)  164;  Mc- 
Leery  v.  McLeery,  65  Me.  172,  20 
Am.   Rep.   683.     Cobb  v.    Oldtield, 
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marriage  will  bar  the  wife's  dower,  since  one  of  tbe 
essentials  of  dower — seisin  or  title  during  coverture— is 
then  wanting.^i  But  this  general  rule  is  subject  to  an 
exception  in  this  country  in  case  the  conveyance  by  the 
prospective  husband  is  in  fraud  of  dower,— that  is.  in- 
tended to  deprive  the  wife  of  dower,— and  in  such  case 
she  is  entitled  to  dower  as  if  the  deed  had  not  been 
made/'^ 


151  111.  540,  42  Am.  St.  Rep.  2*53, 

38  N.  E.  142.  And  see  Edmonson 
V.  Montague,  14  Ala.  370. 

61.  Park,  Dower  24,  236;  Nel- 
son V.  Brown  ,164  Ala.  397,  137  Am. 
St.  Rep.  61,  51  So.  360;  Collins  v. 
Smith,  144  Iowa,  200,  122  N.  W. 
839;  Pratt  v.  Skolfield,  45  Me.  386; 
Blood  V.  Blood,  23  Pick  (Mass.) 
80;  Bliss  v.  West,  58  Hun  (N.  Y.) 
71. 

62.  Kelley  v.  McGrath,  70  Ala. 
75,  45  Am.  Rep.  75,  Roberts  v. 
Roberts,  131  Ark.  90,  198  S.  W. 
697;    Chandler    v.    Hollingsworth, 

3  Del.  Ch.  99;  Deke  v.  Huenke- 
meier,  260  111.  131,  102  N.  E.  1059; 
Petty  V.  Petty,  4  B.  Mon.  (Ky.)  215, 

39  Am.  Dec.  501;  Collins  v.  Collins, 
98  Md.  473,  103  Am.  St.  Rep.  408, 
57  Atl.  597;   Cranson  v.  Cranson, 

4  Mich.  230,  66  Am.  Dec.  534; 
Donaldson  v.  Donaldson,  249  Mo. 
228,  155  S.  W.  791;  Swain  v. 
Ferine,  5  Johns.  Ch.  (N.  Y.)  4S2, 
19    Am.    Dec.    31S;     Littleton    v. 

Littleton,  18  N.  C.  327;  Ward  v. 
Ward,  63  Ohio  St.  125;  Brooks  v. 
McMeekin,  37  S.  C.  285,  15  S.  E. 
1019;  Thayer  v.  Thayer,  14  Vt. 
107,  39  Am.  Dec.  211  and  note. 

In  England  it  appears  that 
though  a  secret  conveyance  by  a 
woman  might  be  set  aside  as  in 


fraud  of  the  intended  husband's 
marital  rights,  a  conveyance  by  a 
man  would  not  be  set  aside  as  in 
fraud  of  the  dower  right.  The 
mofct  satisfactory  g/ouud  suggest- 
ed for  such  a  distinction  appears 
to  be  that  there,  since  it  was  the 
custom  to  bar  dower  by  marriage 
settlement  or  otherwise,  the  in- 
tended wife  did  not  marry  with 
any  expectation  in  regard  there- 
to. See  Roper,  Husb.  &  W.,  351. 
Jacob's  notes.  It  has  also  been 
said  that  the  husband's  right  in 
this  regard  rested  upon  the  pe- 
culiar right  which  he  had  at  com- 
mon law  in  the  wife's  property 
immediately  upon  the  marriage 
{ante  §  205)  while  the  wife  had 
no  such  right  in  the  husband's 
property.  See  2  Vaizey,  Settle- 
ments, p.  1587;  McKeogh  v.  Mc- 
Keogh,  Ir.  Rep.  &  Eq.  346.  For  a 
review  of  the  English  law  on  the 
subject  see  Chandler  v.  Hollings- 
worth, 3  Del.  Ch.  99,  quoted  Arne- 
gaard  v.  Arnegaard,  7  N.  Dak.  475, 
41  L.  R.  A.  258,  75  N.  W.  797.  In 
England,  prior  to  the  dower  r.ct 
of  3  &  4  Wm.  IV.  c.  105,  various 
devices  were  resorted  to  by  tl.e 
husband,  on  acquiring  land,  to 
bar  dower  therein,  by  the  crea- 
tion of  trusts,  or  of  powers  of  ap- 
pointment, or  by  taking  an  assign- 
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The  goiioral  trend  of  (lie  decisions  is  appaicntly 
to  the  effect  that  any  conveyance  by  one  about  to  marry, 
not  known  to  the  prospective  wife,  if  such  as  to  dimin- 
ish the  property  out  of  which  she  would  be  dowal)le,  is 
invalid  as  against  her  dower  claim,  on  a  presuini)tion, 
apparently,  that  it  was  intended  to  i)rejudice  her 
dower  right.''^  But  not  infrequently  an  exception  to 
this  general  rule  has  been  recognized,  to  the  effect 
that  such  a  conveyance  may  be  upheld,  as  not  in  fraud 
of  dower,  if  it  involved  merely  a  reasonable  provision 
for  the  children  of  a  former  marriage,  having  regard  to 
the   total   value   of  the   husband's   property,"*   and   the 


ment  of  an  "attendant  term." 
1he=e  devices  were  neve.'  utilized 
In  this  courtry.  and  in  England, 
since  the  above  act,  Jt  is  sufficient 
for  the  husband  merely  to  declare 
by  deed  or  v/ill  his  desire  to  de- 
prive his  wife  of  dower.  See 
Williams,  Real  Prop.  aiJ4,  326, 
391. 

63.  Chandler  v.  Hollingsworth, 
3  Del.  Ch.  99;  Wallace  v.  Wallace, 
137  Iowa,  169,  114  N.  W\  'Jl3; 
Leach  v.  Duvall,  8  Bush  (Ky.) 
201;  Cranston  v.  Cranston,  4 
Mich.  230,  66  Am.  Dae.  534;  Hach 
V.  Rollins,  158  Mo.  182,  59  S.  W. 
232;  Smith  v.  Smith,  6  N.  J.  Eq. 
515;  Pomeroy  v.  Pomeroy,  54  How. 
Pr.  (N.  Y.)  228;  Youngs  v.  Carter, 
10  Hun  (N.  Y.)  194;  Arnegaard  v. 
Arnegaard,  7  N.  D.  475,  41  L.  R.  A. 
258.  75  N.  W.  797;  Ward  v.  Ward, 
63  Ohio  St.  125,  51  L.  R.  A.  858, 
81  Am.  St.  Rep.  621,  57  N.  E.  1095; 
Brooks  V.  McMeekin,  37  S.  C.  285. 
15  S.  E.  1019;  Wilson  v.  Wilson,  3;J 
Utah,  169,  89  Pac.  043:  Guw  v. 
Gow,  60  W.  Va.  9,  53  S.  E.  769; 
Jones  V.  Jones,  64  Wis  J!0,  25  N. 
W.  218. 


Such  a  presumption  appears  to 
be  reinforced  by  the  fact  that  the 
particular  conveyance  is  so  fram- 
ed, or  the  circumstances  are  such, 
that  the  grantor  will  still  enjoy 
the  use  of  the  property  for  the 
term  of  his  life.  Stroup  v.  Stroup, 
140  Ind.  179,  27  L.  R.  A.  523,  39 
N.  E.  864;  Collins  v.  Collins.  98 
Md.  473,  103  Am.  St.  Rep.  408, 
57  Atl.  597;  Littleton  v.  Littleton, 
18  N.  C.  327;  Smith  v.  Smith,  6  N. 
J.  Eq.  515;  Brooks  v.  McMeekin, 
37  S.  C.  285,  15  S.  E.  1019. 

64.  Jones  v.  Jones  213  111.  228, 
72  N.  E.  695;  Alkire  v.  Alkire,  134 
Ind.  350,  32  N.  E.  571;  Beechley  v. 
Beechley,  134  Iowa,  75,  108  N.  W, 
762;  Butler  v.  Butler,  21  Kan. 
521,  30  Am.  Rep.  441;  Fennessey 
v.  Fennessey,  84  Ky.  519,  2  S.  W. 
158,  4  Am.  St.  Rep.  210;  Murray 
v.  Murray,  90  Ky.  1,  13  S.,W.  244. 
8  L.  R.  A.  95;  Aarnegard  v.  Arne- 
gard,  7  N.  Dak.  475,  75  N.  W.  797; 
See  Tate  v.  Tate,  1  Dev.  &  B.  Eq. 
(21   N.   C.)    22. 

The  right  to  show  that  the  case 
falls  within  this  exception  to  the 
general  rule  of  the  invalidity  of  a 
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fact  that  there  was  a  legal  or  moral  obligation  upon 
the  man  to  make  such  a  provision  as  he  made  for  an- 
other has  also  occasionally  been  regarded  as  removing? 
the  presumption  of  fraud/'''  If,  however,  the  ])rosi)ec- 
tive  husband  had  actually  made  representations  to 
his  betrothed  as  to  his  ownershij)  of  the  property,  the 
conveyance  thereof  can  in  no  case,  it  seems,  be  sup- 
ported as  against  the  wife/*^ 

The  fact  that  the  prospective  wife  was  not  informed 
of  the  conveyance,  that  it  was  kept  "secret,"  as  it  is 
usually  expressed,  until  after  the  marriage,  is  fre- 
quently referred  to  as  of  primary  importance  in  this 
connection,  as  indicating  a  fraudulent  intention  in  the 
making  of  the  conveyance,"''^  and  there  are  occasional 
decisions  to  the  effect  that  if  she  did  learn  of  the 
conveyance  befoi-e  the  marriage,  yet  nevertheless  pro- 
ceeded therewith,  she  cannot  attack  the  conveyance  on 
this  ground.''^  In  two  cases,  however,  the  fact  that 
she  learned  of  the  conveyance  before  the  marriage 
took  place  has  been  held  not  to  preclude  her  from 
asserting  its   invalidity/'^     If   she   not   only   knows    of. 


secret  conveyance  In  contempla- 
tion of  marriage,  or  within  the 
exception  involved  in  the  cases 
cited  in  the  next  following  note, 
appears  to  be  what  is  meant  by 
the  occasional  statement,  as  in 
Daniher  v.  Daniher,  201  lU.  489, 
66  N.  E.  239,  that  the  makin-  of 
the  conveyance  presents  merely  a 
prima  facie  case  of  fraud,  which 
may  be  rebutted. 

65.  Daniher  v.  Daniher.  201  III. 
489,  66  'N.  E.  239;  Champlin  v. 
Champlin,  16  R.  I.  314,  1.5  Atl.  85; 
Gregory  v.  Winston,  23  Gratt. 
(Va.)  102;  Jenkins  v.  Rhodes,  106 
Va.  564,  56  S.  E.  332;  Dudley  v. 
Dudley,  76  Wis.  567,  8  L.  R.  A. 
814;  45  N.  W.  602. 


66.  Dunbar  v.  Dunbar,  254  111. 
281,  98  N.  E.  563;  Dearmond  v. 
Dearmond,  10  Ind.  191;  Bookout 
V.  Bookout.  150  Ind.  63,  49  N.  E. 
824;  Hamilton  v.  Smith,  57  Iowa, 
15,  42  Am.  Rep.  39,  10  N.  W.  276; 
Green  v.  Green,  34  Kan.  740,  10 
Pac.    156. 

67.  Ante  this   section,  note   63. 

68.  Cheshire  v.  Payne,  16  B. 
Mon.  (Ky.)  618;  Smith  v.  Erwin, 
26  Ky.  L.  Rep.  760,  82  S.  W.  411; 
McClure  v.  Miller,  1  Bailey  Eq. 
(S.  C.)  107;  Fletcher  v.  Ashley,  6 
Gratt.   (Va.)   322  per  Brooke,  J. 

69.  Cook  v.  Lee,  72  N.  H.  56, 
58  Atl.  511;  Boston  v.  Gillespie, 
5  Jones  Eq.  (N.  C.)  258. 
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bill  Mssoiits  to,  llu'  ('(m\-('y;iii('(',  at  the  time  of  its 
cxcciitioii,  it  is  IK)  doubt  x'alid  as  a^-aiiist  lioi'.'"  That 
the  })i()s|)octi\o  wil'e  was  ii'iioraiit  of  tlic  husliaiid's 
ownoi'slii})  of  tlio  ))i'0|)(M'tv  disposcMl  of  hy  liini  in'forc 
the  marriage  has  Ikhmi  iH>j;ar(h'(l  as  iiiiiiiatoi'ial,  her 
ri.^ht  of  iHMli't'ss  hciiiu"  based  not  on  the  disai)|)oint- 
iiieiil  oF  an  e.\))eetation  on  her  part,  but  rather  on  her 
deprivation  of  a  i'i,a;ht.'^^ 

It'  the  eonveyanee  l)y  tlie  hiisliaiul  Ijofore  ]narriajj:o 
was  on  a  valnab](»  eonsidei'ation,  it  can  ))e  avoided  as  in 
fraud  of  tlie  wife  only  if  tlie  i;rantee  ])articipated  in 
the    fraudulent    intention."- 

Tliere  is  to  be  found  at  least  one  decision  to  the 
effect  that  a  conveyance  by  an  unmarried  man  may  be 
regarded  as  invalid  as  against  his  subse(iuent  wife  even 
thoug,li,  at  the  time  of  tlio  conveyance,  there  was  no 
treaty  of  marriage  between  them,  or  any  idea  of  mar- 
riage, the  theory  ])eing  that  there  was  an  intention  to 
defraud  such  person  as  he  might  thereafter  marryj^ 
The  soundness  of  such  a  view  is  decidedly  ojien  to 
question/* 

That  the  conveyance  liy  the  husband  was  fraudulent 
as  to  his  creditors  does  not  give  the  widow  a  right 
to  dower  in  the  land,  the  conveyance  being  valid  as 
against    the    grantor    and    tliose    claiming    under    him.^° 


70.  See  Clark  v.  Clark.  183  111. 
448,  75  Am.  St.  Rep.  115.  56  N. 
B.  82;  Murray  v.  Murray,  90  Ky. 
1,  8  L.  R.  A.  95;   13  S.  W.  244. 

71.  Chandler  v.  Hollingsworth, 
3  Del.  Gh.  99;  Beechley  v.  Beech- 
ley,  134  Iowa  75,  108  N.  W.  762; 
Hach  V.  Rollins,  158  Mo.   182,   59 

■    W.  23'> 

72  Kelley  v.  McGrath.  70  Ala. 
75;  Freeman  v.  Hartman,  45  111. 
57.  See  Brewer  v.  Connell,  11 
Humph.   (Tenn.)   52. 

A  lease  for  ten  years  was  re- 
garded as  in  fraud  of  dower  in 
Wiley  V.  Wiley,  178  Ky.  501,   199 


S.  W.  47. 

73.  Higgins  v.  Higgins,  219  111 
146,  109  Am.  St.  Rep.  316,  76  N.  E. 

86;  approved  in  Beechley  v.  Beech- 
ley,  134  Iowa,  75.  108  N.  W.  762. 

74.  As  opposed  to  such  a  view, 
see  Nelson  v.  Brown.  164  Ala.  397, 
137  Am.  St.  Rep.  61,  51  So.  360; 
Butler  V.  Kent,  21  Kan.  521.  30 
Am.  Rep.  441;  Bliss  v.  West,  58 
Hun  (N.  Y.)  71,  11  N.  Y.  Supp. 
374;  Tate  v.  Tate,  1  Dev.  &  B.  22; 
Coleman's  Estate  193  Pa.  605,  44 
Atl.  1085;  Strathmore  v.  Bowers, 
2  Brown,  C.  C.  345,  1  Ves.  Jr.  22. 

75.  King  V.  King.  61  Ala.  479; 
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(b)    After  marriage.    Except  when  the  statute 

otherwise  provides,  the  husband  cannot,  by  making  a 
conveyance  of  the  property  during  coverture,  without 
the  wife's  joinder,  bar  the  latter 's  dower."^  The  only 
possible  exception  to  this  rule  exists  in  the  case  of  a 
dedication  of  land  by  the  husband  for  public  use,  which, 
it  has  occasionally  been  decided,  excludes  the  dower 
rights '^ 

In  a  number  of  states  it  is  provided  by  statute  that 
the  widow  shall  be  dowable  only  of  land  of  which  the 
husband  is  seised  or  possessed  at  the  time  of  his  death,'^* 
while  in  some  her  right  to  dower  in  equitable,  as  dis- 
tinct from  legal  interests,  is  so  restricted  f^  and  under 
such  statutes  the  husband  may,  by  a  conveyance  during 
coverture,  bar  the  wife's  dower.     Occasionally  such  a 


Whithead  v.  Mallory,  4  Cush. 
(Mass.)  138;  Gross  v.  Lange,  70 
Mo.  45;  See  Johnson  v.  Johnson, 
106  Ark.  9,  152,  S.  W.  1017. 

76.  4  Kent.  Comm.  50;  Dick  v. 
Doughten,  1  Del.  Ch.  320;  Suther- 
land V.  Sutherland,  69  111.  481; 
Grissom  v.  Moore,  106  Ind.  296,  55 
Am.  Rep.  742,  6  N.  E.  629;  Purcell 
V.  Lang,  97  Iowa,  610,  66  N.  W. 
887;  Gaines'  Adm'x  v.  Poor,  3 
Mete.  (Ky.)  503,  79  Am.  Dec.  559; 
Grady  v.  McCorkle,  57  Mo.  172,  17 
Am.  Rep.  676;  House  v.  Jackson, 
50  N.  Y.  161;  Rose  v.  Rose,  63  N. 
C.  391;  Garney  v.  Anderson,  87 
S.  C.  47,  68  S.  E.  888.  It  is  so 
provided  by  statute  Is  some  states, 
1  Stimson's  Am.  St.  Law,  §  3249. 

77.  2  Scrihner,  Dower,  577; 
Duncan  v.  City  of  Terre  H?ute, 
85  Ind.  104;  Benton  v.  St.  Louis, 
217  Mo.  687,  118  S.  W.  418; 
Gwynne  v.  City  of  Cincinnati,  3 
Ohio,  24,  17  Am.  Dec.  576. 

Dower  has  even  been  held  to 
be  excluded  by  a  conveyance  for 
merely  quasi   public  purposes,   as 


for  a  railroad.  Baker  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  122  Mo.  396, 
30  S.  W.  301;  Venable  v.  Wabash 
Western  Ry.  Co.,  112  Mo.  121,  20 
S.  W.  493,  18  L.  R.  A.  68.  And 
see,  to  the  same  effect,  Park, 
Dower,  245.  Contra,  Nye  v.  Taun- 
ton Branch  R.  Co.,  113  Mass.  277, 
holding  that  a  conveyance  by  the 
husband  to  a  railroad  company 
does   not  exclude  dower. 

78.  1  Stimson's  Am.  St.  Law, 
§  3202  (e).  See  Beard  v.  Knox, 
5  Cal.  253,  63  Am.  Dec.  125; 
Flowers  v.  Flowers,  89  Ga.  632, 
18  L.  R.  A.  75,  15  S.  E.  834;  Sut- 
ton V.  Askew,  66  N.  C.  172.  8  Am. 
Rep.  500;  Hopkins  v.  Bryant,  85 
Tenn.,  520,  3  S.  W.  827. 

In  England,  and  occasionally 
in  this  country,  it  is  expressly 
provided  that  the  husband  may 
bar  dower  by  his  sole  convey- 
ance. See  Challis,  Real  Prop. 
347;  Jiggitts  v.  Jiggitts,  40  Miss. 
718. 

79.  Ante  §  214. 
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statute  applies  in  terms  only  as  against  a  widow  wlio 
was  a  non-resident  of  the  state  at  the  time  of  the 
husband's  conversance. "'^  p]ven  a  statute  enabling-  the 
husband  to  convey  lands  free  from  dower  has  been 
regarded  as  not  authorizing  a  merely  colorable  con- 
veyance for  the  ])urpose  of  barring  dower.''^ 

A  mortgage  by  the  husband  alone  during  coverture 
stands  on  the  same  footing  as  an  absolute  conveyance  by 
him,  so  far  as  regards  the  right  of  dower,  and  conse- 
quently it  is  not  usually  sufficient  to  affect  the  dower 
rights  of  the  wife,  even  though  it  be  foreclosed.^^ 

The  fact  that  one  to  whom  the  husband  conveyed 
the  land  was  a  purchaser  for  value  without  notice  of 
the  existence  of  a  wife  having  dower  rights  does  not 


80.  See  Buffington  v.  Sears,  46 
Kan.  730,  13  L.  R.  A.  282,  27  Pac. 
137;  Legarti  v.  Semple,  32  Mich 
438;  Miner  v.  Morgan,  83  Neb. 
400,  119  N.  W.  781;  Ekegren  v. 
Marcotte,  159  Wis.  539,  150  N.  W. 
969. 

81.  Flowers  v.  Flowers,  89  Ga. 
632,  18  L.  R.  A.  75,  15  S.  E.  834; 
Tucker  v.  Tucker,  29  Mo.  350; 
Newton  v.  Newton,  162  Mo.  173, 
61  S.  W.  881;  McGee  v.  McGee,  1 
Ired.  L.  105;  Killinger  v.  Reiden- 
hauer,  6  Serg.  &  R.  (Pa.)  531; 
Thayer  v.  Thayer,  14  Vt.  107,  39 
Am.  Dec.  211.  Compare  Stewart 
V.   Stewart,   5  Conn.   317. 

Occasionally  the  statute  in 
terms  restricts  the  power  of  the 
husband  to  bar  dower  by  his  con- 
veyance under  circumstances  in- 
dicative of  a  lack  of  good  faith 
towards  her.  Jiggitts  v.  Jiggitts, 
40  Miss.,  718;  Littleton  v.  Little- 
ton. 18  N.  C.  331;  Brewer  v.  Con- 
nell,  11  Humph.  (Tenn.)  500. 

82.  McMahon  v.  Russell,  17 
Fla.     698;     Pirkle     v.     Equitable 


Mortgage  Co.,  99  Ga.  524,  28  S.  E. 
34;  Cold  v.  Ryan,  14  IH.,  53;  Sut- 
ton v.  Jervis,  31  Ind.  265  99  Am. 
Dec- 631;  Dockray  v.  Milliken,  76 
Me.  517;  Price  v.  Hobbs,  47  Md. 
359;  Wedge  v.  Moore,  6  Cush. 
(Mass.)  8;  Lewis  v.  Smith,  9  N.  Y. 
502,  61  Am.  Dec.  706;  Tibbetts  v. 
Langley  Mfg.  Co.,  12  S.  C.  465*. 
See  1  Stimson's  Am.  St.  Law,  § 
3213. 

But  in  Pennsylvania  the  rule  is 
otherv/ise,  it  seems,  and  a  mort- 
gage made  by  the  husband  during 
coverture  takes  precedence  of 
dower.  Scott  v.  Croasdale,  1 
Yeates  (Pa.)  75.  But  not  if  in 
fraud  of  dower.  Killinger  v.  Reid- 
enhauer,  6  Serg.  &  R.  (Pa.)  531. 
As  previously  stated,  the  dower 
right  does  not  take  precedence  of 
a  mortgage  given  as  a  part  of  the 
same    transaction    by    which    the 

property  was  received,  as  when 
a  pvrchase  money  mortgage  is 
immediately  given.  See  tnite  § 
211. 
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affect  her  claim  for  dtnver,^^  unless,  according"  to  some 
decisions,  her  conduct  was  of  such  a  misleading  charac- 
ter as  to  estop  her  from  making  the  claim.-* 

If  a  lease  for  years  is  made  by  a  man  before  his 
marriage,  his  widow,  though  entitled  to  dower  in  tlio 
reversion, ^'^  and  in  the  rent  incident  thereto,^"  cannot 
assert  her  dower  right  as  against  the  tenant  under  the 
lease,  so  as  to  affect  his  possession.  If,  on  the  other 
hand,  the  husband,  after  marriage,  makes  a  lease  with- 
out the  wife's  joinder,  her  dower  claim  is  entitled  to 
priority  over  the  rights  of  the  lessee.  If  she  .joins  in 
the  lease,  her  rights  are  the  same  as  in  the  case  of  a 
lease   by   the   husband   before   marriage."'^ 

§  221.  Destruction  or  termination  of  husband's 
estate.  Since  the  riglit  to  dower  is  dependent  on  tlie 
husljand's  estate,  if  the  latter  is  defeated  by  reason 
of  an  entry  or  judgment  under  a  title  paramount,  the 
dower  right  is  also  defeated.''''  A  recovery  against  the 
husljand  in  an  action  for  the  land  must,  however,  in  or- 
der to  exclude  dower,  be  on  an  actual  title;  and  if  by  the 
collusion  of  the  liusl)and,  it  does  not  have  this  effect. 
This  was  so  at  common  law,  but  was  likewise  declared 
by  the  statute  of  Westminster  II,  c.  4  (A.  1^.  1 285),  and 
in  a  number  of  states  in  this  country  there  is  a  similar 
statute.**^ 

83.  Williams  v.  Lambe,  3  Cranch  (IT.  S.)  370,  3  L.  Ed.  374; 
Brown,  Ch.  264;  Dick  v.  Dough+en,  Williams  v.  Cox,  3  Edw.  Ch.  (N 
1  Del.  Ch.  320;  Law  v.  Long,  41  Y.)  178;  Weir  v.  Humphries,  4 
Ind.  586;  Smith  v  .Fuller,  1C8  Ired.  Eq.  (N.  C.)  204,  273;  Boyd  v. 
Iowa,  91,  16  L.  R.  A.  (N.  S.)  98,  Hunter,  44  Ala.  705,  719;  Chase's 
115  N.  W.  912;  Mitchell  v.  Farrisn,  Case,  1  Bland's  Ch.  206,  227. 

69  Md.  235,  14  Atl.  712;   Campbell  88.     Park,  Dower,  141;     4  Kent, 

V.  Murphy,  55  N.  C.  357;    Reel  v.  Comm.  48;  Cheek  v.  Waldrum,  25 

Elder,  G2  Pa.  St.  308;   Sondley  v.  Ala.  152;  Stribling  v.  Ross,  10  111. 

Caldwell,  28  S.  C.  580,  6  S.  E.  818.  122;    Emerson  v.   Harris,  G   Mete. 

84.  Post    §    229.  (Mass.)  475;  McClure  v.  Fairfield 

85.  Ante   §   217,  note  39.  153  Pa.  St  411,  26  Atl.  446. 

80.     Ante  §  212,  note  90.  89.     1   Scribner,  Dower,   608;    4 

87.     See    Herbert    v.    Wren,    7       Kent,  Comra^  48;    1  Sharswood  & 
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In  case  an  estate  is  sul),iect  to  an  express  condi- 
tion subsequent,  and  the  grantor  or  liis  heir  enters  for 
breach  of  the  condition,  since  this  renders  the  grantee's 
estate  void  ab  initio,  there  is  no  right  of  dower  in 
favor  of  the  widow  of  the  grantee.''" 

If  the  husband's  hmd  is  condemned  for  public  use 
during  his  life,  the  wife  loses  her  right  of  dower 
therein.''^ 

In  a  fee  simple  conditional,  as  it  existed  before  the 
statute  De  Donis,^-  there  appears  to  have  been  a  right 
of  dower  ^^  in  the  widow  of  the  tenant,  although  for 
other  purposes  the  tenancy  came  to  an  end  upon  the 
tenant's  death  by  reason  of  a  lack  of  issue  f''^  and  so  it 
is  generally  recognized  that,  since  that  statute,  there 
is  dower  in  favor  of  the  widow  of  a  tenant  in  tail, 
though  for  other  purposes  the  estate  tail  came  to  an 
end  on  the  husband's  death,  by  reason  of  a  lack  of 
issue.'^^  And,  likewise,  it  has  been  said,  there  is  dower 
in  favor  of  the  widow  of  a  tenant  in  fee  simple  al- 
though, for  other  purposes,  the  estate  in  fee  simple 
comes  to  an  end  at  the  death  of  the  tenant  by  reason 
of  a  failure  of  heirs  general.^^ 

B.  Lead.  Cas.   Real  Prop.   332;    1  balance   of   this    section   are   fre- 

Stimson's  Am.  St.  Law,  §  3249.  quently    in    terms    in    regard    to 

90.  Park,  Dower,  153,  1  Scrib-  curtesy,  but  the  same  considera- 
ner,   Dower,  291,   4  Kent.   Comm.  tions  appear  to  apply  in  this  con- 
49;  Sullivan  v.  Sullivan,  139  Iowa,  nection  to  curtesy  and  dower. 
679,  22  L.  R.  A.    (N.  S.)    691,  117  94.     Bract.  297b.     Paine's  Case, 
N.  W.  1086;  Beardslee  v.  Beards-  8  Co.  08. 

163,  5  Barb.  (N.  Y.)  324;  Emerson  95.     Litt.    §    53;    Park,    Dower. 

V.  Harris,  6  Mete.    (Mass.)    475.  158;  1  Cruise.  Dig.  tit.  6,  c.  2,  §  4; 

91.  Moore  V.  City  of  New  York,  4  Kent.  Comm.  49;  Paine's  Case, 
8  N.  Y.  110,  59  Am.  Dec.  473;  8  Co.  68,  71;  Smith's  Appeal,  23 
French  v.  Lord,  69  Me.  537;  Dun-  Pa.  St.  9;  Tomlinson  v.  Nickell, 
can  V.  City  of  Terre  Haute,  85  Ind.  24  W.-  Va  148.  See,  also,  opinion 
104.     See  post  §  230,  note  33.  of  Gibson,  C.  J.,  in  Evans  v.  Evans, 

92.  Ante   §   23.  9  Pa.  St.  190. 

93.  Or  of  curtesy  in  favor  of  96  Bracton,  297b;  Bro.  Abr. 
the  surviving  husband.  The  dicta  Tenures,  pi.  33;  Park,  Dower  p. 
and  decisions   referred  to  in   the  158,  4  Kent.  Comm.  49. 

R.  P.— 49. 
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It  lias  been  said  that  in  the  case  of  a  oonveyance 
of  hind  to  a  man  and  his  heirs,  subject  to  a  "col- 
lateral," or  as  we  prefer  to  term  it,  a  "special"  limi- 
tation,'*" if  the  estate  comes  to  an  end  by  reason  of  such 
limitation,  tl^ere  is  no  right  of  dower  in  the  tenant's 
widow. ^'^ 

Effect  of  executory  limitation.    When  an  estate 


in  fee  simple  given  to  the  husband  is  su])ject  to  an 
executory  limitation,  as  when  it  is  subject  to  a  limita- 
tion over  in  favor  of  another  in  case  he  die  without 
issue,  the  widow  has  been  regarded  as  entitled  to  dower, 
although  the  executory  limitation  takes  effect  and 
divests  the  husband's  estate  for  other  purposes.^'*  Such 
a  view,  however,  though  supported  by  the  great  weight 
of  authority,  has  not  been  unanimously  approved,^  and 
a  contrary  view  maj^  perhaps  appear  to  be  involved  in 
a  decision  that,  when  a  fee  simple  estate  is  given  in 
default  of  appointment  under  a  power,  the  exercise  of 
the  power  will  defeat  the  right  to  dower  of  the  wife  of 
the  tenant  in  fee  simi)le.2 


97.  Ante  §  93. 

98.  Park,  Dower,  162,  1  Scrib- 
ner,  Dower,  297;  4  Kent,  Comm. 
49;  Jenkins,  Centuries,  1,  case  6; 
Midyette  v.  Grubbs,  145  N.  C  851, 
13  L.  R.  A.  (N.  S.)  278,  58  S.  E. 
795. 

99.  Buckworth    v.    Thirkell,    3 
Bos.  &  P.  652,  note;  Moody  v.  King, 

2  Bing.  447;  Aloe  v.  Lowe,  278  111. 
233,  115  N.  E.  862;  Rice  v.  Rice, 
133  Ky.  406,  118  S.  W.  270;  Ken- 
nedy V.  Kennedy,  29  N.  J.  L.  185; 
Greene  v.  Reynolds,  72  Hun  (N. 
Y.)  565;  Clark  v.  Clark,  84  Hun 
(N.  Y.)  362;  Pollard  v.  Slaughter, 
92  N.  C.  72,  53  Am.  Rep.  402; 
Evans  v.  Evans  9  Pa.  St.  190; 
Sheffield  v.  Cooke.  39  R.  I.  217, 
Ann.  Cas.  1918E,  961,  98  Atl.  161; 


Milledge  v.  Lamar,  4  Desaus,  (S. 
C.)  617;  Jones  v.  Hughes,  27 
Gratt.  (Va.)  560;  Couch  v.  "FJast- 
ham,  69  W.  Va.  710,  39  L,  R.  A.  (N. 
73  S.  E.  314;  Contra,  Edwards  v. 
Bibb,  54  Ala.  475;  See  also  the  ci- 
tations upon  the  similar  point  in 
regard  to  curtesy,  j)ost  §  242,  note 
14. 

1.  Se ;  Park,  Dower,  177  et  seq. 
Co.  Litt  241a,  Butler's  notes;  3 
Preston,    Abstracts    372,    4    Kent. 

Comm.  50;  Gray,  Perpetuities,  § 
14,  note. 

2.  Ray  v.  Pung,  5  Barn.  &  Aid. 
561;  Moreton  v.  Lees,  Sugden, 
Powers,  480.  There  are  dicta  to 
the  same  effect  in  Chinnubbee  v. 
Nicks,  3  Port,  (Ala.)  362;  Peay  v. 
Peay,  2  Rich.  Eq.  (S.  C.)  409. 
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The  question  ol'  the  rislit  to  dower  wlieii  llie  estate 
of  the  husband  has  for  other  purposes  come  to  an  end, 
is  one  as  to  wliich,  as  appears  from  tlie  above  citations 
and  references,  tlie  law  is  in  very  considerabk'  con- 
fusion. A  uniform  rule  on  the  subject,  restin^u:  on  a 
logical  Ijasis  and  readily  capable  of  a[)plication,  is 
highly  desirable,  and  for  the  suggestion  of  such  a  rule 
we  are  indebted  more  particularly  to  a  comparatively 
recent  writer  on  the  subject.'^  Tliis  writer  considers 
that  the  important  consideration  in  this  connection  is 
whether  the  estate  out  of  which  dower  is  claimed  came 
to  an  end  before  the  husband's  death  or  at  the  time  of 
such  death,  the  widow  being  entitled  to  dower  in  tlie 
latter  case  and  not  in  the  former,  and  this  distinction 
appears  to  tind  support  in  the  doctrine  that  after  as- 
signment of  dower  the  widow's  seisin  is  regarded  as  a 
continuance  of  that  of  the  husband,  which  cannot  be  if 
the  husband's  estate  came  to  an  end  before  his  death.'* 
The  asserted  distinction,  though  seldom  judicially  indi- 
cated,^ accords  in  result  with  the  decisions,  the  numer- 
ous cases  in  Avhich  the  taking  effect  of  a  limitation  over 
in  favor  of  another  was  held  not  to  atfect  the  dower 
right  in  the  widow  of  the  first  taker  being  almost  in 

Before  the  English  decisions  in  1  Virginia  Law  Rev.  at  p.  2 
above  cited,  the  question  was  th3  et  scq.  Somewhat  the  same  dis- 
subject  of  much  debate.  See  Sug-  tinction  is  suggest -i  in  1  Scrib- 
den,  Powers,  478.  The  practical  ner,  Dower,  319;  1  Bishop,  Mar- 
importance  of  the  question  lay  in  ried  Women,  §  313. 
the  fact  that,  before  the  English  4.  Post  §  233,  note  53. 
dower  act,  a  favorite  device  to  5.  In  Buckworth  v.  Thirkell,  3 
prevent  dower  from  attaching  in  Bos.  &  Pul.  653  note,  Lord  Man.s- 
favor  of  the  wife  of  the  purchaser  held,  in  asserting  the  right  to 
of  land  involved  the  conveyance  curtesy,  when  the  estate  of  the 
of  the  land  to  such  uses  as  the  wife  had  come  to  an  end  by  reason 
purchaser  should,  by  deed  or  will,  of  a  limitation  over  in  case  of  her 
direct  or  appoint,  and  in  default  death  without  issue,  said  that 
of  appointment,  to  the  purchaser,  "during  the  life  of  the  wife  she 
his  heirs  and  issigns.  See  1  continued  seised  of  a  fee  simple, 
Scribner,  Dower,  295.  to  which  her  husband  might  pos- 

3.     Professor  Raleigh  C.   Minor  sibly  inherit." 
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variably  cases  of  a  limitation  over  on  death  without 
issue.  Under  such  a  view,  an  appointment  under  a 
power  divesting  the  husband's  estate  would  defeat 
dower  when  made  during  his  life,  but  not  when  made 
at  or  after  his  death,  as  for  instance,  when  made  by 
his  will. 

§  222.  Enforcement  of  mortgage  or  other  lien.  By 
the  foreclosure  of  a  mortgage,  the  estate  of  the 
husband  is  terminated,  as  will  be  subsequently  ex- 
plained, and  consequently,  if  the  mortgage  takes  prece- 
dence of  the  dower  right,  as  having  been  made  before 
the  marriage,^  or  before  the  land  passed  to  the  husband, 
or  as  having  been  joined  in  by  the  wife,  the  right  of 
dower  is  barred."^  But  dower  is  not  barred  by  fore- 
closure of  a  mortgage  made  by  the  husband  after 
marriage,  in  which  the  wife  did  not  join,  unless,  at 
least,  her  right  of  dower  was  put  in  issue  in  the  fore- 
closure proceeding,  and  she  was  a  part}^  thereto.^  And 
even  when  dower  is  subordinate  to  the  mortgage,  if 
there  is  a  foreclosure  sale  of  the  property  after  the 
husband's  death,  the  widow  is,  under  the   doctrine   of 

6.  Shope  V.  Schaffner,  140  111.  N.  Y.  8;  Shiell  v.  Sloan,  22  S.  C. 
470,  30  N.  E.  872;  Carll  v.  Butman,       151. 

7  Me.  102;   Burrall  v.  Bender,  61  8.     Fourche   River    Lumber    Co. 

Mich.  608,  28  N.  W.  731;  Rands  v.  v.  Walker,  96  Ark.  540,  132  S.  W. 

Kendall,  15  Ohio,  671;   Skinner  v.  451;  Dillman  v.  Will  County  Bank, 

Furnas,  82  Ore.  414,  161  Pac.  962;  138  111.,  282;   Mooney  v.  Maas,  22 

Beyer   v.    Boyer,    Coldw.    (Tenn.)  Iowa,  380,  92  Am.  Dec.  395;  Walsh 

12.  V.   Wilson,    130   Mass.    124;    Wade 

7.  Cheek  v.  Waldrum,  25  Ala.  v.  Miller,  32  N.  J.  L.  296;  Lewis 
152;  Roan  v.  Holmes,  32  Fla.  295,  v.  Smith,  9  N.  Y.  502,  61  Am.  Dec. 
21  L.  R.  A.  180,  13  So.  339;  Shope  706;  Merchants  Bank  v.  Thomson, 
V.  Schaffner,  140  111.  470,  30  N.  E.  55  N.  Y.  7;  Parmenter  v.  Brink- 
872;  Kemerer  v.  Bournes,  53  Iowa,  ley,  28  Ohio  St.  32;  Davis  v.  Town" 
172,  4  N.  W.  921;  Schweitzer  v.  send,  32  S.  C  112,  10  S.  E.  837. 
Wager,  94  Ky.  458,  22  S.  W.  883;  Contra,  that  she  is  bound  al- 
Mantz  V.  Buchanan,  1  Md.  Ch.  202;  though  no  issue  was  raised  as  to 
Farwell  v.  Cotting,  8  Allen  dower,  see  Miller  v.  Boehme,  17 
(Mass.)  211;  Brackett  v.  Baum,  50  Neb.  377,  22  N.  W.  797. 
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conversion  by  paramonnt  authority,  given  dower  out 
of  the  surplus  proceeds  of  sale,  as  representing  the 
husband's  interest  in  the  land."  In  some  states  she  is 
given  dower  out  of  such  surplus  proceeds  even  when  the 
sale  takes  place  before  the  husliand's  death.'** 

The  dower  right  is  also  liable  to  be  divested  or 
impaired  by  the  enforcement  of  any  other  lien  whicJi 
may  have  existed  on  the  property  before  marriage,  or 
before  it  passed  to  the  husband;'^  Imt  it  is  ordinarily 
su]ierior  to  a  lien  to  which  the  pro])erty  becomes 
subject  in  the  hands  of  the  husl^iand  after  marriage  ;'= 
and  it  is  consequently  superior  to  the  claims  of  creditors 
of  the  husband,  if  such  claims  were  not  made  liens  on 
the  land  before  the  marriage.'^  In  some  states,  how- 
ever, the  statute  excludes  dower  in  land  sold  under 
execution  or  judicial  sale,  and  the  effect  of  such 
provision  is  to  give  priority  even  to  a  lien  accruing,  by 

9.  Hewitt  V.  Cox.  55  Ark.  225  11.  4  Kent,  Comm.  50;  Mahan 
15  S.  W.  1026;  17  S.  W.  873;  Mc-  v.  Kimball,  3  Blackf.  (Ind.)  1; 
Clain  V.  McClain.  151Ky.  356,  Ann.  Eiceman  v.  Finch,  79  Ind.  511; 
Cas.  1915A  155,  151  S.  W.  926,  152  Brown  v.  Williams,  31  Me.  422; 
Ky.  206,  Ann.  Cas.  1915A,  155,  153  '  Trustees  of  Poor,  Queen  Anne's 
S.  W.  234;  Bank  of  Commerce  v.  Co.  v.  Pratt,  10  Md.  5;  Brown  v. 
Owens,  31  Md.  320,  1  Am.  Rep.  Bronson,  35  Mich,  415;  Ready  v. 
60;  Burrall  v.  Bender,  61  ISIich.  Hamm,  46  Miss.  422;  Sandford  v. 
608;  Hinchman  v.  Stiles,  9  N.  J.  McLean,  3  Paige  (N.  Y.)  117,  23 
Eq.  361;  Titus  v.  Neilson,  5  Johns.  Am.  Dec.  773;  Dingman  v.  Ding- 
Ch.  (N.  Y.)  452;  Hawley  v.  Brad-  man,  39  Ohio  St.  172;  ShieU  v. 
ford,  9  Paige,  (N.  Y.)  201,  37  Am.  Sloan,  22  S.  C.  151. 

Dec.    390;    Bailey    v.    Bailey,    172  12.     Owen    v.    Slatter.    26    Ala. 

N.   C.   671.   90   S.   E.   803;    Mandel  547,   62   Am.   Dec.   745;    Bishop   v. 

V.  McClave,  46  Ohio  St.  407;   Mil-  Boyle,  9  Ind.  169;  Gone  v.  Cather, 

ler  V.  Farmers'  Bank,  49  S.  C.  427,  23    111.    634;    Grady    v.    McCorkle. 

61  Am.  St.  Rep.  821,  27  S.  E.  514;  57    Mo.    172,    17    Am.    Rep.    676; 

Hoy  V.  Warner,  100  Va.  600,  42  S.  Taylor    v.    Fowler,    18    Ohio,    567, 

E.    690;    Commercial    Banking    &  51  Am.  Dec.  469. 

Trust   Co.    V.    Dudley,    76   W.   Va.  13.     Tate  v.   Jay,   31   Ark.   576; 

332,  86  S.  E.  307.     See  statutes  to  Roan   v.   Holmes,   32  Fla.   295,   21 

this    effect,    1    Stimson's    Am     St.  L.    R.    A.    180.    13    So.    399;    Har- 

Law,  §  3216.  grove    v.  Lilly,  69  Ga.  326;    Nut- 

10.  Post  §  230,  note  38.  ter  v.   Fouch,   86   Ind.   451;    Tetz- 
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means  of  inoi-tgage,  judgment,  or  otherwise,  after  the 
marriage,  if  a  sale  is  actually  made  thereunder  during 
the  hnshand's  life,^'*  and  the  same  is  the  case  in  any 
jurisdiction  in  which  there  is  dower  only  in  land  of 
which  the  husband  dies   seised. ^° 

§  223.  Enforcement  of  contract  of  sale.  A  contract 
for  the  sale  of  land  belonging  to  the  husband,  made  by 
him  before  marriage,  takes  precedence  of  the  dower 
rights,  and  consequently  the  widow  cannot  claim  dower 
as  against  the  purchaser.^" 

§  224.  Release  of  dower.  At  common  law  the 
widow  could,  after  the  husband's  death,  release  her 
dower  right,^^  but  the  wnfe  of  a  living  husband  had  no 
such  right,  the  only  mode  in  which  a  married  woman 
could  convey  or  extinguish  any  interest  l)elonging  to 
her  being  by  joinder  w^itli  her  husband  in  a  tine  or 
recoverv.^^     There  are  in  some  states  statutes  authoriz- 


loff  V.  May,  151  Iowa,  441,  Ann 
Cas.  1913A,  341,  131  N.  W.  647; 
Dayton  v.  Corser,  51  Minn.  40G, 
18  L.  R.  A.  80,  53  N.  W.  717; 
Holt  V.  Hanley,  245  Mo.  352,  149 
S.  W.  1;  Manuel  v.  Turner,  36 
Mont.  512,  93  Pac.  808;  Butler  v. 
Fitzgerald,  43  Neb.  192,  27  L.  R. 
A.  252,  47  Am.  St.  Rep.  741,  61 
N.  W.  640;  Taylor  v.  Fowler,  18 
Ohio,  567,  51  Am.  Dec.  469; 
House  V.  Fall,  22  Ore.  303,  29 
Pac.  890;  Hall  v.  Hall,  45  S.  C. 
166,  22  S.  E.  818;  Combs  v. 
Young's  Heirs,  4  Yerg.  (Tenn.) 
218,  26  Am.  Dec.  225. 

14.  See  Sturdevant  v.  Norris,  30 
Iowa,  65.  In  Pennsylvania  such 
appears  to  be  the  law  apart  from 
ftatute.  Directors  of  Poor  v. 
Royer,  43  Pa.  146;  1  Scribner, 
Dower,    (2nd  Ed.)    625. 


15.  r3e  Den  d.  Davidson  v. 
Frew,  14  N.  C.  3,  22  Am.  Dsc.  708, 
and  note;  Rose  v.  Rose,  6  Heisk 
(Tenn.)  533. 

16.  1  Scribner,  Dower,  410; 
Rain  v.  Roper,  15  Fla.,  121;  Aaron 
V.  Bavne.  28  Ga.  107;  Stevens  " 
Smith,  4  J.  J.  Marsh  (Ky.)  64,  20 
Am.  Dec.  205;  Mineral  Develop- 
ment Co.  V.  Hall,  (Ky.  L.  Rep.) 
115  S.  W.  230;   Dooley  v.  ]^Ierrill. 

216  Mass.  500,  104  N.  E.  345;  In  re 
Pilling,  97  Mich.  375,  56  N.  W.  765; 
Hunkins  v.  Hunkins,  65  N.  H.  95, 
18  Atl.  655;  Melton  v.  Lane,  29 
Okla.  383,  118  Pac.  141;  Chapman 
V.  Chapman's  Trustee,  92  Va.  537, 
53  Am.  St.  Rep.  823,  24  S.  E.  225. 

17.  Park,  Dower,  213,  1  Roper 
Husband  &  Wife  (Jacob's  Ed)  563. 

18.  Post,  this  section,  note  40. 
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ing  the  release  by  the  wife  of  her  inchoate  dower,'"  ami 
her  right  to  release  it  by  joining  in  her  husl)antrs 
eonveyance  is  generally  recognized.-^ 

A  release  by  the  wife  is  usually  inelfective  uidess 
the  husband  joins  tlierein,  sometimes  by  express  pro- 
vision of  statute,  and  sometimes  by  reason  of  the  gen- 
eral ruU^  that  a  married  woman  cannot  (lisi)ose  of  in- 
terests ill  land  without  the  joinder  of  licr  husband.-' 
And  the  fact  that  the  release  is  made  to  one  to  whom 
the  husband  has  previously  conveyed  the  land  does  not 
dispense  with  the  necessity  of  his  joinder.--  If  the 
widow  marries  again,  her  second  husband  must  join  in 
her  release  of  lier  dower  right  in  her  first  husband's 
land.--' 


19.  1  Stimson's  Am.  St.  Law,  § 
S245. 

A  wife  who  is  a  minor  can  re- 
lease her  dower  only  under  stat- 
utory authority;  Applesate  v. 
Conner,  93  Ind.  185;  Oldham  v. 
Sale,  1  B.  Mon.  (Ky.)  76;  Adams  v. 
Palmer,  51  Me.  480;  Glenn  v. 
Clark,  53  Md.  580;  Markham  v. 
Merrett,  7  How.  (Miss.)  437,  40 
Am.  Dec.  76;  Sanford  v.  McLean,  3 
Paige  (N.  Y.)  117,  23  Am.  Dec. 
773;  Bool  v.  Mix,  17  Wend.  (N.  Y.) 
119,  31  Am.  Dec.  285.  One  who  is 
insane  cannot  release  her  dower 
rights  (Ex  parte  McElwain,  29  111. 
442),  and  it  is  questionable  wheth- 
er her  guardian  has  power  so  to 
do  (Eslava  v.  Lepretre,  21  Ala.  504, 
529,  56  Am.  Dec.  266).  In  some 
states,  however,  the  statute  pro- 
vides for  the  giving  of  such  re- 
lease on  application  to  the  court. 
See  1  Sharswood  &  B.  Lead.  Cas. 
Real  Prop.  377. 

20.  Post,  this  section,  notes  40- 
48. 

21.  Knox  v.  Brady,  74  111.  476; 
Moore  v.  Tisdale,  5  B.  Mon.  (Ky). 


852;  French  v.  Peters,  33  Me.  39G; 
Page  V.  Page,  6  Cush.  Mass.)  196; 
Marvin  v.  Smith,  46  N.  Y.  571.  The 
statute  sometimes  expressly  al- 
lows a  release  without  -he  hus- 
band's joinder.  1  Stimson's  Am. 
St.  Law,  §  3245  (2);  2  Scribner, 
Dower,  293. 

As  to  the  rights  of  a  purchaser 
from  the  husband  when  the  wife 
refuses  to  release  dower,  See 
notes  in  10  Columbia  Law  Rev. 
at  p.  573,  25  Harv.  Law  Rev.  at 
p.  731,  28  Id.  at  p.  717. 

2-2.  Powell  V.  Monson  &  Brim- 
lield  Mfg.  Co.,  3  Mason,  347,  Fed. 
Cas.  No.  11,356;  Page  v.  Page,  i' 
Cush.  (Mass.)  196;  Shaw  v.  Russ, 
14  Me.  432.  Contra,  Shepherd  v, 
Howard,  2  N.  H.  507.  Fowler  v. 
Chadina,  134  Iowa,  210,  111  N.  W. 
808.  See  Knox  v.  Brady,  74  111. 
476;  Syck  v.  Hellier,  140  Ky.  388, 
131  S.  W.  30;  Dooley  v.  Greeniu;;, 
201  Mo.  343,  100  S.  W.  43  (husband 
insane). 

23.  Osborn  v.  Horine,  19  111. 
124. 
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The  release  of  dower  can  usually  be  made  only  to 
one  who  has,  or  is  at  the  time  given,  an  estate  in  the 
land,  otherwise,  the  release,  so  called,  would  be  in 
legal  effect  a  mere  transfer  of  the  dower  right,  and 
such  a  transfer  is  not  permissible.^*  It  has  been 
decided,  however,  in  one  state,  that  a  release  may  be 
made  to  one  who  has  conveyed  away  the  property  with 
covenant  of  warranty,  he  having  a  substantial  interest 
in  the  extinguishment  of  the  dower  claim,^^  and  a  re- 
lease to  one  having  only  an  equitable  estate  has  been 
there  upheld. -°  In  so  far  as  the  power  of  the  wife  to 
release  her  inchoate  dower  can  be  regarded  as  based 
on  statute,  the  question  of  the  person  to  whom  it  can 
be  released  is  obviously  one  of  the  construction  of  the 
statute  authorizing  such  a  release.-^  In  so  far  as  it 
is  not  to  be  regarded  as  controlled  by  statute,  it  seems 
a  reasonable  view"  that  the  release  may  be  made  to  any 
person  who  has  an  estate  in  the  land,  provided  an- 
other is  not  in  adverse  possession.  But  at  common  law 
a  release  made  in  extinguishment  of  a  right  of  a  free- 
hold character,  and  a  right  of  inchoate  dower  is  such, 
could  be  made  only  to  one  having  a  freehold  estate  in 
the  land.^^ 

The  release  of  dower,  since  it  involves  an  interest 
in  land,  is  within  the  Statute  of  Frauds,  and  must  be 
by  an  instrument  in  writing.^^ 

In  some  states  it  is  held  that  a  release  of  dower  can 
be  taken  advantage  of  only  by  the  person  to  whom  it 
is  made,  or  those  who  may  claim  under  such  person,  on 
the  theory,  generally,  that  it  operates  by  estoppel  only, 

24.  Post  §  2S0,  note  46.  Touchstone,  329.     As  to  the  per- 

25.  Robbins    v.    Kinzie,    45    lU.  sons    to    whom    dower    consum- 
354.  mate    can    be    released,    see    post 

26.  Chicago   Dock  Co.   v.   Kin-  §    231,   notes   57-63. 

zie,  49  111.  289.  29.     2     Scribner,     Dower,     283; 

27.  See   Mobley   v.    Mobley,    14  Carnall  v.  Wilson,  21  Ark.  62,  76 
Rich.   Eq.    (S.   C.)    280.  Am.   Dec.   351;    Switzer  v.   Hauk, 

28.  Co.    Litt.    265;     Sheppard's  89  Ind.  73;    Keelei-  v.  Tatnell,  23 
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and  consequently  enures  only  to  tlie  benefit  of  parties 
and  privies.^"  In  other  states,  the  release,  to  the  extent 
to  which  it  is  intended  to  operate,  extinguishes  the 
right  of  dower  in  favor  of  all  persons  whomsoever.-*'^ 
The  former  view  appears  to  accord  with  the  decisions, 
hereafter  referred  to,  that  if  a  conveyance  by  the  hus- 
band, in  which  the  wife  joins  to  release  dower,  is  set  a- 
side,  the  dower  right  is  restored,^-  and  it  appears  more- 
over to  accord  with  what  may  be  presumed  to  be  the  in- 
tention of  the  wife  in  executing  the  release,  to  benefit 
the  roloasee  and  those  claiming  under  him  exclusively."^-" 

In  favor  of  husband.    In  the  absence  of  statutes 

authorizing  such  transactions  between  husband  and 
wife,  the  wife  cannot  usually,  after  the  marriage,  bind 
herself  by  a  release  of  her  dower  directly  to  her 
husband,  or  agree  with  him  to  relinquish  it,  in  consider- 


N.  J.  Law,  62.  And  see  Worth- 
ington  V.  Middleton,  6  Dana  (Ky.) 
300. 

30.  McMahon  v.  Russell,  17 
Fla.  698;  Stowe  v.  Steele,  114  111. 
382,  2  N.  E.  169  (semble) ;  Shobe 
V.  Brinson,  148  Ind.  285,  47  N. 
E  625;  French  v.  Lord,  69  Me. 
537;  Robinson  v.  Bates,  3  Mete. 
(Mass.)  40;  Dearborn  v.  Taylor, 
18  N.  H.  153;  White  v.  White,  16 
N.  J.  L.  202,  31  Am.  Dec.  232; 
Kitzmiller  v.  Van  Rensselaer,  10 
Ohio  St.  63;  Commercial  Bank- 
ing &  Trust  Co.  V.  Dudley,  76  W. 
Va.  332,  86  S.  E.  307.  See  Mandel 
V  McClave,  46  Ohio  St.  407,  5  L. 
R.  A.  519,  15  Am.  St.  Rep.  627, 
22  N.  E.  290,  So,  a  release  given 
by  a  wife  to  her  husband's 
grantee  was  regarded  as  not 
available  to  one  who  subsequent- 
.j  obtained  the  land  by  foreclos- 
....•    01   a   muugagf    given    by   the 


husband  without  the  wife's  join- 
der. Littlefield  v.  Crocker,  30 
Me.  192. 

31.  Elmendorf  v.  Lockwood,  57 
N.  Y.  322;  Boorum  v.  Tucker  51 
N.  J.  Eq.  135,  affirmed  Hart- 
shorne  v.  Boorum,  52  N.  J.  Eq. 
587,  33  Atl.  50;  Morton  v.  Noble, 
57  111.  176;  Johnson  v.  Van  Vel- 
sor,  43  Mich.  208,  5  N.  W.  265; 
But  see  Hinchliffe  v.  Shea,  103 
N.  Y.   153,  8  X.   E.   477. 

32.  Post,  this  section,  note  49 
32a.  But  at  common  law  a  re- 
lease by  way  of  extinguishment 
operated  in  favor  of  all  persons, 
if  the  right  sought  to  be  ex- 
tinguished was  such  that  it  could 
not  be  held  or  exercised  by  the 
person  to  whom  the  release  was 
made.  Litt.  §§  479-480.  Co.  Litt. 
279b,  280.  And  such  would  seem 
to  be  the  character  of  an  in- 
choate right  of  dower. 
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ation  of  other  provisions  niado  by  him  for  her.'''  She 
may,  after  the  husband's  death,  elect  wliether  to  abide 
by  such  release  or  agreement,  and  the  statutes  fre- 
(inently  so  provide.''^  She  cannot  have  dower  and  also 
retain  what  she  received  as  a  considei-ation  for  the 
release  and  agreement,"^  and  she  must,  if  she  intends 
to  claim  dower,  return  the  consideration  received  within 
a  reasonable  time  after  the  husband's  death/'*'  Occa- 
sionally, however,  a  release  of  the  dower  right  in  favor 
of  the  husband  has  been  regarded  as  binding  on  the 
wife  by  reason  of  the  fact  that  it  was  part  of  a  sepa- 
ration agreement,^"  and  in  two  or  three  states  such  a 
release  has  been  upheld,  though  not  in  a  separation 
agreement,  by  reason  of  a  local  statute  authorizing  a 
conveyance    by    a    married    woman    as    if    single,-^    or 


33.  4  Kent,  Comm.  56;  Martin 
V  Martin,  22  Ala.  86;  Pillow  v. 
Wade,  31  Ark.  678;  Stilson  v.  Stil- 
son,  46  Conn.  15;  Butts  v.  Trice, 
69  Ga.  74;  Shane  v.  McNeill,  76 
Iowa,  459,  41  N.  W.  166;  Newby 
V.  Cox,  81  Ky.  459;  Pinkham  v. 
Pinkham,  95  Me.  71,  85  Am.  St. 
Rep.  392,  49  Atl.  48;  Ireland  v. 
Ireland,  43  N.  .1.  Eq.  311,  12  Atl. 
184;  Guidet  v.  Brown.  3  Abb.  N. 
Cas.  295,  54  How.  Pr.  (N.  Y.) 
409;  Temperance  House  v.  Fowle, 
20  Ore.  163;  Parham  v.  Parham, 
6  Humph.  (Tenn.)  287;  Land  v. 
Shipp,  98  Va.  284,  50  L.  R.  A. 
560.   36   S.  E.   391. 

After  a  divorce,  the  wife  may  re- 
lease her  dower  to  her  former 
husband.  Savage  v.  Crill,  19  Hun, 
(N.  Y.)    4,  affirmed  80  N.  Y.  630. 

34.  1  Stimson's  Am.  St.  Law,  § 
3243. 

35.  Hieser  v.  Sutter,  195  111. 
378.  63  N.  E.  269.  Mannan  v.  Man- 
nan,    154    Ind.    9,    55    N.    E.    855; 


Bubier  v.  Roberts,  49  Me.  460; 
Roberts  v.  Walker,  82  Mo.  200: 
Jones  V.  Fleming,  104  N.  Y.  418. 
10  N.  E.  855;  Spangler  v.  Dukes, 
89  Ohio  St.  642. 

36.  Lively  v.  Paschal,  35  Ga. 
218,  89  Am.  Dec    282. 

37.  Martin  v.  Farmers'  Loan  & 
Trust  Co.,  180  Iowa,  859,  163  N. 
W.  361;  Loud  v.  Loud,  4  Bush 
(Ky.)  453;  Randall  v.  Randall,  37 
Mich.  563;  Garbut  v.  Rowling,  81 
Mo.  214;  Dillinger's  Appeal,  35  Pa. 
St.  357.  Contra:  Stephenson  v. 
Osborne,  41  Miss.  119,  90  Am.  Doc. 
358;  Carson  v.  Murray,  3  Paige  (N. 
Y.)  483;  Guidet  v.  Brown.  54  How. 
Pr.  (N.  Y.)  409;  Chaney  v.  Bryan, 
15  Lea  (Tenn.)  589;  Land  v.  Shipp, 
98  Va.  284,  50  L.  R.  A.  560,  36  S. 
E.  391. 

38.  Rhoades  v.  Davis,  51  Mich., 
300,  16  N.  W.  659;  Contra,  Land  v. 
Shipp,  98  Va.  284,  50  L  R.  A.  560, 
36  S    E.  39L 
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one  autliorizino;  contracts  between  husband  aiul   wife."'' 

Joinder  in  husband's  conveyance.     Formerly, 

in  England,  as  before  indicated,  the  only  mode  by  which 
the  wife  could  voluntarily  extinguish  her  right  of  dower, 
except  in  localities  where  there  was  a  custom  to  the 
contrary,  was  by  joinder  with  hei-  liusbaiid  in  11h'  levy 
of  a  fine  or  the  suffering  of  a  recovery/"  Tu  this 
country,  however,  while  these  methods  were  adoi)ted  to 
some  extent,  a  custcmi  arose  at  an  early  day,  which  lias 
universally  prevailed,  of  barring  dower  by  the  joinder 
of  the  wife  in  a  deed  of  the  land  by  the  husband  ;^i  and 
this  method  of  barring  dowser  is  valid  in  cases  where 
the  conveyance  is  by  way  of  mortgage,  as  well  as  when 
it  is  absolute/-  The  state  statutes  usually  provide 
that  dower  may  be  relinquished  in  this  way/'^ 


39.  HiU  V.  Bolaiul,  125  Md.  113, 
93  Atl,  395;  Redwine's  Ex'r  v. 
Redwine,  IGO  Ky.  282,  1G9  S.  W. 
864;  Edwards  v.  Edwards,  267  lU. 
Ill,  107  N.  E.  847;  Friebe  v. 
Elder,  181  Ind.  597,  103  N.  E.  429: 
See  Egger  v.  Egger,  225  Mo.  116, 
123  S.  W.  928. 

40.  Park,  Dower,  192  et  seq.; 
2  Blackst.  Comm.  137;  WiUiams, 
Real  Prop.  323;  4  Kent.  Comm. 
51.  See  Chase's  Case,  1  Bland,  Cli. 
(Md.)  227,  17  Am.  Dee.  277. 

41.  2  Scribner,  Dower  (2d  Ed.) 
288  et  srq.;  Powell  v.  Monson  & 
Brimfield  Mfg.  Co.,  3  Mason,  347, 
Fed.  Cas.  No.  11,356;  Fowler  v. 
Shearer,  7  Mass.  14;  Elem3ndorf 
V  Lockwo-^d,  57  N.  Y.  323;  Grove 
V.  Todd,  41  Md.  633,  20  Am.  Rep. 
76.  Such  mode  of  barring  dower 
was  adopted  in  England  in  the 
act  abolishing  fines  and  recoveries. 
St.  3  &  4  Wm.  IV.  c.  74  (A.  D. 
1S33). 

42     Dundas     v.     Hitchcock,     12 
How.    (U.  S.)   256,  13  L.  Ed.  978; 


Russell  V.  Umphlet,  27  Ark.  339; 
McMahon  v  Russell,  17  Fla.  698; 
Scanlan  v.  Scanlan,  134  111.  CrO. 
25  N.  E.  652;  Davis  v.  Jenkins,  93 
Ky.  253,  40  Am.  St.  Rep.  197,  20 
S.  W.  283;  McCabe  v.  Bellows,  7 
Gray  (Mass.)  148,  66  Am.  Dec. 
467;  Jones  v.  Bragg,  33  Mo.  337, 
84  Am.  Dec.  49;  Glascock  v.  Glas- 
cock, 217  Mo.  362,  117  S.  W.  67; 
St.  Clair  v.  Morris,  9  Ohio.  15,  34 
Am.  Dec.  415;  Miller  v.  Farmers' 
Bank,  49  S.  C.  427,  61  Am.  St.  Rep. 
821,  27  S.  E.  514;  Daly  v.  Willis,  5 
Lea  (Tenn.)  100. 

43.  1  Sharswood  &  B.  Lead. 
Cas.  Real  Prop.  371;  1  Stimson's 
Am.  St.  Law,  §§  6500,  6504.  A 
statute  empowering  the  wife  to 
release  dower  by  joinder  in  her 
husband's  conveyance  has  been 
held  not  to  enable  her  to  bind 
herself  to  release,  by  her  joinder 
in  a  contract  to  convey.  Crook- 
shanks  v.  Ransbarger,  80  W.  Va. 
21,  92  S.  E.  78. 
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It  has  been  said  that  the  conveyance  should  con- 
tain apt  words  indicating  the  wife's  intention  to  re- 
lease her  dower  ;^^  and  her  mere  joinder  in  the  execu- 
tion of  her  husband's  deed  has  more  usually  been  re- 
garded as  insufficient.^^  But  it  appears  to  be  generally 
conceded  that  the  conveyance  need  not  refer  to  dower 
eo  nomine,  and  that  it  is  sufficient  if  she  join  with  the 
husband  in  the  granting  part,  so  as  to  become  a  party 
thereto.^^ 

By  the  statutes  of  most  of  the  states,  it  is  necessary 
that  the  wife  acknowledge  the  conveyance,  the  require- 
ments in  this  respect  being  usually  the  same  as  those 
imposed  in  the  case  of  a  conveyance  of  the  land  of  a 
married  woman,  and,  in  some  states,  she  must  be  ex- 
amined separately  and  apart  from  her  husband,  in 
order  to  determine  that  she  is  not  acting  under  coercion 
by   him.*^     These   requirements   as   to   acknowledgment 


44.  Hall  V.  Savage,  4  Mason, 
273,  Fed.  Cas.  No.  5,944;  Davis 
V.  Jenkins,  93  Ky.  353,  40  Am. 
St.  Rep.  197,  20  S.  W.  283;  Stevens 

V  Owen,  25  Me.  94;  Lothrop  v. 
Foster,  51  Me.  367;  Leavitt  v. 
Lamprey,  13  Pick.  (Mass.)  382, 
23  Am.  Dec.  685;  McFarland  v. 
Febiger's  Heirs,  7  Ohio,  194  28 
Am.  Dec.  632.  The  joinder  of 
the  wife,  "in  token  of  relinquish- 
ing her  right  of  dower  L.  the 
premises"  has  been  held  to  re- 
lease her  right  as  widow  of  a 
previous  husband  as  well  as  her 
right  as  wife  of  her  present  hus- 
band. Usher  v.  Richardson.  29 
Me.  415. 

45.  Cox  V.  Wells,  7  Blackf 
(Ind.)  410,  43  Am.  Dec.  98; 
Prather  v.  McDowell,  8  Bush. 
(Ky.)  46;  Lothrop  v.  Foster,  51 
Me.  267;  Catlin  v.  Ware,  9  Mass. 
218,    6    Am.    Dec.    56;    McFarland 

V  Febiger's  Heirs,  7  Ohio  194,  28 


Am.  Dec.  632;  Contra,  Johnson 
v.  Montgomery,  51  111.  185;  Burge 
V.  Smith,  27  N.  H.  332;  Perley  v. 
Woodbury,  76  N.  H.  23,  78  Atl. 
1073. 

46.  Button  V.  Stuart,  41  Ark. 
101;  Jones  v.  City  of  Des  Moines, 
43  Iowa  209;  Learned  v.  Cutler, 
18  Pick.  (Mass.)  9;  Young  v. 
Hyde,  255  Mo.  496,  164  S.  W.  228; 
Gocdheart  v.  Goodheart,  63  N.  J. 
Eq.  746,  53  Atl.  135;  Gillian  v. 
Swift,  14  Hun  (N.  Y.)  574;  Daly 
V.   Willis,   5   Lea    (Ttnu.)    100. 

47.  See  1  Stimson's  Am.  St. 
Law,  §§  6500,  6501,  6504;  1  Shars- 
wood  &  B.  Lead.  Cas.  Real  Prop. 
372;  2  Scribner,  Dower  (2d  Ed.) 
322  et  seq.  In  Graves  v.  John- 
son, 172  N.  C.  176,  90  S.  E.  113, 
the  release  by  the  wife  was  held 
to  be  ineffective  if  the  husband 
failed  to  acknowledge  the  instru- 
ment. 
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have  been  generally  regarded  as  absolute,  so  that  a 
noncompliance  therewith  will  render  the  instrument  in- 
effective as  a  release  of  dower.'"* 

Effect  of  avoidance  of  conveyance.    If  a  deed 


bv  the  husband,  in  which  the  wife  joins  for  the  purpose 
of  releasing  dower,  is  set  aside  as  being  intended  to 
defraud  the  husband's  creditors  or  for  any  other  reason, 
the  wife's  right  of  dower  is  revived,  since,  in  such  case, 
there  is  no  one  having  title,  in  favor  of  whom  the  re- 
lease can  operate.^^  Dower  has  also  been  regarded  a& 
revived  by  recovery  against  the  husband  by  the  grantee 
on  a  covenant  of  seisin  in  the  conveyance,  on  the  theory 
that  this  has  the  effect  of  avoiding  the  deed.^° 


48.  Stidham  v.  Matthews,  29 
Ark.  650;  Grove  v.  Todd,  41  Md. 
633,  20  Am.  Rep.  76;  McDoweU 
V.  Little,  33  Mo.  523;  Sheppard 
V.  Warden,  1  N.  J.  Law,  452; 
Moore  v.  Thomas,  1  Or.  201;  Kirk 
V.  Dean,  2  Bin.  (Pa.)  341;  Fisher 
V.  Fisher,  89  S.  C.  175,  71  S.  B. 
863.  But  that  the  failure  to  com- 
ply with  the  statute  as  to  ac- 
knowledgment affects  merely  the 
right  to  have  the  deed  recorded 
and  so  to  charge  third  persons 
with  notice  thereof,  see  Lake  v. 
Gray,  30  Iowa,  415. 

49.  Summers  v.  Babb,  13  111- 
483;  Frederick  v.  Emig,  186  111. 
319,  57  N.  E.  883;  Lowry  v."  Fish- 
er, 2  Bush.  (Ky.)  70,  92  Am.  Dec. 
475;  Richardson  V.  Wyman,  62 
Me.  280,  16  Am.  Rep.  459;  Rob- 
ertson V.  Bates,  3  Mete.  (Mass.) 
40;  Matthews  V.  Thompson,  186 
Mass.  14,  66  L.  R.  A.  421,  104 
Am.  St.  Rep.  550,  71  M  B.  93; 
Bohannon  v.  Combs,  97  Mo.  446, 
10  Am.  St.  Rep.  328,  11  S.  W.  232; 
Malloney  v.  Horan,  49  N.  Y.  Ill, 
reversing    53    Barb.    (N.   Y.)    29; 


Ridgway  v.  Masting,  23  Ohio  St. 
294,  13  Am.  Rep.  251;  Munger  v. 
Perkins.  62  Wis.  499,  22  N.  W. 
511;  Huntzicker  v.  Crocker,  135 
Wis.  38,  15  Ann.  Cas.  444,  115  N. 
W.  340;  Cox  v.  Wilder,  2  Dill.  45, 
Fed.  Cas.  No.  3308;  In  re  Ling- 
afelter,  181  Fed.  24.  Contra,  Camp- 
bell v.  Weber,  80  N.  J.  Eq.  553, 
85  Atl.  225,  affirming  79  N.  J.  Eq. 
519,  81  Atl.  732.  And  see  Bond 
v.  Bond,  16  Lea.  (Tenn.)  306. 
See  the  discussion  in  Bigelow, 
Fraudulent  Conveyances,  61,  13 
Columbia   Law   Rev.   p.   537. 

The  same  theory  has  been  ap- 
plied when  a  mortgage  in  which 
the  wife  joined  in  order  to  release 
dower  was  defeated  by  a  sale  of 
the  land  under  a  prior  lien,  the 
releas3  by  the  wife  being  held  to 
be  thereafter  a  nullity.  Hinchliffe 
V.  Shea,  103  N.  Y.  153,  8  N.  E.  477; 
Stowe  v.  Steele,  114  111.  382,  2  N. 
E.  116. 

50  Stinson  v.  Sumner,  9  Mass. 
143,  6  Am.  Dec.  49. 

If  the  husband  conveys  to  the 
wife  the  inchoate  dower  right  is 
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§  225.     Testamentary  provision  in  lieu  of  dower. 

If  the  husband's  will  contains  a  provision  for  his 
widow,  which  is  intended  to  be  in  lieu  of  dower,  and  she 
accepts  it,  she  cannot  also  claim  dower.  If  the  will  ex- 
pressly states  that  the  provision  therein  is  in  lieu  of 
dower,  and  the  widow  accepts  it,  there  can  be  no  ques- 
tion as  to  the  exclusion  or  her  dower  right  ;"'^  but 
more  frequently  there  is  no  such  express  declaration 
in  the  will,  and  the  testator's  intention  in  this  regard 
has  to  be  determined  by  a  consideration  of  the  question 
whether  its  provisions  are  plainly  inconsistent  with  a 
claim  of  dower.^- 

In  any  case,  in  the  absence  of  a  statutory  provision 
to  the  contrary,  in  order  to  exclude  dower,  the  inten- 
tion so  to  do  must  clearly  appear.  "As  the  right  to 
flower  is  itself  a  clear  legal  right,  an  intent  to  exclude 
that  right  hy  voluntary  gift  must  be  demonstrated  either 
by  express  words,  or  by  clear  and  manifest  implication. 
If  there  be  anything  ambiguous  or  doubtful,  if  the 
court  cannot  say  that  it  was  clearly  the  intention  to 
exclude,  then  the  averment  that  the  gift  was  made  in 
lieu  of  dower  cannot  be  supported. "•'*-^     Occasionally  this 

not  so  merged  in  the  fee  as  not  446. 

to  be  revived  upon  the  avoidance  52.     French  v.  Davies,  2  Ves.  Jr. 

of  the  conveyance  as  in  fraud  of  .^72;     Birmingham    v.    Kirwan,    2 

creditors.     Humes  v.  Scruggs,  G4  Schoales    &    L.    444;    Bennett    v. 

Ala.  40;  Richardson  v.  Wyman,  62  Paclter,  70  Conn.  357,  6G  Am.  St. 

Me.   280;    Malloney   v.    Horan,    12  Rep.  112,  39  Atl.  739;  Worthen  v. 

Abb.  Pr.  (N.  S.)  289;  See  Matthews  Pearsgn,  33  Ga.  387,  81  Am.  Dec. 

V.  Thompson,  186  Mass.  14,  66  L.  R.  213;  Jackson  v.  Churchill,  7  Cow, 

A.  421,  104  Am.   St.  Rep.  550,  71  (N.    Y.)    287,    17    Am.    Dec.    514; 

N.  E.  93.  Konvalinka  v.  Schlegel,  104  N.  Y. 

51     Pomeroy,    Eq.    Jur.    §    496;  125,  58  Am.  Rep.  494,  9  N.  E.  868; 

Leak  v.  Randall,  cited  in  Vernon'?;  Church   v.   Bull,  2   Denio    (N.  Y.) 

Case,  4  Coke,  4a;  Bushe's  Case,  2  430,  43  Am.  Dec.  754;    Gordon  v. 

Dyer,  220a;  Gosling  v.  Warburton,  Stevens,  2  Hill.  Eq.  (S.  C.)  47,  27 

Cro.  Eliz.  128;  Van  Orden  v.  Van  Am.  Dec*  445. 

Orden,  10  Johns.  (N.  Y.)  30;  Hall's  53.     Birmingham    v.    Kirwan,    2 

Case,  1  Bland    (Md.)    203,  17  Am.  Schoales  &  L.  444,  per  Lord  Redes- 

Der    275;    Chapin  v.  Hill,  1  R.   I.  dale.    To  the  same  effect,  see  Her- 
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rule  is  incorporated  in  tlie  statute.-''"*  In  a  coiisidcrnMc 
number  of  states,  however,  it  has  been  changed  hy  an 
express  statutory  declai-ation  that,  in  case  there  is  a 
testamentary  i)rovisioii  in  favor  of  tlie  widow,  she  shall 
not  be  allowed  to  claim  both  that  and  dower  unless  an 
intention  on  the  jiart  of  testator  that  she  do  so  appears 
from  the  will.'"'^ 

The  effect  of  certain  forms  of  testamentary  pro- 
vision, with  reference  to  the  (piestion  whether  the  i)re- 
sumption  that  the  provision  is  not  intended  in  lien  of 
dower  is  thereby  overcome,  may  be  considered  as  settled 
by  the  decisions,  and  reference  will  be  made  to  a 
few  of  these. ^^^  A  mere  devise  to  the  widow  of  ])art  of 
the  lands  in  which  she  has  a  dower  right  is  not  of  it- 
self inconsistent  with  her  claim  of  dower,^"'^*^  but,  in 
case  the  devise  to  the  wife  is  followed  by  a  specific 
devise  to  one  who  was  dependent  on  the  testator,  a  right 
of  dower  might  be  calculated  so  to  diminish  the  latter 
devise  as  to  be  inconsistent  therewith. ^^     A  devise  of 


bert  V.  Wren,  7  Cranch  (U.  S.)  370, 
3  L.  Ed.  374;  HiHiard  v.  Binford's 
Heirs,  10  Ala.  977;  In  re  Whitney's 
Estate,  171  Cal.  750,  154  Pac.  855; 
Ailing  V.  Chatfield.  42  Conn.  276; 
In  re  Gotzian,  34  Minn.  159,  57 
Am.  Rep.  43,  24  N.  W.  920;  Whit  J 
V.  White,  16  N.  J.  L.  202,  31  Am. 
Dec.  232;  Adsit  v.  Adsit,  2  Johns. 
Ch.  (N.  Y.)  448,  7  Am.  Dec.  539; 
Konvalinka  v.  Schlegel,  104  N.  Y. 
125,  58  Am.  Rep.  494,  9  N.  E.  ?.^S: 
Braxton  v.  Freeman,  6  Rich  Law 
(S.  C.)  35,  57  Am.  Dec.  775;  Otts  v 
Otts,  80  S.  C.  16,  61  S.  E.  109; 
Higginsbotham  v.  CornweU,  S 
Gratt.  (Va.)  83,  56  Am.  Dec.  130; 
Miller  v.  Miller,  76  W.  Va.  352,  85 
S.  E.  542.  See  editorial  note,  14 
Columbia  Law  R-^v.  586. 

54.     1  Stimson's  Am.  St.  Law,  § 
C244. 


55.  1  Stimson's  Am.  St.  Law,  § 
3244;  1  Sharswood  &  B.  Lead  Cat-. 
Real  Prop.  362;  1  Pomeroy,  Eq. 
Jur.  §  494,  and  notes. 

56.  See  1  Pomeroy,  Eq.  Jur.  S 
492  et  seq.:  11  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  57  et  seq.  and  2 
Scribner,  Dower,  4.>9  et  seq..  for  a 
full  consideration  of  the  subject. 

57-58.  Lawrence  v.  Lawrence, 
2  Vern.  365,  3  Brown,  Pari  Cas. 
483;  Lefevre  v.  Lefevre,  59  N.  Y. 
434;  Jackson  v.  Churchill,  7  Cow 
(N.  Y.)  287,  17  Am.  Dec.  514. 

59.  Herbert  v.  Wren.  7  Cranch 
(U.  S.)  370,  378;  Ailing  v.  Chat- 
field,  42  Conn.  276.  An  intention 
to  exclude  dower  is  not  conclu- 
sively shown  by  the  fact  either 
that  the  testamentary  provision  is 
of  greater  value  than  the  dower 
interest  (Evans'  Lesse  v.  Webb,  1 
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land  to  the  widow  for  her  life  or  during  widowhood  does 
not  of  itself  affect  her  dower  right  in  other  land;^°  and 
such  a  devise  for  life  or  widowhood  appears  not  to  be 
necessarily  inconsistent  with  her  right  to  dower  in  the 
very  land  so  devised.*^  ^ 

The  gift  of  an  annuity  or  rent  to  the  wife,  charged 
either  partly  or  entirely  on  property  in  which  she  is 
dowable,  is  not  necessarily  inconsistent  with  her  claim 
to  dower  in  such  property  ;^^  nor  is  a  devise  to  trustees 
or  executors  to  sell  so  inconsistent  with  dower,  whether 
or  not  there  is  a  direction  that  a  part  of  the  proceeds 
be  given  to  the  widow,  the  sale  in  such  case  being  made 
subject  to  dower.^^  The  dower  right  has  been  held  to 
be  intended  to  be  excluded  by  a  testamentary  provision 
for  her,  accompanied  by  a  devise  to  trustees  with  full 
power  in  the  trustees  to  manage  and  control  the  land 
devised  to  them,  since  this  is  inconsistent  with  the  wife's 
life  estate  in  any  of  such  land  f^   and,  in  some  decisions, 


Yeates  [Pa.]  424,  1  Am.  Dec.  308), 
or  that  it  is  of  less  value  (Cun- 
ningham's Estate,  137  Pa.  St.  621, 
21  Am.  St.  Rep.  901,  20  Atl.  714). 

60.  Lawrence  v.  Lawrence,  2 
Vern.  365,  3  Brown,  Pari.  Cas.  483; 
Daugherty  v.  Daugherty,  69  Iowa. 
677,  29  N.  W.  778;  Lefevre  v. 
Lefevre,  59  N.  Y.  434;  Lewis  v. 
Smith,  9  N.  Y.  502,  61  Am.  Dec. 
706. 

61.  Stokes  V.  Pillow,  64  Ark  1, 
40  S.  W.  580;  In  re  Franke's  Es- 
tate, 97  Iowa,  704,  66  N.  W.  918; 
Bull  V.  Church,  5  Hill  (N.  Y.)  206; 
Church  V.  Bull,  2  Denio  (N.  Y.) 
430,  43  Am.  Dec.  754;  Lewis  ". 
Smith,  9  N.  Y.  502.  61  Am.  Dec. 
706:  Baxter  v.  Bowyer,  19  Ohio, 
490.  Contra,  Hamilton  v.  Buck- 
waiter,  2  Yeates  (Pa.)  289,  1  Am. 
Dec.  350.  The  question  arises 
generally  in  case  of  the  widow's 


remarriage,  or  in  case  the  statute 
gives  the  widow  a  fee-simple  es- 
tate in  place  of  the  life  estate  of 
common-law  dower. 

62.  1  Pomeroy,  Eq.  Jur.  §  500; 
Birmingham  v.  Kirwan,  2  Schoales 
&  L.  444;  Cowan  v.  Allen,  26  Can. 
Sup.  Ct.  292;  Adsit  v.  Adsit,  2 
Johns.  Ch.  (N.  Y.)  448,  7  Am.  Dec. 
539.  But  see  White  v.  White,  16 
N.  J.  Lav/,  211,  31  Am.  Dec.  232. 

63.  Gijscn  V.  Gibson,  1  Drew. 
42,  17  Eng.  Law  &  Eq.  353;  Kin- 
sey  V.  Woodward,  3  Har.  (Del.) 
459;  Konvalinka  v.  Schlegel,  104 
N.  Y.  125,  58  Am.  Rep.  494,  9  is^  E. 
868;  Wood  v.  Wood,  5  Paige  vN. 
Y.)  596,  28  Am.  Dec.  451;  Hall  v. 
Hall,  8  R.ch.  Law  S.  C.)  407,  04 
Am.  Deo.  758. 

64.  Birmingham  v.  Kirwan,  2 
Schoales  &  L.  444;  Hall  v.  Hill,  { 
Dru.  &  War.  94;  Tobias  \'.  Ketch- 
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a  devise  to  the  widow  of  equal  sliares  with  others  has 
been  held  to  show  an  intention  to  exclude  dower/"'"' 

Election  by  widow.  In  case  there  is  a  testa- 
mentary provision  intended  in  lieu  of  dower,  or  in  case 
the  statute  debars  the  widow  from  claimins:  both  dower 
and  the  testamentary  yirovision  in  her  favor,  as  it 
frequently  does,  it  is  for  the  widow  to  elect  whether 
she  will  take  the  one  or  the  other.'''''' 

In  order  that  the  election  be  binding,  it  must  bo 
made  with  full  knowledge  on  the  widow's  i^art  of  the 
situation  of  her  husband's  estate,  and  the  relative  values 
of  her  dower  interest  and  the  testamentary  provision;"" 
and  an  election  made  by  her  without  such  knowledge  may 
be  retracted,  provided  she  restore  what  she  may  have 
received  thereby.'''"  In  one  case  ignorance  of  the  light 
to  dower  was  held  not  to  invalidate  the  election,  this 
being  ignorance  of  the  law%  which  is  not  excused,"'* 
but  there  are  other  cases  apparently  not  in  accord  with 
this  view."''     The   right  of  election   is  personal   to   the 

um,    32    N.    Y.     319;     Matlor    of  Woodburn's    Estate,    138    Pa.    St. 

Gorden,  172  N.  Y.  25,  92  Am.  St.  606,  21  Am.  St.  Rep.  932,  21  Atl. 

Rep.  689,  64  N    E.  753.  16;    Waggoner   v.    Waggoner    111 

65.  Chalmers  v.  Storil,  2  Ves.  Va.  325,  30  L.  R.  A.  (N.  S.)  644, 
&   B.    222;    Colgate's   Ex'r   v.   Col-  68  S.  E.  990. 

gate,  23  N.  J.  Eq.  372;    Bailey  v.  67.     Steele  v.  Steele's  Adm'r,  64 

Boyce,    4    Strob.    Eq.    (S.    C.)    84.  Ala.  438.  38  Am.  Rep.  15;  Dabney 

And   see   Durfee's   Petition,   14   R.  v.    Bailey,    42    Ga.    521;    State    v. 

I.  47;   Higginbotham  v.  Cornwall,  Pi  abate   Court,   129   Minn.   442   L. 

8    Grat.     (Va.)    83.    56    Am.    Dec.  R.  A.   1915E,  815,  152  N.  W.  845; 

130.     This   line   of  decisions   has,  Macknet  v.  Macknet,  29  N.  J.  Eq. 

however,  been  criticised.  1  White  54;    Simonton    v.    Houston,   78    X. 

&  T.  Lead.  Cas.  Eq.  531;  1  Pome-  C    408. 

roy,    Eq.    Jur.    §    502.      See   In   re  68.     Light   v.   Light,   21    Pa.   St 

Hatch's  Estate,  62  Vt.  300.  407. 

66.  United  States  v.  Duncan,  4  69.  See  Petition  of  IMcFarlin, 
McLean  99,  Fed.  Cas.  No.  15,002;  9  Del.  Ch.  430.  75  Atl.  281;  Cow- 
Smith's  Estate,  108  Cal.  115,  40  drey  v.  Hitchcock.  103  111.  262; 
Pac.  1073;  Stone  v.  Vanderraark,  Evans  Appeal,  51  Conn.  435; 
146  111.  312,  34  N.  E.  150;  Milli-  Mrxknet  v.  Macknet,  29  N.  J.  Eq. 
kin  V.  Welliver,  37  Ohio  St.  460;  54;    Woodburn's    Estate,    138    Pa. 

R.  P.— 50. 
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widow,  and  consequently  cannot  be  exercised  by  her 
representatives  after  her  death/"  nor  in  behalf  of  her 
creditors.'^ ^  In  case  the  widow  is  insane  her  guardian 
or  committee  cannot  make  an  election  on  her  behalf,  ex- 
cept with  the  approval  of  the  chancery  or  probate 
court/2 

The  statutory  provisions  in  regard  to  election  are 
usually  to  the  etfect  that  in  case  of  a  failure  to  elect, 
the  widow  takes  under  the  will,"^'^  though  occasionally 
they  require  her  consent  to  take  under  the  will  in 
order  that  she  may  be  regarded  as  so  taking,  she  having 
dower  in  the  absence  of  such  consent."^^  In  the  absence 
of  a  specific  provision  in  this  regard  it  has  occasionally 
been  presumed  that  the  widow,  not  declaring  any  elec- 
tion, takes  dower  or  the  benefit  of  the  testamentary  pro- 


606.  21  Am.  St.  Rep.  932,  21  Atl. 
16;  Spread  v.  Morgan,  11  H.  L. 
Cas.  602;  Sopwith  v.  Maughan,  30 
Beav.  235. 

70.  Harding  ".  Harding,  140 
Ky.  277,  130  S.  W.  1098;  Boone's 
Representatives  v.  Boone,  3  Har. 
&.  McH.  (Md.)  95;  Sherman  v. 
Newton,  6  Gray  (Mass.)  307, 
Nordquist's  Estate  v.  Sahlborn, 
114  Minn.  329,  131  N.  W.  323; 
Fergus  v.  Schiable,  91  Neb.  180, 
135  N.  W.  448;  Crozier's  Appeal, 
90  Pa.  St.  384,  35  Am.  Rep.  666; 
In  re  McClintock's  Estate,  240 
Fa.   St.   543,   87   Atl.   703. 

71.  Deutsch  v.  Rohlfing,  22 
Colo.  App.  543,  126  Pac.  1128;  In 
re  Fleming's  Estate,  217  Pa.  610, 
11  L.  R.  A.  (N.  S.)  379,  66  Atl. 
874. 

72.  Heavenridge  v.  Nelson,  56 
Ind.  90;  Pinkerton  v.  Sargent,  102 
Mass.  568;  Andrews  v.  iJassett, 
92  Mich.  449,  17  L.  R.  A.  296,  52 
N.  W.  743;  Hardy  v.  Richards,  98 
Miss.    625,    35    L.    R.    A.    (N.    S.) 


1210  54  So.  76;  Penhallow  v.  Kim- 
ball, 61  N.  H.  596;  Kennedy  v. 
Johnston,  65  Pa.  St.  451  ,  3  Am. 
Rep.  650;  Wright  v.  West,  2  Lea, 
(Tenn.)  78;  Van  Steenwyck  v. 
Washburn,  59  Wis.  483.  48  Am. 
Rep.  532,  17  N.  W.  289.  Compare 
Brown  v.  Hodgedon,  31  Me.  65; 
Young  V.  Bo£,rdman,  97  Mo.  181, 
10  S.  W.  48. 

73.  1  Stimson'  Am.  St.  Law, 
§§  3265-3267;  Cowdrey  v.  Hitch- 
cock, 103  111.  262,  270;  Whitesell 
V.  Strickler,  167  Ind.  602,  78,  N. 
E.  845;  Thorpe  v.  Lyones,  160 
Iowa,  415,  142  N.  W.  82;  Smith  v. 
Perkins,  148  Ky.  387,  146  S.  W. 
758;  Moore  v.  Gordon,  85  N.  J.  Eq. 
150,  95  Atl.  983;  Akin  v.  Kellogg, 
119  N.  Y.  441,  23  N.  C.  1046;  Ken- 
nedy V.  Johnston,  65  Pa.  451. 

74.  1  Stimson's  Am.  !Jt.  Law,  § 
3266;  Kierulff  v.  Harlan,  150  Iowa, 
671,  130  N.  W.  789;  Arnold  v.  Liv- 
ingston, 15/  Iowa  677,  139  N.  W. 
927;  O'Brien  v.  Knotts,  165  Ind. 
308,  75  N.  E.  594. 
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vision  accordingly  as  the  one  or  the  other  may  be  most 
advantageous  to  her."^ 

Time  of  election.     The  statute  in  many  states 

provides  that  the  widow's  election  shall  be  made  within 
a  certain  time  after  the  death  of  the  liusband,  the  ])r()- 
bate  of  the  will,  or  her  receipt  of  notice  to  elect,  and  a 
failure  to  elect  within  the  statutory  time  will  generally 
be  equivalent  to  an  election  to  take  under  the  will."'' 
Apart  from  statute  there  is, it  seems,  no  limit  to  the  time 
within  which  the  right  of  election  niay  be  exercised, 
though  in  certain  cases  the  widow  may  be  debarred  by 
her  delay  from  exercising  the  right  as  against  interven- 
ing equities.'^'  In  some  cases,  however,  it  is  said  thai 
the  right  must  be  exercised  within  a  reasonable  time.'** 

Mode  of  election.    The  election  may  be  express, 

but  it  may  also,  apart  from  statute,  l)e  implied  from 
the  acts  of  the  widow.  No  general  rule  as  to  what  acts 
on  her  part  constitute  an  election  can  be  stated,  but 
generally  her  actual  receipt  of  or  entry  upon  the  prop- 
erty given  her  by  the  will,  with  full  knowledge  of  the 
facts,  and  retention  and  enjoyment  thereof  for  a  con- 
siderable time,  will  be  construed  as  an  acceptance  of 
the  testamentary  provision.'^''  In  some  states,  the  stat- 

75.  Johnson  v.  Connecticut  78.  Reed  v.  Dickerman,  12  Pick. 
Bank,  21  Conn.  148;  Merrill  v.  (Mass.)  146;  Noel  v.  Garn-tt,  4 
Emery,  10  Pick,  (Mass  )  507;  Doty  Call  (Va.)  92;  Crunipler  v.  Bar- 
V.  Hendrix,  16  N.  Y.  Supp.  284.  field    &    Wilson    Co.,    114    Ga.    570. 

76.  1  Stimson's  Am.  St  Law,  §§  40  S.  E.  808.  See  Cooper  v.  Coop- 
S265,  3266;  2  Scribner,  Dower  (2d  er,  77  Va.  198. 

Ed.)    505;    1  Pomeroy,  Eq.   Jur.   S  79.     Goodrum    v.    Goodrum,    56 

513,  note  4.     As  to  whether  a  de-  Ark.  532;   Grumpier  v.  Barfield  & 

lay  to  elect  beyond  the  statutory  Wilson  Co.,  114  Ga.  570,  40  S.  E. 

period    will    be    ex  used    by    the  808;     Revllle  v.   Dubach,   60   Kan. 

widow's  insanity  or  ignorance  of  572,  57  Pac.  522;    Hill  v.  Hill,  62 

her  rights,  see   article   in   5   Law  N.    J.    L.    442,    41    Atl.    943;    Van 

Notes,  145.  Orden  v.  Van  Orden.  10  .Johns.  (N. 

77.  1  Pomeroy,  Eq.  Jur.  §  513;  Y.)  30,  6  Am.  Dec.  314;  Thomp- 
11  Am.  &  Eng.  Enc.  Law  Vid  Ed.)  son's  Lessee  v.  Hoop,  G  Ohio  St. 
106.  480;    Bradfords   v.   Kents,   43    Pa 
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ute  contains  special  provisions  as  to  the  mode  of  making 
the  election,  a  quite  ordinary  requirement  being  that  it 
shall  be  in  writing.^*^ 

Effect  of  acceptance  of  provision.  More  usual- 
ly, the  acceptance  of  the  testamentary  provision  has 
been  regarded  as  excluding  dower,  not  only  in  land  of 
which  the  husband  died  seised,  but  also  in  land  con- 
veyed by  him  during  coverture  without  the  joinder  of 
the  wife.^^  Occasionally,  however,  the  statute  in  regard 
to  election  has  been  regarded  as  giving  to  such  ac- 
ceptance the  effect  of  excluding  dower  in  the  land  only 
of  which  the  husband  dies  seised,^^  and  the  will  may  be 
susceptible  of  construction  as  showing  an  intention  that 
the  acceptance  of  the  testamentary  provision  shall  have 
such  a  restricted  effect  upon  her  dower  right. *^ 

The  widow  thus  taking  a  testamentary  provision  in 
lieu  of  dower  has  been  referred  to  as  a  purchaser  for 
value  up  to  the  value  of  the  dower  right  and,  while  the 
property  so  taken  by  devise  has  been  occasionally  re- 
garded as  ultimately  liable  for  the  testator's  debts,** 
according  to  the  weight  of  authority  it  is  not  so  liable 
till   the   property   otherwise    given   by   the    will   is    ex- 

St.  474;  Upshaw  v.  Upshaw,  2  Hen.  12  Pa.  St.  38,  51  Am.  Dec.  576. 

&  M.  (Va.)  381,  3  Am.  Dec.  632.  83.     Hall  v.  Smith,  103  Mo.  289, 

80.  1  Stimson's  Am.  St.  Law,  <x  15  S.  W.  621;  Braxton  v.  Freeman, 
3267.  See  11  Am.  &  Eng.  Enc.  6  Rich.  Eq.  (S.  C)  35,  57  Am.  Dec. 
Law  (2d  Ed)  p.  104.  775;    Higgenbotham    v.    Cornwell, 

81.  Haynie  v.  Dickens,  68  111.  2  Gratt.  (Va.)  83,  56  Am.  Dec.  130. 
267;  Allen  v.  Pray,  12  Me.  138;  84.  Steele  v.  Steele's  Adm'r,  64 
Buffington  v.  FaU  River  Nat.  Ala.  438,  38  Am.  Rep.  15;  Hanna 
Bank,  113  Mass.  246;  Fairchild  v.  v.  Palmer,  6  Colo.  156,  161;  Miller 
Marshall,  42  Minn.  14,  43  N.  'V.  v.  Buell,  92  Ind.  482;  Chambers  v. 
563;  Hornsey  V.  Casey,  21  Mo.  545;  Davis,  15  B.  Mon.  (Ky.)  522; 
Spalding  v.  Htrshfieid,  15  Mont.  Brant's  Will,  40  Mo.  266;  Isent- 
253,  39  Pac.  88;  Steele  v.  Fisher,  hart  v.  Brown,  1  Edw.  Ch.  (N.  Y.) 
1  Edw.  Ch.  (N.  Y.)  435;  Chapin  411;  McDaniel  v.  Douglas,  6 
v.  Hill,  1  R.  I.  446;  Stokes  v.  Nor-  Humph.  (Tenn.)  220.  And  st?o 
wood,  44  S.  C  424,  22  S.  B.  7'M.  Clayton  v.  Akin,  38  Ga.  320,  95  Am. 

82.  Westbrook  v.  Vanderburgh,  Dec.  393.  That  the  property  so 
36  Mich.  30;   Borland  v.  Nichols,  taken  is  to  that  extent  not  liable 
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hausted.^^  Nor  does  a  legacy  so  given  usually  abate 
with  other  general  legacies,  or,  according  to  some  au- 
thorities, with  other  specific  legacies.*^"  By  statute  in 
a  number  of  states,  if  the  provision  for  the  widow  fails, 
after  its  acceptance  by  her,  through  the  enforcement  of 
claims  by  creditors,  or  otherwise,  she  is  entitled  to  her 
dower  as  if  no  such  provision  had  been  made,  and  in 
some  cases  such  a  right  has  been  enforced  apart  fi'oni 
statute.^" 

§  226.  Jointure  or  antenuptial  agreement.  As  stated 
ni  a  previous  chapter,^*  after  the  doctrine  of  uses  was 
developed  by  the  courts  of  equity,  it  became  the  very 
general  practice  to  convey  lands  to  uses.  The  courts, 
however,  refused  to  recognize  any  right  of  dower  in 
land  conveyed  to  the  use  of  the  husband,  since  he  had 
no  seisin  thereof,  and  consequently  other  provisions  had 
to  be  made  for  the  wife  in  case  of  the  husband's  death. 
It  then  became  usual  for  the  parents  of  the  bride  to  re- 
quire the  intended  husband  to  have  land  conveyed  to  him 
and  his  wife,  for  life  or  in  tail,  in  joint  tenancy  or 
"jointure,"  the  wife  thereby  becoming  entitled  to  an 
estate  for  life,  at  least,  if  she  survived  him.  Upon  the 
passage  of  the  Statute  of  Uses,  since  this  transferred 

for   debts,   see    McFaddin   v.    Fer-  34  All.   307;    Gaw  v.  Huffmah,   12 

reU,  128  111.  App.  167;   Gibson  v.  Grat.   (Va.)   628. 

McCormick,  10  Gill  &  J.  (Md.)  65;  86.     Steele  v.  Steele's  Adm'r,  64 

Baxter  v.  Bowyer,  19  Ohio  St.  490;  Ala.  438,  38  Am.  Rep.  15;  Security 

Gaw  V.  Huffman,  12  Gratt.    (Va.)  Co.    v.    Bryant,    52    Conn,    311,    52 

628.       In     Michigan     the     wi-Jow  Am.    Rep.    599;    Moore    v.    Alden, 

stands  on  the  same  footing  as  a  80  Me.   301,  6  Am.   St.  Rep.  203; 

creditor,  and  shares  vro  rata  with  Borden   v.    Jenks,    140   Mastj.    562, 

the   creditors.      Tracy    v.    Murray,  54  Am.  Rep.  507,  5  N.  E.  623;   In 

44  Mich.  109,  6  N.  W.  224.  re  Gotzian,  34  Minn.  159,  57  Am. 

85.     Steele  v.  Steele's  Adm'r,  64  Rep.  43,  24  N.  W.   920;    Roper  v. 

Ala.    38    Am.    Rep.    15;     Lord    v.  Roper,  3  Ch.   Div.  714. 

Lord,   23   Conn.  327;    Isenthfcrt  v.  87.     2  Scribner,  Dower  (2d  Ed.) 

Brown,   1  Edw.   Ch.    (N.  Y.)    441;  525;    1  Stimson's  Am.   St.  Law,   § 

Taylor's    Estate,    175    Pa.    St.    60,  3248. 

88.     See  ante,  %  96. 
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the  legal  estate  to  the  owner  of  the  use,  a  married 
woman  would  have  become  dowable  of  lands  which  had 
been  previously  conveyed  to '  the  use  of  her  husband, 
although  she  had  already  been  provided  for  by  jointure, 
had  the  statute  not  provided  that  no  vroman  who  had 
jointure  should  also  have  dower.  In  the  construction  of 
this  statute  it  was  held  that  the  jointure,  in  order  to 
defeat  dower,  must  satisfy  the  following  requirements: 
(1)  It  must  commence  immediately  on  the  death  of  the 
husband;  (2)  it  must  be  an  estate  for  the  wife's  life, 
at  least,  and  not  a  smaller  estate;  (3)  it  must  be  made 
to  herself,  and  not  in  trust  for  her;  (4)  it  must  be 
made,  and  expressed  to  be,  in  satisfaction  of  her  whole 
dower,  and  not  of  a  part;  (5)  it  must  be  made  before 
marriage.*^  Since  a  jointure  fulfilling  these  require- 
ments, called  a  "legal  jointure,"  was  sufficient  to  bar 
dower,  irrespective  of  the  wife's  consent,  by  force  of 
the  statute  alone,  the  fact  that  the  wife  was  an  infant 
was  immaterial.^'' 

Provisions  for  the  wife  which  did  not  comply  with 
all  the  requirements  named  above  as  essential  to  a 
jointure  under  the  Statute  of  Uses  were,  however, 
recognized  in  equity  as  sufficient  to  bar  dower,  if  as- 
sented to  by  the  intending  wife  before  marriage.  Such 
a  provision  was  called  an  "equitable  jointure,"  and 
differed  primarily  from  a  legal  jointure,  in  that  it 
rested  on  a  contract  by  the  wife  to  relinquish  dower,  in 
consideration  of  such  provision,  which  equity  would  en- 
force.^ ^     In   the   case   of  an   infant,   though   she   cannot 

89.  Co.  Litt.  36b;  2  Blackst.  91.  2  Scribner,  Dower,  408  et 
Comm.  137;  1  Cruise,  Dig.  tit.  7,  seq.;  Williams,  Real  Prop.  325; 
c.  1,  §§  22,  33;  4  Kent,  Comm.  Caruthers  v.  Carathers,  4  Brown, 
54;    Vernon's  Case,  4  Coke,  1.  Ch.   500;Drury  v.   Drury,  2  Eden, 

90.  Earl  of  Buckinghamshire  39.  See  Andrews  v.  Andrews,  8 
V.  Drury,  3  Brown,  Pari,  Cas.  492.  Conn.  79;  O'Briea  v.  Elliot,  15 
2  Eden,  60,  Wilmot's  Notes;  Drury  Me.  125.  C2  Am.  Dec.  137;  Logan 
V.  Drury,  2  Eden,  39;  McCartee  v.  Phillipps,  18  Mo.  22;  Stilley 
V.  Teller,  2  Paige    (N.  Y.)    511,  8  v.  Folger,  14  Ohio,  610. 

Wend.    (N-  Y.)    267. 
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bind  hei-scll'  Ity  contract,  it  was  held  that  an  equitable 
jointure  was  sufficient  to  bar  dower,  it'  the  provision  was 
competent  and  certain,  and  was  assented  to  by  her 
parent  and  guardian.*'- 

In  the  United  States.    In  this  country,  wliile  in 

some  cases  the  existence  of  the  requirements  of  a  leg:al 
jointure,  as  recited  above,  have  been  recognized,"'  tiie 
essentials  of  a  jointure  are  usually  determined  ])y  the 
statute  of  the  particular  state,  and  the  statute,  besides 
imposing  other  restrictions,  ordinarily  requires  the 
wife's  assent  to  the  provision  given  her  in  lieu  of  dower, 
or,  in  the  absence  of  such  assent,  gives  her  the  right, 
after  the  husband's  death,  to  elect  between  such  provi- 
sion and  her  dower.^^  So,  in  a  number  of  states,  the 
statute  provides  that  any  pecuniary  provision  for  the 
intended  wife  in  lieu  of  dower  will,  if  assented  to  by  her, 
exclude  her  right  thoreto."^  Frequently,  in  the  decisions, 
the  term  ''jointure"  is  not  used,  it  being  merely  said 
that  the  intending  wife  may  release  her  dower  right  by 
a  contract  on  a  valuable  and  adequate  consideration ;"« 

S2.     Caruthers    v.    Caruthers,    4  96.     Culberson  v.  Culberson,  37 

Brown,   Ch.   500;    4   Kent,    Comm.  Ga.  296;    Worrell  v.  Forsyth,   141 

55.     See    McCartee    v.    Teller,    2  111.  22,  30  N.  E.  673;   Forwood  v. 

Paige    (N.    Y.)    511,    8    Wend.    (N.  Forwood.  86  Ky.  114.  5  S.  W.  361; 

V.)    267;    Levering    v.    Heighe,    3  Naill  v.  Maurer,  25  Md    532;  Jen- 

Md.    Ch.    365.      Contra.    Shaw    v  kins  v.  Holt,  109  Mass.  261;  Pierce 

Boyd,   5   Serg.   &  R.    (Pa.)    309,  9  v.  Pierce,  71  N.  Y.  154,  27  Am.  Rep. 

Am.   Dec.   368.  22;    Graham  v.  Graham,  67   Hun, 

93.  Grider  v.  Eubanks.  12  (N.  Y.)  329,  22  N.  Y.  Supp.  299; 
Bush  (Ky.)  510;  Vance  v.  Vance,  Stilley  v.  Folger,  14  Ohio,  6i0, 
21  Me.  364;  Graham  v.  Graham,  650;  Findley's  Ex'rs  v.  Findley,  11 
Q'l  Hun  (N.  Y.)  329;  Grogan  v.  Grat.  (Va.)  434;  Hinkle  v.  Hinkle, 
Garrison.  27  Ohio  St.  50.  34  W.  Va.  142.  11  S.  E.  99.^;  Chaffee 

94.  See  1  Stimson's  Am.  St.  v.  Chaffee,  70  Vt.  23),  40  Atl.  247. 
Law,  §  3241;  1  Sharswood  &  B.  An  agreement  by  the  >:usband  re- 
Lead.  Cas.  Real  Prop.  356;  2  Scrib-  linquishing  his  rights  in  his  wife's 
ner.  Dower  (2d  Ed.)  407.  property    after    her    death    is,    it 

95.  1  Scribner,  Dower  (2d  Ed.)  seems,  a  sufficient  consideration 
409;  1  Stimson's  Am.  St.  Law,  §  for  her  contract  releasing  'nwer. 
3242.  if  she  has  property.     Andrews  v. 
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bnt  such  a  contract  seems  to  clitTer  from  an  "equitable 
jointure,' '  if  it  differs  at  all,  merely  in  the  fact  that,  by 
reason  of  the  statute,  it  is  recognized  at  law  as  well  as 
in  equity.  A  statutory  provision  that  dower  may  be 
barred  by  jointure  has  been  regarded  as  not  precluding 
its  bar  by  any  form  of  antenuptial  contract. '^'^ 

Failure  or  insufficiency  of  provision  for  wife. 


In  case  the  provision  by  way  of  jointure  proves  ineffec- 
tual, as  when  the  widow  is  evicted  by  paramount  title, 
she  is  then  entitled  to  her  dower  pro  tanto^^  and  the 
state  statutes  frequently  contain  provisions  to  this 
effect.^^ 

It  has  generally  been  held  in  England  that  the  in- 
adequacy of  an  equitable  jointure  settled  on  an  adult 
woman  as  a  substitute  for  dower  does  not  affect  its 
sufficiency  as  a  bar,  she  being  bound  by  her  contract  in 
this  as  in  any  other  case.^  In  this  country,  a  some- 
what different  view  has  usually  been  taken,  a  man  being 
regarded  as  under  an  obligation  to  deal  with  the  utmost 
candor  with  one  whom  he  is  about  to  marry ,2  and  the 

Andrews,    8    Conn.    79;     NaiU    v.  98.        2     Scribner,     Dower     (2d 

Maurer,    25    Md.    53':;    Cauley    v.  Ed.)    132  et  seq.;  Drury  v.  Driiry, 

Lawson,  58  N.  C.  132;     Rieger  v.  2  Eden,  39;  Garrard  v.  Garrard,  7 

Schaible,    81 '  Neb.    33,    17    L.    R.  Bush    (Ky.)    436.     It   was    so    ex- 

A.   (N.  S.)    866,  16  Ann.  Cas.  700,  pressly  provided  in  the  Statute  of 

115    N.   W.   560.     And    see    Stilley  Uses    (27   Hen.   VIII.   c.   10,    §   7). 

V.  Folger,  14  Ohio  610.  99.      See    1    Stimson's    Am.    St. 

97.     Earth  v.  Lines,  118  lU.  374,  Law   §    3247;      1   Sharswood   &   B. 

59    Am.    Rep.    374,    7   N.    E.    679;  Lead.  Cas.  Real  Prop.  3r>8. 

Ke.inedy  v.  Kennedy,  150  Ind.  636,  1.     Roper,  Husband  &  Wife,  487 

50  N.  E.  756;   Naill  v.  Maurer,  25  et  seq.;    1  Cruise,  Dig.  tit.  7,  c.  1, 

Md.  532;  Hockenberry  V.  Donovan,  §    27;    Caruthers   v.    CarutUers.    4 

170  Mich.  370,  136  N.  W.  389;   Lo-  Brown,  Ch.  500;  Dyke  v.  Rendall, 

gan  V.  Phillips,  18  Mo.  22;  Hannon  2  De  Gex,  M  &  G.  209. 

V.  Hannon,  46. Mont.  253,  Ann.  Cas.  2.     Achilles  v.  Achilles,  151  111. 

1914B,  616,  127  Pac.  466;      Stilley  136,    37    N.    E.    693;     Rankin    v. 

v.  Folger,  14  Ohio,  610;   Rieger  v.  Schiereck,  166  Iowa,  10,  147  N.  W. 

Schaible,  81  Neb.  33,  17   L.  R.  A.  180;     In  re  Pullixig,  93  Mich.  274, 

(N.  S.)   866,  16  A.  &  E.  Ann.  Cas.  52  N.  W.   1116;    Pierce  v.  Pierce, 

700,  115  N.   W.   560.  71  N.  Y.  154,  27  Am.  Rep.  22;  Stilley 
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gross  inadequacy  of  the  consideration  received  by  tlie 
woman  in  return  for  the  relinquishment  of  her  rights 
being  regarded  as  creating  a  presumption  of  a  lack  of 
such  candor  on  his  part,  such  as  to  justify  the  avoidance 
of  the  transaction.^  Occasionally  it  has  been  said  that 
an  arrangement  by  which  the  widow  will  fail  to  re- 
ceive a  sufficient  support  is  against  public  policy.'*  The 
courts  have,  however,  not  infrequently,  upheld  an  ante- 
nuptial contract  by  which  the  parties  to  the  intended 
marriage  mutually  relinquish  all  rights  in  each  other's 
property,  without  apparently  any  consideration  of  the 
comparative   values    of  the   rights    relinquished.^ 

Occasionally  the  view  has  been  taken  that,  in  the 
absence  of  a  showing  of  a  contrary  intention,  any 
stipulation  as  to  something  to  be  done  by  the  husband 
as  a  consideration  for  the  relinquishment  of  dower  by 
the  wife  must  be  actually  performed  by  him  in  order 
that  the  relinquishment  be  effective.^ 


V.  Folger,  14  Ohio  610;  Kline  v. 
Kline,  57  Pa.  120,  98  Am.  Dec.  206; 
Shea's  Appeal.  121  Pa.  302,  1  L. 
R.  A.  422,  15  Atl.  629. 

3.  Gould  V.  Womaek,  2  Ala.  83; 
Shirey  v.  Shirey,  87  Ark.  175,  112 
S.  W.  369;  Farrow  v.  Farrow,  1 
Del.  Ch.  457;  Taylor  v.  Taylor, 
144  111.  436,  33  N.  E.  532;  Landes 
V.  Landes,  268  111.  11,  108  N.  E. 
691;  Tilton  v.  Tilton,  130  Ky.  281, 
113  S.  W.  134;  Tarbell  v.  Tarbell, 
10  Allen  (Mass.)  273;  Pierce  v 
Pierce,  71  N.  Y.  154,  27  Am.  Rep. 
22;  Grogan  v.  Garrison,  27  Ohio 
St.  50;  Kline  v.  Kline,  57  Pa.  St. 
120,  198  Am.  Dec.  206,  64  Pa.  St. 
122;  Compare  Gordon  v.  Munn, 
87  Kan.  624,  125  Pac.  1. 

4.  King  V.  King,  184  Mo.  99,  82 
S.  W.  101;  Graham  v.  Graham,  143 
N.  Y.  573,  38  N.  E.  722. 

5.  Andrews      v.      Andrews,      8 


Conn.  79;  McNutt  v.  McNutt,  116 
Ind.  545,  2  L.  R.  A.  372,  19  N.  E. 
115;Forwood  v.  Forwood,  86  Ky. 
114,  5  S.  W.  361;  Wentworth  v. 
Wentworth,  69  Me.  247;  Naill  v. 
Maurer,  25  Md.  532;  Cauley  v. 
Lawson,  5  Jones  Eq.  (N.  C.)  132; 
Gelser  v.  Gelser,  1  Bail.  Eq.  (S. 
C.)    387. 

6.  Brenner  v.  Gauch,  8E  111. 
368;  Garrard  v.  Garrard,  7  Bush 
(Ky.)  436;  Sargent  v.  Roberts, 
34  Me.  135;  Johnson  v.  Johnson's 
Adm'r,  23  Mo.  561,  30  Mo.  72.  70 
Am.  Dec.  598;  Sheldon  v.  Bliss, 
8  N.  Y.  31;  Little  v.  Dwinell,  57 
Vt.  301.  But  see  Gordon  v.  Munn. 
87  Kan.  624,  127  Pac.  764;  Vin- 
cent V.  Spooner,  2  Cush.  (Mass.) 
467;  Freeland  v.  Freeland,  128 
Mass.  509.  See  editorial  note, 
13   Columbia  Law  Rev.   260. 
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In  some  states,  the  wife  forfeits  the  provision  made 
for  her  by  any  misconduct  on  her  part  such  as  would 
bar  dower.^ 

§  227.  Adultery  and  abandonment.  By  an  early 
English  statute,  it  was  provided  tliat,  if  a  woman  will- 
ingly leave  her  husband,  and  continue  with  the  adulterer, 
she  shall  lose  her  dower  unless  her  husband  is  volun- 
tarily reconciled  with  her.^  This  statute  has,  m  some 
states  in  this  country,  been  regarded  as  in  force,  while 
in  others  statutes  of  a  similar  character,  have  been 
enacted.^  In  other  states,  however,  it  has  heeii  decided 
that  adultery  is  in  no  case  cause  for  barring  dowei-,  '>i;e 
reason,  sometimes  given  for  such  a  view,  beting  that, 
since  adultery  is  cause  for  divorce,  which  would  bar 
dower,  there  is  no  reason  for  regarding  adultery,  not 
followed  by  a  divorce,  as  a  bar.^" 

The  English  statute,  and  its  counterparts,  have 
more  usually  not  been  regarded  as  recjuiring  that  the 
wife  elope  with  the  adulterer  in  order  that  dower  be 
barred,  it  being  sufficient  that  she  leave  the  husband 
of  her  own  free  will,  even  though  with  his  consent,  and 
then  commit  adultery.^  ^ 

7.  Stimson's  Am.  St.  Law,  §  4  Dil.  584.  Fed.  Cas.  No.  13,130; 
3247.  Bryan  v.   BatcheHer.  6  R.  L   543, 

8.  St.  Westminster  II.  (13  78  Am.  Dec.  454;  Reynolds  v. 
Edw.  I.  c.  34,  [anno  1285]);  2  Reynolds,  24  Wend.  (N.  Y.)  193; 
Blackst.  Comm.  130;  Co.  Litt.  32a.  Littlefield  v.  Paul,  69  Me.  527. 

9.  1  Stimson's  Am.  St.  Law,  11.  Hetherington  v.  Graham, 
§  3246;  1  Sharswood  &  B.  Lead.  6  Bing.  135;  Stegall  v.  Stegall,  2 
Cas.  Real  Prop.  "84;  2  Scribner,  Brock.  256;  Wilson  v.  Craig  175 
Dower  (2d  Ed.)  535.  See  Stegall  Mo.  362,  75  S.  W.  419;  Reynolds  v. 
V.  Stegall,  2  Brock,  256,  Fed.  Cas.  Reynolds,  24  Wend.  (N.  Y.)  193; 
No.  13,351;  Shaffer  v.  Richard-  Contra.  Cogswell  v.  Tlbbetts,  3  N. 
son's  Adm'r,  27  Ind.  122;  Payne  H.  41;  Jarnigan  v.  Jarnigan,  12 
V  Dotson,  81  Mo.  145,  51  Am.  Lea  (Tenn.)  292.  The  consent  of 
Rep.  225;  Walters  v.  Jordan,  35  the  husband  to  the  adultery  will 
N.  C.   361.  rot  prevent  the  bar  of  dower.     2 

10.  Lakin  v.  Lakin,  2  Allen  Co.  Inst.  435;  Coot  v.  Berty,  12 
(Mass.)   45;   Smith  v.  Woodworth,       Mod.   232;    Reynolds  v.   Reynolds, 
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In  a  t'ow  states  the  statute  makes  the  al)aii<l())inHMit 
of  the  Imsbaiid  by  the  wife,  witlioiit  liis  consent  aiul 
willioiit    just    cause,    a    i^round    for    excluding    dower. '- 

§  228.  Effect  of  divorce.  Since,  in  order  to  entith- 
one  to  dower  at  connnon  law,  she  must  have  been  llie 
wife  of  the  owner  of  the  hind  at  the  time  of  his  decease, 
an  absolute  divorce,  even  tlionoji  for  the  husl-and's 
fault,  has  l)eeii  always  regarded  as  divesting  dower,  in 
the  absence  of  any  statute  to  the  contrary.'''  Occasion- 
ally, it  is  provided  by   statute   that  a   divorce   for  the 


24  Wend.  (N.  Y.)  193.  Marrying 
and  living  with  a  man  under  the 
mistaken  belief  that  her  previous 
husband  was  dead  does  not  bar 
dower.  Greene  v.  Harvey,  1  Rolle, 
Abr.  680;  Payne  v.  Dotson,  81 
I\Io.  145,  51  Am.  Rep.  225.  Nor  is 
it  barred  if  the  wife  is  deserted 
by  the  husband,  and  afterwards 
commits  adultery.  Graham  v.  Law, 
«)  Up.  Can.  C.  P.  310;  Rawlins  v. 
Buttel,  1  Houst.  (Del.)  224;  Reel 
v.  Elder,  62  Pa.  St.  308;  Shaffer 
V.  Richardson's  Adm'r,  27  Ind. 
122;  Beaty  v.  Richardson,  56  S. 
C.  173,  46  L.  R.  A.  517,  34  S.  E. 
73.  Or  if  she  is  driven  away  by 
him.  Walters  v.  Jordan,  35  N. 
C.  170.  But  she  has  in  England 
been  held  to  be  barred  when  she 
left  because  of  the  husband's 
cruelty.  Woodward  v.  Dowse,  10 
V.  B.  722;  Bostock  v.  Smith.  34 
Beav.  57.  And  so  in  one  state 
when  she  left  for  that  reason  and 
refused  to  return  upon  request. 
Bell  v.  Nealy,  1  Bail.  (S.  C.  312, 
119  Am.   Dec.  636. 

12.     1    Stimson's   Am.    St.   Law, 
§   3246    (B.) 


13.  Co.  Litt.  32a;  2  Blackst 
Comm.  130;  4  Kent.  Coram.  54; 
Barrett  v.  Failing,  111  U.  S.  523, 
28  L.  Ed.  505;  Hinson  v.  Bush, 
84  Ala.  368,  4  So.  410;  Wood  v. 
Wood.  59  Ark.  441.  43  Am.  St. 
Rep.  421,  27  S.  W.  641;  Fletcher 
v  Monroe,  145  Ind.  56,  43  N.  E. 
1053;  Hamilton  v.  McNeill,  150 
Iowa,  470.  Ann.  Cas.  1912D,  604, 
129  N.  W.  480;  Hood  v.  Hood,  110 
Mass.  463;  Calame  v.  Calame,  24 
N.  J.  Eq.  440;  Price  v.  Price,  124 
N.  Y.  589,  12  L.  R.  A.  359,  27  N. 
E.  383;  Miltimore  v.  Miltimore,  40 
Pa.  St.  151.  For  statutes  to  this 
effect,  see  1  Stimson's  Am.  St. 
Law,   §   3246    (C). 

A  divorce  c  mensa  et  thoro.  be 
ing  a  mere  decree  of  separation, 
does  not  bar  dower.  Co.  Litt.  32a ; 
2  Blackst.  Comm.  130;  Rich  v. 
Rich,  7  Bush  (Ky.)  53;  Hokamp  v. 
Hagaman,  36  Md.  511;  Killackey 
V.  Killackey,  156  Mich.  127.  120 
N.  W.  680;  Day  v.  West,  2  Edw. 
Ch.  (N.  Y.)  592;  Taylor  v.  Taylor, 
93  N.  C.  418,  53  Am.  Rep.  460; 
Howell  V.  Thompson,  95  Tenn. 
396,  32  S.  W.  309. 
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fault  of  the  husband  shall  not  bar  dower/^  and  such 
a  statute  sometimes  requires  dower  to  be  assigned 
immediately  upon  divorce,  without  awaiting  the  hus- 
band's death. ^^  Quite  frequently,  the  statute  provides 
that  there  shall  be  no  dower  in  case  of  divorce  for  the 
wife's  fault, ^'^  and  such  statutes  have  been  construed 
as  allowing  her  dower  in  case  of  divorce  for  her  hus- 
band's fault. ^'^ 

§  229.  Estoppel  to  claim. dower.  The  widow,  it  has 
been  held,  may  be  estopped  to  claim  dower  by  having 
made  statements  to  intending  purchasers  of  the  land 
that  she  will  make  no  such  claim, ^^  but  a  contrary  view 
has  also  been  asserted,  that  such  a  statement  is  merely 
a  verbal  contract,  invalid  under  the  Statute  of  Frauds, 
to  relinquish  her  interest.^^     She  has  been  regaidcd  as 


14.  1  Stimson's  Am.  St.  Law, 
§  3246(c) ;  1  Sharswood  &  B.  Lead 
Cas.  Real  Prop.  387. 

15.  See  1  Sharswood  &  B.  Lead. 
Cas.  Real  Prop.  387;  Harding  v. 
Alden,  9  Me.  140,  23  Am.  Dec.  549; 
Davol  V.  Howland.  14  Mass.  219; 
Percival  v.  Percival,  56  Mich.  297 : 
Tatro  V.  Tatro,  18  Neb.  395,  53  Am. 
Rep.  821. 

But,  in  the  absence  of  such  a 
statutory  provision,  the  divorced 
wife  is  not  entitled  to  dower  till 
the  death  of  the  husband.  Hunt 
V.   Thompson,  61  Mo.   148. 

16.  1  Stimson's  Am.  St.  Law,  § 
3246(c). 

17.  Meacham  v.  Bunting,  156 
111.  586,  28  L.  R.  A.  618,  47  Am.  St. 
Rep.  239,  41  N.  E.  175;  Wait  v. 
Wait,  4  N.  Y.  95;  Van  Blariuim  v. 
Larson,  205  N.  Y.  335.  98  N.  E. 
488;  Contra,  Wood  v.  Wood,  59 
Ark.  441,  27  S.  W.  641,  28  L.  R.  A. 
1F7,  43  Ar^.  St.  Rep.  42;  Kendah 
V.  Crenshaw,  116  Ark.  427,  173  S. 
W.  393. 


A  statute  allowing  dcwer  to  a 
wife  in  spite  of  divorce  has  been 
held  not  to  allow  it  in  land  ac- 
quired by  the  husband  after  the 
divorce.  Maynard  v.  Hill,  125  U 
S.  190,  216,  31  L.  E-^l.  C54:  Van 
Blaricum  v.  Larson,  205  N.  Y.  335, 
98  N.  E.  488. 

A  statute  providing  that  a  di- 
vorce shall  bar  all  claim  by  either 
party  to  the  property  of  the  other 
has  been  held  to  bar  a  claim  for 
dower  in  land  conveyed  by  the 
husband  o  a  stranger  before  the 
divorce.  Bromley  v.  McCall,  174 
Ky.  415,  192  S.  W.  507. 

18.  Dunlap  v.  Thomas,  69  Iowa 
358;  Smiley  v.  Wright,  2  Ohio,  506; 
Sweaney  v.  Mallory,  62  Mo.  485; 
Dougrey  v.  Topping,  4  Paige  (N. 
Y.)  94.  And  see  Connolly  v.  Bran- 
stler,  3  Bush  (Ky.)  702,  96  Am. 
Dec.  278;  Ewart,  Estoppel,  27. 

19.  Wright  V.  DeGroff,  14  Mich. 
164.  See  also  Kelso's  Appeal,  102 
P-    St.  7. 
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not  estopped  by  mere  failure  to  assert  her  claim  at  the 
time  of  a  public  sale  of  her  husband's  land,  although 
the  sale  was  conducted  by  her  or  on  her  behalf  as 
administratrix;-"  but  in  some  cases  her  conduct  in  con- 
nection with  the  sale,  especially  when  followed  by  her 
sharing  of  the  profits  thereof,  has  been  given  such  an 
effects ^  It  seems  that  statements  made  by  the  widow 
to  the  purchaser  in  ignorance  of  her  rights  can  not 
estop  her,  nor  can  she  be  estopped  if  the  purchaser  did 
not  rely  on  her  representations.^^ 

Occasionally  the  widow  has  been  regarded  as  estop- 
ped from  claiming  dower  as  against  a  purchaser  from 
her  husband,  who  took  in  ignorance  of  her  existence, 
by  reason  of  her  failure  to  assert  her  claims,  particu- 
larly when  the  husband  was  living  with  one  falsely 
reputed  to  be  his  wife.^"' 

Occasionally,  under  peculiar  circumstances,  and 
without  an  entirely  satisfactory  explanation  of  the 
theory  of  the  decisions,  a  widow  has  been  regarded  as 
estopped  to  claim  dower,  by  reason  of  covenants  of  title 

20.      Owen    v.    Slatter,    26    Ala.  23.     De   France  v.   Johnson,    26 

547;   Sip  v.  Lawback,  17  N.  J.  L.  Fed.  891;   Gilbert  v.  Reynolds,  51 

442;    Foley   v.    Boulware,    86    Mo.  111.    513;    H.    W.    Wright    Lumber 

App.    674;    Motley    v.    Motley,    53  Co.  v.  McCord,  145  Wis.  93,  34  L 

Neb.  375,  68  Am.  St.  Rep.  608,  73  R.  A.   (N.  S.)   762,  Ann.  Cas.  1912 

N.  W.  738;  Lawrence  v.  Brown,  5  B.,  92;  Compare  Lohmeyer  v.  Dur- 

N.    Y.    394.      But    see    Jeffries    v.  bin,   213   III.   498,   72   N.   E.    1118- 

Allen,  34  S.  C.  109,  13  S.  E.  365;  Dunn    v.    Portsmouth    Sav.    Bank 

Dougrey  v.  Topping,  4  Paige    (N.  103  Iowa,  538,  72  N.  W.  687;  Nor- 

^•^   ^*-  ton  V.  Tufts,  19  Utah  470,  57  Pac. 

2L     Allen  v.  Allen,  112  111.  323;  409,  and  see  note  in  30  Harv  Law 

Ellis  V.  Diddy,  1  Ind.  561;  Wire  v.  Rev.  at  p.  647. 

Wyman,   93   Ind.   392;    Schweitzer  It  has  been  held,  most  properly 

V.  Wagner,  94  Ky.   458,  22   S.  W.  it   would   seem,    that  there   is   no 

S83;    Tarnow    v.    Carmichael,    82  estoppel   by  reason  of  her  living 

Neb.  1,  116  N.  W.  1031;    Wood  v.  apart   from  her  husband    (Cruize 

Seeley,  32  N.  Y.  105.  v.  Billmire,  by  lown.  397,  28  N.  W 

22.     Martien    v.    Norris,   91    Mo.  657;)    even   though    with   another 

465,  3  S.  W.  849.  man.    Reel  v.  Elder,  62  Pa.  St.  308. 


798 


Real  Pboperty. 


[§  230 


in  a  eonveyanee  by  her,-*  and  she  has  also  been  held  to 
be  estopped  in  this  regard  by  covenants  of  her  ancestor,^^ 
In  two  cases,  at  least,  there  has  been  recognized  an 
estoppel  to  claim  dower,  based  on  her  execution  of  si 
conveyance,  apart  from  any  question  of  the  covenants 
contained  therein. ^^ 

§  230.  Dower  inchoate.  Until  the  death  of  the  hus- 
band, the  wife  has  merely  a  contingent  right  or  interest, 
known  as  ''dower  inchoate."  She  has  no  estate  in  the 
land  even  after  the  husband's  death,  until  the  "assign- 
ment" of  dower-'^  and  a  fortiori  she  has  no  estate  before 
his  death.-''  Until  his  death,  she  has  a  possibility  of  an 
estate,  conditioned,  in  the  first  place,  upon  her  survival 
of  him,  and  in  the  second,  upon  the  assignment  of 
dower,-^  Since  however  she  can  insist  on  the  assignment 
of  dower  after  his  death,  the  only  contingency  of  a 
substantial  character  is   that   of  her   survival.     Conse- 


24.  Rosenthal  v.  Mayhugh,  33 
Ohio  St.  155;  Magee  v.  Mellon, 
23  Miss.  585.  Compare  Marvin  v. 
Smith.  46  N.  Y.  571;  .Jackson  v. 
Vanderheyden,  17  Johns.  (N.  Y.) 
167. 

25.  As  when  land  was  pur- 
chased by  the  ancestor  of  the 
former  owner's  wife,  and  then 
sold  by  him  with  covenants  of 
warranty,  it  being  considered  that 
such  wife,  being  liable  on  the 
covenants  as  having  received 
property  from  her  ancestor,  couid 
not  claim  dower,  as  she  would 
have  to  respond  for  the  amount 
thereof.  Torrey  v.  Minor,  1 
Smedes  &  M.  Ch.  (Miss.)  489 
See,  also,  Russ  v.  Perry,  49  N.  II. 
547. 

26.  Manatt  v.  Griffith,  147 
Iowa,  707,  124  N.  W.  753;  Flem- 
ing V.  People,  78  W.  Va.  176,  88  S. 


E.   1058. 

27.  Post  §  231. 

28.  Boyd  v.  Harrison,  36  Ala. 
533;  Smith  v.  Howell,  53  Ark. 
279.  13  S.  W.  929;  Goodkind  v. 
Bartlett,  136  111.  18,  26  N.  E.  387; 
Reiff  V.  Horst,  55  Md.  42;  Magee 
V.  Young,  40  Miss.  164.  90  Am. 
Dec.  322;  Bonfoey  v.  Bonfoey,  100 
Mich.  82,  58  N.  W.  620;  Brannock 
V.  Magoon,  216  Mo.  722,  116  S.  W. 
500;  Moore  v.  City  of  New  York,  8 
N.  Y.  110,  59  Am.  Dec.  473;  El- 
mendorf  v.  Lockwood,  57  N.  Y. 
322;  McArthur  v.  Frankin,  16 
Ohio  St.  193;  Arnold  v.  Buffalo 
R.  &  P.  Ry.  Co.,  32  Pa.  Super.  Ct. 
452. 

29.  In  Bullard  v.  Briggs,  7 
Pick.  (Mass.)  533,  Parker,  C.  J., 
says  that  "it  is  more  than  a  pos- 
sibility, and  may  well  be  denomi- 
nated a  contingent   interest."    In 
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quently,  it  seems,  the  possibility  of  an  estate  represented 
by  the  expression  "dower  inchoate"  miglit  be  regarded 
as  analogous  to  tlie  possibility  created  by  an  executory 
limitation  in  one's  favor  conditioned  to  tal<e  effect  in 
case  she  survives  another. 

It  has  been  decided,  in  a  very  considerable  number 
of  cases,  tliat  inchoate  dower  is  not  a  ''vested  right," 
from  the  point  of  view  of  constitutional  law,  and  that 
consequently  the  legislature  may  diminish  or  a})olish  it, 
by  legislation  adopted  lietween  the  inception  of  the  i-ight 
and  the  death  of  tlie  liusband.'^"  There  are,  howevei', 
occasional  decisions  of  a  contrary  tendency,"'  and  it 
might  perhaps  be  questioned  whether  the  view  that 
dower  inchoate  is  within  legislative  control  is  entirely 
in  harmony  with  the  generally  accepted  view  that,  for 
certain  purposes,  it  is  a  valuable  right,  which  the  law 
will  protect.^2  It  would  appear  to  be  clearly  distinguish- 
able from  one's  expectation  based  on  the  law  of  descent, 
which  is  in  any  case    subject  to  the  will  or  caprice  of 


Mason  v.  Mason,  140  Mass.  €3,  it 
is  called  a  "vested  right  of  value, 
dependent  on  the  contingency  of 
survivorship."  It  has  also  been 
termed  "a  mere  intangible,  in- 
choate, contingent  expectancy." 
Smith  v.  Howell,  53  Ark.  279.  13 
S.  W.  929.  Such  general  phrases 
are  perhaps  hardly  calculated  to 
add  to  our  understanding  of  the 
matter. 

30.  Randall  v.  Kreiger,  23 
Wall.  (U.  S.)  137,  23  L.  Ed.  124; 
Boyd  V.  Harrison,  36  Ala.  533; 
Goodkind  v.  Bartlett,  136  111.  18, 
26  N.  E.  387;  McNee  •  v.  McNeer, 
142  111.  388,  19  L.  R.  A.  253,  32 
N.  E.  681;  Strong  v.  Clem,  12 
Ind.  37,  74  Am.  Dec.  200;  Lucas 
V.  Sawyer,  17  Iowa,  517;  Barbour 
V.    Barbour,   46    Me.    9;    Morrieon 


v.  Rice,  35  Minn.  436,  29  N.  W. 
168;  Griswold  v.  McGee,  102  Minn. 
114,  112  N.  W.  120,  113  \.  W.  382; 
Magee  v.  Young,  40  Miss.  164,  90 
Am.  Dec.  322;  Lee  v.  Lindell,  22 
Mo.  202,  64  Am.  Dec.  262;  Meli- 
zet's  Appeal,  17  Pa.  St.  449,  55 
Am.  Dec.  573;  Hilton  v.  Thatcher, 
31  Utah  360,  88  Pac.  20;  Hamil- 
ton V.  Hirsch,  2  Wash.  Terr.  223, 
r.  Pac.  215;  Reynolds  v.  Whites- 
carver,  66  W.  Va.  388.  66  S.  E. 
518. 

31.  In  re  Alexander,  53  N.  J. 
Eq.  96,  30  Atl.  817;  Class  v. 
Strack,  85  N.  J.  Eq.  319.  90  Atl. 
405;  O'Kelly  v.  Williams,  84  N. 
C.  281    (sembJe). 

32.  See  post,  this  section,  notes 
41-44. 
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the  ancestor  as  regards  the  execution  of  a  will,  and  is 
evidently  not  a  vested  right.  In  several  cases  it  has 
been  decided  that  the  wife's  inchoate  right  of  dower  is 
extinguished  in  case  of  condemnation  of  the  land  for 
public  use,  although  she  is  not  a  party  to  the  proceeding 
and  receives  no  part  of  the  compensation,  the  husband 
being  regarded  as  representing  the  entire  ownership 
of  the  property  for  this  purpose.^"^  Occasionally  this 
same  idea  has  been  extended  to  a  case  when  the  land 
was  acquired  for  public  use,  not  by  a  condemnation 
proceeding  but  by  a  voluntary  conveyance  made  by  the 
husband  alone.^^ 

The  wife  has  been  regarded  as  having  such  an  in- 
terest in  the  land  as  to  enable  her  to  redeem  from  a 
mortgage  thereon,^^  a  view  which  involves  the  corollary 
that  she  is  a  necessary  party  to  the  foreclosure  pro- 
ceeding, in  order  that  she  may  be  barred  of  her  right 
of  redemption.^*^ 


33.  Venable  v.  Wabash  West. 
Ry.  Co.,  112  Mo.  103,  18  L.  R.  A. 
68,  20  S.  W.  493;  French  v.  Lord, 
69  Me.  537;  Moore  v.  New  York, 
8  N.  Y.  110,  59  Am.  Dec.  473; 
Flynn  v.  Plynn,  171  Mass.  312, 
42  L.  R.  A.  98,  68  Am.  St.  Rep. 
427,  50  N.  E.  650;  Summers  v. 
Sullivan,  39  Mont.  42,  101  Pac. 
166;  Justice  v.  Georgia  Industrial 
Realty  Co.,  109  Va.  366,  63  S. 
E.  1084.  But,  that  the  wife  is  en- 
titled to  share  in  the  proceeds 
of  the  forced  sale,  without  being 
a  party  to  the  proceeding,  see 
Wheeler  v.  Kirtland,  27  N.  J.  Eq. 
534.  In  re  New  York  &  B.  Bridge, 
75  Hun  (N.  Y.)  558,  27  N.  Y. 
Supp.  597,  89  Hun  (N.  Y.)  219, 
34  N.  Y.  Supp.  1002. 

A  decree  against  the  husband 
in  a  suit  to  quiet  title  or  to  as- 
certain the  character  of  his  in- 
terest is  binding  on  his  wife,  as 


regards  her  inchoate  dower  right. 
Lea  V.  Woods,  67  Iowa,  304,  25  N. 
W.  255;  Stitt  v.  Smith,  102  Minn. 
253,  113  N.  W.  632,  13  L.  R.  A.  (N. 
S.)  723. 

34.  Duncan  v.  Terre  Haute,  85 
Ind.  104;  Baker  v.  Atchison,  etc., 
R.  Co.,  122  Mo.  396,  30  S.  W.  301- 

Gwynne  v.  Cincinnati,  3  Ohio,  24, 
17  Am.  Dec.  576;  Arnold  v.  Buffalo 
R.  &  P.  Ry.  Co.,  32  Pa.  Super.  Ct. 
452;  Coiftra,  Nye  v.  Taunton 
Branch  R.  Co  ,  113  Mass.  377. 

35.  Bigoness  v.  Hibbard,  267 
in.  301,  108  N.  E.  294;  Pitcher  v. 
Griffiths,  216  Mass  174.  103  N.  B. 
471;  Bonfoey  v.  Bonfoey,  100  Mich. 
82,  58  N.  W.  620;  MacKenna  v. 
Fidelity  Trust  Co.,  184  N.  Y.  411, 
77  N.  E.  721,  3  L.  R.  A.  (N.  S.) 
1068,  77  N  .E.  721;  Atwood  v.  Ar- 
nold, 23  R.  I.  609,  51  Atl.  216. 

36.  Bigoness  v.  Hibbard,  267 
111.   301,   108   N.   E.   294;    Mills   v. 
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On  a  sale  of  the  land  under  a  mortfl^age  or  otlier 
lien  which  takes  precedence  of  her  right  of  dower, 
according  to  some  decisions,  the  inchoate  right  is 
destroyed,  so  as  to  exclude  her  from  any  share  in  the 
surplus  proceeds  of  sale,^'^  though  by  others  she  is  given 
a  share  therein,^®  Likewise,  in  the  case  of  a  sale  for  the 
purpose  of  partition  during  the  husband's  life,  it  has 
been  held  that  the  wife  of  a  cotenant  has  no  right  to 
share  in  the  proceeds  of  sale,"^^  though  there  are  casea 
in  which  a  contrary  view  is  suggested.^** 


Van  Voorhies,  20  N.  Y.  412;  Mc- 
Arthur  v.  Franklin,  15  Ohio  St. 
485.  That  she  has  no  right  to  be 
made  a  party  to  the  foreclosure 
proceeding,  see  Bowden  v.  Had- 
)ey,  138  Iowa,  711,  lltJ  N.   VV.  G89. 

37.  McLeod  v.  McLeod,  169  Ala. 
654,  53  So.  834;  Kauffman  v.  Pea- 
cock, 115  111.  212,  3  N.  E.  749; 
Dean  v.  Phillips,  17  Ind.  409; 
Cook  V.  Dillon,  9  Iowa,  412;  New- 
hall  V.  Lynn  Five  Cents  Sav.  Bank, 
101  Mass.  428,  3  Am.  Rep.  387; 
Elmendorff  v.  Lockwood,  57  N.  Y. 
322;  Grube  v.  Lilienthal,  51  S.  C. 
442,  29  S.  E.  230;  George  v.  He=s, 
48  W.  Va.  534,  37  S.  E.  598. 

38.  Cornog  v.  Coi-nog,  3  Del. 
Ch.  407;  Ratcliffe  v.  Mason,  92  Ky. 
190,  17  S.  W.  438  (statute) ;  Chase 
V.  Angell,  148  Mich.  1,  118  Am.  St, 
Rep.  568,  108  N.  W.  1105;  Vreeland 
V.  Jacobus,  19  N.  J.  Eq.  231; 
Mathews  v.  Duryee,  3  Abb.  Dec. 
220,  4  Keyes,  525;  Vartie  v.  Under- 
v/ood,  18  Barb.  (N.  Y.)  564;  Unger 
V.  Leiter,  32  Ohio  St.  210;  Mandel 
V.  McClave,  46  Ohio  St.  407,  5  L. 
R.  A.  519,  15  Am.  St.  Rep.  627, 
22  N.  E.  290;  DeWolf  v.  Murphy, 
11  R.  I.  630;  Keith  v.  Trapier,  1 
Bailey  Eq.   (S.  C)   63;   Thompson 

R.  P.— 51. 


V.  Cochran,  7  Humph.  (Tenn.)  72, 
46  Am.  Dec.  68. 

As  to  the  proper  method  of  com- 
puting the  value  of  the  inchoate 
right  of  dower,  see  Gordon  v. 
Tweedy,  74  Ala.  2*^2,  49  Am.  Rep. 
813;  Jackson  v.  Edwards,  7  Paige 
(N.  Y.)  386,  408;  Unger  v.  Leiter, 
32  Ohio  St.  210;  DeWolf  v.  Mur- 
phy, 11  R.  I.  630;  Brown  v.  Brown, 
94  S.  C.  492,  78  S.  E.  477;  Strayer 
V.  Long,  86  Va.  557,  10  S.  E.  574. 

39.  Weaver  v.  Gregg,  6  Ohio  St. 
547,  67  Am.  Dec.  355;  Lee  v.  Lin- 
dell,  22  Mo.  2^2,  64  Am.  Dec.  262; 
Reiff  V.  Horst,  55  Md.   42. 

40.  Jackson  v.  Edwards,  7 
Paige  (N.  Y.)  386;  Greiner  v. 
Klein,  28  Mich.  12;  Warren  v. 
Twilley,  10  Md.  39;  Jordan  v.  Van 
Epps,  85  N.  Y.  427;  Wood  v.  Price, 
79  N.  J.  Eq.  14,. 81  Atl.  664.  See  1 
Scribner,  Dower  (2d  Ed.)  342 
et  seq. 

In  Whiting  v.  Whiting,  114  Me. 
382,  96  Atl.  500,  a  wife,  who  was 
induced  by  fraud  to  join  in  her 
husband's  conveyance,  was  al- 
lowed to  assert  a  constructive 
trust  to  the  value  of  her  inchoate 
dower    in    the    purchase    money. 
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Inchoate  dower  is  for  some  purposes  regarded  as 
a  valuable  right,  which  the  law  will  recognize  and  pro- 
tect, at  the  instance  of  the  wife,  as  when  the  husband 
fraudulently  alienates  his  land  in  order  to  deprive  her 
of  her  dower,  or,  by  the  fraudulent  conduct  of  others, 
she  is  induced  to  release  her  right.'*'  In  one  case  she 
has  been  granted  an  injunction  against  waste  by  an 
alienee  of  the  husband.^-  The  relinquishment  of  her 
dower  right,  while  still  inchoate,  is  a  valuable  con- 
sideration, which  will  support  a  transfer  to  or  contract 
with  the  wife,'*"^  and  the  right  is  an  incumbrance  w^ithin 
a  covenant  against  incumbrances.'*^  The  wife  has, 
however,  it  has  been  decided,  no  right  which  she  can 
assert  as  against  one  holding  by  adverse  possession 
against  the  husband.*^ 


41.  KeUy  V.  McGrath.  70  Ala. 
75,  45  Am.  Rep.  75;  Buzick  v. 
Buzick,  44  Iowa  259,  24  Am.  Rep. 
740;  Petty  v.  Petty,  4  B.  Mon. 
(Ky.)  215,  39  Am.  Dec.  501; 
Burns  v.  Lynde,  6  Allen  (Mass.) 
305;  Bonfoey  v.  Bonfoey,  100 
Mich.  82,  58  N.  W.  620.  In  re 
Turner  v.  Kuehnle,  70  N.  J.  Eq. 
Gl;  Simar  v.  Canaday,  53  N.  Y. 
298,  13  Am.  Rep.  523;  Clifford 
V.  Kamfife,  147  N.  Y.  383,  42  N. 
E.  1;  Thayer  v.  Thayer,  14  Vt. 
107,  39  Am.  Dec.  211;  Madlgan 
V    Walsh,  22  Wis.   501. 

42.  Brown  v.  Brown.  94  S.  C. 
492,  78  S.  E.  477.  Contra,  Rum- 
sey  V.  Sullivan,  166  N.  Y.  App. 
Div.  246,  150  N.  Y.  Supp.  287. 
See  editorial  notes,  28  Harv. 
Law  Rev.  at  p.  615;  24  Yale  Law 
Journ.  p.  342;  1  Cornell  Law 
Quart.  202;  2  Virginia  Law  Rev. 
462. 

43.  Motley  v.  Sawyer,  38  Me. 
68;  Reiff  v.  Horst,  55  Md.  42; 
Flynn  v.  Flynn,  171  Mass.  312,  42 


L.  R.  A.  98,  68  Am.  St.  Rep.  427. 
50  N.  E.  650;  Davii  Adler,  etc., 
Clothing  Co.  v.  Hellman,  55  Neb. 
266,  75  N.  W.  877:  Nims  v.  Bige- 
low,  45  N.  H.  343.  In  re  Alex- 
ander, 53  N.  J.  Eq.  96,  30  Atl.  817; 
Singree  v.  Welch  32  Ohio  St.  320; 
Harvey  v.  Alexander,  1  Rand. 
(Va.)  219,  10  Am.  Dec.  68. 

44.  Porter  v.  Noyes,  2  Me.  22, 
11  Am.  Dec.  30;  Harrington  v. 
Murphy,  109  Mass.  299;  Walker's 
Adm'r  v.  Deaver,  79  Mo.  664;  Russ 
v.  Perry,  49  N.  H.  547;  Carter  v. 
Denman's  Ex'rs  23  N.  J.  Law, 
260;  Jones  v.  Gardner,  10  Johns. 
(N.  Y.)  266;  Johnson  v.  Nyce's 
Ex'rs,  17  Ohio  66,  49  Am.  Dec. 
444. 

45.  Miller  v.  Pence,  132  111. 
149,  23  N.  E.  103";  Paulus  v. 
Latta,  93  Ind.  34;  Baling  v.  Clark, 
83  Iowa,  481,  50  N.  W.  57;  Wil- 
liams V.  Williams,  89  Ky.  381.  6 
L.  R.  A.  637,  12  S.  W.  760;  Dur- 
ham V.  Angler,  20  Me.  242;  Moore 
V.  Frost,  3  N.  H.  126. 
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Tiichoate  dower  is  not  transferable  by  the  wife,  by 
conveyance  or  assignment,  even  though  the  husband 
join  in  the  transfer,""'  but  she  may  release  such  riglit 
to  one  having  an  estate  in  tlie  land,  at  least  if  the  estate 
is  freehold  in  character,  or  to  one  who  obtains  an  estate 
by  the  same  instrument  by  which  the  release  is 
e£fected.''^-*8 

§  231.  Dower  ccnsummate.  Upon  the  husband's 
death,  the  dower  right  of  the  wife  loses  its  contingent 
character,  and  becomes  ''consummate,"  as  it  is  called. 
It  is  not,  however,  yet  an  estate,  but  is  merely  a  right 
in  action  until  the  land  in  which  the  widow  is  to  hold 
her  dower  is  set  off  to  her,  this  being  termed  the  "as- 
signment of  dower.  "^^  Consequently,  she  has  no  right 
of  entry  until  assignment,^*'  except  as  the  statute  of  the 


46.  Anonymous,  Cro.  Jac.  151; 
Johnston  v.  Smith's  Adm'r,  70 
Ala.  108;  Fletcher  v.  Shepherd, 
174  in.  262,  51  N.  E.  212;  French 
V.  Crosby,  61  Me.  5C2;  Mason  v. 
Mason,  140  Mass.  63,  3  N.  E.  19; 
Reiff  V.  Horst,  55  Md.  47;  Pen- 
fold  V.  Warner,  96  Mich.  179,  35 
Am.  St.  Rep.  591,  55  N.  W.  680; 
Brannock  v.  Magoon,  216  Mo.  722, 
116  S.  W.  500;  Capital  Circle,  No. 
11,  Brotherhood  of  the  Union  v. 
Schmitt,  84  N.  J.  Eq.  95,  92  Atl. 
596;  Moore  v.  City  of  New  'i:ork, 
8  N.  Y.  110,  59  Am.  Dec.  473; 
Witthaus  V.  Schack,  105  N.  Y.  332, 
11   N.    E.    649. 

47-48.     Ante   §   224. 

49.  Martin  v.  Evans,  163  Ala. 
657,  50  So.  997;  Heisen  v.  Heisen. 
145  111.  658,  1  L.  R.  A.  434,  34  N. 
E.  597;  McMahon  v.  Grey,  150 
Mass.  289,  5  L.  R.  A.  748.  15  Am. 
St.  Rep.  202,  22  N.  E.  923;  Ray- 
ner  v.   Lee,  20  Mich.   384;    Carey 


V.  West,  139  .Mo.  146,  40  S.  W. 
661;  Wade  v.  Miller,  32  N.  J. 
L.  296;  Ackman  v.  Harsell,  98 
N.  Y.  186;  Weaver  v.  Sturtevant. 
1;!  R.  I.  537;  Coleman  v.  Vir- 
ginia Stave  &  Heading  Co.,  112 
Va    61,    70  S.  E.  545. 

50.  Tierney  v.  Whitney,  2  Colo. 
620;  Heisen  v.  Heisen.  14i;  111. 
658,  21  L.  R.  A.  434,  34  N.  E.  597; 
Johnson  v.  Shields,  32  Me.  424; 
Hilleary  v  Hilleary's  Lessee,  26 
Md.  274;  Hildreth  v.  Thompson, 
16  Mass.  191;  Smallwood  v.  Bil- 
derback,  16  N.  J.  L.  497;  Jackson 
v.  O'Donaghy,  7  Johns.  (N.  Y.) 
247;  Fishel  v.  Browi^ing,  145  N. 
C.  71,  58  S.  E.  759;  Evans'  Lessee 
v.  Webb  1  Yeates  (Pa.)  424,  1 
Am.  Dec.  308;  Russell  v.  Tenn- 
ant,  63  W.  Va.  623,  129  Am.  St. 
Rep.  1024.  60  S.  E.  609. 

That  she  cannot  maintain  tres- 
pass against  one  disturbing  her  in 
the    possession,    see    Munsey    v. 
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])articular  state  may  give  it  to  her.^^  Nevertheless,  she 
is  entitled,  it  seems,  at  this  stage,  to  sue  to  protect  the 
land  of  her  husband  from  injury  by  the  heir  or  other 
persons.^- 

At  law,  in  the  absence  of  statutory  provisions 
changing  the  rule,  the  widow  cannot  alien  her  right  of 
dower  consummate,  so  as  to  vest  a  right  of  action  in 
her  grantee. ^^  But  in  some  cases  her  assignee  has  been 
allowed  to  sue  at  law  in  the  name  of  the  widow  to  re- 
cover dower,^*  and,  by  virtue  of  statutes  extending 
rights  of  assignment,  the  widow  is,  in  some  juris- 
dictions, able  to  transfer  her  right.^^    In  equity,  a  trans- 


Hanly,  102  Me.  423,  67  Atl.  217. 
Distinguishing  Stevens  v.  Stevens, 
96  Ga.  374,  23  S.  E.  312;  Frisbee 
V.  Town  of  Marshall,  122  TJ.  C. 
760,  30  S.  E.  21,  Contra,  as  based 
on   statutory    provisions. 

51.  Stedman  v.  Fortune,  5  Conn. 
462;  Humphrey  v.  Gerard,  85 
Conn.  434,  83  Atl.  210;  Caillaret  v. 
Bernard,  7  Sm.  &  M.  (Miss.)  319; 
Roberts  v.  Nelson,  86  Mo.  21; 
Gourley  v.  Kinley,  66  Pa.  270; 
Grant  v.  Parham,  15  Vt.  649. 

52.  Shepard  v.  Manhattan  Ry. 
Co.,  117  N.  Y.  442,  23  N.  E.  30; 
Harker  v.  Christv,  5  N.  J.  L.  717; 
Rogers  v.  Potter,  32  N.  J.  Law,  78; 
Delaney  v.  Manshum,  146  Mich. 
525,  109  N.  W.  1051.  Compare 
Carey  v.  Buntain,  4  Bibb  (Ky.) 
217. 

And  she  has  been  said  to  have 
a  right  to  compensation  if  +i"'- 
Ipnd  is  taken  for  public  use. 
French  v.  Lord,  69  Me.  537. 

53.  Wilkinson  v.  Brandon,  92 
Ala.  530,  9  So.  187;  Carnall  v. 
Wilson,  21  Ark.  62,  76  Am.  Dec. 
351;  Maring  v.  Meeker,  263  111. 
136,    105    N.    E.    31;    Johnson    v. 


Shields,  32  Me.  424;  Brannock  v. 
Magoon,  216  Mo  722,  116  S.  W. 
500;  Fuchs  v.  Christie,  79  N.  J.  L. 
14,  74  Atl.  129;  Jackson  v.  Vander- 
heyden,  17  Johns.  (N.  Y.)  167,  8 
Am.  Dec.  378;  Cox  v.  Jagger,  2 
Cow  (N.  Y.)  638,  14  Am.  Dec.  522; 
Parton  v.  Allison,  109  N.  C.  674, 
14  S.  E.  107;  Miller  v.  Woodman, 
14  Ohio,  518;  Byrne  v.  Kernals,  55 
Okla.  573,  155  Pac.  587;  Ritt  v. 
Dodge,  20  R.  I.  133,  37  Atl.  81  f^ 

54.  McMahon  v.  Gray,  15C 
Mass.  291,  5  L.  R.  A.  748,  15  Am. 
St.  Rep.  202,  22  N.  E.  923;  Robie 
V.  Flanders,  33  N.  H.  524;  Lamar 
v.  Scott,  4  Rich.  Law   (S.  C.)  516. 

55.  Beauchamp  v.  Bertig,  90 
Ark.  351,  23  L.  R.  A.  (N.  S  )  659, 
119  S.  W.  75;  Strong  v.  Clem,  12 
Ind.  37,  74  Am.  Dec.  200;  Dobber- 
stein  V.  Murphy,  64  Minn.  129,  66 
N.  W.  204;  Carey  v.  West,  139  Mo. 
146,  40  S.  W.  661:  Serry  v.  Curry, 
26  Neb.  353,  42  N.  W.  97;  Payne 
v.  Becker,  87  N.  Y.  153;  Baer  v. 
Eallingall,  37  Ore.  416,  61  Pac. 
852;  Tucker  v.  Tucker,  100  Tenn. 
310,  45  S.  W.  344. 
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fer  by  her  of  her  right  to  dower  is  generally  recognized 
and  protected."^" 

The  widow  may  at  any  time  release  her  right  of 
dower.^^  This  she  can  not  do  in  favor  of  one  who  has 
no  estate  in  the  land,  since  an  attempted  release  in 
favor  of  a  stranger  is  not  a  release  but  a  mere  assign- 
ment or  transfer,  which,  as  we  have  just  seen,  is  ordi- 
narily invalid  at  law.  The  cases  do  not  clearly  indicate 
just  whuo  classes  of  persons  may  take  a  release  from 
the  widow.  It  has  been  variously  stated  that  the  re- 
lease of  dower  may  be  made  to  the  terre  tenant,^'''  to 
Ihe  person  holding  the  legal  title,^^  to  the  owner  of  the 
fee,^"  to  the  person  having  the  next  estate  of  inheri- 
tance,'^^ to  a  person  having  an  independent  interest,'"'- 
to  the  person  in  possession.*^^  According  to  the  common 
law  rules,  a  release  by  way  of  extinguishment  of  a  right, 
and  such  appears  to  be  the  nature  of  a  release  of  dower 
consummate,  operated  in  favor  not  only  of  the  person 
to  whom  it  was  made,  but  also  in  favor  of  persons  in 
privity  with  him.  For  instance,  if  made  to  a  particular 
tenant,  it  operated  in  favor  of  the  reversioner  or  re- 

56.  2      Scribiitfr,      Dower      45;       319;    Elmendorf  v.   Lockwood,   57 
Reeves    v.    Brooks,    80    Ala.    26;       N.  Y.  322. 

Weaver  v.  Rush,  62  Ark.  51,  34  S.  58.     Park,  Dower,  212;   Wilkin- 

W.    33;     Davison    v.    Whittlesey,  son  v.  Brandon,  92  Ala.  530,  9  So. 

1  MacArthur,  (D.  C.)  163;   Strong  187;  Ritt  v.  Dodge,  20  R.  I.  133,  37 

v.  Clem,  12  Ind.  37,  74  Am.  Dec.  All.  810. 

200;  McMahon  v.  Gray,  150  Mass.  59.     Carnall  v.  Wilson,  21  Ark. 

289,   5    L.   R.   A.   748,    15   Am.   St.  62,    76    Am.    Dec.    351;    Byrne    v. 

Rep.  202,  22  N.  E.  923;  French  v.  Kernals,    55    Okla.    573,    155    Pac. 

McAndrew.  61  Miss.  187;    Mutual  587. 

Life  Ins.  Co.  of  N«w  York  v.  Ship-  60.     Summers    v.    Eabb,    13    III. 

man,  119  N.  Y.  324,  24  N.  E.  177;  483;  Sloniger  v.  Sloniger,  101  111. 

Potter  v.  Everitt,  42  N.  C.  152.  270,  43  N.  E.  1111. 

57.  2     Scribner,     Dower,     314;  61.     Miller  v.  Woodman,  14  Ohio, 
Carnall  v.  Wilson,  21  Ark.  62,  76  518. 

Am.  Dec.  351;   Summers  v.  Babb,  62.     Elmendorf  v.  Lockwood,  57 

13   111.  483;    Sloniger  v.  Sloniger,  N.  Y.  322. 

161  III.  270,  43  N.  E.  1111;   Saun-  63.     Moore    v.    Harris,    91    Mo. 

ders  V.  Blythe,  112  Mo.  1,  20  S.  W.  6l6,  4  S.  W.  439. 
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mainderman,  and  if  made  to  a  reversioner  or  remainder- 
man, it  operated  in  favor  of  the  particular  tenant/''^' 
And  if  a  release  was  made  by  way  of  extinguishment 
of  a  right  to  a  person  who  could  not  himself  assert  the 
right,  the  release  operated  in  favor  of  all  persons/'"^^ 
Applying  these  rules,  it  appears  to.  oo  irnmaterial 
whether  a  release  of  dower  consummate  is  made  to  a 
particular  tenant  or  to  one  having  a  reversion  and  re- 
mainder, and  to  whichever  it  is  made  it  would  appear 
to  enure  to  the  benefit  of  all  persons  interested  in  the 
land. 

Before  the  assignment  of  dower,  the  widow's  dower 
right  is  ordinarily  not  liable  to  execution  under  a 
judgment  against  her.^^  In  equity,  however,  it  is 
usually  regarded  as  an  interest  which  may  be  reached 
by  her  creditors.*^^ 

Since  the  right  of  dower  is  su])erior  to  the  claims 
of  creditors  of  the  husband,'^''  it  is  not  ordinarily 
affected  by  a  sale  of  the  land  made  after  the  husband's 
death,  by  his  personal  representative  or  under  order 
of  court,  for  the  purpose  of  paying  his  debts.^'^ 

63a.     Litt.  §§  453,  470,  Co.  Litt.  Appeal  42  Conn.*  374. 
267b;  Sheppard's  Touchstone,  335.  65.     Davison    v.    Whittlesey,    1 

63b.     Litt.  §§  479,  480;  Co.  Litt.  MacArthur    (D.  C.)    163;    Petefish 

P79b,  280.  V.    Buck,    56    111.    App.    149;    Mc- 

64.     Pennington  v.  Yell,  11  Ark  Mahon  v.  Gray,  150  Mass.   291,  5 

212,  52  Am.  Dec.  262;   Newman  v.  L.  R.  A.  748,  15  Am.  St.  Rep.  202, 

WiUetts,    48    111.    534;    Rausch    v.  22  N.  E.  923;  Tenbrook  v.  Jessup, 

Moore,  48  Iowa,  611,  30  Am.  Rep.  60    N.    J.    Eq.    234,    46    Atl.    516; 

412;  Shield's  Heirs  v.  Batts  5  J.  J.  Tompkins  v.  Ponda,   4  Paige    (N. 

Marsh  (Ky.)   12;   Harper  v.  Clay-  Y.)    4448,  Payne  v.  Becker,  87  N. 

ton,  84  Md.  346,  35  L.  R.  A.  211;  Y.  153;  Boltz  v.  Boltz,  41  Ohio  St. 

57  Am.  St.  Rep.  407,  35  Atl.  1083;  540;    Baer   v.   Ballingall,    37    Ore. 

McMahon  v.  Gray,  150  Mass.  289,  5  416;     Contra,   Harper   v.    Clayton, 

L.  R.  A.  748,  15  Am.  St.  Rep.  202,  84  Md.  346,  35  L.  R.  A.  211,  57  Am. 

22  N  E.  923;  Ligon  v.  Spencer,  58  St.  Rep.  407,  35  Atl   1083;   Moxon 

Miss.  37;  Waller  v.  Mardus,  29  Mo.  v.  Gray.  14  R.  I.  641;    Huddlcton 

25;    Aikman  v.  Harsell,  98  N.  Y.  v.  Miller,  81  W.  Va.  357,  94  S.  B. 

186;    Baer  v.    Ballingall,   37    Ore.  538    (semble). 
416,  61  Pac.  852;  Maxon  v.  Gray,  66.     Ante  §  222,  note  13. 

14  R.  L  641;     Contra,  Greathead's  67.     Webb  v.  Smith,  40  Ark.  17; 
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§  232.  The  v/idow's  quarantine.  It  was  by  Manna 
Charta  provided  that  tlio  widow  should  have  the  right 
to  remain  in  her  husl)and's  principal  mansion  house 
for  forty  days  after  his  death,  witliin  which  period  her 
dower  should  be  assigned."'^  In  this  country,  the  widow 
is,  by  statute,  generally  given  a  similar  or  analogous 
right;  in  some  states  it  being  extended  to  a  longer 
period  than  forty  days, — quite  frequently  a  year, — and 
in  some  states  it  continues  till  dower  is  actually  assigned. 
The  statute  has  also  occasionally  extended  the  right 
to  buildings  and  lands  appurtenant  to  the  manor 
house.*^**  The  statutes,  and  the  construction  ])ut  thereon, 
usually  allow  the  widow  to  occu])y  the  i)remises  by  a 
tenant  during  the  statutory  period.""  Occasionally  the 
statute  gives  the  widow  a  temporary  possession,  in 
common  with  the  heirs,  of  all  the  land  of  which  the 
husband  died  seised.'^ 


Clancy  v.  Stephens,  92  Ala.  577, 
9  So,  522,  524;  Shope  v.  Shaffner 
140  111.  470,  30  N.  E.  872;  Hutchin- 
son V.  Lemcke,  107  Ind.  121,  8 
N.  E.  71;  Hale  v.  Munu,  4  Gray 
(Mass.),  132;  Simonton  v.  Brown, 
72  N.  C.  46;  House  v.  Fowle,  22 
Ore.  303;  Contra,  by  force  of  stat- 
ute, Garvin  v.  Hatcher,  39  Iowa, 
685;  Schmitt  v.  Willis,  40  N.  J. 
Eq.  515,  4  Atl.  767;  Bryar's  Ap- 
peal 111  Pa.  81,  2  Atl.  344. 

68.  2  Bl.  Comm.  139;  4  Kent. 
Comm.  61;  Co.  Litt.  34b.  The  word 
"quarantine"  means  forty  days. 
Id. 

69.  1  Sharswood  &  B.  Lead. 
Cas.  Real  Prop.  403;  2  Scribner, 
newer  (2d  Ed.)  C5;  1  Stim,3on's 
Am.  St.  Law,  §  ^278.  See  Gentry 
V.  Gentry,  122  Mo.  202,  26  S-  W. 
1090. 

There  is  apart  from  statute 
no  right  of  quarantine  in  a  house 


bf  longing  to  *^^he  husband  in  which 
he  did  not  reside.  Clary  /.  San- 
ders, 43  Ala.  287;  Ogbourne  v. 
Ogbourne's  Adm'r    60  Ala.  H6. 

The  right  exists  only  a::  to 
property  of  which  the  widow  is 
dowable.  Voelckner  v.  Hudson, 
1  Sandf.  (N.  Y.)  215;  Harrison 
V.  Boyd,  36  Ala.  203.  Hence  it 
does  not  apply  in  the  case  of 
leaseholds.  Pizzi.la  v.  Campbell. 
46  Ala.  35. 

70.  White  v.  Clarke,  7  T.  B. 
Mon.  *(Ky.)  641;  Craige  v.  Morris. 
25  N.  J.  Eq.  468;  Doe  d.  Caillaret 
V.  Bernard,  7  Smedes  &  M.  (Mis3  ) 
319;  Oakley  v.  Oakley.  30  Ala. 
1?1. 

71.  See  Humpl.rey  v.  Gerard. 
85  Conn.  434,  83  Atl.  210;  Caill- 
aret V*.  Bernard,  7  Sm.  &  M. 
(Miss.)  319;  Roberts  v.  Nclsm, 
8"^  Mo.  21;  Grant  v.  Perham.  15 
Vt.    649. 
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In  Eiig-land,  the  right  of  quarantine  was  lost  by  the 
remarriage  of  the  widow  within  the  forty  days,"-  but  a 
"different  view  has  been  taken  in  one  state  in  this 
country/"^  The  right  of  quarantine,  being  a  mere 
personal  right,  is  not  subject  to  execution/^  nor  is  the 
widow  under  any  obligation  to  pay  taxes  on  the  prop- 
erty in  which  the  right  exists/^ 

§  233.  The  assignment  of  dower.  Unless  it  is  other- 
wise agreed,  or  it  is  impracticable  or  inequitable,  dower 
must  be  assigned  by  metes  and  bounds.'*^  And  in  order 
that  such  assignment  be  valid,  it  must,  in  the  absence 
of  agreement  otherwise,  be  of  an  estate  for  life,  free 
from  any  condition  or  exception.^^  In  some  cases, 
assignment  by  metes  and  bounds  is  impracticable,  or 
is  so  inequitable  that  it  will  not  be  sanctioned  by  a  court, 
and  in  these  cases  another  method  must  be  adopted. 
Accordingly,  if  the  property  is  such  that  it  cannot  be 
divided  by  metes  and  bounds,  then  the  widow  may  be 
granted   a   proportional   part   of  the   rents   and   profits, 

72.  Co.    Litt.      4b.  A    425,  39  Am.  St.  Rep.  19,  11  So. 

73.  Doe  d.  Shclton  v.  Carrol,  750;  Schnebly  v.  Schnebly,  26  lU. 
16    Ala.    148.  116;     Stevens'    Heirs    v.    Stevens. 

74.  Doe  d.  Cook  v.  Webb.  18  3  Dana  (Ky.)  371;  Smitn  v. 
Ala.  814;  Carnal!  v.  Wilson.  21  Smith,  6  Lans.  (N.  Y.)  313;  Ben- 
Ark.  62;  Flowers  v.  Flowers.  84  ner  v.  Evans,  3  Pen.  &  W.  (Pa.) 
Ark.  557,  106  S.  W.  33.  But  that  454.  The  statute  occasionally  so 
the  right  is  not  so  personal  as  provides.  1  Stimson's  Am.  St. 
to    preclude    its    assignment,    see  Law,  §  3276. 

Jrnes   V.   Manley,   58   Mo.   5.59.  77.     Co.    Litt.    34b;    Bullock    v. 

75.  Felch  v.  Finch,  52  Iowa,  Finch,  1  Rolle.  ALr.  682;  Went- 
563,  3  N.  W.  570;  Graves  v.  Coch-  worth  v.  Wentworth,  Cro.  Eliz. 
ran,  68  Mo.  74;  Spinning  v.  Spin-  451;  Austin  v  Austin,  50  Me.  77, 
ning,  41  N.  J.  Eq.  427.  5  Atl.  278;  79  Am.  Dec.  597.  Consequently 
(nor  make  repairs) ;  Branson  v.  the  assignment  of  dower,  to  en- 
Yancy,  1  Dev.  Eq.  (N.  C.)  77.  dure  only  until  the  widow's  death 
Contra,  Riggs  v.  Girard,  ^133  111.  ot  marriage,  is  invalid  as  re- 
619.  24  N.  E.  1031.  gards  the  reference  to  marriage. 

76.  Litt.  §  36;  2  Scribner,  Davison  v.  Davison,  207  Mo.  702, 
Dower    (2d    Ed.)    80;    Sanders    v.  106  S.  W.  1, 

McMillian.  98  Ala.   146,   18   L.   R. 


§  233] 


Estates  Arising  From  Marriage. 


800 


or,  in  some  cases,  a  right  of  alternate  occnpation  and 
enjoyment."^  And  the  statute  frequently  contains  a 
provision  to  this  effect.'^ '^ 

This  principle  is  ap])lied  in  the  case  of  mines,  dower 
in  which  should,  if  practicable,  be  assigned  by  metes 
and  bounds,  but  which  may  be  otherwise  assigned  in 
the  form  of  a  share  of  the  rents  or  profits,  or  a  right 
of  alternate  occupation,  and  it  is  even  sufficient  to  set 
out  its  equivalent  in  value  in  other  realty  of  which  the 
widow  is  dowable.^^  It  is  also  impracticable  to  assign 
dower  by  metes  and  bounds  in  lands  held  by  the  husband 
or  his  alienee  jointly  with  others  at  the  time  of  the 
former's  death,  and  in  such  case  the  wadow  will  hold  her 
share  in  common  with  the  other  tenants,  as  well  as  the 
heir,  devisee,  or  alienee  of  her  husl)and.^^  And  the 
assignment  cannot  be  by  metes  and  bounds  if  the  right 
of  the  husband's  alienee  to  the  benefit  of  improvements 
made  by  him,  free  from  any  claim  of  dower,  would  be 
thereby  prejudiced.^^ 

The  character  and  extent  of  the  dower  right  is 
ordinarily    to    be    determined    with    reference    to    the 


78.  Co.  Litt.  32a;  Park  Dower, 
252;  Stoughton  v.  Leigh  1  Taunt. 
402;  Sanders  v.  McMillan,  98  Ala. 
146,  18  L.  R.  A.  d25,  39  Am.  St. 
Rep.  19,  11  So.  V50;  Scammnn 
V.  Campbell,  75  111.  223;  Stevens' 
Heirs  v.  Stevens,  3  Dana  (Ky.) 
371;  Chase's  Case,  1  Bland  (Ivld.) 
206,  17  Am.  Dec.  277;  Rockwell 
V.  Morgan,  13  N.  J.  Eq.  389; 
Shupe  V.  Rainey,  255  Pa.  432, 
100  Atl.  138;  Clift  v.  Clift,  87 
Tenn.  17,  9  S.  W.  360. 

79.  1  Stinison's  Am.  St.  Law 
§  3276;  1  Sharswood  v.  B.  Lead. 
Cas.   Real   Prop.  396. 

80.  Stoughton  v.  Leigh,  1 
Taunt.  402;  Lenfers  v.  Henke,  73 
111.  405,  24  Am.  Rep.  263;   Hend- 


rix  V.  McBeth,  61  Ind.  473.  28  Am. 
Rep.  680;  Rockwell  v.  Morgan, 
13  N.  J.  Eq.  389;  Coates  v. 
Cheever,  1  Cow.  (N.  Y.)  460; 
McGowan  v.  Bailey,  179  Pa.  St. 
470,  36  Atl.  325;  Clift  v.  Clift,  87 
Tenn.   17,  9  S.  W.  360. 

81..  Litt.  44;  Co.  Litt.  32b; 
Hart  V.  Burch,  130  111.  426,  6  L. 
R.  A.  371,  22  N.  E.  831;  French 
V.  Lord,  69  Me.  537;  Blossom  v. 
Blossom,  9  Allen  (Mass).  254; 
Ot-born  v.  Rogers,  19  N.  J.  Eq. 
429;  Gregory  v.  Gregory,  69  N.  C. 
522;  Walker  v.  Walker,  6  Cold. 
(Tenn.)  571;  Parrish  v.  Parrish, 
88  Va.  529.  14  S.  E.  325. 

82.  Beavers  v.  Smith,  11  Ala. 
20;    Francis    v.    Garrard,    18    Ala. 
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law  as  it  exists  at  tlie  time  of  the  hiishand's  death, 
and  consequently  the  widow  may,  by  reason  of  a  change 
in  the  law,  acquire  a  less  share  in  her  husband's  prop- 
erty on  account  of  dower  than  she  had  at  one  time 
reason  to  anticipated^  On  the  other  hand  a  change  in 
the  law  prior  to  the  husband's  death  might  enure  to 
her  advantage  as  against  her  husband's  heirs  or 
devisees.^*  It  has  been  decided,  however,  that  she 
cannot  profit  by  a  change  in  the  law  as  aaainst  one  to 
whom  the  husband  has,  before  such  change,  conveyed 
the  land  by  a  deed  in  which  she  did  not  join.^^  And 
a  statute  depriving  a  husband  of  his  pre-existing 
right  to  bar  dower  by  his  sole  conveyance  has  been 
regarded  as  inapplicable  to  land  acquired  by  him  pre- 
vious to  the  passage  of  the  statute. ^^ 

Separate  tracts.     If  the  widow  is  entitled  to 

dower  in  separate  tracts  of  land,  the  common-law  rule 
is  that  she  should  be  given  one-third  in  value  of  each 
tract,  rather  than  a  single  tract  equivalent  in  value  to 
the  aggregate  of  her  dower  rights  in  all   the   tracts.^''' 

794;   Willet  v.  Beatty,  12  B.  Mon.  W^illiams,  84  N.  C.  281.     And    that 

(Ky.)     172;     Lewis    v.    James,    S  the    rights    of    existing    creditors 

Humph.    (Tenn.)    537.  to  proceed  against  :hc   land  can- 

83.  Ante  §  230,  note  30.  not  be  affected  by  legislation  in- 

84.  See  Kennerly  v.  Missouri  creasing  the  dower  right,  see  Pat- 
Ins.  Co.,  11  Mo.  204;  Hilton  v.  ton  v.  City  of  Asheville,  109  N. 
Thatcher,  31  Utah,  360,  88  Pfx.  C.  685,  14  S.  E.  92;  Davidson  v. 
20.  Richardson,  50  Ore.  323,  71  L.  R 

85.  Strong  v.  Clem,  12  Ind.  37,  A.  (N.  S.)  319,  126  Am.  St.  Rep. 
74  Am.  Dec.  200;  Taylor  v.  738,  89  Pac.  742,  91  Pac.  1080. 
Sample,  51  Ind.  423;  Joseph  v.  87.  2  Scribner,  Dower,  (2d 
Fisher,  122  Ind.  099,  23  N.  E.  856;  El)  587;  S'Chnebly  v.  Schnebly, 
Davis  V.  O'Ferrall.  4  Greene  26  111.  116;  Compton  v.  Pruitt  88 
(Iowa)  168;  Purcell  v.  Lang,  97  Ind.  171;  O'Ferrall  v.  Simplot,  4 
Iowa,  610,  66  N.  W.  887;  Given  Iowa,  381;  Wood  v.  Lee,  5  T.  B. 
V.  Marr,  27  Me.  212;  Morrison  v.  Mon.  (Ky.)  50;  Skolfield  v.  Rota- 
Rice,  35  Minn.  436,  29  N.  W.  168;  ertson,  88  Me.  258,  34  Atl.  27; 
Thomas  v.  Hesse,  34  Mo.  13.  Jones  v.  Brewer,  1  Pick.    (Mass.) 

86.  Sutton  V.  Askev/,  66  N.  C.  314;  Sip  v.  Lawback,  17  N.  J.  L. 
172,   8  Am.   Rep.    500;    O'Kelly  v.  442;     Scott    v.    Scott,    1    Bay    (S. 
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And  in  tlio  case  of  several  ti'acts  aliened  by  her  Imsband, 
the  justice  of  the  rule  that  dower  should  be  assigned 
in  the  land  of  each  alienee,  and  not  in  the  land  of  one 
alone,  is  apparent. ^^  In  the  case  of  lands  belonging  to 
the  husband  at  the  time  of  his  death,  however,  the 
statute  quite  frequently  provides  for  the  assignment  of 
her  whole  dower  out  of  one  tract,  rather  than  in 
part  out  of  eacli  of  the  tracts,'^''  and  this  is  always 
permissible  if  the  widow  and  the  heir  agree  thereto.^" 
It  has  likewise  been  decided  that  dower  should  ordina- 
rily be  assigned  entirely  out  of  a  tract  of  land  belonging 
to  the  husband's  estate,  rather  than  partly  in  land 
aliened  by  him."^  Occasionally  in  these  latter  cases  the 
court  has  emphasized  the  fact  that  the  husband's  con- 
veyance contained  a  covenant  of  warranty,  as  rendering 
it  proper  to  protect  the  husband's  alienee  as  against  the 
husband's  estate.^^ 

Assignment    in   money.      In    cases    where    the 


widow  is  entitled  to  dower  in  the  proceeds  of  the  sale 
of  land  subject  to  dower,  as  when  a  mortgage  thereon 

is  foreclosed,  or  a  partition  sale  is  made,  she  is  usually 
given  the  annual  interest  on  a  third  part  of  such  pro- 
ceeds  for  the  period   of  her   life.'^^     The   parties   may 

C.)   504,  1  Am.  Dec.  625.    But  see  §   3277;    1  Sharswood  &  B.  Lead. 

Pike    V.    Underbill,    24    Ark.    124.  Cas.   Real   Prop.   397. 

In  some  states  it  is  provided  by  90.     See  post,  this  section,  note 

statute  tbat,  if  possible,  the  bus-  8. 

band's    usual    place   of    residence  91.     Lawson  v.  Morton,  6  Dana 

shall   be   included   in   the   ascign-  (Ky.)     471;     Wood    v.     Keyes.     0 

nient.     1  Stimson's  Am.  St.  Law,  Paige   (N.  Y.)  478;   Harrington  v. 

§  3277(B).  Harrington,   142   N.   C.   517,   55   S. 

88.  See  Doe  d.  Riddell  v.  E.  409.  And  see  Raynor  v.  Ray- 
Gv/innell,  1  Q.  b.  682;  Coulter  v.  nor,  21  Hun  (N.  Y.)  36. 
Holland,  2  Har.  (Del.)  330;  Fos-  92.  Wood  v.  Keyes,  6  Paige  (N. 
dick  V.  Gooding,  1  Me.  30,  10  Am.  Y.)  478;  Richmond  v.  Harris.  102 
Dec.  25;  Thomas  v.  Hesse,  34  Ky.  389,  43  S-  W.  703;  Lavery  v. 
Mo.  13,  84  Am.  Dec.  66;  Cook  v.  Hutchinson,  249  HI..  86,  94  Nt  E. 
Fisk,   Wal'k.  ■  (Miss.)    423.  6.                           .,  .  •  '.'i 

89.  1    Stimson's    Am.    St.   T.,aw,  93.     Beavers   v.  -Smith,    11   Ala. 
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agree  upon  a  gross  sum  to  be  paid  the  widow  as  repre- 
senting her  dower  interest.*^*  But,  in  the  absence  of 
agreement,  unless  expressly  authorized  by  statute,  by 
the  weight  of  authority,  a  gross  sum  cannot  be  given 
her  by  the  court  in  lieu  of  dower.^^  When  an  assign- 
ment of  a  gross  sum  is  made  by  the  court,  in  accordance 
with  an  agreement  of  the  parties,  or  by  force  of  a 
statute,  or  in  any  other  case,  the  present  value  of  the 
dower  interest  is  usually  computed,  as  in  the  case  of 
other  life  estates,  by  reference  to  mortality  tables  in- 
dicating the  expectation  of  life  at  different  ages/-"^ 

Sometimes  the  statute  authorizes  the  judicial  sale 
of  land  in  which  it  is  impracticable  fairly  to  assign 
dower,  in  order  that  the  widow  may  take  dower  in 
the  proceeds.^"^ 


20;  Alexander's  Ex'x  v.  Bradley, 
3  Bush  (Ky.)  667;  Kinchman  v. 
Stiles,  9  N.  J.  Eq.  361;  Hale  v. 
James,  6  Johns  Ch.  (N  Y.)  258. 
10  Am.  Dec.  328;  Higbie  v.  West- 
lake,  14  N.  Y.  281.  Ex  parte 
Winstead,  92  N.  C.  703;  Harrison's 
Ex'rs  V.  Payne,  32  Gratt  (Va.) 
387.  See  1  Stimson's  Am.  St. 
Law,   §§    3216,   3276(2). 

94.  Herbert  v.  Wren,  7  Cranch 
(U.  S.)  370;  Harrison's  Ex'rs  v 
Payne,  32  Grat.  (Va.)  387;  Robin- 
son V.  Covers,  138  N.  Y.  425;  Johr- 
scn  V  Gordon,  102  Ga.  350,  30  S  E. 
507. 

95.  Herbert  v.  Wren,  7  Cranch 
(U.  S.)  370,  3  L.  Ed.  374;  Beavers 
V  Smith,  11  Ala.  20;  Atkin  v. 
Merrell,  39  111.  62;  Summers  v. 
Donnell,  7  Heisk.  (Tenn.)  565; 
Harrison's  Ex'rs  v.  Paynr.  32 
Ciatt.  (Va.)  387;  Jarrell  v.  French 
43  W.  Va.  456,  27  S.  E.  263.  For 
statutes  authorizing  a  grosb  sum 
to  be  given,  see  1  Stimson's  Am. 


St.   Law,   §    3276(5)-(7);    2   Scrib- 
ner.  Dower   (2d  Ed.)   654. 

96.  2  Scrioner,  Dower  (2d 
Ed.)  653  et  seg.;  2  Dembitz,  Land 
Titles,  834,  and  note.  See  John- 
son V.  Moon,  82  Ga.  ?47,  10  S.  E. 
193;  Merritt  v.  Merritt,  97  111.  243; 
Alexander's  Ex'x  v.  Bradley,  3 
Bush  (Ky.)  667;  Simonton  v. 
Gray,  34  Me.  50;  Abercromble  v. 
Riddle,  3  Md.  Ch.  320;  Easta- 
brook  v.  Hapgood,  10  Mass.  313 
Nye  V.  Patterson,  35  Mich.  413 
Graves  v.  Cochran,  68  Mo.  74 
Mulford  V.  Hlers,  13  N.  J.  Eq. 
13.  The  Maryland  statute  fixes 
the  amount  to  be  paid  as  not  less 
that  one-tenth  nor  more  than 
one-seventh  of  the  proceec^s  of 
sale.  Stein  v.  Stein,  80  Md.  306. 
The  South  Carolina  rule  is  to 
give  one-sixth  in  all  but  excep- 
tional cases.  Wright  v.  Jennings, 
1  Bailey,  Law   (S.  C.)   277. 

97.  S3e    1    Stimson's    Am.    St. 
Law,  §  3276(3).    Johnson  v.  John- 
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Valuation  for  the  purpose  of  assignment.    The 


amount  of  property  to  he  assigned  to  the  widow  is 
determined  by  its  productive  vahic,  she  beinc:  entitled 
to  such  property  as  will  produce  one-third  of  the  rents 
and  profits  which  all  tlie  husband's  freeliold  ])ro])('rty 
would  produce."*' 

As  against  tlie  heir  or  devise,  the  valuation  of  the 
husband's  property,  for  the  purpose  of  determining  the 
amount  of  that  to  be  assigned  as  dower,  is  to  be  made 
as  of  the  time  of  the  assignment,  without  regard  to 
wdiether  the  property  has  increased  or  decreased  in 
value  since  the  husl)and's  death,  either  from  natural 
causes,  from  changes  in  the  general  values  of  lands  in 
the  neighborhood,  from  improvements  made  by  the 
heir  or  devisee,  or  even  from  his  neglect  or  vvaste  of 
the  property;  the  widow  thus  sharing  in  the  benefit 
of  any  increase  in  value,  or  in  the  loss  from  any  de- 
crease in  value,  which  may  occur  between  the  husband's 
death  and  the  assignment.'^^  As  against  the  alienee  of 
the  husband,  also,  the  valuation  of  the  land  is  to  be 
as  of  the  time  of  the  assignment  of  dower,  so  far  as 
concerns   changes   arising   from   natural   or   extraneous 

son,  91  Ark.   292,  l'i2  S.  W.  656;  86  Ky.  198.  5  S.  W.  746;   Price  v. 

Mollis    V.    Watkins,    189    Ala.    292  Hobbs,     47     Md.     386;     Catlin     v. 

gg  gg    29  Ware,  9  Mass.  218,  6  Am.  Dec.  56; 

98.  Smith's  Heirs  v.  Smith,  5  McGehee  v.  McGehee,  42  Miss. 
Dana  (Ky.)  179;  Simonton  v.  747;  McClanahan  v.  Porter,  10 
Gray  34  Me.  50;  Leonard  v.  Leon-  Mo.  746;  Butler  v.  Fitzge"ald,  43 
ard,  4  Mass.  533;  Reilly  v.  Bates,  Neb.  192,  27  L  R.  A.  252,  47  Am 
40  Mo.  468;  Macknet  v.  Mack-  St.  Rep.  741,  61  N.  V7.  640;  Ha'e 
net,  24  N.  J.  Eq.  449;  McDaniel  v.  Jam3S,  6  Johns.  Ch.  (N.  Y.) 
V  McDaniel's  Heirs  25  N.  C.  61;  258,  10  Am.  Dec.  328;  Larrowe 
HeUer's  Appeal,  116  Pa.  534,  8  v.  Beam,  10  Ohio,  498;  Stewart 
Atl.     790-      Fuller     v.      Conrad's  v.  Pearson,  4  S.  0.  4. 

Adm'r,   94  Va.   233,  26   S.   E.   575.  In    case   of   waste    by   the   heir, 

99.  Co.  Litt.  32a;  2  Scribner,  however,  the  widow  is,  it  seems. 
Dower,  595;  Powell  v.  Monson  &  entitled  to  maintain  an  action  for 
Brimfield  Mfg.  Co.,  3  Ma;:;on,  347,  damages.  2  Roper,  Husb.  &  Wife, 
Fed  Cas  No.  11,356;  Husted's  349.  See  Sanders  v.  McMillian, 
Appeal  from  Probate,  34  Conn.  98  Ala.  149,  39  Am.  St.  Rep.  19, 
488-   Allsmiller  v    Freutchenicht,  and  ante  §  230.  note  42. 
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causes.^  Accordingly,  the  widow  is  entitled  to  the 
benefit  of  a  general  rise  in  the  value  of  property  in 
that  neighborhood.-  But  in  this  country  the  widow 
has  been  regarded  as  not  entitled  to  the  benefit  of 
improvements  made  by  the  husband's  alienee,  and 
these   are  not  considered  in   awarding:   dower.^ 


1.  Sanders  v.  McMillian,  98 
Ala.  144,  18  L.  R.  A.  425,  39  Am. 
St.  Rep.  10,  11  So.  750;  Scam- 
mon  V.  Campbell,  75  111.  223; 
Smith  V.  Addle^an,  5  Blackf. 
(Ind.)  406;  Butler  v.  Butler,  151 
Iowa  583,  132  N.  W.  63;  Fritz  v. 
Tudor,  1  Bush,  (Ky.)  28;  Boyd 
V.  Carlton,  69  Me.  200,  31  Am. 
Rep.  268;  Price  v.  Hobbs,  47  Md. 
359;  McClanahan  v.  Porter,  10 
Mo.  750;  Butler  v.  Fitzgerald,  43 
Neb.  192,  27  L.  R.  A.  252.  47  Am. 
St  Rep.  741,  61  N.  W.  640;  Dun- 
seth  V.  Bank  of  United  States,  6 
Ohio,  77.  Contra,  Guerin  v. 
Moore,  25  Minn.  462;  Walker  v. 
Schuyler,  10  Wend.  (N.  Y.)  480; 
Tod  V.  Baylor,  4  Leigh  (Va.)   498. 

2.  Johnston  v.  Vandyke,  C  Mc- 
Lean, 422,  Fed.  Cas.  No.  7,426; 
Powell  V.  Monson  &  Brimfield 
Mfg.  Co.,  3  Mason,  347,  Fed.  Cas. 
No.  11,356;  Summers  v.  Babb,  13 
111.  483;  Petition  of  Tomlinson, 
9  Del.  Ch.  446,  81  Atl.  468,  585. 

3.  2  Scribner,  Dower.  (2d  Ed.) 
612;  Powell  v.  Monson  &  Brim- 
field  Mfg.  Co.,  3  Mason,  347,  Fed. 
Cas.  No.  11,356;  Sanders  v.  xMc- 
Millian,  98  Ala.  144,  18  L.  R.  A. 
425,  39  Am.  St.  Rep.  19,  11  So. 
750;  Summers  v.  Babb,  13  111. 
483;  Overturf  v.  Martin,  170  Ind. 
308,  84  N.  E.  531;  Warn«a-  v. 
Trustees  of  Norwegian  Cemetery, 
139    Iowa.    115,    117  ;N.    W.    39; 


Fritz  V.  Tudor,  1  Bush  (Ky.)  28; 
Hobbs  V.  Harv3y,  16  Me.  80; 
Gore  V.  Brazier,  3  Mass.  523,  3 
Am.  Dec.  182;  Price  v.  Hobts,  47 
Md.  359;  Young  v.  Thrasher,  115 
Mo.  222,  21  S.  W.  1104;  Butler 
V.  Fitzgerald,  43  Neb.  1921,  27  L. 
R.  A.  252,  47  Am.  St.  Rep.  741, 
61  N.  W.-640;  Hale  v.  James,  6 
Johns.  Ch.  (N.  Y.)  258,  10  Am. 
Dec.  328;  Walker  v.  Schuyler,  10 
Wend.  (N.  Y.)  4S0;  Thompson  v. 
Morrow,  5  Serg  &  R.  (Pa.)  289, 
9    Am.    Dec.    358. 

That  a  purchaser  at  a  sale  on 
execution  is  an  alienee  within 
this  rule,  see  Wood  v.  Morgan, 
56  Ala.  397;  Summer,  v.  Babb, 
13  111.  483;  Price  v.  Hobbs,  47 
Md.  359;  Ayer  v.  Spring,  9  Mass. 
7;  McClanahan  v.  Porter,  10  Mo. 
746;  Butler  v.  Fitzgerald,  43  Neb. 
192,  47  Am.  St.  Rep.  741,  61  N. 
W    640. 

The  rule  in  England  is  differ- 
ent, and  there  the  widow  has  the 
benefit  of  improvements  made  by 
the  husband's  alienee.  Doe  d. 
Riddell  v.  Gwinnell,  1  Q.  B.  682. 
See  Williams  v.  Thomas,  [1909] 
1  Q.  B.  713.  The  propriety  of  th<.' 
distinction  made  by  tht  American 
cases  is  the  subject  of  an  editorial 
note  in  23  Harv.  Law  Rev.  at  p. 
53.  In  some  states,  the  time  of 
valuation  and  the  right  to  include 
improvements    have    been     regu- 
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In  case  part  of  the  land  is  subject  to  a  mortga.2:e, 
and  there  is  no  fund,  other  tlian  tlie  land  so  subject, 
applicable  to  the  payment  of  the  niort,2;a2je  debt,  the 
value  of  the  mortgaged  land  is,  for  the  purpose  of 
assigning  dower,  to  be  determined  by  deducting  the 
amount  of  the  debt,  the  widow  being  entitled  to  dower 
only  in  the  suri)lus  proceeds  of  sale,  as  distinct  from 
the  gross  proceeds.* 

Who  may  assign.    The  tenant  of  the  freehold, 

who  must  make  the  assignment,  is  generally  the  heir, 
devise,  or  alienee  of  the  husband ;  but  this  is  not  neces- 
sarily so,  and  one  who  is  not  the  actual  owner  of  the 
freehold,  but  is  merely  in  possession  claiming  title, 
may  assign  by  metes  and  bounds.^  It  nriy  be  made 
by  an  infant  "^  heir,  since  otherwise  the  widow  would 
be  delayed  in  obtaining  her  dower,^  or  the  guardian  of 
the  infant  may  make  it."^ 

By  agreement  of  parties.    By  agreement  of  the 

widow  and  the  owner  of  the  land,  dower  may  be  as- 
signed otherwise  than  by  metes  and  bounds.^     Accord- 

lated  by  statute.  1  Stimson's  Am.  or    other    person    entitled    to    the 

St.  Law,  §   3279;    1  Sharswocd  &  land.     1  Stimson's  Am.  St.  Law,  § 

P.  Lead.  Cas.  Real   Prop.  ^01.  3271. 

4.     Piatt's     Appeal,     56     Conn  6.     2  Blackst.  Comra.  136;  Jones 

572,    16    Atl.   669;    Bank   of   Com-  v.  Brewer,  Pick.  (Mass.)  514;  Mc- 

merce  V   Owens,  31  Md.  320;  Bur-  Covmick    v.    Taylor,    2    Ind.    336: 

net   V.    Burnet    46   N.   J.   Eq.   144,  Young  v.  TarbeU,  37  Me.  509.  Con- 

18   At'.    37^;    Swain   v.    Ferine,    5  tra,    Bonner    v.    Peterson,    44    lU. 

Johns    Ch.    (N.   \ .)    489;    Hawley  253. 

V.  Bradford,  9  Paige  (N.  Y.)   200,  7.     Robinson   v.   Miller,    1   Mon. 

Hoy  V.  Varner,  100  Va.  600,  42  S.  (Ky.)  88;  Jones  v.  Brewer,  1  Pick. 

E.  690;      Contra,  Kling  v.  Ballen-  (Mass.)  314;  Young  v.  Tarbqll,  37 

tine.    40    Ohio    St.    391;    Shobe    v.  Ma.   509;    Boyers  v.   Newbanks.   2 

Brinson,    148    Ina.    285,    47    N.    E.  Ind.  388.    Coiitra,  Bonner  v.  Peter- 

g25  son,  44  111.  253.     At  common  law. 

5.     Co.   Litt.   35a,  357b;    Cruise,  a  guardian  in  socage  could  not  as- 

Dlg.  tit.  6,  c.  3,  §  3;   2  Scribner,  sign  dower.     Co.  Litt.  35a. 

Dower    (2d   Ed.)    75   et   seq.     The  8.     Park,  Dower,  262;    2   Scrib- 

statute    sometimes    provides    for  ner,  Dower  (2d  Ed.)  83;  Booth  v. 

assignment  by  the  heir,  devisee.  Lambert,  Style,  276.     But  an  as- 
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ingly,  dower  may,  by  agreement,  be  assigned  by 
giving  the  widow  one  single  tract,  instead  of  parts 
of  several  tracts;''  or  a  certain  proportion  of  the  rents 
and  profits  of  the  land;^^  or  a  fee-simple  estate  in  a 
part  of  the  land.^^ 

In  connection  with  partition  proceedings.    Since 

the  widow  of  the  sole  owner  of  land,  although  having 
a  rieht  of  dower  consummate  in  the  land,  is  not  a 
cotenant  with  her  husband's  heirs  or  devisees, ^^  she 
cannot,  in  the  absence  of  clear  statutory  authority,  ask 
that  the  land  be  sold  as  for  the  purpose  of  partition.^^ 
And  for  a  like  reason  an  heir  or  devisee  cannot  de- 
mand a  partition  sale  of  the  whole  property,  including 
the  widow's  dower  interest,  and  that  she  take  dower 
out  of  the  proceeds  of  sale.^*  Her  claim  to  doAver  is 
paramount,  and  the  sale  is  subject  to  dower  unless, 
at  least,  she  consents  to  a  sale  free  from  dower. ^^  Oc- 
casionally the  statute  expressly  provides  for  a  sale  in 
partition  proceedings  with  her  assent,  so  as  to  confine 
lier  dower  claim  to  the  proceeds  of  sale.^"^     A  partition 

signment    by   metPs    and    bounds,  13.     Liederkranz  Soc.  v.  Beck,  8 

when  practicable,  cannot,  it  seems,  Bush   (Ky.)   597;   Hull  v.  Hull,  26 

be  waived  by  the  widow  if  the  as-  W.  Va.  1. 

signment  is  made  by  the  sheriff,  14.     Francis     v.     Sandlin,     150 

and  not  by  the  tenant,  sinc3  the  Ala..   583,   43   So.    829;    Hamby   v. 

assent  of  the  tenant  is  necessary.  Hamby,  165  Ala.  171,  51  So.  732, 

1  Cruise,  Dig.  tit.  6,  c.  3;  Co.  Litt.  138    Am.    St.    Rep.    23     (semble); 

32b.  Hargrave's  note;  Park,  Dow-  Haulenb^ck  v.    Cronkright,   23   N. 

er,   2G2  J.    Eq.    407;    White    v.    White,    16 

9.  Park,  Dower,  262;  Schnebly  Gratt.  (Va.)  264,  80  Am.  Dec.  706; 
V.  Schnebly,  26  111.  116;  Compton  Aliter  under  particular  statutes; 
V.  Pruitt,  88  Ind.  171;  O'Ferrall  v.  Bapgett  v.  Jackson,  160  N.  C.  26. 
Simplot,  4  Iowa,  381;  Fuller  v.  76  S.  E.  86;  Bradford  v.  Stone,  20 
Rust,    153    Mass.    46;     French    v.  R.  I.  53 

Pratt,  27  Me.  381.  15.     See    Scott    v.    Graves,    153 

10.  Marshall  v.  McPherson,  8  Ky.  221,  154  S.  W.  1084;  Richard- 
Gill  &  J.   (Md.)   333.  son  v.  Trubey,  250  111.  577,  95  N. 

11.  Prichitt  V.  Kirkman,  2  E.  971;  Grote  v.  Grote,  275  111.  206, 
Tenn.  Ch.  390.  113  N.  E.  967. 

12.  Ante  §  231.  16.     See  Stein  v.  Stein,  80  Md.; 
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in  kind,  made  by  judicial  decree,  lias  been  decided  not 
to  affect  her  right  of  dower." 

When  there  is  a  right  of  dower  only  as  regards  an 
nndivided  share  in  land,  the  husband  having  been  a 
cotenant  and  not  a  tenant  in  severalty,  the  widow 
may,  it  has  been  said,  ask  partition  in  order  that  she 
may  have  dower  assigned. ^^  Elsewhere,  however,  it 
has  been  asserted  that  the  widow  of  a  cotenant  is  not 
a  proper  party  to  a  proceeding  by  other  cotenants 
for  partition. ^^""^ 

§  234.  Proceedings  to  compel  assignment.  At  com- 
mon law,  the  proceeding  to  obtain  an  assignment  of 
dowser  was  a  writ  of  dower  nnde  nihil  hahct,  or  writ  of 
right  of  dower.22  j^  some  states  in  this  country,  this 
common-law  proceeding  is  substantially  retained,  while 
in  others  there  are  statutes  providing  for  actions  to 
recover  dower.^^  In  states  where  the  code  system  of 
procedure  prevails,  with  the  consequent  merger  of  law 
and  equity,  the  action  for  dower  does  not  differ  from 
other  actions.^^  In  some  states,  the  statute  authorizes 
the  recovery  of  dower  by  action  of  ejectment,  though 
at  common  law  such  action  could  not  be  brought  by  the 
widow  till  after  assignment.^^ 

The  proceeding  in  equity  for  the  recovery  of 
dower  is  as  effective  as  an  action  at  law,  and  in  some 
ways  much  more  so,  as  the  assignment  of  dower  in 
equitable  estates  and  interests  can  thereby  be  enforced, 

Parks    V.    Siler,    76    N.    C.    191;  19-21     Leonard     v.    Motley,    75 

Schmitt   V.    Willis,    40    N.    J.    Eq.  Me.    418;    Ward    v.    Gardner,    112 

515,  4  Atl.  767.  Mass.  42. 

17.  Bradshaw   v.    Callaghan,    5  22.     2    Scribner,    Dower,   91. 
Johns.    (N.  Y.)    80.  23.     2    Scribner,   Dower,    114    et 

18.  Brewer  v.  Browne,  68  Ala.  seq.;    1  Stimson's  Am.  St.  Law,  § 
210;  HiU  V.  Gregory,  56  Miss.  341;  3274. 

Davis  V.   Patty,   76    Miss.    753.   23  24.     See  7  Enc.  PI.  &  Pr.  171. 

So.  662;  Coles  v.  Coles,  15  Johns.  25.     2  Scribner,  Dower,  34,  119. 

(N.  Y.)  329. 
R.   P.— 52. 
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an  acoount  of  mesne  profits  can  be  obtained,  and  all 
parties  interested  can  be  brought  before  the  conrt.^^ 
In  most  of  the  states  there  is  a  statute  providing 
for  the  assignment  of  dower  by  summary  proceedings, 
the  jurisdiction  being  generally  vested  in  the  court 
having  probate  jurisdiction.  Under  some  of  the  statutes, 
the  court  has  full  power  in  such  a  proceeding  to  deter- 
mine the  widow's  right  to  dower,  while  in  others  it  has 
no  such  power,  either  losing  jurisdiction  if  her  rights 
are  contested,  or,  in  some  states,  merely  assigning 
dower  to  her,  without  thereby  establishing  her  right 
thereto.  The  jurisdiction  in  this  class  of  proceeding 
is  generally  restricted  to  cases  in  which  the  husband 
dies  seised,  and  where  dower  is  assignable  by  metes 
and  bounds,^"^ 

Demand  previous  to  suit.     In  the  absence   of 


statutory  requirement,  a  demanrl  of  dower  before  brinir- 
ing  suit  therefor  is  unnecessary.^^  But  in  a  number  of 
states  such  a  statutory  requirement  exists,^^  and  the 
amount  of  damages  recoverable  for  detention  of  dower 
is  frequently  dependent  on  the  time  of  making  de- 
mand.^" 

When  a  demand  is  necessary,  it  must  be  a  personal 
one  upon   the   tenant   of  the   freehold,   if  he   is   acces- 

26.  2  Scribner,  Dower,  145  et  28.  2  Scribner,  Dower,  109; 
seq.  Conover    v.    Wright,    6    N.    J.    Eq. 

27.  1  Stimson's  Am.  St.  Law.  613;  Jackson  v.  ChurchiU,  7 
§  3272;  2  Scribner,  Dower  (2rl  Cow.  (N.  Y.)  287,  17  Am.  Dec. 
Ed.)  174  et  seq.:  7  Enc.  PI.  &  Pr.  514;  Sprague  v.  Stevens,  32  R. 
186  et  seq.       The   assignment   by  I.   361,   79  Atl.   972. 

the    probate    court    may    in    some  29.     See  Ford  v.  Erskine,  45  Me. 

statos    also    ''e    upon    application  484;    Burbank    v.    Day,    12    Mete, 

of  persons  other  than  the  widow,  (Mass.)   557;  Hasselman  v.  Allen, 

in    which    case    it   is    not    an    ad-  42  Ind.  257;   Davis  v.  Walker,  42 

versary  proceeding.     See  1  Stim-  N.  H.  482. 

son's  Am.  St.  Law.  §  3273.  30.     Infra,  this  section,  note  39 
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sible.^^  It  need  not  be  in  writing,''-  nor  need  tlic  agent 
or  attorney  making  it  be  authorized  in  writing.^^  The 
demand  nnist  identify  tlie  projiei'ty  with  reasonable 
certainty,  and  show  the  nature  of  tlie  chiiui,"'^ 

Damages  for  detention  of  dower.     Thougli,  at 


common  law,  the  widow  could  not  recover  damages  for 
detention  of  her  dower,  this  right  was  given  by  an 
early  English  statute,  as  against  the  heir  or  a  person 
wrongfully  entering,  and  their  assigns,  as  to  lands  of 
which  the  husband  died  seised.^''  In  most  of  the  states 
there  is  a  somewhat  similar  statutory  provision  author- 
izing the  recovery  of  damages  by  the  widow  for  the 
witholding  of  dower  in  lands  of  which  the  husband 
died  seised  f*'  and  the  statute  occasionally  authorizes  a 
recovery   against   the   husband's   alienee.^^ 

Except  as  otherwise  provided  by  statute,  the 
damages  recoverable  as  against  the  heir  or  devise  are 
usually  to  be  estimated  from  the  time  of  the  husband's 
death.^^       Statutes  allowing  damages  against  the  hus- 

31.  Luce  V.  Stubbs,  35  Me.  92;  But  it  has  been  held  that  a  power 
Pond  V.  Johnson,  9  Gray  (Mass.)  of  attorney  is  insufficient  for  the 
193.  A  demand  on  the  tenant  of  purpose  unless  the  premises  are 
the  freehold  is  sufficent,  though  sufficiently  identified  therein, 
he  convey  it  before  suit  is  be-  Sloan  v.  Whitma:i,  5  Cush.  (Mass.) 
gun.      Barker    v.    Blake.    36    Me.  532. 

433;   Watson  v.  Watson,  10  C.  B.  34.     Haynes  v.  Powers,  22  N.  H. 

3;    Parker    v.    Murphy,    12    Mass.  590;    Atwood  v.  Atwood,  22  Pick. 

485.  (Mass.)    283;    Bear  v.    Snyder,   11 

32.  Co.     Litt.     32b;     Baker     v.  Wend.  (N.  Y.)  592. 

Baker,  4  Me.  67;  Page  v.  Page,  6  35.     Statute  of  Merton,  20  Hen. 

Cush.     (Mass.)     196.        The    com-  III,   c.    1    (A.    D.    1235).     See   Co. 

mencement   of  suit   has   been   re-  Litt.  32b;   Park,  Dower,  301. 

garded     as    a     sufficient    demand.  36.     1    Stimson's   Am.    St.   Law, 

Strawn    v.    Strawn,    50    111.    256;  §  3278;   2  Scribncr,  Dower,  700. 

Killackey  v.  Killackey,  166  Mich.  37.     2  Scribner,  Dower,  704. 

311,    131    N.    W.    519;    Cowan    v.  38.     Beavers   v.    Smith,   11   Ala. 

Lindsey,  30  Wis.  586.  20;     Layton     v.     Butler,     4     Har. 

33.  Watson  v.  Watson,  10  C.  (Del.)  510;  Wells  v.  Beall,  2  Gill 
B.  3;  Luce  v.  Stubbs.  35  Me.  92;  &•  J.  (Md.)  468;  Jack.^o.  v. 
Lothrop    V.    Foster,   51    Me.    367.  O'Donaghy,  7  Johns.  (N.  Y.)  217; 
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band's    alienee    generally    provide    that    they    shall    be 
estimated  from  the  time  of  demand  for  dower.^'' 

Without  reference  to  the  right  to  recover  damages 
at  law,  the  widow  is  ordinarily  regarded  as  entitled  in 
equity  to  an  account  of  her  share  of  the  rents  and 
profits  of  the  property  against  the  hus])and's  heir  or 
devisee,^^  and  sometimes  against  the  husband's  alienee.^^ 

Limitations  and  laches.     In   some   states,   the 


statute  requires  a  suit  to  establish  dower  rights  to 
be  brought  within  a  certain  number  of  years  after 
the  husband's  death.^-  Whether,  in  the  absence  of 
such  a  statute  expressly  applicable  to  dower,  the 
general  statute  of  limitations  will  apply,  the  cases  are 


Compare  Brown  v.  Morisey,  12G 
N.  C.  772.  36  S.  E.  284;  Whitaker 
V.  Greer,  129  Mass.  417;  Strawn 
V.  Strawn's  Heirs,  50  111.  256. 

Under  the  statute  of  Merton 
damages  could  be  recovered 
against  the  heir  only  from  the 
time  of  demand,  provided  he 
chose  to  plead  that  he  had  al- 
v/ays  been  ready  to  assign  dowser. 
Co.   Litt.   32b. 

As  against  the  alienee  of  the 
heir,  likew^ise,  damages  are  to  be 
estimated  from  the  time  of  the 
husband's  death,  unless  the  stat- 
ute  provides  otherwise.  1  Roper, 
Husb.  &  Wife,  440;  Seaton  v. 
Jamison,  7  Watts  (Pa.)  533; 
Hitchcock  V.  Harrington,  6  Johns. 
(N.  Y.)  290,  5  Am.  Dec.  229.  Con- 
tra. Newbold  v.  Ridgeway,  1  Har. 
(Del.)  55. 

39.  See  1  Stimson's  Am.  St. 
Law,  §  3278;  Martin  v.  Martin,  14 
N.  J.  Law,  129;  Rannels  v.  Wash- 
ington University,  96  Mo.  226.  r 
S.  W.  569;  Price  v.  Price,  54  Hun 
(N  Y.)  349;  Munger  v.  Perkins,  62 
Wis.  499,  22  N.  W.  511. 


40.  4  Kent,  Comm.  70;  Wood 
V.  Morgan,  56  Ala.  397;  Henderson 
V.  Chairss,  35  Fla.  423,  17  So.  574; 
Anstell  V.  Swann,  74  Ga.  27?; 
Chase's  Case,  1  Bland  (Md.)  206, 
17  Am.  Dec.  2?7;  Turner  v.  Morri  , 
27  Miss.  733;  Shields  v.  Hunt,  39 
N.  J.  Eq.  485;  Johnson  v.  Thomas, 
2  Paige  (N.  Y.)  377;  Campbell  v. 
Murphy,  55  N.  C.  357;  Keith  v. 
Trapier,  1  Bailey  Eq.  (S.  C.)  63; 
Clift  v.  Clift,  87  Tenn.  17,  9  S.  W. 
360. 

41.  Beavers  v.  Smith,  11  Ala. 
32;  Roan  v.  Holmes,  32  Fla.  295, 
21  L.  R.  A.  180.  13  So.  339;  Sellman 
V.  Bowen,  8  Gill  &  J.  (Md.)  50, 
29  Am.  Dec.  524;  Price  v.  Hobbs. 
47  Md.  359;  Chlswell  v.  Morris,  14 
N.  J.  Eq.  105.  Contra,  Kendall  v. 
Honey,  5  T.  B.  Mon.  (Ky.)  282; 
Johnson  v.  Thomas,  2  Paige  (N. 
Y.)  377. 

42.  1  Stimson's  Am.  St.  Law,  § 
3271.  See  O'Gara  v.  Neylon,  161 
Mass.  140,  36  N.  E.  743;  Belfast 
Inv.  Co.  V.  Curry,  264  Mo.  483, 
175  S.  W.  201. 
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not  in  unison.*'^  But  tlioimli  there  be  no  statute  of 
limitations  applicalile,  the  widow  may,  in  failinii;  to 
assert  her  claim,  be  guilty  of  sucli  dehiy  that  a  court 
of  equity  will  refuse  to  give  her  relief/^ 

The  fact  that  the  husband  has,  for  the  statutory 
period  of  limitations,  failed  to  sue  to  recover  land  of 
which  he  was  once  seised  during  coverture,  but  which  has 
passed  into  the  adverse  possession  of  another,  does 
not  affect  the  right  of  the  widow  to  claim  dower,  she 
not  being  bound  by  his  default  in  this  regard.'*'^  Were 
this  not  the  case,  the  wife  might  by  reason  of  tlio 
lapse  of  the  statutory  period,  lose  her  dower  in  land 
conveyed  by  the  husband  without  lier  joinder,  although 
unable,  during  such  period,  as  having  a  mere  possibility 
or  expectancy,  to  assert  any  claim  of  dower. 

Abatement  of  right  of  action.     Since  dower  is 

an  estate  only  for  the  life  of  the  widow,  a  suit  there- 
for, so  far  as  concerns  the  assignment  of  dower,  neces- 
sarily abates  on  her  death.*''     And  as  there  can  be  no 

43.     That    the    general    statutes  41.     Barksdale    v.    Garrett,    64 

are  applicable,   see  Livingston    v.  Ala.  280,  38  Am.  St.  Rep.  6;  Dan- 

Cochran,    33    Ark.    294;    Steele   v.  ley  v.  Danley,  22  Ark.  263;  Gilbert 

Gellatly,  41  111.  39;   Kinsolving  v.  v.  Reynolds,  51  111.  513;   Ralls  v. 

Pier  e,  18  B.  Mon.  (Ky.)  782;  Dur-  Hughes,  1  Dana  (Ky.)  407;  Steiger 

ham  V.  Angier,  20  Me.  242;  LonT  v.  v.  Hillen,  5  Gill  &  J.    (Md.)    121; 

Kansas  City  Stock- Yards  Co.,  107  Wilson  v.  Willis,  131  Md.  47,  101 

Mo.    298,    28    Am.    St.    Rep.    413;  Atl.   694. 

Conover    v.    Wright,    6    N.    J.    Eq.  45.     Miller  v.  Pence,  132  111.  149, 

613,    47    Am.    Dec.    213;     Care    v.  23  N.  E.  1030;  Lucas  v.  Whitacre, 

Keller,    77    Pa.    St.    487;    Lide    v.  121    Iowa,    251,    96    N.    W.    776; 

Reynolds,  1  Brev.  (S.  C.)  76.    That  Williams  v.  Williams,  89  Ky.  381.  6 

the   general   statutes   are    inappli-  L.  R.  A.  637,  12  S  W.  760;  Durham 

cable,    see    Barksdale    v.    Garrett.  v.   Angier,   20    Me.   242;    Moore   v. 

64  Ala.  280,  38  Am.  Rep.  6;  Miller  Frost,    3    N.    H.    126;    Winters    v. 

V.  Pence,  132  111.  151;   Burt  v.  C.  De  Turk,  123  Pa.  St.  359.  7  L.  R. 

W.  Cook  Sheep  Co.,  10  Mont.  571;  A.  658,  19  Atl.  354. 

Barnard  v.  Edwards,  4  N.  H.  107,  46.     Rowe    v.    Johiison,    19    Me. 

17    Am.    Dec.    403;     Simonton    v.  146;    Atkins  v.   Yeomans,  6  Mete. 

Houston,   78   N.   C.   408;    Jones  v.  (Mass.)   438;   Tuck  v.  Fitts,  18  N. 

Powell,  6  Johns.  Ch.   (N.  Y.)   194.  H.  171;  Parks  v.  McClellan,  44  N. 


822  Real  Peoperty.  [§  234 

recovery  of  damages  at  law  unless  the  judgment  likewise 
awards  seisin  of  dower  lands,  the  widow's  death  de- 
feats such  recovery,  in  the  absence  of  a  statutory  provi- 
sion to  the  contrary  ;^^  but  it  does  not  prevent  recovery 
of  the  rents  and  profits  in  equity,  provided  suit  for 
dower  was  bought  during  her  life.'*^ 

Judgment    or    decree.      A   judgment    for    the 


yjerson  demanding  dower  is  either  for  dower  alone,  or 
for  dower  with  damages.^^  Upon  a  judgment  for  the 
widow,  a  writ  or  order  is  issued  directing  the  sheriff  or 
commissioners  to  set  out  her  dower,  and  without  this 
the  widow  cannot,  except  by  the  intervention  of  a 
statute,  enter  on  the  land.^® 

Assignment  of  dower  in  accordance  with  the  judg- 
ment or  decree  is  generally  by  the  sheriff  or  commis- 
sioners, the  practice  in  this  regard  varying  in  the 
different  states,  but  the  action  of  such  officials  being 
usually  subject  to  the  approval  of  the  court.^^  Such 
assignment  must  be  by  metes  and  bounds,  unless  this 
is  impracticable.^^ 

J.    Law,    552;    Miller's    Adm'r     v.  (IVM.)     121.      In    Paul's    Ex'rs    v. 

Woodman,  14  Ohio,  518.  Compare  Paul,  36  Pa.  St.  270,  it  was  in  ef- 

Robinson    v.    Godvers,    138    N.    Y.  feet    held    that    her    representa- 

425,  34  N.  E.  209.  tives     could     recover     rents     and 

47.  Roan  v.  Holnnes,  32  Fla.  profits,  though  she  did  not  act- 
295,  21  L.  R.  A.  180,  13  So.  339;  ually  sue  for  dower  during  her 
Turney  v.  Smith,  14  111.  242;  life,  provided  she  demanded  it. 
Rowe  V.  Johnson,  19  Me.  146;  49.  Waters  v.  Gooch,  6  J.  J. 
Atkins  V.  Yoemans,  6  Meto.  Marsh.  (Ky.)  586;  Shirtz  v. 
(Mass.)     438;    Tuck    v.    Fitts,    18  Shirtz,  5  Watts    (Pa.)   25 j. 

N.    H.    171.      But   her   death   does  50.     Co.   Litt.    34b;    2    Scribner, 

not  have  this  effect  if  after  judg-  Dower    (2d    Ed.)    105,    17^j;     Hil- 

ment,  though  the  case  is  a^^peal-  dreth  v.  Thompson,  16  Mass.  191. 
ed.      Tibbetts     v.     Langley     Mfg.  51.     See    1    Stimson's    Am.    St. 

Co.,  12  S.  C.  465.  Law,  §   3275;    2   Scribner,  Dowar, 

48.  Pollitt  v.  Kerr,  49  N.  J.  141.  170;  7  Enc.  PI.  &  Pr.  170, 
Eq.    66;     Johnson'  v.    Thomas,    2  185,  206. 

Paige      (N.     Y.)      377;      Steiger's  52.     2      Scribner,      Dower,      82, 

Adm'r    v.     Hillen,     5     Gill     &     J.       582;   See  ente  §  233,  note  76. 
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§  235.  Dower  after  assignment.  After  assij^nmcnt 
of  dower,  the  widow's  seisin  is  regarded  as  relating 
back  to  tlie  time  of  the  husband's  death,  so  that  the 
heir,  even  tliongh  he  entered  before  assignment,  is  not 
considered  to  have  been  seised  of  tliat  ])art  of  the  land 
whereof  the  widow  is  endowed.^'*  The  widow^  has  an 
estate  for  life  in  tlie  property  assigned  for  dower,  with 
all  the  rights,  and  snliject  to  the  liabilities,  of  any 
other  life  tenant.'^^  She  may  accordingly  convey  or 
encumber  her  estate.^'^  She  is  bound  to  ])ay  taxes  on 
the  land  assigned  to  her  for  dower,-'^^  to  keep  down  the 
interest  on  incumbrances,^^  and  to  contribute  her  pro- 
portion towards  the   payment  of  the   principal.''*     She 


53.  Litt.  §  387;  Co.  Litt.  i39d; 
Park,  Dower,  340;  1  Cruise  Dig. 
tit.  6,  c.  3,  §  21;  4  Kent,  Comm. 
62,  69;  PoweU  v.  Monson  & 
Brimfield  Mfg.  Co.,  3  Mason,  347, 
Fed.  Cas.  No.  11,356;  Conant  v. 
Little,  1  Pick.  (Mass.)  189; 
Radley  v.  Radley,  78  N.  J.  Eq. 
170,  78  Atl.  194;  Lawrence  v. 
Miller,  2  N.  Y.  245;  Norwood  v. 
Morrow,  20  N.  C.  447. 

The  effect  of  this  principle  in 
depriving  the  heir's  widow  of 
dower  in  land  assigned  to  the 
ancestor's  widow  has  been  pre- 
viously referred  to.  See  §  217. 
note  41.  It  also  had  important 
effects  at  common  law  upon  the 
descent  of  the  land  assigned  to 
the  widow.  Park,  Dower,  343. 
But  though  the  widow  was  con- 
sidered to  be  in  by  her  husband 
of  the  lands  assigned  to  her,  she 
was  regarded  as  holding  in  ten- 
ure of  the  heir.  See  Park,  Dower, 
340.   344. 

54.  2  Scribner,  Dower,  (2d 
Ei.)  781  et  seq.;  Whyte  v.  Nash- 
ville,   i    Swan    (Teun.)    364;     Mc 


Mahon  v.  Gray  150  Mass.  289; 
Kunselman  v.  Stine,  183  Pa.  St. 
1;  Peyton  v.  Jeffries.  50  111.  143. 
Z5.  Summers  v.  Babb,  13  111. 
483;  Kunselman  v.  Stine,  183  Pa. 
St.  1.  S:e  Lawrence  v  Browa,  5 
N.  Y.  394;  Serry  v.  Curi>  26 
Neb.  353. 

56.  StetsoT  v.  Day,  51  Me. 
434;  Durkee  v.  Felton,  44  Wis. 
467;  Austell  v.  Swann,  74  Ga. 
278;  Linden  v.  Graham,  34  Barb. 
(N.  Y.)  316;  Jones  v.  Hunt,  40 
N.  J.  Eq.  660. 
57.  Hodges  v.  Phinney,  106 
Mich,  537;  House  v.  House,  10 
Paige   (N.  Y.)    158. 

If  the  land  is  condemned  after 
the  husband's  death  and  assign- 
ment of  dower,  the  widow  is  en- 
titled to  compensation,  as  any 
other  owner  of  a  life  interest. 
Todemier  v.  Aspinvall,  43  111.  401- 
In  re  William  &  Anthony  Streets, 
19  Wend.  (N.  Y.)  678;  Borough  of 
York  v.  Welsh,  117  Pa.  St.  174. 

58.  Jones  v.  Gilbert,  135  111.  27, 
25  N.  E.  566;  Hodges  v.  Phinney. 
106  -Alich.  537,  64  N.  W.  477;  Smith 
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is  likewise  liable  for  the  commission  of  waste. ^^  The 
widow  is  entitled  to  the  crops  growing  on  the  land 
assigned  to  her  at  the  time  of  the  assignment,*'"  and 
her  personal  representatives  are,  by  force  of  the  Statute 
of  Merton,''^  or  similar  state  statutes,**^  entitled  to 
those  growing  at  the  time  of  her  death. 

In  the  ordinary  case,  the  widow  becoming  owner  in 
severalty  of  the  portion  of  the  land  assigned  to  her 
as  dower,  the  owners  of  the  balance  of  decedent's  land 
cannot  demand  partition  against  her.^-''  But  if  dower 
is  assigned  to  the  widow  of  one  who  had  an  undividud 
interest,  her  interest  is  undivided,  and  the  other  co- 
tenants  may,  under  some  statutes,  demand  partition  as 
against  her.^^'^ 


V  Stephens,  164  Mo.  415,  64  S.  W. 
260;  Swain  v.  Perrine,  5  Johas. 
Ch.  (N.  Y.)  482,  9  Am.  Dec.  318; 
Houso  V.  Ho^se,  10  Paige  (N.  Y.) 
158.  As  to  the  method  of  ascer- 
taining her  due  proportion,  see 
ante  §  33. 

59.  NashviUe  Lumber  Co.  v. 
Barefleld,  93,  Ark.  353,  20  Ann. 
Cas.  968,  124  S.  W.  758;  Calvert 
V.  Rice,  91  Ky.  533,  34  Am.  St. 
Rep.  240,  16  S.  W.  351;  Cook  v. 
Cook,  11  Gray  (Mass.)  123;  John- 
son V.  Perley,  2  N.  H.  56,  9  Am. 
Dec.  35;  King  v.  MiUer,  99  N.  C. 
583,  6  S.  E.  660;  Owen  v.  Hyde,  o 
Yerg.  (Tenn.)  334,  27  Am.  Dec. 
467;  Lunn  v.  Oslin,  96  Tenn.  28, 
31  S.  W.  561;  WiUey  v.  Larawa/, 
64  Vt.  559,  25  Atl.  436;  Crouch  v. 
Puryear,  1  Rand.  (Va.)  258,  10 
Am.  Dec.  528.  For  statutes  to  this 
effect,  see  1  Stimson's  Am.  St. 
Law,  §  323L 

In  some  spates,  the  commission 
of  waste  by  the  widow  is  by  stat- 
ute made  ground  for  forfeiture 
of  her  dower  estate,  and  in  other's 


for  the  recovery  of  damages  only, 
fiee  Sharswood  &  B.  Lead.  Cas. 
Real  Prop.  407;  1  Stimson's  Am. 
St.  Law,  §  3231  (B),  (C). 

60.  2  Scribner,  Dower  (2d  Ed.) 
778;  Ralston  v.  Ralston,  3  G. 
Greene  (Iowa)  533;  Parker  v. 
Parker,  17  Pick.  (Mass.)  236;  Kaiii 
v.  Fisher,  6  N  Y.  597;  Vaughn  v. 
Vaughn,  88  Tenn.  742,  13  S.  W. 
1089. 

61.  20  Hen.  III.  c.  2  (A.  D. 
1237) ;  Park,  Dower,  355. 

C2.  See  1  Stimson's  Am.  St. 
Law  §  3233;  2  Scribner,  Dower, 
780.  But  she  has  no  right  to  the 
crops  sown  by  her  when  her  es- 
tate is  terminated  by  her  consent 
to  a  sale  of  the  land  free  of  dower. 
Talbot  V.  Hill,  68  111.  106. 

62a.  Clark  v.  Richardson,  32 
Iowa,  309;  Wood  v.  Bryant,  68 
Miss.  198,  8  So.  518;  Radley  v. 
Radley,  78  N.  J.  Eq.  170,  78  Atl. 
194. 

62b.  See  McQueen  v.  Turner, 
91  Ala.  273,  8  So.  863;  Johnson  v. 
Olmstead,   49   Conn.   509;    Hatter- 
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On  the  termination  of  her  dower  estate  by  her 
death,  the  person  who  has  the  reversion  upon  the  dower 
estate,  whether  he  be  the  husband's  heir  or  devisee,  or 
a  grantee  of  the  land,  is  entitled  to  immediate  posses- 
sion.^^ 

§  236.  Statutes  altering  or  abolishing  dower.  In 
many  states,  tlie  common  law  right  of  dower  ha>5  been 
abolished,  the  widow  being  given  other  rights  in  her 
husband's  property  in  lieu  thereof.  Sometimes  she  is 
given  a  fee  simple  estate  in  a  portion  or,  occasionally, 
all  of  his  land,  which  she  takes  as  heir,  that  is,  by  right 
of  descent.*^*  Frequently,  however,  though  she  is  given 
n  fee  simple  estate,  this  is  regarded  as  in  the  nature  of 
a  dower  estate  rather  than  as  taken  by  descent.^'^ 

In  some  states  the  widow  has  a  right  to  elect  be- 
tween her  common  law  dower  and  the  share  in  her 
husband's  land  given  her  by  statute,*^^  and  in  some  she 
must  elect  between  dower  and  her  statutory  liomcstead 

ich  V.  Bruce,  151  Ky.  12,  151  S.  W.  625,  39  L.  R.  A.  384,  48  N.  E.  366; 

31;    Clift  V.  Clift,   87  Tenn.  17,  9  Kendall  v.  Kendall,  42  Iowa,  92; 

S.  W.  360.  Purcell  v.  Lang,  97   Iowa   JIO,  66 

63.  2    Scribner,    Dower,    785.  N.  W.  887;  Cheney  v.  Cheney,  110 

64.  See  1  Stimson's  Am.  St.  Me.  61,  85  Atl.  387;  Waddle  v. 
Law  §§  3105(A),  3109.  3202(B);  Frazier,  245  Mo.  391,  151  S.  W. 
Dembitz,  Land  Titles  231;  1  87;  Tyler  v.  Tyler.  50  Mont.  65, 
Sharswood  &  B.  Lead.  Cas.  Real  144  Pac.  1090;  In  re  Strahan'.s 
Prop.  299;  Bowers  v.  LiUis,  —  Estate.  93  Neb.  828,  142  N.  W. 
Ind.  — ,  115  N.  E.  930;  Dana  v.  678;  In  re  Bullen's  Estate.  47 
Dana,    226    Mass.    297,    115    N.    E.  Utah  96,  151  Pac.  533. 

41g  66.     See    1    Stimson's    Am.    St. 

65.  See  McGuire  v.  Cook,  98  Law,  §  3264(B),  (C).  For  cases 
Ark.  118,  Ann.  Cas.  1912D,  776,  construing  such  provisions,  see 
135  S.  W.  840;  Barton  v.  WUson,  Sturgis  v.  Ewing.  18  111.  176; 
116  Ark.  400,  172  S.  W.  1032;  Brown  v.  Cantrell,  62  Ga.  257; 
Herzog  v.  Trust  Co.  of  Easton,  67  Brawford  v.  Wolfe,  103  Mo.  391, 
Fla.  54,  Ann.  Cas.  1917A,  ^Cl,  64  15  S.  W.  426;  Mathews  v.  Math- 
So.  426;  Billings  v.  People,  189  ews,  141  Mass.  511,  6  N.  E.  776; 
in.  472,  59  L.  R.  A.  807,  53  N.  E.  Glover  v.  Glover,  45  S.  C  51, 
798;  Brannon  v.  May,  42  Ind.  92;  22  S.  E  739;  Hunkins  v.  Hunkins, 
Haggerty     v.     Wagner,     148     Ind.  65  N.  H.   95. 
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riglit.^'''  In  those  states  in  which  the  community  system 
prevails,  dower  is  not  recognized.''^  In  the  case  of  a 
statutory  provision  for  an  estate  in  fee  simple  in  the 
nature  of  dower,  the  widow  has  l)een  regarded,  even 
before  assignment  of  her  dower,  as  having  an  iiiteiest 
which  passes  to  her  heirs.*'^ 

III.  Curtesy. 

§  237.  General  nature.  The  estate  by  curtesy  is 
an  estate  to  which,  at  common  law,  a  husband  is  entitled, 
for  the  period  of  his  life,  in  all  the  lands  and  tenements 
of  which  the  wife  is  seised  during  coverture  in  fee 
simple  or  fee  tail,  provided  there  is  issue  of  the  mar- 
riage born  alive,  capable  of  inheritance."''  Immediately 
^upon  the  birth  of  such  issue  the  husband  is  said  to 
have  an  estate  by  the  curtesy  initiate,  which  becomes  an 
estate  by  the  curtesy  consummate  upon  the  death  of  the 
wife.'^^ 

Although  the  rights  of  a  surviving  husband,  by 
reason  of  his  estate  of  curtesy,  bear  a  close  analogy  to 
those  of  a  surviving  wife  by  reason  of  her  estate  of 
dower,  nevertheless  there  is  a  fundamental  difference, 
in  that  the  husband  has  an  estate  in  all  the  wife's  lands 
and  tenements,  while  the  wife  has  an  estate  in  but  a 
third  of  the  husband's  lands  and  tenements.     It  results 

67.  Post  §  249.  rin-g    to    the    necessity    that    the 

68.  Ante    §    195.  husband  do  homage  at  the  lord's 

69.  Barton  v.  Wilson,  116  Ark.  court.       See     Dlgby,     Hist.     Real 
400,   172    S.    W.    1032;    Woodfcerry  Prop.    173.     But   a  differen.   view 

V.   Matherson,    19    Fla.   778;    Mills  is  taken  in  Pollock  &  Maitland's 

V.  Marshall,  8  Ind.   54;    Potter  v.  History  of  the  English  Law  (vol- 

Worley,  57  Iowa,  66,  7  N.  W.  685,  ume  2,   p.   412   et   seq.) ,   where   it 

10   N.   W.   298;    Johnson   v.   John-  is     said     that     the     name     arises 

son,   41  Vt.   467.  from  the  liberality   (or  courtesy) 

70.  It   is   stated   by   Mr.   Digby  of  the  English  law  in  giving  such 
that  the   name  probably   took   its  an    estate,   as   distinguished   from 
origin      in      the      word      "curia,"  the   law   of  Normandy. 
meaning     court,     perhaps    refer-  71.     Post  §   244. 
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from  tin's  that  while  an  assi,s;ninciit  of  dower  is  neces- 
sary to  vest  an  estate  of  dower  in  the  surviving  wifej- 
no  assignment  of  curtesy  is  necessary.  Moreover,  hy 
the  common  law,  the  hushand's  life  estate  by  the  curtesy 
commences  immediately  on  the  birth  of  issue,  while 
dower  can  be  assigned  only  after  the  death  of  the  hus 
band,  and  previously  thereto  the  wife  has  merely  the 
possibility  of  an  estate  in  her  husband's  lands.  In  a 
number  of  states,  however,  in  which  curtesy  consumate 
is  still  recognized  as  existing  after  the  wife's  death, 
curtesy  initiate,  that  is,  an  estate  in  the  husband  be- 
fore such  death,  merely  by  reason  of  the  birth  of  issue, 
is,  since  the  adoption  of  the  statutes  in  regard  to  the 
property  of  married  women,  no  longer  recognized.'^'- 
In  such  states  the  husband  has,  until  his  wife's  death, 
by  reason  of  his  right  of  curtesy,  merely  a  possibilitv 
of  an  estate,  as  the  wife  has  by  reason  of  her  riuht  of 
dower. 

The  common  law  estate  by  the  curtesy,  conmiencing 
as  it  did  before  the  death  of  the  wife,  can  evidently 
not  be  regarded  as  having  vested  in  the  husband  by 
descent  from  her,  although  he  acquired  it  by  operation 
of  law  and  not  by  assiirnment.'^^  The  modern  curtesy, 
as  it  exists  since  the  abolition  of  curtesy  initiate,  Avith 
merely  a  possibility  of  an  estate  in  the  husband  until 
the  wife's  death,  when  an  estate  becomes  vested  in 
the  husband,  although  it  does  so  by  operation  of  law, 
has  been  regarded  as  not  vesting  in  him  by  descent  or 
succession  for  the  purpose  of  the  inheritance  tax.''" 
Such  a  view  accords  with  the  analogy  presented  by  tlie 
case  of  dower,'^''  and  with  the  common-law  view  of  the 

72.  Ante   §    233.  ropolitan    Bank   v.    Hitz,   12    Dist. 

73.  Post  §  246,  note  89.  Col.   111. 

74.  It  has  been  decided  that.  75.  In  re  Starbuck's  Estate,  201 
curtesy  vesting  in  the  husband  N  Y.  531,  P4  N.  E.  1098  affirming; 
by  operation  of  law,  he  could  137  N.  Y.  App.  Div.  866,  112  N.  Y. 
not  refuse  it,  to  the  detriment  of  ?upp.  584. 

his    creditors.      Watson    v.    Wat-  76.     Ante  §  208.  note  36. 

son,   13   Conn.   83;    National   Met- 
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right  of  curtesy,  which,  as  above  yidicated,   could  n(tt 
be  regarded  as  taking  effect  by  way  of  descent, 

§  238.  Necessity  of  marriage.  As  in  the  case  of 
dower,  the  marriage  must  be  a  legal  one,^^"  and  if  it  is 
absolutely  null  and  void,  as  when  one  of  the  parties  is 
an  idiot,  the  estate  does  not  arise."^  If,  however,  the 
marriage  is  voidable  merely,  and  it  is  not  avoided  dur- 
ing the  life  of  the  wife,  the  husband  is  entitled  to 
curtesy.'^^ 

§  239.  Seisin  of  the  wife.  At  common  law,  as  in 
the  case  of  dower,  seisin  in  the  husband  was  neces- 
sary, so,  in  the  case  of  curtesy,  seisin  in  the  wife  was 
necessary,  and  this  seisin  was  required  to  be  seisin  in 
deed,  actual  seisin,  seisin  in  law  not  being  sufficient, 
as  it  was  in  the  case  of  dower.^^  The  requirement  of 
actual  seisin  never  applied,  however,  when  the  cir- 
cumstances were  such  that  it  was  impossible  to  obtain 
seisin,^^  or  when  it  was  prevented  by  force. ^^  In  this 
country,  the  requirement  of  actual  seisin  has  been 
more  usually  repudiated,  what  may  be  regarded  as 
seisin  in  law  being  considered  sufficient.^^ 

Occasionally  the  courts  have  taken  the  view  that 
the  husband  is  entitled  to  curtesy  even  though  the  wife 

lC,a.     2  Blackst.  Comm.   127.  wark,  5  Rawle  (Pa.)  160. 

77.  Turner  v.  Meyers,  1  Hagg.  81.  Litt.  §  419,  Mercer  v. 
Consist.  414.  Selden,  1  How.  (U.  S.)  37,  11  L. 
78.  2  Burn,  Ecc.  Law,  501;  In  Ed.  491;  Barr  v.  Galloway,  1  Mr- 
re  Murray  Canal,  6  Ont.  685;  1  Lean,  476,  Fed.  Cas.  No.  1,0^7. 
Cruise,  Dig.  tit.  5,  ch.  1,  §  5;  Ren-  82.  See  Davis  v.  Mason,  1 
nington  v.  Cole,  Noy,  29.  Peters   (U.  S.)    503,  7  L.  Ed.  679: 

79.  Co.  Litt.  29a;  2  Blackst.  Kline  v.  Beebe,  6  Conn.  494;  Wass 
Comm.  127;  4  Kent,  Comm.  29,  v.  Buckman.  38  Me.  356;  Redus  v. 
37;  Stoddard  v.  Gibbs,  1  Sumn.  Hayden,  43  Miss.  614;  Stepiieris 
263,  Fed.  Cas.  No.  13,468.  v.  Hume,  25  Mo.  249;   Jackson  v. 

80.  Co.     Litt.     29a;     Eager     v.  Sellick,    8    Jolms.     (N.    Y.)     202, 
Purnivall,    17    Ch.    Div.    115;     De  Stoolfoos  v.  Jenkins,  8  Serg.  &  R. 
Grey  v.   Richardson,   3   Atk.   469;  (Pa.)    175;    Buchanan  v.   Duncun, 
Chew  V.  Commissioners  of  South-  40  Pa.  82. 
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was  disseised,  that  is,  tliough  another  was  in  adverse 
possession  of  the  knd  during  the  whole  period  of 
f'overture.^2  Such  a  view,  discarding  entirely  the  re- 
quirement of  seisin,  in  deed  or  in  hiw,  has  been  re- 
pudiated by  other  courts.*^^ 

As  before  stated,  a  conveyance  under  the  Statute 
of  Uses  is  regarded  as  conferring  the  actual  seisin 
u|)on  the  grantee,  and  consequently  an  actual  entry  on 
the  land  by  him  is  unnecessary  to  support  curtesy,^^ 
and  any  conveyance  on  a  pecuniary  consideration  or  in 
consideration  of  blood  or  marriage  might  be  regarded 
as  taking  effect  under  this  statute,  for  this  as  for 
other  purposes, ^^  in  so  far  as  the  statute  is  in  force 
in  that  jurisdiction.  As  regards  land  which  came 
to  the  wife  by  devise  or  descent,  actual  seisin  has  been 
regarded  as  necessary  in  one  or  two  states,'^'^  but  else- 
where a  contrary  view  has  been  asserted.^^ 


83.  Borland's  Lessee  v.  Mai'- 
shaU,  2  Ohio  St.  308;  Bush  v. 
Bradley,  4  Day  (Conn.)  298;  Mer- 
ritt's  Lessee  v.  Home,  5  Ohio  St. 
307,  67  Am.  Dec.  298.  See  Chaw 
V.  Commissioners  of  Southwark,  o 
Rawlo  (Pa.)  160;  Stoolfoos  v.  Jen- 
kis,  8  Serg.  &  R.  (Pa.)  175;  Cal- 
vert V.  Murphy,  73  W.  Va.  731,  81 
S.    E.    403. 

84.  Mercer's  Lessee  v.  Selden, 
1  HoAV.  (U.  S.)  37,  11  L.  Ed.  491; 
Parsons  v.  Tustice,  163  Ky.  737. 
174  S.  W.  725;  Den  d.  Hooper  v. 
Demarest,  21  N.  J.  L.  525;  Baker 
V.  Osgood,  49  Hun,  (N.  Y.)  416,  3 
N.  Y.  Supp.  570;  Carpenter  v.  Gar- 
rett, 75  Va.  13  i;  See  Wells 
Thompson,  13  Ala.  793,  48  Am. 
Dec.  76;  McDaniel  v.  Grace,  15 
Ark.  468. 

A  recovery  in  ejectment  by  the 
husband   and   wife   has    been   re- 


regarded  as  restoring  the  seisin 
to  the  wife.  Ellsworth  v.  Cook, 
8  Paige  (N.  Y.)  643. 

85.  Barr  v.  Gallcway,  1  Mc- 
Lean, 476,  Fed.  Cas.  No.  1,C37; 
Jackson  v.  Johnson,  5  Cow.  (N. 
Y.)  74,  15  Am.  Dec.  433;  Adair  v. 
Lott,  3  Hill  (N.  Y.)  182;  Carpen- 
ter v.  Garrett,  75  Va.  129. 
86.     Post   §  432. 

87.  Adair  v.  Lott,  3  Hill  (N. 
Y.)  182;  Jackson  v.  Johnson,  5 
Cow.  (N.  Y.)  74,  15  Am.  Dec. 
433;  Carr  v.  Anderson,  6  App. 
Div.  (N.  Y.)  6;  Fulton  v.  John- 
son, 24  W.  Va.  95;  Carpenter  v. 
Garrett,    75    Va.    134. 

88.  Doe  d.  Childers  v.  Bum- 
garner,  53  N.  C.  297;  Stephens 
v.  Hume,  25  Mo.  349. 

A  decree  confirming  a  sale  of 
unoccupjifvl  land  has  been  re- 
gardjd  as  giving  the  seisin  to  the 
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The  requirement  of  actual  seisin  has,  in  this 
country,  been  regarded  as  inapplicable  to  wild  or 
waste   land.^^ 

In  some  cases,**^  the  courts  have  repudiated  the 
requirement  of  seisin  in  deed  on  the  theory  that  this 
requirement  resulted  from  another  requirement,  dis- 
cussed in  the  next  following  section,  that,  in  order 
that  curtesy  exist,  the  property  must  be  inheritable  by 
the  issue  of  the  marriage,  which  quality  of  inherita- 
bility  could,  at  common  law,  exist  only  when  the  an- 
cestor (in  this  case,  the  wife)  was  actually  seised,^^ 
and  that  this  latter  requirement  of  seisin  in  the  an- 
cestor in  order  to  give  title  by  descent  having  been 
discarded,  the  requirement,  derived  therefrom,  of  actual 
seisin  for  the  purpose  of  curtesy,  no  longer  obtains. 
But  while  some  of  the  common-law  authorities  do 
refer  the  requirement  of  actual  seisin  to  give  curtesy 
to  the  necessity  of  such  seisin  for  the  purpose  of 
descent,^^  it  appears  that  they  are  in  error  in  so  doing, 
and   that   the    real   basis    of   the    requirement    of    such 

purchaser      for      this      purpose.  631.       These     decisions     were     to 

Seim    V.    O'Grady,    42    W.    Va.    77.  some  extent  based   upon  the  un- 

24  S.  E.  94.  certain    character   of  the   title   to 

89.     Davis   v.    Mason,   1    Peters  public   lands    in    that   state,    ren- 

(U.    S.)    503,   7   L.    Ed.   239;    Barr  dering  it  the   duty  of  the  owner 

V   Galloway,   1   McLean   476,   Fe3.  promptly   lo  take  possession. 

Cas.  No.   1,037;    Wells   v.  Thomp-  90.     See     Borland's     Lessee     v. 

son,  13  Ala.  493,  48  Am.  Dec.  76:  Marshall,   2   Ohio   St.   308;     Davis 

McDaniel    v.  Grace    15   Ark.   468;  v.  Mason,  1  Pet.   (U.  3.)   503,  7  L. 

I\£cttler    v.    Miller,    129    111.    630,  Ed.    679;    Mettle^-    v.    Miller,    129 

22  N.  E.  529;   Jackson  v.  Sellick,  111.    630,    21    N.    E.    799;    Vanars- 

8   Johns.    (N.   Y.)    262;    Ferguson  dall    v.    Fauntleroy's    Heirs,    7    B. 

V.   Tweedy,   43    N.   Y.    543;    Guion  Mon.      (Ky.)      401;      Reaume      v. 

V.    Anderson,    8    Humph.    (Tenn.)  Chambers,    22    Mo.    36;    Chew    v. 

298.  Commissioners    of    Southv.ark    5 

In   Kentucky,   on   the   contrary,  Rawle    (Pa.)    160. 

it    was    held    that    there    wa?    no  91.     Post    §    487. 

curtesy  in  wild   lands,  thoagh  iu  92.     See  Co.   Litt.   40a;    Paine's 

the  possession  of  nobody.     Neely  Case,  8  Co.  86a;  2  Blackst.  Comm. 

v.    Butler,   10   B.   Mon.    (Ky.)    48;  128/ 
Conner  v.  Downer,  4  Bush   (Ky.) 
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seisin  for  curtesy  was  that  the  husband  liad  it  in  his 
own  power  to  obtain  for  himself  and  his  wife  the  ac- 
tual seisin,  and  that  it  was  his  fault  if  he  failed  so  to 
do.'^^ 

Even  in  England,  as  well  as  in  this  countr}',  the 
wife  has  been  regarded  as  having  actual  seisin  for  this 
purpose,  when  the  land  is  in  possession  of  a  lessee 
for  years  holding-  under  her,''^  and  also,  in  the  case  of 
a  tenant  in  common  or  coparcener,  when  her  cotenant 
has   acquired   the   actual  seisin.^'"' 

There  is  a  sufficient  equivalent  of  legal  seisin  in 
the  case  of  an  equitable  estate,  if  the  wife  is  in  receipt 
of  the  rents  and  profits,  or  her  trustee  is  in  actual  pos- 
session,^** 


93.  Such  is  the  conclusion 
arrived  at  by  Mr.  Joshua  Williams 

on  a  full  investig'atio'i  of  the 
matter.  See  Williams,  Real 
Prop.  Appendix  C.  He  cites  in 
support  of  his  view  Co.  Litt.  ola. 
2  Blackst.  Comm.  131,  Pdikias. 
§  470.  So  it  is  said  by  Jessel,  M. 
R.,  in  Eager  v.  Furnivall,  17  Ch. 
D.  at  p.  119,  "If  (tiie  property) 
descended  to  the  wife,  for 
instance,  and  the  husband  did 
not  enter  in  her  right  before  her 
death,  the  husband  did  iio^  get 
the  curtesy;  but  though  that 
was  settled  law,  there  was  a 
reason  for  the  law — it  w?  3  con- 
sidered to  be  the  husband's  own 
fault  for   not   entering. 

94.  De  Grey  v.  Richardson,  3 
Atk.  469;  Todd  v.  Oviatt,  58  Conn. 
174,  7  L  R.  A.  693,  20  Atl.  440; 
Day  V.  Cochran.  24  Miss.  261; 
Robertson  v.  Stevens,  36  N.  C. 
247;  Lowry's  Lessee  v.  Steele,  4 
Ohio,  170;  Buchanan  v.  Duncan, 
40  Pa.  82.  And  it  was  so  held 
when  the  lessee  held  under  a  lease 


mode  by  the  Avife's  guardian  thi:^ 
making  her  in  effect  tenant  under 
the  wife.  Powell  v.  Gossom,  7 
B.  Mon.  (Ky.)   401. 

95.  Sterling  v.  Penlinsiton,  7 
Vin.  Abr.  150  pi.  11;  Rhodes  v. 
Robie,  9  App.  D.  C.  405;  Carr  v. 
Givens.  9  Bush  (Ky.)  679,  15  Am. 
Rep.  747;  Wass  v.  Buchanan,  38 
Me.  360;  Bragg  v.  Wiseman,  55 
W.  Va.  330,  47  S.  E.  90. 

96.  4  Kent,  Comm.  31;  Morgan 
V.  Morgan,  5  Madd.  408;  Powell  v. 
Gossom,  18  B.  Mon.  (Ky.)  179; 
Yankey  v.  Sweeney,  85  Ky.  55,  2 
S.  W.  559;  Dugan  v.  Gitting.s,  3 
Gill.  (Md.)  138,  43  Am.  Dec.  306; 
Gushing  v.  Blake,  30  N.  J.  ji.q. 
689;  Chew  v.  Commissioners  of 
Southwark,  5  Rawle  (Pa.)  160; 
Withers  v.  Jenkins,  14  S.  C.  597; 
Compare  Stuart  v,  Stuart,  18  W, 
Va.  675, 

It  has  been  decided  that  o^j 
who  held  merely  under  a  contract 
of  sale  did  not  have  such  seisin  as 
lo  give  curtesy  to  her  surviving 
husband.    Grandjean    v.    Beyl,    78 
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§  240.  Birth  of  issue.  In  tlie  absence  of  a  statutory 
provision  to  the  contrary,  there  must  be  issue  of  the 
marriage  born  alive,^^  and  such  issue  must  be  capable 
of  inheriting  the  property  in  which  curtesy  is  claimed.^^ 
The  length  of  the  child's  life  is  immaterial,  provided 
it  be  born  alive,  and  the  right  to  curtesy  is  not  affected 
by  its  death  before  that  of  its  mother,''''  Nor  need  the 
existence  of  issue  and  ownership  of  the  wife  be  contem- 
poraneous, and,  consequently,  if  a  child  is  born  at 
any  time  during  coverture,  the  husband  is  entitled  to 
curtesy  in  property  which  the  wife  may  previously 
have  acquired,  and  which  she  has  conveyed,  or  of 
which  she  has  otherwise  been  divested,^  or  in  property 
which  she  acquires  after  the  child's  death.^     In  some 


Neb.  349,  15  Ann.  Cas.  577,  110 
N.  W.  1108.  See,  as  to  dower  in 
the  anc-logous  case,  O'lfe  §  214 
notes    17-21. 

97.  Co.  Litt.  29b;  2  Blackst. 
Comm.  127;  Hunter  v.  Whitworth, 
9  AlP  965;  Hoath  v.  V/hite,  5 
Conn.  228;  Cannon  v.  Killen,  ;> 
Houst  (Del.)  14;  Goff  v.  Anderson, 
91  Ky.  303,  11  L.  R.  A.  825,  15  S. 
W.  866;  Day  v.  Cochran,  24  Miss. 
261;  Murdock  v.  Murdock,  74  N. 
H.  77,  65  Atl.  392;  Fleming  v. 
Sexton,  172  N.  C.  250,  90  S.  E. 
247.  It  is  stated  that  the  child 
must  be  born  uurmg  the  mother's 
life,  and  that  consequently  the 
delivery  of  the  child  by  the 
Caesarian  operation  after  thi^ 
mother's  death  would  not  support 
the  estate.  Co.  Litt.  29b;  2 
Blackst.   Comm.   127. 

98.  Litt.  §  52;  Co.  Litt.  29b;  2 
Blackst  Comm.  128.  So,  if  the 
wife  has  an  estate  in  tail  male, 
the  birth  of  a  female  child  does 
not  entitle  the  husband  to  curtesy. 
Id. 


99.  Bl.  Comm.  127;  Hunter  v. 
Whitworth,  9  Ala.  965;  Goff  v. 
Anderson,  91  Ky.  303,  11  L.  R.  A. 
825,  15  S.  W.  866;  Taliaferro  v. 
Burwell,  4  Call.  (Va.)  321;  Travis 
V.  Sitz,  1S5  Tenr  156,  L.  R.  A. 
j917A,  671,  185  S.  W.  1075. 

1.  Co.  Litt.  30a;  Comer  v. 
Chamberlain,  6  Allen  (Mass.) 
166;  Hunter  v.  Whitworth,  9  Ala. 
965;  Heath  v.  White,  5  Cjnn. 
228;  Zeust  v.  Staffan,  16  App.  D. 
C.  141. 

2.  1  Co.  Litt.  30a;  Phillips  v. 
Ditto,  2  Duv.  (Ky.)  549;  Donovan 
V.  Griffith,  215  Mo.  149,  20  L.  R. 
A.  (N.  S.)  825,  128  Am.  St.  Rep. 
458,  15  Ann  Cas.  724,  114  S.  W. 
621;  Jackson  v.  Johnson,  5  Cow. 
(N.  Y.)  74,  15  Am.  Dec.  433; 
Templeton  v.  Twitty,  88  Tenn. 
595. 

As  to  whether  the  birth  of  issue 
before  coverture  is  sufficient,  if 
such  issue  is  subsequently  legit- 
imated by  the  parents'  marriage 
or  during  coverture,  see  edito- 
rial  notes  24  Harv.  Law  Rev.  at 
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states,  the  requirement  of  the  birth  of  issue  has  been 
removed  by  statute.^ 

§  241.  Things  in  which  curtesy  exists.  Curtesy, 
like  dower,  exists  in  lands  and  tenements.'* "  Accord- 
ingly, it  may  exist  in  incorporeal  real  tilings,  such  as 
rents.^ 

Since  a  woman  for  whose  benefit  money  is  directed 
to  be  invested  in  land  is  regarded  as  having  an  in- 
terest in  land  rather  than  in  money,^  if  she  dies  l)efore 
the  investment  is  made,  her  husband  surviving  is 
entitled  to  curtesy.  ^*^ 

When  land  is  sold  by  order  of  court,  after  the 
owner's  death,  free  of  curtesy  in  favor  of  her  husband, 
for  the  purpose  of  paying  decedent's  debts,  making 
partition  or  foreclosing  a  mortgage,  curtesy  will  be 
allowed  out  of  the  proceeds,  or  surplus  proceeds,  of 
the  sale,  as  representing  the  land.^^ 

§  242.  Character  of  the  wife's  estate.  An  estate 
by  curtesy  may  exist  when  the  wife  has  an  estate  of 
inheritance,    and   in   no    other    case.^^      Accordingly,    it 

p.    146,    1    Virginia    Law    Rev.    at  536;  Dodson  v.  Hay,  3  Brown  Ch 

p.  24.  404. 

3.     1    Sharswood    &    B.    Lead.  11.     Houghton    v.    Hapgood,    13 

Cas.  Real  Prop.  261.     See  Dubs  v.  Pick.     (Mass.)     154;    Hobinson    v. 

Dubs,   31   Pa.  St.   149;    Bruner  v.  Lakeman,      28      Mo.      App.      135; 

Briggs,   39   Ohio   St.   478;    Forbes  Jacques    v.    Ennis,    25    N.    J.    Eq. 

V.    Sweesy,   8    Neb.    520,   1    N.    W.  402;     Dunscomb    v.    Dunscomb's 

520;    Kingsley   v.   Smith,   14   Wis.  Ex'rs,   1  Johns.   Ch.    (N.   Y.)    508, 

360.  7  Am.  Dec.  504;   Forb'-s  v.  Emif.i. 

4-7.     Litt.    §    52;    2    LI.    Comm.  40  N.  C.  (5  Ired.  Eq.)  369,  49  Am. 

126.  Dec.    432;    Clepper    v.    Livergood, 

8.  Co.  Litt.  29;  Shelley's  Case.  5  Watts  (Pa.)  113.  So  in  the 
1  Coke,  97;  Davis  v.  Mason,  1  proceeds  of  the  deceased  vifes 
Pet.  (U.  S.)  503;  Chew  v.  Com-  land  taken  under  the  power  of 
missioners  of  Southwark,  5  Rawle  eminent  domain.  In  re  Camp 
(Pa.)   160.  126  N.  Y.  377,  27  N.  E.  799. 

9.  Ante  §   118.  12.     Sumner     v.     Partridge,     2 

10.  2  Roper,  Husb.  &  Wife  20;  Atk.  47;  Churchill  v.  Reanicr,  8 
Sweetapplie  v.  Bindon,  2  Vern.  Bush  (Ky.)  256;  Hatfield  v. 
R.    P.— 53. 
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exists  in  the  case  of  an  estate  tail,  and,  on  the  same 
principle  which  applies  in  the  case  of  dower,  it  is  im- 
material that  the  estate  tail  for  other  purposes  cornea 
to  an  end  at  the  wife's  death,  owing  to  the  failure  of 
issue. ^^ 

It  has  been  decided,  in  a  considerable  number  of 
cases,  that  the  right  to  curtesy  exists  in  favor  of  the 
husband  in  spite  of  the  fact  that  the  wife's  estate  has 
been  terminated  for  other  purposes  by  an  executory 
limitation  in  favor  of  another.^^  The  same  considera- 
tions appear  to  be  applicable  as  regards  the  question 
of  the  husband's  right  in  such  a  case  as  would  apply 
to  the  question  of  the  wife's  dower  right  when  the 
husband's  estate  is  so  terminated,  a  matter  previously 
considered.  ^^ 

Equitable  estates  and  interests.     Equitable  es- 


tates of  inheritance  have  always  been  regarded  as  sub- 
ject to  curtesy,  provided  the  wife  has  what  is  regarded 
in  equity  as  an^^^wering  to  the  requirement  of  seisin  at 
law,  the  English  courts  adopting,  in  this  respect,  a 
rule  different  from  that  which  they  applied  in  the  case 
of  dower  ;^*'  and  the  fact  that  the  property  is  limited 

Sohier,    114    Mass.     48;      Spencer  fee  simple.     Haynes  v.  Bourn,  42 

V.   O'Neill,    100   Mo.   49,    12   S.   W.  Vt.    686. 

1054;    Mullany    v.    MuUany,    4    N.  14.     Duckworth    v.    Thlrkell,    3 

J.     Eq.     16,     31     Am.     Dec.     238;  Eos.    &    P.    652,    note;    Carter    v. 

Adams  v.  Ross,  30  N.  J.  Law  505,  Couch,  157  Ala.  470,  20  L.  R.  A. 

82  Am.  Dec.  237;  Graves  v.  True-  (N.  S.)  858,  47  So.  1006;  Webb  v. 

blood,  96  N.  C.  495,  1  S.  E.  918;  Trustees  of  First  Baptist  Church. 

Waller  v.  Martin,  106  Tenn.  341,  90  Ky.  117,  13  S.  W.  362;  Hatfield 

82    Am.    St.    Rep.    882,    61    S.    W.  v.  Sneden,  54  N.  Y.  280;    Thorn- 

[Wl;    Muse  v.  Friedenwald,  77  Va.  ton's  Ex'rs  v.  Krepps,  37  Pa.  St. 

57.  891;  McMasters  v.  Negley,  152  Pa. 

13.     4  Kent,  Comm.  32;  Paine's  St.   303,    25   Atl.    641;    Withers   v. 

Case,  8  Coke,  36a;  Hay  v.  Mayer,  .Jenkins,  14  S.  C.  597;  Cruialey  v. 

8   Watts    (Pa.)    203,   34   Am.   Dec.  Deake,  8  Baxt.  (Tenn.)  361;  Talla- 

453;    Holdeu    v.    Wells,    18    R.    L  ferro    v.    Burwell,    4    Call.    (Va.) 

802;     Northcut    v.    Whipp,    12    B.  S21. 

Men.      (Ky.)      65.       In     Vermont.  15.     Ante  §  221. 

curtesy  is  restricted  to  estates  in  16.     1  Roper  Husb.  &  Wife,  18; 
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to  the  sole  and  separate  use  of  the  wife  does  not  exclude 
curtesy.*"^ 

The  mortgagor's  interest  in  proiicrty  subject  to  a 
mortgage — an  "equity  of  redem])tion,"  as  it  is  usually 
called — is  likewise  subject  to  curtesy.^** 

Bare  legal  estates.    If  the  wife  has  a  bare  legal 


estate,  the  l)eneficial  interest  in  which  is  in  another,  tlic 
husband  is  not  entitled  to  curtesy."^  The  husband  of 
a  mortgasree  has  likewise  no  estate  by  curtesy,  even 
in  states  where  he  has  the  legal  title,  he  holding  this 
merely  for  the  purpose  of  making  the  security  effec- 
tive.2«' 

Reversions  and  remainders.  There  is  no  curtesy 

in  a  reversion  or  remainder  on  a  particular  estate  of 
freehold,   the   same   considerations   applying  as   in   the 


Watts  V.  Ban,  1  P.  Wms.  109,  1 
Ames'  Cas.  Trusts,  37,  and  note. 
Morgan  v.  Morgan,  5  Madd.  408; 
Hoarle  v.  Greenbank,  3  Atk.  717: 
Davis  V.  Mason,  1  Pet.  (U.  S.)  503, 
7  L.  Ed.  679;  Robinson  v.  Codman, 
1  Sumn.  128,  Fed  Cas.  No.  11970; 
Ogden  V.  Ogden,  60  Ark.  70,  46  Am. 
St.  Rep.  151;  Rawlings  v.  Adams, 
7  Md.  26;  Taylor  v.  Smith,  bi  Miss. 
50;  Baker  v.  Nail,  59  Mo.  268, 
Alexander  v.  Warrance,  17  Mo. 
228;  Gilmore  v.  Burch,  7  Ore.  374, 
83  Am.  Rep.  710;  Dubs  v.  Dubs. 
31  Pa.  St.  149;  Baker  v.  Heisk-il, 
1  Cold.  (Tenn.)  641.  Contra,  Hall 
\.  Crabb,  56  Neb.  392,  76  N.  W. 
865    (statute). 

17.  4  Kent,  Comm.  32;  Apple- 
ton  V.  Rowley,  L.  R.  8  Eq.  139, 
1  Ames,  Cas.  Trusts,  381,  and 
note;  Ogden  v.  Ogden,  60  Ark.  70, 
46  Am.  St.  Rep.  151,  28  S.  W.  796; 
Luntz  V.  Greve,  102  Ind.  173,  26 
N.  E.  128;  Payne  v.  Payne,  11  B. 
Mon.    (Ky.)    138;    Dugan   v.    Gitt- 


ings,  3  Gill  (Md.)  138,  43  Am.  Dec. 
306;  Richardson  v.  Stodder,  100 
Mass.  528;  McTigue  v.  McTigue, 
116  Mo.  138,  22  S.  W.  501;  Gushing 
V.  Blake,  29  N.  J.  Eq.  399,  30  N.  J. 
Eq.  689;  Dubs  v.  Dubs,  31  Pa.  St. 
149;  Ege  v.  Meddlar,  82  Pa.  St. 
86;  Tillinghast  v.  Coggeshall,  7 
R.  I.  383;  Carter  v.  Dale,  3  Lea 
(Tenn.)  710,  31  Am.  Rep.  660. 

18.  Casborne  v.  Scarfe,  1  Atk. 
603;  Jackson  v.  Becktold  Printing 
&  Book  Mfg.  Co.,  86  Ark.  591,  20 
L.  R.  A.  (N.  S.)  454,  112  S  W. 
161;  Hart  v.  Chase,  46  Conn.  207; 
De  Camp  v.  Crane,  19  N.  J.  166, 
Gatewood  v.  Gatewood,  75  Va.  407. 

19.  Chew  V.  Commissioners  of 
Southwark,  5  Rawle  (Pa.)  If); 
McKee  v.  Jones,  6  Pa.  St.  425; 
Norton  v.  McDevit,  122  N.  C.  755, 
30  S.  E.  24;  See  Bennet  v.  Davis, 
2  P.  Wms.  318,  and  1  Ames'  Cas. 
374,   note. 

20.  4  Kent,  Comm.  32. 
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case  of  dower.-^  This  rule  has  been  held  to  apply  even 
in  those  states  where  a  mere  right  of  entry  is  suffi- 
cient to  support  curtesy,  as  the  equivalent  of  the  com- 
mon-law seisin,  since  even  this  requirement  is  not 
satisfied  by  a  right  to  possession  merely  at  some  future 
time.-^  In  accordance  with  this  rule,  an  outstanding 
dower  estate  in  a  third  person  will  defeat  the  estate 
by  curtesy  in  favor  of  the  husband  of  the  owner  of  the 
fee,  as  regards  the  lands  assigned  for  dower.^^  But  a 
reversionary  interest,  subject  to  a  tenancy  for  years, 
is  sufficient  to  support  curtesy,  since  the  reversioner 
has  seisin.^^ 


21.  Co.  Litt.  29a;  Stoddard  v. 
Gibbs,  1  Sumn.  263,  Fed.  Cas. 
No.  13,468;  Plante-s'  Bank  of 
Tennessee  v.  Davis,  31  Ala.  626: 
Todd  V.  Oviatt,  58  Conn.  174,  7 
L  R.  A.  693,  20  Atl.  440;  Parsons 
V.  Justice,  163  Ky.  737,  174  S.  W. 
725;  Shores  v.  Carley,  8  Allen 
(Mass.)  425;  Redus  v.  Hayc:en 
43  Miss.  614;  Cox  v.  Boyce,  152 
Mo.  576,  75  Am.  St.  Rep.  483,  54 
S.  W.  467;  Oxford  v.  Benton,  36 
N.  H.  395;  Ferguson  v.  Tweedy, 
43  N.  Y.  543;  Collins  v.  Russell, 
184  N.  Y.  74,  112  Am.  St.  Hep. 
569,  76  N.  E.  731;  Jones  v. 
Whichard,  163  N.  C.  241,  79  S. 
E.  503;  Watkins  v.  Thornton,  11 
Ohio  St.  367;  Brandmeier  v 
Pond  Creak  Coal  Co.  219  Pa.  St. 
10,  67  Atl.  951;  Reed  v.  Reed,  3 
Head  (Tenn.)  491,  75  Am.  Deo. 
777. 

22.  Todd  V.  Oviatt,  58  Conn. 
174;  'Malone  v.  McLaurin,  40 
Miss.  161  90  Am.  Dec.  C20;  Wat- 
kins  V.  Thornton,  11  Ohio  St. 
367;  Chew  v.  Commis  .ioners  of 
Southwark,    5    Rawle    (Pa.)     160. 

23.  Ward's  Appeal  75  Conn. 
598,  54  Atl.  730;     In  re  Cregier,  1 


Barb.  Ch.  (N.  Y.)  601,  45  Am. 
Dec.  416;  Carter  v.  Williams,  43 
N.  C.  177;  Hitner  v.  Ege,  2o  Pa. 
305;  Reed  v.  Reed,  3  Head 
(Tenn.)  491  75  Am.  Dec.  777. 
But  the  dower  must  have  been 
assigned.  Mettler  v.  Miller,  129 
111.  630,  22  N.  E.  529.  So  there 
is  no  curtesy  when  there  is  an 
outstanding  curtesy  estate  in 
another.  Majors  v.  Cryts,  240 
Mo.  386,  144  S.   W.  769. 

Occasion'  lly  a  statutory  pro- 
vision for  a  life  estate  in  favor 
of  the  husband  in  tho  wifeV 
property  has  been  regarded  as 
giving  him  a  "statutory  cuitesy" 
for  which  there  is  no  necessity 
of  seisin,  and  which  consa.iuent- 
ly  exists  in  remainders  as  well 
as  estates  in  possession.  Jenkins 
V.  Woodward  Iron  Co.,  194  Ala. 
69  So.  646;  Snycer  v.  Jonec,  90 
Md.  693,  59  Atl.  118.  And  ob- 
viously a  statut"  of  descent  in 
favor  of  a  husband  would  prima 
facie  operate  on  remainders  be- 
longing to  the  wife  Walden  v. 
Walden,  21S  Mass.  418,  100  N. 
E.    649. 

24.     4     KeLt,     Comm.     29;     De 
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Land  jointly  owned.    If  the  wife  holds  property 


in  common  or  coparcenary  with  others,  the  husband 
is  entitled  to  curtesy  r"*  but  it  is  otherwise  in  the  case 
of  a  joint  tenancy  with  the  right  of  survivorship.-'^ 

§  243.  Modes  of  excluding  curtesy— Conveyance 
by  wife.  A  conveyance  by  the  wife  before  marriage 
will  defeat  the  estate  of  curtesy,  since  one  _  of  the 
essentials— seisin  or  title  during  coverture— is  then 
wanting;  but  this  is  not  so  if  the  conveyance  can  be 
regarded  as  fraudulently  made  for  the  purpose  of 
depriving  the  husband  of  curtesy,  and  in  such  a  case 
he  is  entitled  to  curtesy  as  if  the  conveyance  had  not 
been  made.^"  In  determining  whether  the  conveyance 
is  so  fraudulently  made,  the  same  considerations  ap- 
pear to  be  applicable  as  in  determining  the  validity  of 
a  conveyance  by  an  intending  husband  as  against  the 

claim  of  dower.^^ 

The  wife  ordinarily  cannot,  by  her  sole  conveyance 
during   coverture,   affect   the   right   of   her  husband   to 

Grey  v.   Richardson,   3   Atk.   469;  N.  W.  404. 

PoweU    V.    Gosscm,    18    B.    Mon.  26.     Co.    Litt.    183a;    2    Cruise. 

(Ky)    179-    Malone   v.    McLaurin,  Dig.    tit.    18,    c.    1,    §    51;    Carr    v. 

40    Miss.    161,    90    Am.    Dec.    320;  Givens,  9  Bufh  (Ky.)  679,  15  Am. 

Tayloe  v.  Gould,  10  Barb.  (N.  Y.)  i^ep.  747. 

388-    Jackson  v.  Johnson,  5  Cow.  27.     Strathmore     v.     Bowes,     1 

(N  'y)   74    5  Am.  Dec.  433;   Car-  Ves.  Jr.  22;  England  v.  Downs,  2 

ter    V     Williams,    43    N.    C.    177;  Beav.  522;    Freeman  v.  Hartmin, 

Lowry's  Lessee  v.  Steele,  4  Ohio.  45  111.  57.  92  Am.  Dec.  193;  Logan 

^rjQ  V.  Simmons,  38  N.  C.  487;  Tucker 

'25      2    Cruise,    Dig.    tit.    19,    §  v.  Andrews,  13  Me.  125;  Robinson 

10-    Id     tit.    20,§    21;    Sterling    v.  v.  Buck,  71  Pa.  St.  386.     If  a  con- 

Pt'nlington      14     Vin.     Abr.     512;  veyance  mnde  bv  the  woman  be- 

Wass    V     Bucknam.    38    Me.    356;  fore    marriage    is    set    aside,    her 

Carr  v.  Givens,  9  Bush.  (Ky.)  67),  husband  has  curtesy  as  if  it  had 

IK  Am    Rep.  747.  "ot  been  made.    Gilmore  v.  Burch, 

The    wife's    agreement    not    to  7  Ore.  374. 

partition    has    bton    held    to    be  28.     See  Dunbar  v.  Dunbar,  254 

binding  on  the  husband's  curtesy.  111.  281.  98  N.  E.  563.  and  ante  5 

Mathews     v.     Glockel,     82     Neb.  220  (a). 
207,  18  L.  R    A.   (N.  S.)   1208,  117 
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curtesy.2»  Occasionally,  however,  a  statute  authorizing 
a  married  woman  to  convey  her  land  as  if  a  feme  sole 
has  been  regarded  as  enabling  her  to  bar  curtesy  by 
her  conveyance,^"  and  she  may  no  doubt  do  so  when 
tlie  husband  is  given  curtesy  only  in  lands  of  which 
the  wife  dies  seised.^^  In  so  far  as  she  is  empowered 
to  convey  land  limited  to  her  sole  and  separate  use 
she  may  no  doubt  bar  curtesy  by  her  conveyance  of 
such  proi^erty.^^ 

Devise  by  wife.    A  statute  enabling  a  married 


woman  to  dispose  of  her  land  by  will  has  in  some 
states  been  regarded  as  enabling  her  to  defeat  curtesy 
by  a  devise  of  the  land,^^  while  in  other  states  a  statute 
of  the  same  general  character  has  been  differently  con- 
strued.^^ A  statute  giving  curtesy  in  land  of  which 
the  wife  is  seised  at  the  time  of  her  death  has  been 
regarded  as  enabling  her  to  bar  curtesy  by  will.^^  In 
some  states,  the  statute  gives  power  to  the  wife  to  bar 


29.  Huston  v.  Seeley,  27  Iowa, 
183;  Clay  v.  Mayr,  144  Mo.  376, 
46    S.    W.    157;    Den    d.    Camp    v. 

Uuinoy,  o  N.  J.  Law  540;  Johnson 
V.  Fritz,  44  Pa.  St.  449. 

30.  Neely  v.  Lancaster,  47  Aik. 
175,  58  Am,  Rep.  752,  1  S.  W.  66 
Porch  V.  Fries,  18  N.  J.  Eq.  204 
Hatfield  v.  Sneden,  54  N.  Y.  280 
Burke  v.  Valentine,  52  Barb.    (N. 
Y.)  412;  Leggett  v.  McClelland,  39 
Ohio  St.  624;  Johnson  v.  Simpson. 
40  Okla.  413.  139  Pac.  129;  Warren 
..  Werner,  14  Wis.  360. 

31.  Stewart  v.  Ross,  50  Miss. 
776. 

32.  Cooper  v.  McDonald,  7  Ch. 
Div.  300, 

33.  Neely  v.  Lancaster  47  Ark. 
175,  1  S.  W.  66,  58  Am.  Rep.  752; 
Zeust  V.  Staffan.  16  App.  D.  C.  141; 

Balster  v.  Cadicik,  29  App.  D.  C. 


405;  Shannon  v.  Watt,  87  N.  J. 
Eq.  611,  101  Atl.  251;  Ransom  v. 
Nichols,  22  N.  Y.  110.  In  re  Star- 
buck's  Estate,  137  App.  Div.  866. 
122  N.  Y.  Supp.  584,  201  N.  Y.  531, 
94  N.  E.  1098;  Tiddy  v.  Graves, 
126  N.  C.  620,  36  S.  E.  127.  Breed- 
ing V.  Davis,  77  Va.  639,  46  Am 
Rep.  740;  Warren  v.  Werner,  14 
Wis.  360.  So  when  the  wife  con- 
veyed under  judicial  authority 
conferred  on  her,  by  fo^ce  of  stat- 
ute, to  act  as  feme  sole.  Garner 
V.  Wills,  92  Ky.  386,  17  S.  W.  1023. 

34.  Soltan  v.  Solti^n,  93  Mo.  307. 
6  S.  W.  95;  Clarke's  appeal,  79  Pa. 
St.  376;  Cooke's  Appeal  132  Pa. 
533,  19  Atl.  274;  Alderson's  Adm'r 
V.  Alderson,  46  W.  Va.  242,  33  S. 
E.  228. 

35.  Stewart  v.  Ross,  50  Miss. 
776. 
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curtesy  by  devise  with  the  husband's  written  consent.'^ 
Apart  from  statute,  however,  slie  cannot  bar  curtesy 
by  a  devise,  even  though  it  is  made  with  her  husband's 
asscnt.^^ 

In  the  case  of  land  settled  on  the  wife  for  her 
sole  and  separate  use,  if  there  is  a  power  expressly 
given  her  to  dispose  of  the  projierty  by  will,  she  may, 
by  so  disposing  of  it,  bar  her  husband's  curtesy.^^  And 
in  jurisdictions  where,  as  in  Fn2land,  she  has  sur-h  a 
power  of  disposition  unless  a  contrary  intention  ap- 
pears,^^  she  may  thus  bar  dower  without  any  express 
gift  of  the  power.^*' 

Provision  excluding  curtesy.    At  law,  the  right 


of  the  husband  to  curtesy  is  regarded,  like  dower,  as 
a  necessary  incident  to  an  estate  of  inheritance,  and 
consequently  not  subject  to  be  defeat?:!  by  any  pro- 
vision excluding  curtesy,  inserted  in  the  gift  oj  con- 
veyance of  the  land  to  the  wife.^^  The  s'\n)C  rule  slioukl, 
on  principle,  apparently,  apply  in  couit='  or'  equity, 
"as  there  appears  no  reason  why  a  psson  sliould  be 
able  to  exempt  equitable,  any  more  than  legal,  estates 
from  the  ordinary  incidents  of  property. "*-  It  has, 
however,  in  numerous  cases,  been  considered  that 
curtesy  may  be  excluded  by  express  provisions  to  that 

36.  Stimson's   Am.    St.   Law,    §  D.  C.  COO,  16  Id.  141;  Chapman  v. 
G4G0.      See    Silby    v.    Bullock,    10  Price,  83  Va.  392,  13  S.  E.  879 
Allen    (Mass.)    94.  41.     Fir      Anthony       Mildmay's 

37.  Middleton  v.  Steward,  47  Case,  6  Ccke,  41;  Mullany  v.  Mul- 
N.  J.  Eq.  293,  20  Atl.  846;  But  see  lany,  4  N.  J.  Eq.  16,  31  Am.  Dec. 
McBride's  Estate,  81  Pa.  3C3.  238;  Chapman  v.  Price,  83  Va.  392, 

38.  Pool  V.  Blakie,  53  111.  495;  11  S.  E.  879;  But  see  Bingham  v. 
Morgan  v.  Morgan.  4  Gill  &  J.  Weller,  113  Tenn.  70.  69  L.  K.  .-a. 
(xMd.)  395;  Hutchings  v.  Commer-  370,  106  A:n.  St.  Rep.  803,  81  S.  W. 
cial   Bank  of  Danville,  91  Va.  68,  843. 

20  S.  E.  950.  42.     Lowin,  Trusts,  829,  quoted 

39.  Ante  §  206  with    approval    in    1    Ames,    Cas. 

40.  Cooper  v.  IVIcDonald,  7  Ch.  Trusts,  383.  This  view  is  well 
Div.  288;  Zeu.st  v.  StalTan,  14  App.  presented  in  Mullany  v.  Mullany, 

4  N.  J.  Eq.  16,  31  Am.  Dec.  238. 
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effect  ni  the  instrument  creating  a  sole  and  separate 
nse  in  .'.n^or  of  the  wife ;*^  but  even  in  the  case  of 
property  so  limited,  curtesy  will,  in  theory  at  least,  be 
excluded  only  when  an  intent  to  that  effect  is  clearly 
expressed,^^  except,  in  one  state  at  least,  when  the 
husband  thus  settles  land  on  his  wife,  an  intention  to 
exclude  curtesy  being  presumed  in  such  case.^^  The 
decisions  are  not  entirely  consistent  as  regards  the 
sufficiency  of  language  to  express  an  intention  to  ex- 
clude curtesy,  and  occasionally,  perhaps,  the  courts 
have  not  closely  adhered  to  the  requirement  that  such 
intention   be   clearly   expressed.'*® 


43.  Connolly.  V.  Mahoney,  lOo 
Ala.  568,  15  So.  903;  Masoi  v. 
Dcas?,  30  Ga.  308;  Luntz  v. 
Greve,  102  Ind.  173,  26  N.  E.  128; 
Jamison  v.  Zausch,  227  Mo.  40(5, 
126    S.    W.    1023;    Rank    v.    Rank, 

120  ?a.  191,  13  Atl.  827;  Carter 
V.  Dale,  3  Lea  (Tenn.)  710,  31 
Am.  Rep.  660;  Morgan  v.  Morgan, 
5  Madd.  408.  And  see  case.5  cited 
in   next  following   notos. 

44.  Neelly  v.  Lancastei,  47 
Ark.  1  75,  58  Am  Rep.  752,  1  S. 
W.  66;  Meacham  v.  Bunting,  156 
111.  586,  28  L.  R.  A.  618.  47  Am. 
St.  Rep.  239,  41  N.  E.  175;  Mi- 
Breen  v.  McBreen,  154  Mo.  323, 
77  Am.  St.  Rep.  758,  55  S.  W. 
463;  Gushing  v.  Blake,  30  N.  J. 
Eq.  689;  Ege  v.  Medlar,  82  Pa. 
St.  100;  Carter  v.  Dale,  3  Lea 
(Tenn.)  710,  31  Am.  Rep.  66C; 
Depue  V.  Miller,  65  W.  Va.  120, 
64  S.  E.  740. 

45.  Such  is  the  rule  in  Vir- 
ginia. Jones  V.  Jones,  96  Va. 
749,  32  S.  E.  463;  Ratliff  v.  Rat- 
liff,    102    Va.    887,    47    S.    E.    1007. 

In  Tennessee  a  contrary  view 
was  asserted  in  Frazier  v.  High- 


tower,  12  Heisk.  (Tenn.)  94.  In 
Bingham  v.  Welle",  113  Tenn.  70, 
69  L.  R.  A.  370,  106  Am.  St.  Hep. 
803,  81  S.  W.  843,  however,  that 
the  legal  tfetate  was  acquired  by 
the  wife  from  the  husbana  was 
regarded  as  showijg  an  inten- 
tion to  exclude  dower,  whicli  was 

given  legal  effect,  contrary  to 
the  common  law  rule  tlict  in  the 
case  Oi  a  lesal  ■^■^  18*^0  curt" 
oarinnt  be  oyduded  by  a  pro- 
vision in  the  instrument  of  its 
creation. 

The  Virginia  rule  was  re- 
pudiated in  Depue  v.  Miller,  65 
W.  Va.  120,  64  S.  E.  740,  and 
opposed  thereto  are  Ogden  v. 
Og^en,    60    Ark.    70,    46    Am.    St. 

Rep.  151,  28  S.  W.  796;  Meacham 
v.  Bunting,  156  IjI.  586,  28  L.  R. 
A.  618,  47  Am.  St.  Rep.  ?3S,  41 
N.  E.  475;  Tremmel  v.  Kieibolt, 
6  Mo.  App.  549,  75  Mo.  255;  Sol- 
tan  v.  Soltan,  93  Mo.  S07,  6  S.  W. 
95;  Gushing  v.  Blake,  29  N.  J. 
Eq.  399. 

46.  In  the  following  cases  the 
language  was  construed  as  shov^- 
ing      an      intemtion     to      exclude 
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Contract  by  husband.  Tho  Inisband  may  ex- 
clude himself  from  curtesy  by  a  contract  made  before 
inarriage,^^  or  by  one  made  after  marriage,  provided 
the  law  of  that  jurisdiction  allows  contracts  between 
husband  and  wife,  and  there  is  no  specific  prohi])ition 
of  a  contract  of  this   ])articular  character.'*^ 

Joint  conveyance.    By  joining  with  his  wife  in 

a  conveyance  or  mortgage  of  the  land,  the  husband 
thereby  releases  his  curtesy,  at  least  as  against  the 
grantee  or  mortgagee,*''  and  his  joinder  in  her  will  may 
by  statute  have  the  same  effect."*^  In  the  case  of 
his  joinder  in  a  conveyance  by  her  which  is  invalid  as 
against  the  wife,  it  will  be  effective  as  against  the 
husband, ^^ 


curtesy.  Monroe  v.  Van  Meter, 
100  in.  347;  Poole  v.  Blakie,  53 
111.  495;  Rautenbuseh  v.  Don- 
aldson, 13  Ky.  L.  Rep.  752,  18 
S.  W.  336;  Wood  v.  Reamer,  118 
Ky.  841,  82  S.  W.  572;  M:Cul- 
loch  V.  Valentine,  24  Neb.  215, 
38  N.  -W.  854;  McBreen  v.  Mc 
Breen,  154  Mo.  323,  77  Am.  St. 
Rep.  758,  55  S.  W.  463;  Stokes 
V.  McKibbin,  13  Pa.  267;  Rigler 
V.  Cloud,  14  Pa.  361;  Wituers  v. 
Jenkins,  14  ?.  C.  597;  Haight  v. 
Hall,  74  Wis.  152,  17  Am.  St.  Rep. 
122,  42  N.  W.  109. 

47.  Rochon  v.  Lecatt,  2 
Stew.  (Ala.)  429;  White  v. 
White,  20  Misc.  (N.  Y.)  481,  46 
N.  Y.  Supp.  658;  Hooks  v.  Lee, 
42  N.  C.  83;  Teague  v.  Downs,  69 
N.  ,C.  280;  Charles  v.  Charles,  8 
Gratt.  (Va  )  486,  56  Am.  Dec.  155. 

48.  Luttrell  v.  Boggs,  168  111 
361,  48  N.  E.  171;  McB^-een  v. 
McBreen,  j.54  Mo.  323,  77  Am.  St. 
Rep.  758,  55  S.  W.  46L^.  For 
such  a  specific  prohibition,  see 
Jenkins    v.    Hall,    26    Ore.    79,    37 


Pac.  62;  McCrary  v.  Biggers,  46 
Ore.  465,  114  Am.  St.  Rep.  882, 
81  Pac.  356. 

49.  Ketterer  v.  Ne'son,  146 
Ky.  7,  141  S.  W.  409;  Hayden  v. 
Peirce,  165  Mass.  359,  43  N.  E. 
119;  Haines  v.  Ellis,  24  Pa  St. 
253;  Jackson  v.  Hodges,  2  Tenn. 
Ch  276;  Campbell  v.  McBee,  92 
Va.  68,  22  S.  E.  807. 

50.  McBride  s  Estate,  81  Pa. 
St.  305;  Silsby  v.  Bullock  10 
Allen  (.Mass.)  94.  Compare 
O'Harra  v.  Stooe,  48  Ind.  417; 
Middleton  v.  Steward,  47  N.  J. 
Eq.  293,  20  Atl.  846;  as  to  the 
construction  of  particular  stat- 
utes. 

51.  Boykin  v.  Rain,  28  Ala. 
332,  65  Am.  Dec.  349;  Harrod  v. 
Myers,  21  Ark.  592,  76  Am.  Dec. 
409;  Mettle.-  v.  Miller,  129  111. 
630,  22  N.  E.  529;  Meramon's 
Heirs  v.  Caldwell's  Heirs,  8  B. 
Mon.  (Ky.)  32;  Melius  v.  Snow- 
man. 21  Me.  201;  Melvin,  v.  Pro- 
prietors of  Locks  &  Canals  on 
Merrimack       River,       16       Pick. 
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Testamentary  provision  in  husband's  favor.    As 


a  provision  in  favor  of  the  wife  in  tlie  liusliand's  will, 
if  intended  to  be  in  lieu  of  dower,  puts  the  widow  to 
her  election  as  between  such  provision  and  dower,^^ 
so  a  provision  in  favor  of  the  husband  in  the  wife's 
will,  in  so  far  as  she  may  have  testamentary  power,  if 
intended  to  be  in  lieu  of  curtesy,  might  be  regarded  as 
putting  him  to  his  election.^^^  In  one  state,  however, 
it  has  been  held  that,  in  view  of  the  fact  that  a  statu- 
tory provision  naming  the  methods  by  which  curtesy 
may  be  barred  omitted  any  reference  to  devise,  the 
husband's  right  to  curtesy  was  not  affected  by  bis 
acceptance  of  the  devise. ^^  In  some  states  there  are 
statutory  provisions  for  an  election  by  the  husband 
under  such  circumstances.^^ 

Divorce.    A  divorce  a  vinculo  will  deprive  the 


husband  of  curtesy,^^  unless  a  statute  intervene,  as 
when  it  is  required  that  the  divorce  be  for  the  fault  of 
the  husband,  in  order  to  have  that  effect. '^'^  A  pur- 
chaser of  the  land  from  the  husband  before  a  divorce 
for  a  cause  arising  after  marriage  will  not,  it  has  been 
held,  be  affected  by  the  divorce.^^     A  divorce  a  mensa 

(Mass.)     137;     Den    d.    Fagan    v.  154  Mass.  200,  28  N.  E.  152   (stat- 

Walker,  27  N.  C.  634.  ute) ;    Doyle   v.   Rolwing,   165   Mo. 

52.  Ante  §   ?25.  231,   55  L.  R.  A.   332,  88  Am    St. 
52a.     See    Voss    v.    Stortz,    177  Rep.   416,  65  S-  W.   315;    Burgess 

Ky.    541,    197    S.   W.    964;    Mosley  v.    Muldoon,    18    R.    I.    607,    24    L. 

V.  Bogy,   272   Mo.   319,   198   S.    W.  R.  A.  798,  29   Atl.  298;    Cralle   v. 

847.  Cralle,   79    Va.    182;    Campbei'    v. 

53.  Cunningham  v.  Cunning-  Switzei*,  74  W.  Vd.  C09,  82  S.  E. 
ham,  30  W.  Va.  600,  5  S.  B.  139.  319. 

54.  1  Stimson's  Am.  St.  Law  56.  Meacham  v.  Bunting,  156 
§S  3303-3305.  111.   586,   28  L.   R.  A.   ol8,   47   Am. 

55.  Barrett  v.  Failing,  111  U.  St.  Rep.  239,  41  N.  E.  175;  Wait 
S.  523,  28  L.  Ed.  505;  Boykin  v.  v.  Wait,  4  N.  Y.  95.  See  Schuster 
Rain,  28  Ala.  332,  65  Am.  Dec.  v.  Schuster,  93  Mo.  438.  6  i.  W. 
349;     Wheeler    v.    Hotchkiss,    10  259. 

Conn.  225;   Hays  v.  Sanderson,  7  57.     Gillespie     v.     Worford,     2 

Bush  (Ky.)  489;   Moran  v.  Sc  ues,       Cold.   (Tenu.)   632. 
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et  thoro  will  not  affect  the  husband's  rights. '^^ 

Adultery  and  desertion.    Adultery  by  the  hus- 


band will  not  deprive  him  of  curtesy,  in  the  absence  of 
a   statutory  provision   to  that   effect.^® 

In  a  few  states,  the  desertion  of  the  wife  by  the 
husband  may,  under  some  circumstances,  deprive  him 
of   curtesy.^" 

Adverse   possession.    The   husband,    having   a 


right  to  sue  for  the  land,  may  be  barred  of  his  right 
of  curtesy  by  his  failure  to  do  so  for  the  statutory 
period  of  limitations,  if  the  property  is  in  the  adverse 
possession   of   a   third   person.*^^ 

Subjection  to  wife's  debts.     Since,  at  common 


law,  a  married  woman  could  not  create  debts  by  con- 
tract during  coverture,  the  question  whether  debts  so 
contracted  by  her  took  priority  over  the  husband's 
right  of  curtesy  could  not  well  arise.  At  the  present 
day,  since  her  disability  to  contract  is  to  a  considerable 
degree  removed,  the  question  may  arise.  Applying 
the  analogy  of  dower,^^  the  husband's  right  of  curtesy 
would  take  precedence  of  the  wife's  debts,  in  the  ab- 
sence of  a  statute  to  a  contrary  etfect.*^^  But  in  two 
states  at  least  a  statute  authorizing  a  sale  of  decedent's 

58.  Rochon  v.  Lecatt,  2  Stew.  garner,  53  N.  C.  297;  Guion  v. 
(Ala.)  129;  Clark  v.  Clark,  6  Anderson,  8  Humph.  (Tenn.)  298; 
Watts  &  S.    (Pa.)    85.  Crow   v.    Kightlinger,    25    Pa.    St. 

59.  4  Kent,  Comm.  34;  Sidney  343.  See  Jenkins  v.  Dewey,  49 
V.  Sidney,  3  P.  Wms.  276;  Wells  Kan.  49,  30  Pac.  114.  Compare 
V.  Thompson,  13  Ala.  793,  48  Am.  Hurleman  v.  Hazlett,  55  Iowa, 
Dec.  76.  256,  7  N.  W.  600. 

60.  1   Stimson's   Am.   St.   Law,  62.     Ante  §  222. 

§    3307.      See    Stock    v.    Mitchell,  63.     HamptOL  v.  Cook,  64   Ark. 

252   111.   530,   96  N.   E.   1076;    Wei-  353,  62  Am.  St.  Rep.  194,  42  S.  W. 

ler  V.  Weller.  213  Pa.  265,  62  Atl.  535;    Myers    v.    Hansbrough,    202 

859;    Shumate  v.  Shumate,  78  W.  Mo.  495,  100  S.  W.  1137;   Browne 

Va.  576,  90  S.  E.   824.  v.   Bockover,  84   Va.   424,   4   S.    E. 

61.  Shortall  v.  Hinckley,  31  745;  Gilkison  v.  Gore,  79  W.  Va. 
111.  219;    Doe  d.  Childers  v.  Bum-  549,  91  S.   E.  395. 
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land  for  the  purpose  of  paying  debts  has  been  regarded 
as  authorizing  a  sale  for  that  purpose  free  of  curtesy,''^ 
and  occasionally  the  statutory  estate  which  the  wife 
takes,  though  denominated  curtesy,  has  been  regarded 
as  liable  to  the  wife's  debts  as  in  effect  passing  by 
descent."'*''  Under  a  statute  restricting  curtesy  to 
land  of  which  the  wife  died  seised,  it  was  held  that 
curtesy  was  divested  by  a  sale  under  execution  before 
the  wife's  death,  but  that  in  the  absence  of  such  sale, 
and  after  the  wife's  death,  the  husband's  right  was 
entitled  to  priority  over  the  wife's  debts.^^ 

§  244.  -  Curtesy  initiate.  As  previously  stated,^^ 
the  husband  has,  at  common  law,  by  right  of  marriage, 
an  estate  of  freehold  in  his  wife's  land,  to  endure  till 
Ins  or  her  death,  and  he  is  said  to  be  seised  jointly 
with  her.  Such  is  the  case  until  issue  are  born  to  the 
marriage  who  might  possibly  inherit  the  land.  After 
the  birth  of  such  issue,  the  husband  has  an  estate, 
known  as  the  estate  by  the  curtesy  initiate,  which  will 
endure  until  his  death,  and  which,  in  case  he  survives 
his  wife,  becomes  an  estate  by  the  curtesy  consummate, 
so  called.''^ 

64.  Schmidt    v.    Raymond,    148  66.     Ante  §  205. 

Wis.    271,    134    N.    W.    362;     Ben-  67.     Co.    Litt.    30a;     2    Blackst. 

nett  V.   Clamp,   54  Vt.   36;      In  re  Comm.    128;    4   Kent,   Comm.    29; 

Bidwood's   Estate,   86   Vt.    295,   85  .Jones    v.    Davies     7    Hurl.    &    N 

Atl.  6.  507;     Stewart    v.    Ross,    50    Miss. 

64a,.   Milkr  v.  Hanna,   89   Neb.  776;  Foster  v.  Marshall,  22  N.  H. 

224,  A.  &  E.  Ann.  Cas.  1912C.  573.  491;    Lancaster    County    Bank    v. 

131   N.  W.   226;    Johnson   v.   Min-  Stauffer,   IC   Fa.   St.   398. 

nesota   Loan   &   T.   Co.,   75   Minn.  As  to  the  mode  of  valuation  of 

4,  74  Am.  St.  Rep.  43<J,  77   N.  W.  tenancy  by  curtesy  initiate  when 

421.    In    Arr6wsmith     v.    ArroA'-  the  land   is   sold  free  of  curtesy, 

smith,  8  Hun   (N.  Y.)   606,  it  was  by  consent  or  decree,  or  by  stat- 

held  that,  since  the  Married  Worn-  utory    authority,    see    Hoffman    v. 

an's  Property: Act,  the  husband'.?  Rice,    38    Md.    284-;    Houghtcn    v. 

curtesy  is  postponed  to  payment  Hapgood,    13    Pick,    (Mass.)    154; 

of.th^  wife's  debt:^.  Cronkright  v.   Ha\ilenbeck,   25   N 

65.  Ste.vart'  V.   Ross,    50    Miss.  J.  Eq.  513;   Benedict  v.  Seymour,' 
776.  11  How.  Prac.   (N.  Y.)   176. 
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The  estate  l)v  Hie  curtesy  initiate  is  a  freehold 
estate"'*  Avhioh  the  hiishaiul  has  power  to  convey,- 
and  which  is  suhject  to  his  debts  and  to  sale  nnder 
execution  against  him  -  It  thus  ditters  fundaH.entally 
from  dower  inchoate,  which  is  a  mere  possibility  ol 
an  estate  in  the  future  J  ^  And  consequently  while 
dower  inchoate  may  be  diminished  or  extinguished  b> 
legislative  act,^^  the  legiskture  has  no  such  power  as 
to  curtesv  initiate.'^  .   . 

There  has  been   some   difference   of  opinion   as   to 
the  character  of  the  wife's  rights  during  the  period  ot 


68.  Co.  Litt.  30a;  Stewart  v. 
Ross,  50  Miss.  776;  Melvin  v.  Pro- 
prietors  of  Locks  &  Canals  on 
Morrimack  River,  16  Pick. 
(Mass.)  137;  Lancaster  County 
Bank  v.  Stauffer,  10  Pa.  St.  398; 
Breeding  v.  Davis,  77  Va.  639,  46 
Am.  Rep.  740. 

69.  Co.  Litt.  30a;  Boykin  v. 
Rain,  28  Ala.  332.  65  Am.  Dec 
349;  Shortall  v.  Hinckley,  31  111. 
219;  Jackson  v.  Jackson,  144  111. 
274,  36  Am.  St.  Rep.  427;  Stew- 
art v.  Ross  50  Miss.  776;  Flag? 
V.  Bean,  25  N.  H.  49;  Long  v. 
Graober,  64  N.  C.  31;  Kolten- 
brock  V.  Cracroft,  36  Ohio  St.  584 ; 
Briggs  V.  Titus,  13  R.  I.  136. 

Occasionally  the  statute  pro- 
hibits the  husband  from  dispos- 
ing of  his  interest  during  cover- 
ture by  his  sole  deed.  ^Marshall 
V.  Anderson,  78  Mo.  85;  Jones  v. 
Carter,  73  N  C.  148;  Roberts  v. 
Sliffe;  41  Ohio  St.  225. 

70.  Lang  v.  Hitchcock,  99  III. 
550;  Roberts  v.  Whiting,  16  Mass. 
186;  Day  v.  Cochran,  24  Miss. 
261.  275;  Robie  v.  ChapmaL,  59 
N.  H.  41;  Van  Duzer  v.  Van  Duz- 
er,  6  Paige  (N.  Y.)  366,  31  Am. 
Dec.  257;  Canby's  Lessee  v.  Por- 


ter, 12  Ohio  79;  Lancaster  Coun- 
ty Bank  v.  Stauffer,  10  Pa.  St. 
398;    Mattocks   v.    Stearns,   9    Vt. 

326. 

In  some  states  the  liability  of 
curtesy  initiate  to  sale  on  ex- 
ecution for  the  husband's  debts 
has  been  extinguished  by  stat- 
ute, without  affecting  its  exis- 
tence for  other  purposes.  An- 
derson V.  Tydings,  8  Md.  427,  63 
Am.  Dec.  708;  Curry  v.  Bott,  53 
Pa.  400;  Young  v.  Lea.  3  Sneed 
(Tenn.)  249.  And  such  effect 
has  been  given  to  a  statute  ex- 
empting the  wife's  property 
from  liability  for  the  husband's 
debts.  Hitz  v.  National  Metro- 
politan Lank,  111  U.  S.  722,  28 
L  Ed.  577;  Greenwich  Nat.  Bank 
V.  Hall.  11  R.  L  124;  Briggs  v. 
Titus.   13   R.   I.   136. 

71.  Ante  §  230. 

72.  Ante  §  230,  note  30. 

73.  Zeust  v  Staffan.  16  App.  D. 
C.  141;  Jackson  v.  Jackson,  144 
111.  271,  36  Am.  St.  Rep.  427; 
Clay  V.  Mayr,  144  Mo.  376,  46  b. 
W.  157;  Wyatt  v.  Smith,  25  W.  Va 
81^;  See  Hitz  \.  National  Metro- 
politan Bai.k,  111  U.  S.  722,  21  L. 
Ed.   577. 
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curtesy  initiate,  especially  in  connection  with  questions 
of  adverse  possession  in  a  third  person  for  the  statu- 
tory period  as  against  her  and  her  heirs.  In  Massa- 
chusetts, and  perhaps  elsewhere,  it  has  been  considered 
that,  during  that  period,  the  wife  and  the  husband 
are  jointly  seised,  so  that  a  disseisin  by  other  persons 
will  operate  against  the  wife,  as  well  as  against  the 
husband.^^  But,  more  usually,  the  wife  has  been  con- 
sidered as  having,  during  the  curtesy  initiate,  no  seisin, 
but  merely  a  reversion  expectant  on  the  termination 
of  the  life  estate  by  curtesy  in  the  husband,"^  the  hus- 
band being  regarded  as  seised,  after  the  birth  of  issue, 
in  his  own  right  and  not  jointly  seised  with  the  wife, 


74.  Melvin  v.  Proprietors  of 
Locks  &  Canals  on  Merrimack 
River,  16  Pick,  (Mass.)  161;  Kitt- 
redge  v.  Proprietors  of  Locks  & 
Canals  on  Merrimack  River,  17 
Pick.  (Mass  )  246;  Guion  v.  An<ler- 
son,  8  Humph.  (Tenn)  29S,  825 
(semble). 

75.  Foster  v.  Marshall,  22  N. 
H.  491;  Shortall  v.  Hinckley,  31 
111.  219;  Dawson  v.  Edwards,  189 
111.  60;  Dyer  v.  Wittier,  89  Mo.  i'l, 
58  Am.  Rep.  85,  14  S.  W.  318; 
Stewart  v.  Ross,  50  Miss.  776.  And 
see  Jackson  v.  Johnson,  5  Cow 
(N.  Y.)  74,  15  Am.  Dec.  443;  Den 
d.  Fagan  v.  Walker,  27  N.  C.  634. 
The  opinion  in  Foster  v.  Marshall, 
supra,  appears  to  the  present 
writer  to  be  unanswerable.  As 
there  shown,  the  common-law 
writers  speak  of  the  estate  by 
curtesy  initiate  vesting  in  the 
husband,  on  the  birth  of  issue,  'in 
his  own  right,"  as  distinguished 
from  his  estate  in  the  wife's  free- 
hold property  of  inheritance  he- 
fore  the  birth  of  issue,  which  give 
the  husband  and  wife  seisin  joint- 


ly "in  right  of  the  wife."  See  Co. 
Litt.  30a,  67a,  124b,  351a.  See. 
also,  authorities  cited  ante,  this 
section,  note  67.  This  distinction 
seems  not  to  be  observed  in  Mel- 
vin V.  Proprietors  of  Locks  .'^', 
Canals  on  Merrimack  River,  16 
Pick.  (Mass.)  161,  and  Guion  v. 
Anderson,  8  Humph.  (Tenn.)  298, 
225,  which  discuss  the  character 
of  the  husband's  est?te,  without 
reference  to  the  effect  of  the  birth 
of  issue,  though  it  fippears  Irom 
the  statements  of  facts  that  there 
were  issue  born.  In  Kittredge  v. 
Proprietors  of  Locks  &  Canals  un 
Merrimack  River  17  Pick.  (Mass.) 
246,  it  is  merely  stated  that  it  had 
been  decided  in  Melvin  v.  Pro- 
prietors of  Locks  &  Canals  on 
Merrimack  River  that,  where 
there  is  tenancy  by  the  curtesy 
initiate,  a  disseisin  affects  the 
right  of  the  wife  as  well  as  that 
of  the  husband.  The  word  "cur- 
tesy" does  not,  however,  appear 
in  the  opinion  or  arguments  in  the 
earlier  case. 
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as  he  was  before  the  birth  of  issue.  XTnder  this  latter 
view  the  wife  has  no  riglit  of  action,  during  the  period 
of  curtesy  initiate,  to  recover  the  land  from  a  wrong- 
doer, and  consequently,  as  above  indicated,  the  statute 
of  limitations  does  not  run  against  her  in  favor  of  one 
in  adverse  possession  of  the  land.^"  On  the  other 
hand,  the  husband  has,  by  reason  of  his  curtesy  initiate, 
full  power  to  sue  alone  to  recover  possession  of  tlu^ 
land/^  or  damages  on  account  of  a  trespass  on  the 
land,'^  so  that  the  statute  of  limitations  will  run 
against  him. 

§  245.  Curtesy  consummate.  Upon  tlie  death  of  the 
wife,  the  husband  is  entitled  to  immediate  possession 
of  the  land,  without  the  necessity  of  any  assignment, 
such  as  is  necessary  in  the  case  of  dower,  owing  to 
the  fact  that  the  latter  estate  exists  in  one-third  only 
of  the  decedent's  property.^^ 

The  husband  thereafter  holds  the  projierty  with 
the  same  rights  and  liabilities  as  any  life  tenant.^" 
He  may  convey  or  incumber  it;^*  and  it  may  be  sub- 
jected to  execution  for  his  debts.^^     He  cannot  commit 

76.  Koltenbrock  v.  Craoralt,  36  403,  47  Atl.  265;  Matthews  v. 
Ohio  St.  584,  and  cases  cited  supra,       Copeland,   79    N.   C.    493. 

this  section,  note  74.  81.     Bozarth     v.     Largent,     128 

77.  Shortall  v.  Hinckley,  31  111.  95;  Anderson  v  Daugnerty. 
111.  219;  Talcott  v.  Dra-  169  Ky.  308,  183  S.  W.  545;  Dem- 
per,  61  111.  56;  Wilson  v.  Arent.z,  ing  v.  Miles,  35  Neb.  739,  37  Am. 
70  N.  C.  670;  Costello  v.  Grand  St  Rep.  464.  53  N.  W.  665;  Long 
Trunk  Ry.  Co.  (N.  H.)  47  Atl.  v  Graeber,  64  N.  C.  31;  See,  also 
265.  Adair  v.  Lott,  3  Hill   (N.  Y.)   182. 

78.  Clark  v.  Wetton,  1  Root  82.  Stanley  v.  Bonham,  52 
(Conn.)  299;  Williams  v.  Lanier,  Ark.  o54,  12  S.  W.  706;  Bozarth 
44  N.  C.  30.  V.  Largent,  128  111.  95;   Taylor  v. 

79.  2  Minor,  Inst.  157;  1  Smith,  54  Miss.  50;  Deming  v 
Cruise,   Dig.  tit.   5,  c.   2,   §    28.  Miles,    35    Neb.    739,    37    Am.    St. 

80.  Clancy,  Husb.  &  Wife  (2d  Rep.  464,  53  N.  W.  665;  Squire 
Am.  Ed.)  189;  1  Cruise,  Dig.  tit.  v.  .Mudgett,  61  N.  H.  149;  Mc- 
5.  c.  2,  §  26;  Hatton  v.  Weems,  Caskill  v.  McCormac,  99  N.  C. 
12  Gill  &  J.  (Md.)  83;  Costello  v.  548,  6  S.  E.  423;  Canby  v.  Porter, 
Grand   Trunk   Ry.    Co.,   70    N.    H.  12   Ohio   79;    Hyde   v.   Barney,   17 
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waste,^3  13^^  ig  entitled  to  emblements.^* 

§  246.  Statutes  altering  or  abolishing  curtesy.  In 
a  number  of  states,  curtesy  has  been  expressly  abolish- 
ed by  statute,^^  and  occasionally  the  husband  is  given, 
in  place  of  curtesy,  an  estate  similar  to  the  widow's 
dower  estate. ^^ 

The  statutes  giving  married  women  control  of  their 
property,  the  married  womens'  property  acts,  so  called, 
have  usually  been  construed  as  not  abolishing  the 
husband's  right  of  curtesy  upon  the  wife's  death," 
though  not  infrequently,  by  reason  of  a  provision 
giving  a  married  woman  the  right  to  dispose  of  her 
property  by  conveyance  or  by  will,  the  husband's  curtesy 
exists  only  in  such  property  as  is  not  so  disposed  of 
by  her.*^ 


Vt.  280,  44  Am.  Dec.  335;  Brown 
V.  Bockove.-,  84  Va.  424,  4  S.  E. 
745. 

83.  Walker's  Case..  3  Coke, 
23b;  McLeod  v.  Dial,  63  Ark.  10, 
37  S.  W.  306;  Armstrong  v.  Wil- 
son, 60  111.  226;  Kentucky  Stave 
Co.  V.  Page,  (Ky.  L.  Rep.)  125 
S.  W.  170;  Learnel  v  Ogden,  80 
Miss.  769,  32  So.  278;  Ware  v. 
Ware,  6  N.  J.  Eq.  117;  In  re  Steele 
19  N.  J.  Eq.  120;  Bates  v.  Shrae- 
der,  13  .Johns.  (N.  Y.)  260;  Mc- 
Cullough  V.  Irvine,  13  Pa.  438. 

84.  1  Roper,  Husb.  &  Wife  35. 
Post  §  263. 

85.  1  Stimson's  Am.  St.  Law, 
§  3300(G);  1  Sharswood  &  B. 
Lead.  Cas.  Real  Prop.  286. 

86.  1  Stimson's  Am.  St.  LaA'. 
§§  3202(D),  3301  (F);  1  Shars- 
wood &  B.  Lead.  Cas.  Real  Prop. 
286;  Jackson  v.  Jackson,  144  111. 
274,  36  Am.  St.  Rep.  427  ,33  N. 
E.  51;  Gaffney  v.  Peeler,  21  S. 
C.     55.      The    term    "dower"    as 


sometimes  by  statute  given  to  the 
husband  statutory  estate.  1  Stim- 
son's Am.  St.  Lav.%  §§  3202(D), 
3?01(F);  2  Dembitz,  Land  Titles, 
836. 

87.  Neely  v.  Lancaster,  47 
Ark.  175  58  Am.  Rep.  752,  i  S.  W. 
66;  Uhler  v.  Adams,  1  App.  D. 
C.  392;  Johnson  v.  Cummins,  16 
N.  J.  Eq.  97,  84  Am.  Dec.  142; 
McCaskill  v.  McCormac,  99  N.  C. 
548,  6  S.  E.  423;  Johnson  v.  Simp- 
son, 4C  Okla.  413,  139  Pac.  129; 
Brneding  v.  Davis,  77  Va.  629, 
4G  Am.  Rep.  740;  Alderson's 
Admr.  v.  Alderson,  46  W.  Va. 
242;  Kingsley  v  Smith,  14  Wis. 
360. 

88.  Neely  v.  Lancaster,  47  Ark. 
175,  58  Am.  Rep.  752,  1  S.  W.  66; 
Smith  V.  Smith,  21  Dist.  Col.  289; 

Stewart  v.  Ross,  50  Miss.  776; 
Porch  V.  Fries,  18  N.  J.  Eq.  204; 
Hatfield  v.  Sneden,  54  N.  Y.  280: 
Warren  v.  Wernet,  14  Wis.  360. 
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The  statutes  giving  a  married  woman  the  power  to 
dispose  of  her  property  by  conveyance  or  by  will,  or 
withdrawing  such  property  from  his  control  and  liability 
for  his  debts,  have  not  infrequently  been  regarded 
as  destroying  curtesy  initiate,  as  distinct  from  curtesy 
consummate, ^^  Occasionally  a  statute  of  such  a  char- 
acter has  been  said  not  to  destroy  the  curtesy  initiate 
but  merely  to  change  it  into  a  contingent  interest,  a 
mere  possibility.^'^  So  regarded,  it  bears  an  obvious 
resemblance  to  dower  inchoate,  in  that  it  matures  into 
an  estate  only  upon  the  death  of  the  consort  whose 
property   it  was.^^ 

IV.     Homestead  Rights. 

§  247.  General  character  of  the  rights.  The  right 
given  by  statute  in  many  states  to  enjoy  land  occupied 
as  a  residence  free  from  liability  for  debts,  known  as 
tihe  ''homestead"  exemption,  does  not  arise  from 
marriage,   since   an  unmarried   person,   if  the   head   of 

89.  Evans  v.  Lobdale,  6  Houst.  109  N.  C.  510,  14  S.  E  299;  Thomp- 
(Del.)  212,  22  Am.  St.  Rep.  358;  son  v.  Wiggins,  109  N.  C.  508,  14 
Moore  v.  Darby,  6  Del.  Ch.  193,  S.  E.  301;  Rouse  v.  Directors  of 
L.  R  A.  346,  18  Atl.  768,  13;  Porch  Poor,  169  Pa   116,  32  Atl.  541. 

V.    Fries,    18    N.    J.    Eq.    204   Har-  In  New  Jersey  it  is  .said  that. 

shizer    v.    Florence,    39    Ohio    St.  since  the   Married  Woman's  Act, 

516;  Breeding  v.  Davis,  77  Va.  639.  the    husband    has,    before    issue 

46    Am.    Rep.    740;    Alexander    v.  born,  a  contingent  remainder,  and 

Alexander,  85  Ga.  353,  1  L.  R.  A.  after  issue  born,  a  vested  remain- 

125,    7    S.    E.    335;     Guernsey    v.  der,    otherwise    spoken    of    as    an 

Lazear,   51  W.  Va.   328,   41   S.   E.  'inchoate  right  of  curtesy.  Hack- 

405.  ensack  Trust  Co.  v.  Tracy,  86  N. 

90.  Cole  V.  Van  Riper,  44  111.  J.  Eq.  301,  99  Atl.  846.  The  ad- 
58;  Hill  V.  Chambers,  30  Mich,  vantage  of  introducing  the  theory 
422;  Hill  v.  Nash,  73  Miss  849,  19  of  remainders  in  this  connectioi; 
So.  707;  Albany  County  Sav.  Bank  is  not  clearly  apparent. 

V.  McCarty,  149  N.  Y.  71,  43  N.  E.  91.     Such  a  mere  possibility  is 

427;  Teckenbrock  v.  McLaughlin,  subject  to  the  control  of  the  legis- 

246  Mo.  711,  152  S.  W.  38;  Guern-  iature.    as    is   dower   inchoate,    .u 

sey  V.  Lazear,  51  W.  Va.  328,  41  this    respect    differing    from    the 

S.  B.   405;    See  Walker  v.   Long,  curtesy    initiate    of    the    common 
R.  P.  54. 
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a  family,  is  likewise  entitled  to  the  exemption.  It 
consequently  does  not  call  for  consideration  in  a  portion 
of  this  work  dealing  with  -estates  and  interests  arising 
from  marriage,  and  it  will  be  considered  in  another 
place.^-  The  statutes  conferring  these  exemptions, 
however,  in  pursuance  of  the  policy  of  protecting  the 
family  residence,  usually  give  the  wife  of  the  owner  of 
the  residence  or  "homestead"  property  a  right  to  control 
his  disposition  of  it  during  their  joint  lives,  and  she 
is  almost  invariably  given,  in  case  she  survive  her  hus- 
band, an  interest  in  the  land  which,  though  sometimes 
regarded  as  a  mere  right  of  occupancy,  is  usually  in 
the  nature  of  an  estate  in  her  deceased  husband's  land, 
analogous  to  a  dower  estate.  In  some  states,  the  hus- 
band surviving  his  wife  is  given  a  like  interest  in  her 
land,  and  usually  the  children  of  the  marriage  have 
similar  rights  of  occupancy  during  their  minority. 
The  above  mentioned  rights  and  interests  of  the  hus- 
band and  wife  may  not  inappropriately  be  here  dis- 
cussed, and  those  of  the  minor  children  will  be  referred 
to  in  connection  therewith,  from  considerations  of 
convenience. 

The  statutes  upon  the  subject  of  homestead  differ 
greatly  in  the  various  states,  and  have  been  the  subject 
of  an  immense  amount  of  judicial  construction.  Here 
the  attempt  will  be  made  merely  to  state  the  general 
results,  as  defined  by  the  decisions,  of  this  legislation, 
so  far  as  it  concerns  the  rights  of  the  husband  or  wife 
of  the  owner  of  the  land. 

§  248.  The  wife's  rights  during  coverture.  In  most 
of  the  states  in  which  the  homestead  right  is  recognized, 
the  statute  provides  that  the  husband  shall  not  convey 
or  incumber  the  homestead  property  except  with  the 
joinder,  or,  sometimes,  the  consent,  of  his  wife.''^    The 

law.     McNeer  v.  McNeer,  142  111.         92.     Post    §    591. 

388,  19  L.  R.  A.  256,  32  N.  E.  681;  93.     Thompson,    Homesteads,    § 

Hill  V.  Chambers,  30  Mich.  422.  465;    Waples,    Homsteads,    c.    12; 
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statutory  requirements  as  to  the  mode  of  joinder  by 
the  wife  in  the  husband's  conveyance,  or  of  indication 
otherwise  of  her  consent,  must  usually  be  strictly 
complied  with.'-^^  Accordingly,  a  conveyance  by  the  hus- 
band, executed  by  the  wife,  but  purporting  merely  to 
release  her  dower  rights  in  the  property,  has  been 
held  to  be  insufficient,  under  a  statute  reciuiring  a 
joint  conveyance  or  their  joint  consent,"'^  as  has  a 
separate  conveyance  by  the  wife  to  the  grantee  of  the 
husband.*^ 

The  statute  frequently  provides  that  the  husband 
and  wife  shall  acknowledge  the  conveyance,  a  private 
examination  of  the  wife  being  sometimes  required. 
Such  a  provision,  as  in  the  case  of  the  release  of  dower, 
is  usually  regarded  as  mandatory,  and  a  noncompliance 
therewith  will  render  the  conveyance  void,  at  least  so 
far  as  the  land  conveyed  does  not  exceed  the  value  of 
the  statutory  homestead  right.^^  Occasionally  the  view 
has  been  taken  that,  although  the  statute  requires  the 
joinder  of  the  wife  in  a  conveyance  of  the  homestead, 

15  Am.  &  Eng.  Enc.  Law,  665  et  Woodbury,    76    N.    H.    23,    78    Atl. 

seq.  1073. 

94.  Watts  V.  Gordon,  65  Ala.  96.  Poole  v.  Gorrard,  6  Cal.  71, 
546;  Myrick  v.  Bill,  5  Dak.  167;  65  Am.  Dec.  481;  Howell  v.  Mc- 
Knox  V.  Brady,  74  111.  476;  Howeil  Crie,  36  Kan.  636,  59  Am.  Rep.  584; 
V.  McCrie,  36  Kan.  644,  59  Am.  Duncan  v.  Moore,  67  Miss.  13G, 
Rep.  584;  Showers  v.  Robinson,  Dickinson  v.  McLane,  57  N.  H.  31; 
43  Mich.  502,  5  N.  W.  988;  Dickin-  Christian  v.  Clark,  10  Lea  (Tenn  ) 
son  V.  McLane,  57  N.  H.  31.  630. 

95.  Burrows  v.  Pickens,  129  97.  Smith  v.  Pearce,  S5  Ala. 
Ala.  648,  20  So.  694;  Pipkin  v.  264,  7  Am.  St.  Rep.  44;  Shad  v. 
Williams,  57  Ark.  242,  38  Am.  St.  Smith,  Fla  76  So.  897;  Vanzant 
Rep.  241,  21  S.  W.  433;  Kitchei!  v.  Vanzant,  23  111.  536;  .American 
V.  Burgwin,  21  111.  40;  Sharp  v.  Sav.  &  Loan  Ass'n  v.  Burghardt,  19 
Bailey,  14  Iowa  387,  81  Am.  Dec.  Mont.   323,  61   Am.   St.   Rep.   507; 

489;    Herbert  v.  Kenton   Building  Horbach  v.  Tyrrell,  48  Neb.  514; 

&  Sav.  Ass'n  11  Bush   (Ky.)   296;  Lambert  v.  Kinney,  74  N.  C.  348; 

Connor    v.     McMurray,     2     Allen  Cross  v.  Everts,  28  Tex.  523. 
(Mass.)    202;    Compare   Perley   v. 
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a  conveyance  by  the  husl:and  alone  to  the  wife,  or  for 
her  benefit,  is  valid.'-''^'' 

In  some  states  it  is  con^^'.Jered  that,  though  the 
wife  fails  properly  to  join  in  or  assent  to  her  husband's 
conveyance  or  incumbrance,  the  instrument  becomes 
effective  if  the  property  thereafter  loses  its  homestead 
character,**^  while  sometimes  a  contrary  view  is  taken.^'-* 
The  conveyance  has  usually  been  regarded  as  effective 
to  the  extent  to  which  the  property  conveyed  exceeds 
in  value  or  extent  the  statutory  limitation  upon  the 
right  of  exemption.^ 


97a.  Turner  v.  Bernheimer,  TS 
Ala.  241,  36  Air  St.  Rep.  207,  xO 
So.  750;  Polk  v.  Stephens,  l'*Q 
Ark.  159,  189  S.  W.  837;  Burkett 
V.  Burkett,  78  Cal.  310,  3  L.  R.  A 
781,  12  Am.  St.  Rep.  58,  20  Pac 
715;  Reedy  v.  Finney,  118  Icwa, 
276,  91  N.  W.  1069;  Weaver  v. 
Michello,  193  Mich.  572,  160  N.  W. 
612;  Furrow  v.  Athey,  21  Neb.  G71, 
59  Am.  Rep.  867,  33  N.  XL  208; 
Hall  V.  Powell,  8  Okla  276,  57  Pac. 
168.  Contra,  Byrd  v.  Byrd, 
— Fla.— 74  So.  313;  Kitterlin  v. 
IV'ilwaukee  Mechanics'  Mut.  I.is. 
Co.,  134  in.  647,  10  L.  R.  A.  220, 
25  N.  E.  772;  Shields  v.  Bush,  189 
111.  534,  82  Am.  St.  Rep.  474,  59 
N.  E.  962;  Ellin^'wood  v.  Elling- 
wood,  91  Vl.  134,  99  Atl.  781. 

98.  Miners'  Sav.  Bank  v.  Sandy, 
71  Fed.  840;  Huntress  v.  Ander- 
son, 110  Ga.  427,  78  Am.  St.  Rep. 
105,  35  S.  E.  671;  McDoni  Id  r. 
Crandall,  43  IH.  231,  92  Am.  Dec. 
112;  Smith  v.  Provin,  4  Allen 
(Mass.)  516;  Crook  v.  Lunsford,  2 
Lea   (Tenn.)   23?.  ' 

99.  Alford  V.  Lehman  '?'6  Ala. 
526;   Pipkin  v.  Williams,  57   Ark. 


242,  38  Am.  St.  Rep  241,  21  S.  W. 
433;  Gleason  v.  Spray,  81  Cal. 
217,  15  Am.  St.  Rep.  47,  22  Pac. 
o51;  Gray  v.  Schofield,  175  III  36, 
51  N.  E.  684;  Bruner  v.  Bateman. 
G6  Iowa,  488,  24  N.  W.  9;  Amphlett 
V.  Hibbard,  29  Mich.  298;  Cum- 
mint^s  V.  Busby.  62  Miss.  195; 
Stallings  v.  Hullum,  89  Tex.  431: 
Martin  v  Harrington,  73  Vt.  193. 
84  Am.  St.  Rep.  704,  50  Atl.  1074, 

1.  Snedecor  v.  Freeman.  71  Ala. 
140;  Sargent  v.  Wilson,  5  Cal.  504: 
McDonald  v.  Crandall,  43  111.  231, 
92  Am.  Dec.  112;  Wallace  v.  Har- 
ris, 32  Mich.  380;  Howell  v.  Bush, 
54  Miss.  437;  McCreery  v.  Schaffer, 
26  Neb.  173,  41  N.  W  996;  Atkin- 
son V.  Atkinsoxi,  37  N.  H.  434; 
.loyner  v.  Sprigg,  132  N.  C.  580, 
44  S  E  122;  Hildebrand  v.  Taylor, 
6  Lea,  (Tenn.)  659;  Whetstone  v. 
Coffay,  48  Tex.  269.  In  Massachu- 
setts, a  contrary  view  was  at  one 
time  adopted  (Richards  v.  Chace, 
2  Gray  [Mass;]  383),  but  this  was 
subsequently  changed  by  statute 
(Smith  V.  Provin,  4  Allen  [Mass.] 
516).  See  Pub.  St.  Mass.  v.  123,  §' 
7. 
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The  statutory  rcquircim'iit  of  tlu'  joiiulor  of  tlio 
wife  applies  as  well  to  a  mortgage  as  to  as  absolute 
conveyance  of  the  homestead. '"  But  it  does  not  apply 
in  the  case  of  a  mortgage  given  by  the  husband  to 
secure  the  purchase  money. ''^ 

Occasionally  a  purchaser  for  value  without  notice, 
actual  or  constructive,  of  the  homestead  character  of 
the  property  has  been  held  to  take  free  from  any  ad- 
verse claim  based  upon  such  character,'^  and  tliere  are 
to  be  found  occasional  intimations  of  such  a'  view, 
apart  from  actual  decision.^ 

In  California,  and  one  or  two  states  which 
adopted  its  statutory  provisions,  the  legislature,  in  view, 
apparently,  of  the  fact  that  the  survivor  of  the  marriage 
is  given  the  homestead  property,  provided  in  terms  that 
homestead  property  should  be  regarded  as  held  by  the 


la.  Thompson  v.  New  Eng- 
land Mortgage  Security  Co„  110 
Ala.  400,  55  Am.  St.  Rep.  29.  18 
So.  315;  Hart  v.  Church,  126  Cal. 
471,  77  Am.  St.  Rep.  195,  58  Pac. 
910;  Way  v.  Scott,  118  Iowa,  197. 
91  N.  W.  1034;  Jenkins  v.  Sim- 
mons, 37  Kan.  496,  15  Pac.  522; 
Tcng  V.  Eifort,  80  Ky.  152;  Girzi 
V.  Carey,  53  Mich.  447,  19  N.  W. 
139;  Alt  V.  Banholzer,  39  Minn. 
511,  12  Am.  St.  Rep  681,  40  N.  W. 
830;  Hubbard  v.  Sage  Land,  etc., 
Co.,  81  Miss.  616,  33  So.  il3; 
Amer.  Sav.,  etc.,  Ass'n  v.  Burg- 
hardt,  19  Mont.  323,  61  Am  St. 
Rep.  507,  48  Pac.  3&1;  McCreery 
V.  Schaffer,  26  Nt-b.  173,  41  N.  W. 
996;  Sampson  v.  Williarjson,  6 
Tex.  102,  55  Am.  Dec.  762;  Ander- 
Bon  V.  Stadlmann,  17  Wash.  433, 
49  Pac.  107;  Moran  v.  Clark,  30  W. 
Va.  358,  8  Am.  St.  Rep.  66,  4  S. 
E.  303;  Dunn  v.  Buckley,  56  Wis. 
190,  14  N.  W.  67. 

lb.    Farnsworth  v.   Hoover,   66 


Ark.  367,  50  S.  W.  865;  Van 
Sandt  V.  Alvis,  109  Cal.  165.  50 
Am.  St.  Rep.  25,  41  Pac.  1014; 
Christy  v.  Dyer,  14  Iowa,  438,  81 
Am.  Dec.  493;  Sheldon  v.  Pruess- 
ner,  52  Kan.  579,  22  D.  R.  A. 
709,  35  Pac  201;  Amphlett  t.  Hib- 
bard,  29  Mich.  298;  Billingsley  v. 
Niblett,  5C  Miss.  537;  Roby  v. 
Bismarck  Nat.  Bank,  4  N.  Dak. 
156,  50  Am.  St.  Rep.  633,  59  N. 
W.  719;  Roy  V.  Clarke,  75  Ttx. 
28,    12    S.    W.    845. 

Ic.  Willinghara  v.  Blade,  112 
Ga.  418,  37  S.  E.  737;  Lunt  v. 
Neeley,  67  Iowa,  97,  24  N.  W.  739; 
Hurt  V.  Cooper,  63  Tex.  362; 
Coker  v.  Roberts^  71  Tex.  597, 
9  S.  W.  665. 

2.  Taylor  v.  Hargous,  4  Cal. 
268,  60  Am.  Dec.  606;  Lynn  v. 
Sentcl,  183  111.  382,  75  Am.  St. 
Rep.  110,  55  N.  E.  838;  Crcpper 
V.  Goodrich,  89  Kan.  589,  132  Pac. 
163;  Bauman  v.  Frans*,  37  Neb. 
807,  56  N.  W.  395. 
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consorts  in  joint  tenancy.^  Apart  from  such  a  statutory 
declaration,  the  wife  cannot  properly  be  said  to  have 
any  estate  in  the  homestead  property  of  her  husband 
during  his  life,  and  the  application  of  the  term  "estate" 
to  her  statutory  right  to  prevent  any  alienation  by  him, 
or  to  her  contingent  right  to  succeed,  on  his  death,  to 
the  homestead  privilege,  is  to  be  avoided."*  That  the 
joinder  of  the  wife  is  necessary,  in  the  case  of  a  con- 
veyance of  the  husband's  homestead,  or  that  she  has  a 
right  to  succeed,  on  his  death,  to  the  homestead  privi- 
lege, does  not  in  any  sense  make  her  the  owner  of  an 
estate  in  the  land  during  the  husband's  life. 

§  249.  Rights  of  surviving  consort.  As  indicated 
in  the  preceding  section,  the  homestead  privilege  gener- 
ally continues  in  favor  of  the  widow  of  the  owner  of 
the   homestead   property,^   and   in   some   states,    if   the 


3.  Barber  v.  Babel,  36  Cal.  11 ; 
Smith  V.  Sbrievts,  13  Nev.  303. 
See  Freeman,  Cotenancy,  §  49. 
where  it  is  suggested  that  it 
would  have  been  appropriate  to 
call  the  joint  interest,  if  any,  a 
tenancy  by  entireties,  rather 
than  a  joint  tenancy,  since 
neither  party  can  affect  its  char- 
act^r  by  severance  or  suit  for 
partition,  as  may  be  done  in  the 
case  of  a  joint  tenancy. 

4.  "The  right  or  privilege  [of 
homestead]  has  no  single  feature 
resembling  a  joint  tenancy.  The 
estate  rests  where  it  existed  be- 
fore tiie  premises  were  appro- 
priated as  a  homestead.  The  ap- 
propriation of  them  confers  a 
right  upon  the  wife  to  insist  that 
their  character  as  a  homestead 
shall  continue  until  she  consents 
to  the  alienation,  6r  another 
homestead  is  provided,  or  they 
are    otherwise    abandoned.      The 


wife,  if  surviving  her  husband, 
takes  the  homestead,  not  by  vir- 
tue of  any  right  of  survivorship 
arising  from  the  alleged  joint 
tenancy,  but  as  property  set 
apart  by  law  from  her  husband's 
estate  for  her  benefit  and  that 
of  his  children,  if  there  be  any." 
Field,  C.  J.,  in  Gee  v.  Moore,  14 
Cal.  472.  See,  also,  as  denying 
the  existence  of  any  estate  in  the 
wife  in  the  homestead  property 
during  the  husband's  life,  Wither- 
ington  V.  Mason,  86  Ala.  345,  11 
Am.  St.  Rep.  41,  5  So.  679;  Burns 
V.  Keas,  21  Iowa,  257;  Jenness  v. 
Cutler,  12  Kan.  515;  Pounds  v. 
Clarke,  70  Miss.  263,  1  N.  W.  362, 
Tidd  V.  Quinn,  52  N.  H.  341; 
Creath  v.  Creath,  86  Tenn.  659; 
Godfrey  v.  Thornton,  46  Wis.  677, 

14  So.   22. 

5.     Thompson,    Homesteads,    c. 
11;    Waples,    Homesteads,    c.    19; 

15  Am.  &  Eng   Enc.  Law  (2d  Ed.) 
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property  belonged  to  the  wife,  it  continues  in  favor  of 
the  surviving;  liiisliand/'  Moreover,  in  some  states  there 
is  a  provision  that  the  widow  shall  be  given  a  homestead 
out  of  her  husl)and\s  i)roperty,  even  thon.gh  the  husband 
himself  had  no  "homestead,"  in  the  technical  meaninc^ 
of  the  word,  this  being  frequently  termed  '*pro])ate" 
homestead.'^ 

In  some  states,  the  homestead  right  of  the  widow 
is  merely  a  right  to  hold  certain  land  against  her 
husband's  creditors  in  case  the  husband's  es-tate  is 
insolvent,  Avithout  a  right  to  any  ]n'operty,  as  against 
her  husband's  heirs,'^  while  in  others  the  right  may  be 
asserted  against  heirs  as  well  as  against  creditors, 
without  reference  to  the  question  of  debts.''  In  the 
latter  case,  the  rights  of  possession  and  enjoyment  of 
a  portion  of  testator's  land  are  taken  from  the  heirs, 
and  given  to  the  widow  for  a  certain  time,  and  it  may 
therefore  be  said,  as  is  quite  frequently  done,  that  she 
has,  by  reason  of  her  homestead  right,  an  "estate"  in 


694.  See  Garland  v.  Bostick,  118 
Ala.  209,  23  So.  698;  Brokaw  v. 
Ogle,  170  111.  115;  Strong  v. 
Garrett.  90  Iowa  100,  57  N.  W. 
715;  Glover  v.  Hill,  57  Miss.  240; 
Freund  v.  McCall,  73  Mo.  343; 
Glover  v.  Glover,  45  S.  C.  51,  22 
S  E.  739;  Estate  of  Armstrong, 
80  Cal.  71,  22  Pac.  79. 

6.  Estate  of  Armstrong,  80  Cal. 
71,  22  Pac.  79;  HensoL  v.  Moore. 
104  111.  403;  Burns  v.  Keas,  21 
Iowa,  257;  Ellis  v.  Davis,  90  Ky. 
183,  14  S.  W.  74;  Roberts  v.  Greer, 
22  Nev.  318,  58  Am.  St.  Rep.  755, 
40  Pac.  6;  Eubank  v.  Landram, 
59  Tex.  247. 

7.  Waples,  Homesteads,  c.  20; 
Rottenberry  v.  Pipes,  53  Ala.  447; 
In  re  Vance's  Estate,  100  Cal.  425; 
34  Pac.  1087;  Territory  v.  Bi  am- 
ble, 2  Dak.  189;  Hodo  v.  Johnson, 


40  Ga.  439;  Coughaiiou.  v.  Hoff- 
man's Estate,  2  Idaho,  267;  Fletch- 
er V.  State  Capital  Bank,  37  N. 
H  369;  Smith  v.  McDonald,  95  .\. 
C.  163;  HatorfC  v.  Wellford,  27 
Grat.    (Va.)   356. 

8.  Kemp  v.  Kemp,  42  Ga.  523; 
Rottenberry  v.  Pipes,  53  Ala.  447. 
Robinson  v.  Baker,  4  7  .Mich,  619, 
11  N.  W.  410;  Patterson  v.  Patter- 
son, 49  Mich.  176,  13  N.  W.  504; 
Hager  v.  Nixon,  69  N.  C  108; 
Barker  v.  Jenkins,  84  Va.  895,  6 
S.  E.  459. 

9.  Smith  V.  Boutwell,  101  Ala. 
373,  13  So.  568;  .Nicholas  v.  Purc- 
zell,  21  Iowa,  265;  Gasaway  v 
Woods,  9  Bush  (Ky.)  72;  .Monk  v. 
Capen,  5  Allen  (.Mass.)  146;  Mer- 
cier  V.  Chace,  11  Allen  (.Mass.) 
194;   Birmingham  v.  Birmingham, 
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her  deceased  husband's  laiid.^"  The  homestead  interesi 
or  estate  of  the  widow  is  usually,  by  statute,  limited  to 
her  life,'^  though  occasionally  she  is  given  an  absolute 
interest,  equivalent  to  a  fee  simple,  in  her  husband's 
homestead  property.'^ 

In   some    states   her   interest    is    inalienable,^^    and 
in  others  it  may  be  assigned.^"* 


53  Miss.  610;  Freund  v.  McCall,  73 
Mo.  343;  Spaulding's  Appeal,  52 
N.  H.  336;  Simpson  v.  Poe,  1  Lea 
(Tenn)  701;  Keyes  v.  Hill,  30 
Vt.  760;  Waples,  Homesteads,  625; 
See  Fore  v.  Fore's  Estate,  2  X. 
D.  260.  In  Green  v.  Crow,  17  Tex. 
180,  it  was  decided  to  exist  oiily  in 
case  there  were  debts,  but  that 
it,  could  be  asserted  against  htirp. 

10.  Brokaw  v.  Ogle,  170  111. 
115,  48  N.  E  394;  Strong  v.  Gar- 
rett, 90  Iowa,  100,  57  N.  W.  715; 
Holbrook  v.  Wightman,  31  Minn. 
168,  17  N.  W.  280;  Birmingham 
V.  Birmingham,  53  Miss.  610;  West 
V.  McMullen,  112  Mo.  405.  ?0  S. 
v.  628;  Nebraska  Loan  &  Trust 
Co.  V.  Smassall,  38  Neb.  316,  57 
N.  W.  167;  Lake  v.  Page,  GS  N. 
H.  318,  1  Atl  113;  Greei:  v.  Crow, 
11  Tex.  180;  Dooly  v.  Stringham,  4 
irtah,  107;  Day  v.  Adarr.s,  4?  Vt. 
510.  See  Monk  v.  Capen  5  Allen 
(Mass.)    146. 

To  the  effect  that  there  is  no 
title  or  estate  in  the  witlcw,  but 
merely  a  right  of  occupancy,  see 
Johnson  v.  Gaylord,  41  Iowa,  362; 
Fosford  V.  Wyr.n,  22  S.  C.  309; 
Glover  v.  Glovor,  45  S.  C.  51,  22 
R  V).  739;  Miller  v.  Marx.  55  Ala. 
?''1:  Neelev  v.  Margin,  124  Ark. 
460,  Ann  Cas.  1918D,  77,  189 
S.  W.  182. 


11.  Weber  v.  Short,  55  Ala. 
311;  Strong  v.  Garrett,  90  Iowa, 
100,  57  N.  W.  715;  Miles  v.  Hall, 
12  Bush.  (Ky.)  105;  Smith  v.  Pro- 
vin,  4  Allen  (Mass.)  516;  Holbrook 

V  Wightman,  31  Minn.  168,  17  N. 
W.  280;  West  v.  McMullen,  112 
Mo.  405.  20  S.  W.  628;  Yoe  v.  Han- 
vey,  25  S  C.  94;  Fauver  v.  Flee- 
nor,  13  Lea   (Tenn.)   622;    Dcoley 

V  Stringham,  4  Utah,  107. 

12.  In  re  Wixom's  Estate,  35 
Cal.  320;  Weatherford  v.  King,  119 
Mo.  51,  24  S.  W.  772;  ,?riifL  v. 
Boutwell,  101  Ala.  373,  13  So.  568. 

13.  Norton  v.  Norton,  94  Ala. 
481,  10  So.  436;  Sansom  v.  Harrell, 
55  Ark.  572,  18  S.  W.  1047;  Whit- 
tie  V.  Samuels,  54  Ga.  548;  Show- 
ers V.  Robinson,  43  Mich.  502,  5 
N  W.  988;  Abbott  v.  Abbott,  97 
Mass.    137. 

14.  Tartt  v.  Negus  127  Ala. 
301,  28  So.  713;  Dickey  v.  Gibson, 
113  Cal.  26,  54  Am.  St.  Rep.  321, 
'iS  Pac.  15;  Plummer  v.  White  101 
111.  474;  Dayton  v.  Donart,  22  Kan- 
2"  6;  Weatherford  v.  King,  119 
-Mo.  51,  24  S.  W.  772;  Nebraska 
Loan  &  Trust  Co.  v.  Smas^all,  38 
Neb  516,  57  N.  W.  167;  Lake  v. 
Page.  63  N.  H.  318,  1  Atl.  113; 
Green  v.  Crow,  17  Tex.  180.  In 
Illinois  it  cannot  be  aliened  by 
her  before  it  has  been  set  cut  to 
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Loss    of   rights.      Under   some    statutes,    it    is 

necessary  that  the  widow  occupy  the  homestead  prem- 
ises, and  the  right  is  lost  hy  a  faihire  so  to  do.'-"'  P>ut, 
even  under  such  statutes,  tlie  occu])ancy  need  not  al- 
ways be  personal,  possession  by  a  tenant  being-  some- 
times regarded  as  sufficient. '«  Other  statutes  contain 
no  requirement  of  occupancy.'^  Even  though  a  perma- 
nent abandonment  of  tlie  homestead  property  would 
defeat  the  right,  a  mere  temporary  absence  will  not 
usually  have  that  effect.'^ 

The  homestead  right  of  the  surviving  wife  is  in 
some,  though  not  all,  jurisdictions,  lost  by  her  remar- 
riage.^^ 


her  after  Lier  husband's  death. 
Sloniger  v.  Sloniger,  IGl  111.  270, 
43  N.  E.  1111;  Contra  in  Missouri, 
V'eatherford  v.  King,  119  -\'o.  51, 
24   S.  W.   772. 

15.  Norton  v.  Norton,  94  Ala. 
481,  10  So.  436;  Garibaldi  v.  Jjnes, 
48  Ark.  230,  2  S.  W.  844;  Farnan 
V.  Borders  119  III.  228,  10  N  B. 
550;  Peebles  -.  Bunting,  103 
Iowa,  489,  73  N.  E.  882;  Barbe  v. 
Hyatt,  50  Kan.  86;  Abbott  v.  Ab- 
bott, 97  Mass.  136;  Fore  v.  Fore's 
Estate,  2  N.  D.  260;  Hicks  v.  Pep- 
per,   1    Baxt.    (Tenn.)    42. 

16  Garibaldi  v.  Jones,  48  Ark. 
220;  Walters  v.  Peopie  21  111. 
178;  Phipps  v.  Acton,  12  Bush 
(K:.)  377;  Rockwood  v.  St.  John, 
IC  Okla.  476,  62  Pac.  277.  See 
Shirack  v.   Shirack,   44   Kan.   653. 

17.  Garlan«i  v.  Bostick,  118  Ala. 
209,  23  So.  698;  Hoibrook  v. 
Wightman,  31  Minn.  168,  17  N.  W. 
280;  Brown  v.  Brown  33  Mir,s.  39; 
Hufschmidt  v.  Gross,  112  Mo.  649, 
20  S.  W.  679;  Durland  v.  Seller.  27 
Neb.    33,    42    N.    W    741;    Lake    v. 


Page,  63  N.  H.  318,  1  Atl.  113. 

18.  Brokaw  v.  Ogle,  170  111. 
115,  48  N.  E.  394;  Jones  v.  Blu- 
menstein.  77  Iowa,  361,  42  N.  V. 
321;  Zwick  v  Johns,  89  Iowa, 
550,  56  N.  W.  665;  William  Deer- 
ing  &  Co.   V.   Beard,   48  Kan.   16; 

Pratt  V.  Pratt,  161  Mass.  276,  37 
N.  E.  373;  Carter  v.  Randolph,  47 
Tex.  376.  Compare  Kingman  v. 
Higgins,  100  111.  319;  Carter  v. 
Randolph,  47  Tex.  376;  Paul  v. 
Paul,  136  Mass.  286. 

19.  That  the  right  1g  lost  by 
remarriage,  see  In  re  Boland's 
Estate,  43  Cal.  640;  Heard  v. 
jDowner,  47  Ga.  f29;  Dayton  v. 
Donart,  22  Kan.  256;  Dji  v.  Habol, 
41  Mich.  88;  Carpenter  v.  Brown- 
lee,  38  Miss.  200;  Anderson  v. 
Coburn,  27  Wis.  ,558.  Contra. 
Yeates  v.  Briggs,  95  111.  79; 
Nicholas  v.  Purczell,  21  Iowa, 
265,  89  Am.  Dec.  572;  Brady  v. 
Bpnta,  46  Kan.  131,  26  Pac.  441; 
West  V.  M-cMullen,  112  Mo.  405, 
20  S.  W.  628;  Miles  v.  Milts,  46 
N.  H.  261,  88  Am.  Dec.  208;  Fore 
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Occasionally  it. has  been  decided  that  the  widow's 
right  of  homestead  cannot  be  barred  by  an  antenuptial 
contract.^"  It  is,  however,  lost  by  her  joinder  in  or 
consent  to  her  husband's  conveyance  in  the  mode  pro- 
vided by  statute,2^  and  she  may  release  her  right  after 
her  husband's   death.-^ 

The  widow's  right  cannot  generally  be  defeated  by 
her  husband's  devise  of  the  homestead  property  to  an- 
other person.-^  In  case,  however,  the  husband,  by  his 
will,  makes  a  provision  for  his  wife  in  lieu  of  her  home- 
stead right,  she  must,  as  in  the  case  of  dower,  ordinarily 
make  an  election  as  to  which  she  will  take.^* 

In  some  jurisdictions,  the  widow  is  not  entitled 
both  to  dower  and  to  her  homestead  interest,  but  she 
must  elect  as  to  which  she  will  take,^^  or  the  amount  of 


V.  Fore's  Estate,  2  N.  D.  260; 
Pressley's  Heirs  v.  Robinson,  57 
Tex.  453. 

20.  McMahill  v.  McMahlll.  105 
in.  596,  44  Am.  Rep.  819;  Mann  v. 
Mann's    Etate,    53    Vt.    48.      See 

Waples,  Homesteads,  612.  Contra 
Hafer  v.  Hafer,  36  Kan.  524,  13 
Pac.  821;  Ditson  v.  Ditson  85 
Iowa,  276.  52  N.  W.  203;  and  see 
Camp  V.  Smith,  61  Ga.  440. 

21.  See  ante,  §  248. 

22.  Small  v.  Wicks,  82  Iowa, 
744,  47  N.  W.  1031;  Mack  v.  Heiss, 
90  Mo  578,  3  S.  W.  80;  Sloniger  v. 
Sloniger,  161  111.  270,  43  N.  E. 
1111;  Showers  v.  Rcblnson  43 
Mich.   502,   5   N.   W.   988. 

23.  Bell  V.  Bell,  84  Ala.  64,  4 
So.  189;  In  re  Lahiff's  Estate.  86 
Cal.  151,  24  Pac.  850;  Stewart  v. 
Brand,  23  Iowa,  477;  Pratt  v. 
Pratt,  161  Mass.  276,  37  N.  E.  435; 
Holbrook  v.  Wightman,  31  Minn. 
168,  17  N.  W.  280;  Kleimann  v. 
Gieselmaan,  114  Mo.  437.  35  Am. 


St.  Rep.  761,  21  S.  W.  796;  Kun- 
nells  V.  Funnels,  27  Tex,  515; 
Meech  V.  Meech's  Estate,  37  Vi 
414.  Contra,  'iurner  v.  Scheiber, 
89  Wis.  1,  61  N.  W.  280;  Osborn  v. 
Sims,  62  Miss.  42^.  And  see 
Hazelett  v.  Farthing,  94  Ky.  421, 
42  Am.  St.  Rei .  365,  22  S.  W.  646. 

24.  Etcheborne  v.  Auzerais,  45 
Cal.  121;  Cowdrcy  v  Hitchcock, 
103  111.  262;  Jarbos  v.  Hayden, 
133  Ky.  378,  117  S.  W.  961;  Stoep- 

ler  V.  Silberberg,  220  Mo.  258,  119 
S.  W.  418;  McCormick  v.  McNeel, 
53  Tex.  15;  In  re  Blackmer's  Es- 
tate, 66  Vt,  46,  28  Atl.  419;  Con- 
tra, Chamness  v.  Parrish,  118 
Tenn.  739,  103  S.  W.  822. 

25.  Brokaw  v.  McDougall,  20 
Fla.  212;  Cook  v.  Cook,  138  Ga.  88, 
74  S.  E  795;  Walker  v.  Doane, 
108  111.  236;  Whitehead  v.  ConK- 
lin,  48  Iowa,  478;  Phillips  v.  Wil- 
liams, 130  Ky.  773,  113  S.  W.  908; 

W.iples,  Homesteads  618.  I:i  Iowa, 
the  surviving  widOA^  or  hustand 
is    required   to   make   an   election 
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her  homestead  is  to  be  deducted  in  assigning  her 
dower.-*^  In  other  states,  liowever,  she  is  entitled  to 
both  dower  and  homestead,  free  from  any  deductions.^"^ 

Termination  of  right.     After  the   termination 


of  the  widow's  interest,  if  there  are  no  minor  ehiklren 
to  assert  the  right  of  exemption, 2«  the  Land  may  be 
made  liable  for  the  husband's  debts.^^  Under  some 
decisions,  even  during  the  existence  of  the  widow's 
interest,  the  land  may  be  sold  for  the  payment  of  tiiese 
debts,   subject   to  such   interest.^'^ 

Probate  homestead.    As  before  stated,  in  many 


states  the  widow  is  entitled  to  what  is  termed  a  home- 
stead interest  in  her  husband's  property,  even  when  he 
had  asserted  no  claim  of  homestead  during  his  life,  this 
being  conveniently  termed  a  "probate"  homestead.  Such 
homestead  is  allotted  by  a  court,  usually,  if  not  al- 
ways, of  either  equity  or  probate  jurisdiction,  much  as 
in  tlie  case  of  the  assignment  of  dower.^^ 

between  her  or  his  distributive  2  G  .W.  844;  Barrett  v.  Dur- 
share  and  the  homestead  inter-  ham,  80  Ga.  336,  5  S.  E.  102;  Gard- 
est.  Conn  v.  Conn,  58  Iowa,  747,  ner  v.  Baker,  25  Iowa,  343;  Mor- 
13  N,  W.  51;  Holbrook  v.  Perry,  6C>  rill  v.  Hopkins,  36  Tex.  686;  Han- 
Iowa,  286,  23  N.  W.  671.  bj 's    Adm'r    v.    Henritze's    Adm'r, 

26.  Doane  v.  Doane's  Heirs,  ?.3  85  Va.  177,  7  S.  E.  204 

Vt.  649;    Seek  v.  Haynes,  68  Mo.  30.     Evans  v.  Evacs'  Adm'r,   13 

13;    Glover  v.  Hill,  57   Miss.  240;  Bush     (Ky.)     587;     McGowan     v. 

Jcnes    V.   Gilbert,    135    111.    27,    25  Baldwin,   46  Minn.  477,  49  N.  W. 

^''-  E.  566.  251;     Poland    v.    Vesper,    67    Mo. 

27.  Horton  v.  Hillrard,  58  Ark.  727;  Carrigan  v.  Rowell,  96  Tenn. 
298,  24  S.  W.  242;  Chisolm  v.  i85,  34  S.  W.  4.  Contra,  W.^hrle 
Chisolm's  Ex'rs,  41  Ala.  327;  v.  Wehrle,  39  Ohio  St.  365.  See 
Cowdrey  v.  Cowdrey,  131  .Mass.  Showers  v.  Robinsoo,  43  Midi. 
186;   Dei  v.  Habel,  41  Mich.  88,  1  5C2,  5  N.  W.  983. 

N    W.  964;  Norris  v.  Morrison,  45  31.     Keel  v.  Larkin,  72  Ala.  493; 

N.  H.  490;  Hosford  v.  Wynn,  22  S.  Rarco  v.  Fennell,  24  Fla.  378,  15 

C.  309.  So.  9;   Mercier  v.  Chace,  9  Allen 

28.     See  Pnxt,   §    250.  (Mass.)     242;     Ring    v.    Burt,    17 

29.     Miller  v.  Marx,  55  Ala.  322.  Mich.  465,  97  Am.  Dec.  200;  Alkin- 

Garibaldi   v.   Jcnes,   48    Ark.   230.  J  on    v.    Atkinson,    40    N.    H.    249; 
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The  allotment  must  be  made  out  of  land  in  which 
the  husband  had  a  beneficial  interest  not  expiring  on 
his  death.^-  It  has  accordingly  been  allowed  out  of 
land  which  he  held  as  tenant  in  common  of  another,^^ 
out  of  an  equitable  interest  under  an  uncompleted  con- 
tract of  purchase,''^  and  out  of  an  equity  of  redemption,^" 
and  has  been  denied  in  an  estate  in  remainder,^*^  and 
in  a  bare  legal  estate  in  the  husband.^^ 

Some  statutes  require  that  the  allotment  be  out  of 
the  residence  property  of  the  husband,  if  any  such 
there  be,^^  and  sometimes  there  is  no  right  of  home- 
stead except  in  such  property.^^  In  some  states,  the 
widow  has  no  such  rights  in  land  in  which  the  husband 
did  not  claim  an  exemption.^*' 

§  250.  Rights  of  children.  The  statute  usually  pro- 
vides that  the  minor  children  of  the  marriage  shall 
have  a  right  of  homestead  in  the  land,  to  continue,  in 


Morris  v.  Moulton,  34  N  .H.  :?92; 
Rhoa  V.  Meridith,  6  Lea  (Tenu.) 
'505;  Christopher  v.  Christopher, 
02  Tenn.  408.  21  S.  W  890;  Linr'sey 
V.  Brewer    60  Vi.  627,  15  Atl.  S20. 

32.  Ogden  v.  Ogden,  60  Ark. 
70,  46  Am.  St.  Rep.  151,  28  S.  W. 
796;  Weber  v.  Short,  55  Ala.  311; 
Berry  v.  Dobson,  68  Miss.  483,  10 
So.  45. 

33.  Ward  v.  Mayfield,  41  Ark. 
94;  McClary  v.  Bixby,  36  Vt.  254, 
84  Am.  Dec.  384;  Sherrid  v.  South- 
wick,  43  Mich.  515,  5  N.  W.  1027. 
See  Capek  v.  Kropik,  129  111.  509, 
21  N.  E.  836. 

34.  Munchus  v.  Harris,  69 
Ala.  506;  Stafford  v.  Woods,  144 
111.  203,  33  N.  E.  539;  Munro  v. 
Jeter,    24    S.    C.    29;     Fauver    v. 

Fleenor,  13  Lea,   (Tenn.)   622. 

35.  Norris  v.  Morrison,  45  N. 
H.  490. 


36.  Howell  V.  Jones,  91  Tenn 
402,  19  S.  W.  757. 

37.  Osborn  v.  Strach^n,  32 
Kan.  52,  3  Pac.  767;  Ogden  v. 
Ogden,  60  Ark.  7o,  46  Am  St.  Rep. 
151,  28  S.  W.  796. 

38.  Gregory  v.  Ellis,  86  N.  C. 
579;  Rogers'  Adm'r  v.  Ragland, 
42  Tex.  422. 

39.  Dehoney  v.  Bell,  17  Ky. 
Law  Rep.  76.  That  it  may  some- 
times be  given  on  other  property 
under  some  statutes,  see  Steiner 
V.  McDaniel,  110  Ala.  409,  20  So. 
54;  In  re  Sharp,  78  Cal.  483,  21 
Pac.  182 

40.  King  V.  McCarthy,  54  Minn. 
190,  55  N.  W.  OGO;  Turner  v. 
Turner,  107  Ala.  465,  54  Am.  SL 
Rfcp.  110,  18  So  210;  Christopher 
V.  Christopher,  92  Tenn.  408,  21 
S.  W.  890. 
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the  majority  of  states,  only  till  they  arrive  at  majority/* 
The  surviving  wife,  so  long  as  she  lives,  and  the 
children,  have,  usually,  joint  rights  of  occupation,  and 
in  most  of  the  states  the  former  cannot,  by  sale,  abandon- 
ment, or  otherwise,  prejudice  the  riglils  of  the  latter. 
The  various  statutory  provisions  defining  these  cliil- 
dren's  rights  of  homestead  differ  so  greatly  in  the 
various  states  as  to  be  entirely  insusceptible  of  general 
treatment,  and  further  consideration  of  the  matter  is 
not  possible  in  a  work  of  the  present  charaeter.'*^ 

41.     Hunter    v.    Law,    68    Aia.  100  Mo.  551,  13  S.  W.  373;  Squire 

365;    Booth   v.    Goodwin,   29   Ark.  v.   Mudgett,   61   X.   H.    149;    Hina- 

633,  Hoppe  v,  Hoppe,  104  Cal.  94,  dale  v.  Williams,  75  N.  C.  430. 
37  Pac.  894;  Neoi  v.  Brockhan,  87  42.     See    15    Am.    &    Eng.    Enc. 

Ga.  130,  13  S.  E.  283;  Wolf  v.  Og-  Law,  708;  Waples.  Homesteads,  c. 

den,  66   111.  224;    Dayton   v.  Don-  21;     Thompson,    Homesteads,    §§ 

art  22  Kan.  256;  Quinn  v.  Kinyou,  569-579. 


CHAPTER  IX. 

RIGHTS   OF    ENJOYMENT    INCIDENT    TO    OWNERSHIP. 

I.  General  Rights  Above  and  Below  the  SijKface. 
§  251.     Rights  above  the  surface. 

252.     Rights  below  the  surface. 

II.  Earth  and  Minerals. 

§  253.  Individual  rights  of  ownership. 

254.  Grants  of  mining  rights — Leases  and  licenses. 

255.  Sovereign  rights. 

256.  Mineral  oil  and  gas. 

III.  Vegetable  Products  of  the  Earth. 

§  257.  Fructus  industriales  and  fructus  naturales. 

258.  Succession    on    death    of  owner. 

259.  Sale  or  conveyance  of  land. 

260.  Liability  for   debts. 

261.  Severance  from  the  land — Actual  or  constructive. 

262.  Contract  of  sale. 

263.  The   doctrine  of  emblements. 

264.  Border  trees. 

265.  Agreements  for  division  of  crops. 

IV.  Fixtures  and  Ijiprovements. 
§  266.     General  considerations. 

267.  Intention  of  the  annexor. 

268.  Physical  attachment. 

269.  Character  of  article. 

270.  Relationship  of  parties. 

271.  Agreement  as  to  character  of  thing  annexed. 

272.  Removable  fixtures. 

(a)  Trade  fixtures. 

(b)  Domestic  and  ornamental  fixtures. 

(c)  Agricultural  fixtures. 

(d)  As  realty  or  personalty. 

(e)  Restrictions  on  right  of  removal. 

(f)  Loss  of  right  of  removal. 
§  273.     Severance — Actual  and  constructive. 

(862) 
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274.  Compensation   for   improvements. 

275.  Divided  ownership  of  building. 

V.  Manure. 

§  276.     Effect  of  conveyance  of  land. 

277.  Rights  as  between  landlord  and  tenant. 

278.  Manure  as  real  or  personal  property. 

VI.  Rights  of  User. — Waste. 
§  279.     General  considerations. 

280.  Character  of  the  tenancy. 

281.  Alteration  in  character  of  land. 

282.  Removal  of  earth  and  minerals. 

283.  Destruction  of  trees  and  timber. 

284.  Waste  as  regards  buildings. 

285.  Express   restrictions   on    liability. 

286.  Permissive  waste. 

287.  Injuries  by  third  persons. 

288.  Accidental  injuries. 

289.  Equitable  waste. 

290.  Remedies  for  waste. 

(a)  Action  for  damages. 

(b)  Injunction  against  waste. 

(c)  Persons  entitled  to  sue. 

(d)  Forfeiture. 

§  291.     Right  to  the  proceeds  of  waste. 
292.     Waste  by  cotenant. 

VII.  Boundaries. 

§  293.  Judicial  determination. 

294.  Express  agreement  as  to  boundary. 

295.  Implied  agreement  as  to  boundary. 

296.  Practical  location. 

297.  Estoppel  to  question  boundary. 

VIII.  Fences. 

§  298.     The  duty  to  fence. 
299.     Railroad  fences. 

IX.  Land  Under  Water. 
§  300.     Tide  waters. 

301.  Navigable  nontidal  streams. 

302.  Nonnavigable  streams. 

303.  Lakes  and  ponds. 

304.  Riparian   rights  of  access. 

305.  Rights  of  reclamation  and  wharfing  out. 
306.     Rights  as  to  ice. 
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307.     Lateral  lines  between  proprietors. 
X.     Animals  and  Fish. 
§  308.     Animals. 

309.     Fish. 

I.     General  Rights  Above  and  Below  the  Surface. 

§  251.  Rights  above  the  surface.  According  to  the 
theory  of  the  common  law,  the  ownership  of  the  sur- 
face of  land  involves,  if  not  the  ownership,  at  least  the 
control,  of  the  space  ahove  it  to  an  indefinite  distance.' 
Consequently,  any  infringement  by  another  person 
of  the  freedom  of  such  space,  as  by  allowing  the  eaves 
or  wall  of  a  building,^  or  the  branches  of  a  tree,^  to 
project  thereon  from  adjoining  land,  is  a  tort.  On  the 
same  principle,  the  owner  of  land  has  the  right  to  ob- 
ject to  the  stretching  of  a  telegraph  or  other  wire  in 
the  space  above  his  land.^  But  though  entitled  to 
remove  or  enforce  the  removal  of  such  thing  or  to  re- 
cover for  damage  caused  by  its  presence,  he  has  no 
right  of  ownership  therein  if  it  is  not  attached  to  his 
land.^  Such  an  encroachment  upon  the  space  above 
one's    land    has    been    regarded    as    a    nuisance,*'    and 

1.  Co.  Litt.  4a;  2  Blackst.  N.  Y.  201;  Grandona  v.  Lovdal,  70 
Comm    18;  3  Kent,  Comm.  401.  Cal.   161.    See  post,   §   229. 

The    subject    of   this    section   is  4.     See    Boards    of    Works    for 

considered,  with  a  full  ciiat'On  of  Wanc'sworth  Dist.  v    United  Tele- 

authcrities,  in  a  valuable  ncte  in  phone    Co.,    13    Q.    B.    Div.    904; 

32  Harv.  Law  Rev.  at  p.  5C9.  Butler    v.    Frontier   Tel.    Co.,    186 

2.  Baten's  Case,  9  Coke,  53d;  N.  Y.  486,  11  L  R  A.  (X.  S.)  92  i, 
Meyer  v.  Metzler,  51  Cal.  142;  116  Am.  St.  Rtp-  5G3,  79  N.  i^:. 
Copper   V.    Dolvin,    68    lo'Aa,    757,  716. 

56     Am.     Rep.     372;     Codman     v.  5.      Hoffman    v.    Armstrong,    48 

Evans,  89  Mass    ^.31;  Wilmarth  v.  \    y.   201;    Skinner  v.  Wildei,  38 

Woodcock,    58    Mich.    482;    Lewis  Vt    115;   Lyman  v.  Hale,  11  Conn. 

V.    Pingree    Nat.    Bank,    47    Utah  177. 

35,  L.  R.  A.  1916C,  1260,  151  Pac.  6.     Baten's    Case,    9    Coke    53b; 

558;  Murphy  v.  Bolger,  60   7t.  723,  Fay  v.  Prentice;   1  C.  B.;   Myer  v. 

1  L.  R.  A  309,  15  Atl.  365.  Metzler,  51  Cal.  142;  Wilmarth  v. 

3.  Hoffman    v.    Armstrong,    48  Wcodcote,  58  Mich.  482,  25  N.  W. 
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occasionally  as  a  trespass."^  There  is  even  authority  to 
the  effect  that  ejectment  will  lie  on  account   thereof.*' 

Whether  the  owner  of  the  land,  in  the  ordinary  case, 
actually  owns  the  air  space  ahove  the  land,  and  whether 
such  air  space  is  susceptible  of  division  into  strata 
for  the  purpose  of  separate  ownership,  is  a  question  of 
difficulty.  That  it  is  so  divisible  appears  to  have  been 
decided  in  one  case.^ 

With  the  development  of  the  science  of  aerial 
navigation,  the  question  of  the  rights  of  a  landowner 
as  regards  the  passage  of  objects  above  the  land  has 
been  the  subject  of  considerable  discussion.  The  ten- 
dency of  such  discussion  is  towards  a  modification  of 
the  common-law  doctrine  of  the  landowner's  exclusive 
control  of  the  air  space  above,  by  the  recognition  of  a 
right  of  passage  at  such  a  distance  above  the  land  as  to 
involve  no  interference  with  the  fullest  utilization  of 
the  land  itself.^" 

§  252.  Rights  below  the  surface.  The  owner  of  the 
surface  of  land  is  prima  facie  the  owner  of  the  soil  or 

475    (semble) ;     Norwalk  Heating  8.     Butler  v.  Frontier  Tel.  Co., 

&    Lighting    Co.    v.    Vernam,    75  186  N.  Y.  486,  11  L.  R.  A.  (N.  S.) 

Conn.   662,   96    Am.    St.   Rep.    24G,  920,   116  Am.   St.  Rep.   563,  79  N. 

55  Atl.   168    (semble).  E.  716;   Murphy  v.  Bolger,  60  Vt. 

7.     Puerto  v.  Chieppa,  78  Co  n.  723,  1  L.  R.  A.  309,  15   Atl.  365; 

401,   62   Atl.   664;    Hannibalson   v.  McCourt  v.  Eckstein,  22  Wis.  153. 

Sessions,  116  Iowa,  457,  93  Am.  St.  Compare  Rasch  v.   Noth,   j9   Wis. 

Rep.  250,  90  N.  W.  93    (extending  285,   40  L.  R.   A.  577,   67  Am.   St. 

arm);   Smith  v.  Smith,  110  Mass.  Rep.  858,  74  N.  W.  820.     See  the 

302-    Esty   V.   Baker,   48   Me.    495  discussion    of    the    matter    in    19 

(semble).   See  Pollock,  Torts  (9th  Harv.  Law  Rev.  at  p.  369. 

Ed.)    at  p.   358,   approving   a   die-  9      gge    PearsO'n    v.    Matheson, 

turn    of   Lord   Blackburn    in    Ken-  ^^^  s.  C.  377,  86  S.  E.  1063;  which 

yon  V.  Hart,  6  B.  &  S.  249,  that  .     ^^         ^.    ,     . 

^                        ,  .     .  .                 v  case  IS  the  subject  of  an  ins.iuc- 
to  cause  an  object  to  pass  ebove 

aucther's    land    involves    a    tres-  tive  editorial  note  in  29  Harv.  Law 

pass.    Contra,  Salmond,  Torts   (3d  Rev  at  p.  525. 

Ed.)  p.  171;  Pickering  v.  Rudd,  4  10.     See       4       Amer.       Journ. 

Camp.  219.  Internat.  Law  at  pp.  97,  126,  ar- 
R.  P.— 55. 
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mineral  deposits  to  tlie  center  of  the  earth/ ^  and  any 
undergronnd  encroacliinent  by  an  adjoining  owner  is  a 
trespass  or  nuisance.'-  Land  may,  however,  be  divided 
horizontally  for  pnrjioses  of  ownership,  the  surface 
belonging  to  one  person,  and  a  stratum  below  the 
surface  to  another,  this  fi-equently  occui-ring  in  the  case 
of  a  conveyance  of  the  minerals  separate  from  the  sur- 
face.^^ 

11.       EaETH     and     IMlNEP.ALS. 

§  253.  Individual  rights  of  ownership.  The  owner- 
ship of  land  priuia  facie  includes  the  soil  or  earth, 
and  also  the  minerals  in  or  on  the  ground,  and  conse- 
quently the  tenant  in  fee  simple  of  the  land  is  or- 
dinarily the  owner  of  all  deposits  or  strata  of  clay, 
stone,  iron,  and  other  mineral  substances,^'*  and  such 
substances,  while  thus  in  ])lace  are  things  of  a  real,  and 
not  a  personal  character.'^     The   minerals  or   the   soil 


tides  by  Hon.  Simeon  E.  Baldwin 
and  Artliur  K.  Kuhn,  Esq.,  Davids, 
Law  of  IMotor  Vehiclei^,  §§  289- 
292. 

11.  Co.  Litt.  4a;  2  Blackst. 
Comm.  18;  Adam  v.  Briggs  Iron 
Co.,  7  Cush.  (Mass.)  361;  Hague 
V.  Wheeler,  157  Pa.  St.  324. 

12.  Pile  V.  Pedrick,  167  Pa. 
296,  46  Am.  Rep.  077.  31  Atl. 
646;  Buckingham  v  .Elliott,  62 
Miss  296,  52  Am.  Rep.  188;  Milton 
V.  Puffer,  207  Mass.  416,  93  N.  E 
634. 

13.  Stoughton  V.  Leigh,  1 
Taunt.  402;  Wilkinson  v.  Proud. 
]0  Mees.  &  W.  33;  Lillibridge  v. 
Lackawanna  Coal  Co.,  143  Pa.  293, 
13  L.  R.  A.  627,  24  Am.  St.  Rep. 
544,  22  Atl.  1035;  Lee  v.  Bum- 
gardner.  86  Va.  315,  10  S.  E.  3. 
See  post,  §  253. 


14.  Egremont  Burial  Board  v. 
Egremont  Iron  Ore  Co.,  14  Ch. 
Div.  158;  Bogard  v.  Ananda  Con- 
sol.  Gold  Min.  Co.,  32  Colo.  32,  74 
Fac.  882;  Lacustrine  Fertilizer  Co. 
V.  Lake  Guano  &  Fertilizer  Co. 
S2  N.  Y.  476;  Oregon  Iron  Co.  v. 
Hughes.  47  Ore.  313,  8  Am.  Cas. 
556,  SI   Pac.   572. 

So  it  was  held  that  an  aerolite 
constitute.s  a  part  of  the  land  oc 
which  it  falls  and  belongs  to  the 
owner  thereof.  Goddard  v.  Win- 
chell,  86  Iowa,  71,  17  L.  R.  A.  788, 
11  Am.  St.  Rep.  481,  52  N.  W.  1124. 

15.  People  V.  Williams,  35  Cal. 
G71;  Catlin  Coal  Co.  v.  Lloyd,  176 
111.  275,  52  N.  E.  144;  Cherokee 
&  Pittsburg  Coal  &  Min.  Co.  v. 
Crawford  County,  71  Kan.  276,  80 
Pac.  601;  Delaware  &  Hudson 
Canal  Co.  v.  Hughes,  183  Pa.   66, 
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may,  howovor,  bo  romoved  fi-om  tlioir  natural  ])ositioii  in 
or  on  the  ground,  and,  when  thus  severed  from  the 
land  by  one  authorized  lo  make  tlie  severance,  they 
become  iiersonalty,  even  thou.oii  llicy  still  i-eniain  on  or 
below  the  surface  of  the  land,'"  provided,  it  seems, 
their  removal  from  their  natui-al  position  is  with  a 
view  to  their  nltimate  removal  from  the  land.*' 

The  part  of  the  land  consisting  of  minerals,  or  of 
specified  minerals,  may  be  the  subject  of  sepai-ate  owner- 
ship, this  being  the  result  either  of  a  transfer  of  the 
minerals  by  the  owner  of  the  land,*^'  or  of  a  transfer  of 
the  land  with  an  exception  of  the  minei-als.'*'  Such 
a  transfer  or  exception  of  minerals  in  place  has  been 
held  to  be  established  when -there  was  in  terms  a  grant 
or  reservation  of  the  right  to  take  the  minerals  until 
exhaustion.*^" 


38   L.  R.  A.  826,   63  Am.   St.  Rep. 
743,  38  Atl.  568. 

16.  Forbes  v.  Gracey,  94  U.  S. 
762,  24  L.  Ed.  313;   McGonigle  v. 

Atchison,  ;i3  Kan.  726:  Brown  v. 
Morris,    83    N.    C.    251;    Lyon    v. 

Gormley,  53  Pa.  St.  261;  Lehigh 
Coal  Co.  V.  Wilkesbarre  &  E,  R. 
Co.,  187  Pa.  145,  41  Atl.  37;  Noble 
V.  Sylvester,  42  Vt.  146.  But  they 
remain  things  of  a  real  nature  if 
removed  by  natural  causes.  State 
V.  Burt,  64  N.  C.  619;  Lyon  v. 
Gormley,  53  Pa.  St.  261;  Mc- 
Gonigle V.  Atchison,  33  Kan.  726. 

17.  See  Lacustrine  Fertilizer 
Co.  V.  Lake  Guano  &  Fertilizer 
Co..  82  N.  Y.  476;  Waskey  v.  Mc- 
Naught,  163  Fed.  929,  90  C.  C.  A. 
289;  Steinfield  v.  Omega  Copper 
Co.,  16  Ariz.   230,  141   Pac.   847. 

18.  Stoughton  V.  Leigh,  1 
Taunt.  402;  Brand  v.  Consolidated 
Coal  Co.,  219  111.  543,  76  N.  E.  849; 
Kincaid  v.   McGowan,   88  Ky.   91, 


13  L.  R.  A.  289,  4  S.  W.  802; 
Chester  Emery  Co.  v.  Lucas,  112 
Mass.  424;  Wardell  v.  Watson,  93 
Mo.  107;  Edwards  v.  McClurg,  39 
Ohio  St.  41;  Caldwell  v.  Fulton. 
31  Pa.  St.  475;  Lee  v.  Bumgardner, 
86  Va.  315,  10  S.  E.  3;  Wallace  v. 
Elm  Grove  Coal  Co.,  58  W.  Va. 
449,  6  Ann.  Cas.  140,  52  S.  E.  485. 

19.  Barrett  v.  Kansas  &  Texas 
Coal  Co.,  70  Kan.  649,  79  Pac.  150; 
Kincaid  v.  McGowan,  88  Ky.  91, 
13  L.  R.  A.  289,  4  S.  W.  802. 
Snoddy  V.  Bolen,  122  Mo.  479,  24 
L.  R.  A.  507,  24  S.  W.  142,  25  S. 
W.  932;  Marvin  v.  Brewster  Iron 
Min.  Co.,  55  N.  Y.  538;  Sloan  v. 
Lawrence  Furnace  Co.,  29  Ohio  St. 
568;  Whitaker  v.  Brown,  46  Pa. 
St.  197;  Lillibridge  v.  Lackawanna 
Coa'  Co.,  143  Pa.  293,  13  L.  R.  A. 
627,  24  Am.  St.  Rep.  544,  22  Atl. 
1035. 

19a.      Town    of   Farmington    v. 
Riley,   88    Conn.    51,    89   Ati.    900; 
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§  254.  Grants  of  mining  rights — Leases  and  li- 
censes. An  instrument  by  which  a  right  is  given  to  take 
minerals  from  land  is  usually  referred  to  as  a  mining 
lease  or  as  a  license,  without,  however,  in  the  ordinary 
case,  any  effort  to  use  either  expression  with  any  de- 
gree of  exactitude. 

The  owner  of  and  may  give  to  another  a  right  to 
extract  minerals  from  the  land  for  a  period  of  time  or 
in  perpetuity,  the  person  to  whom  the  right  is  given 
having  no  interest  in  the  minerals  until  they  are  ex- 
tracted.^*^ This  right  is  a  profit  a  prendre,  a  charac- 
ter of  right  discussed  in  another  part  of  this  work.^^ 
Such  a  right,  or  the  transaction  by  which  it  is  created,, 
is  occasionally  referred  to  as  a  license.^^  But  this  is  a 
misnomer.  A  license  to  mine  is  properly  merely  a 
permission  to  extract  minerals  from  the  licensor's 
land,  which  is  revocable,  at  least  in  the  ordinary  case,^^ 


Caldwell  v.  Fulton,  31  Pa.  475, 
478,  72  Am.  Dec.  760;  Gloniger 
V.  Coal  Co.,  55  Pa.  911,  93  Am.  Dec. 
720;  Sanderson  v.  Scrantcvn,  105 
Pa.  469,  473.  Compare  Stock- 
bridge  Iron  Co.  V.  Hudson  Iron 
Co.,  107  Mass.  290,  322. 

In  Hansen  v.  Hall,  167  Mich. 
7,  132  N.  W.  457,  it  was  held  that 
the  effect  of  such  an  exception 
was  to  establish  in  the  benefi- 
ciary thereof  ownership  of  an 
estate  in  the  land,  although  there 
was  no  evidence  that  there  were 
any  minerals  in  the  land  on  which 
the  exception  might  operate.  See 
comments  in  10  Mich.  Law  Rev. 
143. 

20.  See  Rutland  Marble  Co.  v. 
Ripley,  10  Wall.  (U.  S.)  339;  State 
V.  Roden  Coal  Co.,  197  Ala.  407. 
73  So.  5;  Smith  v.  Cooley,  65  Cal. 
46,  2  Pac.  880;  Payne  v.  Neuval, 
155  Cal.  46,  99  Pac.  476;  New  Ha- 


ven v.  Hotchkiss,  77  Conn.- 168; 
Negaunee  Iron  Co.  v.  Iron  Cliffs 
Co.  134  Mich.  264,  96  N.  W.  468; 
Baker  v.  Hart,  123  N.  Y.  470,  12  L. 
R.  A.  60,  25  N.  E.  948;  Grubb  v. 
Gruhb,  74  Pa.  25;  McBee  v.  Loftis, 
1  Strobb  Eq.  (S.  C.)  90;  Reynolds 
v.  Cook,  83  Va.  817,  5  Am.  St.  Rep. 
317,  3  S.  E.  710;  Chapman  v. 
Mill  Creek  Coal  &  Coke  Co.,  54 
W.  Va.  193,  46  S.  E.  262. 

21.  Post   §§    381-387. 

22.  See  Kamphuuse  v.  Gaffner, 
73  111.  453;  Stockbridge  Iron  Co. 
V.  Hudison  Iron  Co.,  107  Mass.  290; 
Boone  v.  Stover,  66  Mo.  430; 
Silsby  V.  Trotter,  29  N.  J.  Eq.  228. 

23.  See  Wheeler  v.  West,  71 
Cal.  126;  Kamphouse  v.  Gaffner, 
73  111.  453;  Barry  v.  Worcester, 
143  Mass.  476,  10  N.  E.  186;  Des- 
loge  v.  Pearce,  38  Mo.  588;  Barks- 
dale  v.  Hairstoo,  81  Va.  764.  And 
post  §  349(d). 
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and  is  purely  persoiial.^^ 

The  owner  of  land  may  make  a  lease  of  the  land  for 
a  limited  period,  with  a  right  in  the  lessee  to  extract 
the  minerals,  the  lessee  heing  in  such  case  in  the 
position  of  the  ordinary  lessee  of  land,  free,  however, 
from  liability  for  waste  as  regards  the  minerals.^^ 

Frequently  the  owmer  of  land  makes  what  is  in  terms 
a  lease  for  years  of  the  minerals  in  place,  or  of  the 
land,  with  the  right  to  use  it  for  mining  purposes  only, 
or  employs  other  language  which,  while  regarded  as 
legally  sufficient  to  create  an  estate  in  the  land  or  the 
minerals,  restricts  to  a  limited  period  the  privilege 
of  extracting  the  minerals.-*^  Such  an  instrument 
may,  it  would  seem,  in  the  ordinary  case  be  most  satis- 
factorily regarded  as  a  lease  of  the  land  or  of  certain 
strata  in  the  land,  free  from  liability  for  waste  as  re- 
gards the  minerals.2^  It  has  been  said  that  such  a 
mining  lease  is  equivalent  to  a  sale  of  the  minerals  in 
place,^^    or    of    a    portion    of    the    land,-*^    but    this,    it 

24.  Manning  v.  Frazier,  96  111.  L.  R.  A.  (N.  S.)  628,  53  S.  E. 
279.  Post  §  349(h).  928. 

25.  Sanford's  Appeal,  75  Conn.  27.  See  Sanford's  Appeal,  75 
590,  54  Atl.  739;  Shaw  v.  Wallace,  Conn.  590,  54  Atl.  739;  Deniston 
25  N.  J.  L.  (1  Dutch.)  453;  Patton  v.  Haddock,  200  Pa.  426,  50  Atl. 
V.  Axley,  50  N.  C.  440;    Baker  v  197. 

Hart,  52  Hun  (N.  Y.)   363;  Brown  28.     See    Montooth    v.    Gamble. 

V.    Beecher,   120    Pa.    590,   15    Atl.  123  Pa.  240,  16  Atl.  594;  Kingsley 

608;    Ganter  v.  Atkinson,  35  Wis.  v.   Hillside  Coal   &   Iron   Co.,   144 

48.  Pa.    613,    25    Atl.    250;    Hosack   v. 

26.  Lacey  v.  Newcomb,  95  Crill,  18  Pa.  Sup.  Ct.  90,  204  Pa. 
Iowa,  287,  63  N.  W.  714;  Hartford  97,  53  Atl.  640.  For  a  discussion 
Iron  Min.  Co  y.  Cambria  Min.  Co.,  of  the  numerous  Pennsylvania 
93  Mich.  90,  32  Am.  St.  Rep.  488,  cases    bearing    on    the    question. 

53  N.  W.  4;  Austin  v.  Huntsville  see  article  by  Percy  C.  Madeira. 
Coal  &  Min  Co.,  72  Mo.  535:  Kirk  Esq.,  in  64  University  Penn.  Law 
V.   Mattier,   140   Mo.   23,   41   S.  W.       Rev.  42. 

252;  Paul  v.  Cragnaz,  25  Nev.  293,         29.       See    dicta     in     Gowan     v. 

59  Pac.  859,  47  L.  R.  A.   540,    60  Christie,    L.    R.    2    H.    L.    Sc.    273, 
Pac.  983;  Massot    v.Moses,  3  Rich.       284;  Coltness  Iron  Co.  v.  Black,  ti 

(S.  C.)   168;    Harvey  Coal  &  Coke  App.  Cas.  315,  335;  Eadon  v.  Jeff- 

Co.    V.    DiUon,    59    W.    Va.    605,    6  cock,    L.    R.    7    Exch.    379,    394; 
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is  submitted,  is  true  in  a  limited  sense  only.^'^  The 
effect  of  such  a  lease  is  obviously  to  deplete  the  cor- 
pus of  the  subject  of  the  lease  as  the  lessee's  mining 
progresses,  and  in  that  sense  the  lease  may  ultimately 
effect  a  transfer  of  a  portion  of  tlie  land  for  the  con- 
sideration named;  but  the  same  might  be  said  of  the 
grant  of  a  mere  right  to  take  minerals  from  another's 
land  at  a  certain  royalty,  a  right  of  profit.  The 
lease,  since  it  transfers  to  the  lessee  merely  a  limited 
estate  in  the  minerals,  cannot  well  be  regarded  as 
equivalent  to  a  sale  of  the  minerals,  if  by  the  latter  ex- 
pression is  meant  an  absolute  transfer  of  the  minerals. 
It  ultimately  results,  it  is  true,  in  the  acquisition  by 
the  lessee  of  the  absolute  ownership  of  such  minerals 
as  he  may  remove  during  the  term  named,  but  this  is 
by  reason  of  their  removal  by  him,  and  not  by  reason 
of  the  lease,  except  as  this  may  justify  their  removal.^^ 
The  view  that  a  mining  lease  is  a  sale  of  the  minerals, 
it  is  to  be  remarked,  does  not  harmonize  with  de- 
cisions and  dicta  ^^  that  the  sums  to  b'^  paid  by  the 
lessee  for  the  privilege  of  extracting  the  minerals  are 
to  be   regarded  as   rent. 

By  some  decisions,  if  the  rent  is,  by  the  terras  of 
the  lease,  entirely  dependent  on  the  extraction  of  ore, 
a  covenant  on  the  part  of  the  lessee  is  to  be  implied 
that  he  will  work  the  claim  or  mine  with  reasonable 
diligence,  "•'''  and  occasionally  it  has  even  been  decided 
that,  although  there  is  no  express  provision  to  that  effect, 

nrooks  V.  Cook,   141  Ala.  499,  38  32.     Daniel    v.    Oracle,    6    Q.    B. 

So.  641.  145;      In   re    Roundwood    Colliery 

30.  See  State  v.  Evans,  99  Co.  [18971,  Ch.  373;  Malcomson  v. 
Minn.  220,  108  N.  W.  958;  Dennis-  Wappoo  Mills,  85  Fed  907;  Nelson 
ton  V.  Haddock.  200  Pa.  426,  50  v.  Republic  Iron  &  Stel  Co.  240 
Atl.  197.  Fed.  285,  153  Pac.  211;   Lacey  v. 

31.  See  Butler  v.  McGorrisk,  Newcomb,  95  Iowa,  287,  63  N.  W. 
114  Fed.  300,  52  C.  C.  A.  212;  Cool-  704;  Higgins  v.  California  Petro- 
baugh  V.  Lehigh  &  W.  Coal  Co.,  leum  &  Asphalt  Co.,  109  Cal.  304, 
213  Pa.  28,  4  L.  R.  A.  (N.  S.)  207,  41  Pac.  1087;  Boeing  v.  Owsley, 
62  Atl.  94.  122  Minn.  190,  142  N.  W.  287;  Mc- 
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the  lessor  may  assort  a  forfeiture  for  failure  to  work."^ 
It  would,  however,  he  more  in  ac<'ord  with  principU^  to 
base  the  rights  of  the  lessor  in  such  case,  as  to  resump- 
tion of  possession,  upon  the  theory  that  the  failure  to 
work  involves  an  olfer  to  relinijuish  possession  which  the 
lessor  may  accept,  thereby*  effecting  a  surrender  by 
operation  of  law,"''  or  upon  the  tlieory  that  a  promise  to 
work  the  mine  is  to  be  implied,  and  that  upon  the  les- 
see's repudiation  of  that  promise  the  other  party  may 
rescind  and  recover  the  consideration  for  the  promise, 
that  is,  the  possession  of  the  land.^^" 

A  conveyance,  by  the  owner  of  land,  of  the  min- 
erals in  place  therein,  giving*  an  absolute  interest  in 
the  minerals,  a  fee  simple  estate,'*^  has  occasionally 
been  referred  to  as  a  lease,  when  the  word  "lease"  was 
used  in  the  instrument,  and  a  rent  reserved,  with  a 
right  of  forfeiture  for  non  jiayment."^'^  Such  a  use 
of  the  expression   "lease"   evidently   does   not  harmo- 

Intyre   v.  Mclntyre  Coal   Co.,   105  Iowa,  304,   101  N.   W.   1056;    EHis 

N.   Y.  264,   11  N.  E.  645;    Miner's  v.  Swan,  38  R.  I.  534,  96  Atl.  840. 
Bank  v.  Heilner,  47  Pa.  452.  35a.     Ante,  §  89,  note  40. 

33.  Sharp  v.  Beh",  117  Fed.  36.  Williams  v.  Gibson,  84  Ala. 
864;  Stoddard  v.  Illinois  Improve-  228,  5  Am.  St.  Rep.  368,  4  So.  350; 
ment  &  Ballast  Co.,  275  HI.  199,  Manning  v.  Frazier,  96  111,  279; 
113  N.  E.  913;  Conrad  v.  More-  Barrett  v.  Kansas  &  Texas  Coal 
head,  89  N.  C.  31;  Watson  v.  Co.  70  Kan.  649,  79  Pac.  150; 
O'Hern,  6  Watts  (Pa.)  362;  Mc-  Chester  Emery  Co.  v.  Lucas,  112 
Knight  V.  Manufacturers'  Natural  Mass.  424;  Negaunee  Iron  Co.  v. 
Gas  Co.,  146  Pa.  185,  28  Am.  St.  Iron  Cliffs  Co.  134  Mich.  264.  96 
Rep.  790,  23  Atl.  164;  Chandler  N.  W.  468;  Hartwell  v.  Camman, 
V.  French,  73  W.  Va.  658,  L.  R.  K.  :o  N.  J.  Eq.  128,  64  Am.  St.  Rep. 
1915  B,  561,  81  S.  E.  825.  448;   Gill  v.  Fletcher,  74  Ohio  St. 

34.  Brown  v.  Wilmore  Coal  Co.,  295,  113  Am.  St.  Rep.  962,  78  N.  E. 
153  Fed.  143,  82  C.  C.  A.  295;  Is-  433;  Morison  v.  American  Ass'n, 
land  Coal  Co.  v.  Combs,  152  Ind.  110  Va.  91,  65  S.  E.  469. 

379,  53  N.  E.  452;  Conrad  v.  More-  37.     Coolbaugh     v.     Lehigh     & 

head,    89    N.    C.    31;    Shenandoah  Wilkes  Barre  Coal  Co.,  213  Pa.  28. 

Land    &    Anthracite    Coal    Co.    v.  4  L.  R.  A.  (N.  S.)  207.  62  Atl.  94; 

Hise,  92  Va.  238,  23  S.  E.  303.  Gallagher  v.   Hicks,   216   Pa.   243. 

35.  See    Price    v.    Black,     126  65   Atl.    623. 
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nize  with  its  ordinary  use  as  applying  to  the  conveyance 
of  an  estate  less  than  that  of  the  grantor. 

§  255.  Sovereign  rights.  By  the  common  law,  all 
mines  of  gold  and  silver  belonged  to  the  king,  and  also, 
it  seems,  all  mines  in  which  gold  or  silver  might  be 
found  in  connection  with  other  metals.^^  It  was,  how- 
ever, enacted  by  statute  in  England  that  no  copper, 
tin,  iron,  or  lead  mine  should  be  a  royal  mine  merely 
because  gold  and  silver  were  taken  therefrom.^^  The 
question  whether  the  common-law  rule  is  in  force  in 
this  country  is  of  little  importance,  owing  to  the  fact 
that  the  precious  metals  have  been  found  almo&t  ex- 
clusively in  the  public  domain  of  the  United  States,  and 
the  rights  of  the  finders  and  workers  thereof  are  se- 
cured by  express  legislation  on  the  subject.^*^  In  one 
case,  however,  it  has  been  decided  not  to  be  in  force 
so  as  to  vest  the  title  to  a  gold  or  silver  mine  in  the 
state,  on  the  ground  that  the  rights  of  the  crown  at 
common  law  were  personal  to  the  reigning  monarch, 
and  not  attributes  of  sovereignty.^^ 

§  256.  Mineral  oil  and  gas.  Oil  and  natural  gas 
from  beneath  the  surface  of  the  earth  are  usually  re- 
garded as  minerals,^^  but,  owing  to  their  fluid  char- 
acter, they  are  subject  to  rules  different  from  those 
applicable    to   other   minerals,    and    are    treated    some- 

38.  Reg  V.  Earl  of  Northumber-  433,  31  N.  E.  59;  Weaver  v.  Rich- 
land, 1  Plowd,  310.  'ards,  156  Mich.  320,  120  N.  W.  818; 

39.  1  Wm.  &  M.  c.  30,  5  Funk  v.  Haldeman,  53  Pa.  St 
Wm.  &  M.  c.  6,  (A.  D.  1688,  1693).  229;   Jones  v.  Forest  Oil  Co.,  194 

40.  Post    §    423.  Pa.  St.  379,  48  L.  R.  A.  748,  44  Atl. 

41.  Moore  v.  Smaw,  17  Cal.  :074;  Murray  v.  Allred,  100  Tenn. 
199.  But  see  Gold  Hill  Quart?.  100,  39  L.  R.  A.  249,  66  Am.  St. 
Min.  Co.  V.  Ish,  5  Ore.  104.  Rep.  740,  43  S.  W.  355,  Williams  v. 

42.  Brown  v.  Spilman,  155  U,  South  Penn.  Oil  Co.,  52  W.  Va.  138, 
S.  665,  39  L.  Ed.  304;  Peoples'  60  L.  R.  A.  795,  43  S.  E.  214. 
Gas.  Co.  V.  Tyner,  131  Ind.  277,  But  see  Preston  v.  South  Penn. 
16  L.  R.  A.  443,  31  Am.  St.  Rep.  Oil  Co.,  238  Pa.  301,  86  Atl.  203. 
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what  after  the  analogy  of  underground  water.  They 
are  part  of  the  land  until  they  are  removed  therefrom." 
But  the  owner  of  the  land  can  claim  the  gas  or  oil 
thereunder  only  so  long  as  it  there  remains,  and,  if 
it  escapes  into  other  land,  even  as  a  result  of  the  act 
of  the  owner  of  the  latter,  the  owner  of  the  land  un- 
der which  it  had  previously  accumulated  can  no  longer 
assert  any  right  thereto.** 

Oil  and  gas  in  the  land  are  occasionally  referred 
to  as  belonging  to  the  owner  of  the  land,^^  but,  in 
view  of  their  liability  to  escape  into  other  land,  they 
can  be  regarded  as  belonging  to  the  owner  of  the  land 
in  a  very  limited  sense,  if  at  all.*^  "Each  surface 
owner  in  an  oil  or  gas  area  has  the  exclusive  right  on 
his  own  land  to  seek  the  oil  and  gas  in  the  reservoir 
beneath,  but  has  no  fixed  or  certain  ownership  of  them 
until    he    reduces    them    to    actual    possession."*'^        In 


43.  Brown  v.  Spilman,  155  U. 
S.  665,  39  L.  Ed.  304;  Columbian 
Oil  Co.  V.  Blake,  13  Ind.  App.  680; 
Hail  V.  Re3d,  15  B.  Moi-.  (Ky.) 
479;  Kelley  v.  Ohio  Oil  Co.,  57 
Ohio  St.  317,  39  L.  R.  A.  765,  63 
Am.  St.  Rep.  721,  49  N.  E.  399; 
Stoughton's  Appeal,  88  Pa.  St. 
198;  South  Pena.  Oil  Co.  v.  Mc- 
Intire,  44  W.  Va.  296,  28  S.  E. 
922. 

44.  Brown  v.  Spilman,  155  U. 
S.  665,  39  L.  Ed.  304;  People.?' 
Gas  Co.  V.  Tyner,  131  Ind.  277, 
16  L.  R.  A.  443,  31  Am.  St.  Rep. 
443,  31  N.  E.  59;  Kelley  v.  Ohio 
Oil  Co.,  57  Ohio  St.  317,  39  L.  R. 
A.  765,  63  Am.  St.  Rep.  721,  49 
N.  E.  399;  Westmoreland  &  C. 
Natura.l  Gas  Co.  v.  DeWitt,  130  Pa. 
St.  235,  5  L.  R.  A.  731,  18  Atl. 
724;  Gain  v.  South  Penn.  Oil  Co., 
76  W.  Va.  769,  L.  R.  A.  1916B. 
1002,  86  S.  E.  883. 


45.  See  Brown  v.  Spilman,  155 
U.  S.  665,  39  L.  Ed.  304;  Hail  v. 
Reed,  15  B.  Mon.  (Ky.)  479;  Lan- 
yon  Zinc  Co.  v.  Freeman,  68  Kan. 
691,  75  Pac.  995;  Hughes  v.  United 
Pipe  Lines,  119  N.  Y.  423,  23  N.  E. 
1042;  Stoughton's  Appeal,  88  Pa. 
St.  198;  Hague  v.  Wheeler,  157  Pa. 
324,   22   L.   R.   A.   141,   37   Am.   St. 

Rep.  736.  27  Atl.  714;  Williamson 
V.  Jones,  39  W.  Va.  231,  25  L.  R. 
A.  222,  19  S.  E.  436. 

46.  See  Ohio  Oil  Co.  v.  Indiana 
No.  1,  177  U.  S.  190,  44  L.  Ed.  729; 
Poe  V.  Ulrey,  233  111.  56,  84  N.  E. 
46;  Heller  v.  Dailey,  28  Ind.  App. 
555,  63  N.  E.  490;  Strother  v. 
Mangham,  138  La.  437,  70  So.  426; 
Shepherd  v.  McCalmont  Oil  Co., 
38  Hun  (N.  Y.)  37;  Dark  v.  John- 
son, 55  Pa.  164. 

47.  Llndsley  v.  Natural  Car- 
bonic Gas  Co.,  220  U.  S.  61,  55  i.. 
Ed.  369. 
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view  of  the  restricted  nature  of  the  ownership  of  which 
oil  or  gas  in  the  land  is  thus  capable,  it  would  seem  that 
like  water  in  the  land,  it  is  not  properly  a  subject  of 
ownership  distinct  from  the  soil  itself,'''^  but  it  has 
occasionally  been  regarded  as  susceptible  of  such  owner- 
ship."* 

In  perhaps  two  of  the  states  the  right  of  the 
o^^^ler  of  land  to  extract  the  gas  therein  has  been  re- 
garded as  subject  to  a  limitation  that  the  gas  must 
not  be  wasted  or  needlessly  extracted  in  such  a  way 
as  to  threaten  the  destruction  of  the  supply,^^  a 
view  which  accords  with  that  above  indicated,  that  the 
owner  of  land  is  not  the  owner  of  the  oil  and  gas 
therein   until  he   has    reduced   it   to   actual   possession. 

An  oil  or  gas  lease  may  either  have  the  legal  ef- 
fect of  a  grant  for  a  limited  period  of  the  right  to  take 
oil  or  gas  from  the  land,''^  or  it  may  operate,  ap- 
parently, as  a  conveyance  of  an  interest  in  that  part 


48.  Watford  Oil  &  Gas  Co.  v. 
Shipman,  23.3  IH.  9,  122  Am.  St. 
Rep.  144,  84  N.  E.  53;  New  Amer- 
ican Oil  &  xMin.  Co.  v.  Troyer.  166 
Ind.  402,  76  N  E.  253  77  N.  E.  739; 
Kolachny  v.  Galbreath,  26  Okla. 
772,  110  Pac.  902;  Dark  v.  John- 
ston, 55  Pa.  164;  Kelly  v.  Keys, 
213  Pa.  295,  110  Am.  St,  Rep.  547, 
62  Atl.  911.  See  article  by 
John  Stokes  Adams,  Esq.  in  63 
Univ.  of  Penna.  Law  Rev.  471. 

49.  Moore  v.  Griffin,  72  Kan. 
164,  4  L.  R.  A.  (N.  S.)  477,  S3  Pac 
395;  Southern  Oil  Co.  v.  Colquitt, 
28  Tex.  Civ.  App.  292,  69  S.  W. 
169;  Murray  v.  Allred,  100  Tenn. 
100,  39  L.  R.  A.  249,  66  Am  St. 
Rep.  740,  43  S.  W.  355;  Prestoii 
V.  White,  57  W.  Va.  278,  50  S.  E. 
236;  Stoughton's  Appeal,  8C  Pa. 
St.  198. 

50.  Manufacturers's  Gas  &  Oil 


Co  v.  Indiana  Natural  Gas  &  Oil 
Co,  155  Ind.  461,  50  L.  R.  A.  768. 
57  N.  E.  912:  Heller  v.  Dailey,  28 
Ind.  App.  555,  63  N.  E.  490;  Louis- 
ville Gas  Co.  V.  Kentucky  Heating 
Co  117  Ky.  71,  77  S.  W.  368,  30 
L.  R.  A.  588,  4  Ann.  Cas.  355,  111 
Am.  St.  Rep.  225.  And  see  Hai- 
horn  V.  Natural  Carbonic  Gas 
Company,  194  N.  Y.  326,  23  L.  R. 
A.  (N.  S  )  436,  128,  Am.  St.  Rep. 
555,  87  N.  E.  504;  Contra,  Hague 
V.  Wheeler,  157  Pa.  324,  22  L.  R. 
A  141,  37  Am.  St.  Rep.  736,  27  Atl. 
714. 

51.  See  Graciosa  Oil  Co.  v. 
Santa  Barbara  County,  155  Cal. 
140,  99  Pac.  483;  Monfort  v.  Lan- 
yon  Zinc  Co.,  67  Kan.  310,  72  Pac. 
784;  Hicks  v.  American  Nat.  Gas 
Oa,  207  Pa.  570,  65  L.  R.  A.  209, 
57  Atl.  55;  Toothman  v.  Courtney, 
63  W.  Va.  167,  58  S.  E.  9i:. 
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of  tlie  land  })oiieatli  tho  surface  in  wliicli  the  oil  or  gas 
exists,  free  from  liability  for  waste  by  reason  of  the 
extraction  of  the  oil  or  gui^.-'- 

An  oil  or  gas  lease  which  contenij)lates,  in  the 
first  place,  merely  an  exploration  of  the  land  in  order 
to  ascertain  whether  oil  or  gas  can  be  found  therein 
"in  paying  quantities,"  has  been  regarded  as  vesting 
no  proprietary  right  in  the  lessee  until  oil  or  gas  to 
that  extent  is  actually  found  and,  as  expressed  in 
some  of  the  cases,  as  giving  him  a  mere  oi)tion  in  connec- 
tion with  the  land,  so  that,  in  case  he  fails  to  exercise 
reasonable  diligence  in  the  search  for  oil  or  gas,  or  in 
case  he  fails  to  tind  it  by  the  exercise  of  such  diligence, 
his  interest  under  the  lease,  such  as  it  was,  comes  to 
and  end.^^  In  some  cases,  moreover,  without  espec- 
ial reference  to  whether  the  presence  of  oil  or  gas  in 
paying  quantities  has  been  ascertained  or  remains  still 
to  be  ascertained,  it  has  been  decided  that  a  failure 
by  the  lessee,  for  a  considerable  time,  to  continue  oper- 
ations on  the  land,  justifies  a  finding  of  abandonment 
by  him,  of  which  the  owner  of  the  land  may  avail  him- 
self,^* and  a  condition  of  forfeiture  to  that  etfect 
has  occasionally   been   imjilied.^'^ 

52.  See  Woodland  Oil  Co.  v.  Co.  v.  Pretts,  152  Pa.  451.  25  Atl. 
Crawford,  55  Ohio  St.  161,  34  L.  732;  Calhoon  v.  Neely,  201  Pa.  97 
R.  A.  62,  44  N.  E.  1093;  Barnsdal!  fO  Atl.  967;  Riculands  Oil  Co.  v! 
V.  Bradford  Gas.  Co.,  225  Pa.  338,  Morriss,  108  Va.  2SS,  61  S  E  762- 
2fi  L.  R.  A.  (N.  S.)  614.  74  Atl.  207;  Slate  v.  South  Perm.  Oil  Co.,  42  w' 
McKean  Natural  Gas.  Co  v.  Wol-  Va.  80,  24  S.  E.  688;  Hugginj--  v. 
cott,  254  Pa.  323,  98  Atl.  Kf.r.  Daley,  40  C.  C.  A.  12,*  99  Fed.  loG, 

53.  Mansfield  Gas  Co.  v.  Park-  48  L.  R.  A.  320. 

hill,  114  Ark.  419,  169  S.  \V.  957;  54.  Mansfield  Gas  Co.  v.  Park- 
Florence  Oil  &  Refining  Co.  v,  hill,  114  Ark.  419,  169  S.  W.  957; 
Orman,  19  Colo.  App.  79.  73  Pac.  Soaper  v.  King,  167  Ky.  121.  ISO 
62*;  Ohio  Oil  Co.  v.  Detamore,  S.  W.  46;  Eaton  v.  Allegheny  Gas 
]65  Ind.  243,  73  N.  E.  9f6;  Harris  Co.,  122  N.  Y.  416;  Kleppner  v. 
V.  Riggs,  — ,  Ind.  App.  — ,  112  N.  Lemon,  176  Pa.  502,  35  Atl.  109; 
E.  36;  Dickey  v.  Coffeyville  Vitri-  Jennings  v.  Southern  Carbon  Co., 
fied  Brick  &  Tile  Co.,  69  Kan.  106,  73  W.  Va.  215,  80  S.  E.  368. 
76  Pac.  398;  Kelley  v.  Harris,  — ,  55.  Acme  Oil  &  Min.  Co.  v, 
Okla.—,  162  Pac.  219;  Venture  Oil  Williams,    140    Cal.    6S1.    74    Pac. 
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III.     Vegetable  Peoducts  of  the  Eaeth, 


§  257.  Fructus  industriales  and  fructus  naturales. 
Those  products  of  the  earth  which  are  the  result  of 
annual  labor  and  manuring  by  the  person  in  possession 
of  the  land,  known  sometimes  as  '' fructus  industriales," 
and  sometimes  as  "emblements,"  are  regarded,  for 
many  purposes,  not  as  constituting  a  part  of  the  land, 
but  as  chattels.  Of  such  character  are  grain,  garden 
vegetables,  and  other  annual  crops.  On  the  other  hand, 
trees,  perennial  bushes,  and  grasses,  termed  "fructus 
naturales/'  are  regarded  as  a  part  of  the  land  for 
all  purposes.^*'  Fruits  upon  trees  and  bushes  have 
usually  been  included  in  this  latter  class,  even  though 
to  some  extent  the  result  of  annual  labor  and  manur- 
ing.^'^  But  occasionally  such  fruits,  when  grown  by 
the  application  of  regular  labor,  have  been  regarded 
as  fructus  industriales.^^  Hops,   though  growing   from 


296;  Consumers  Gas  Trust  Co.  v. 
Littler,  162  Ind.  320,  70  N.  E.  363; 
Indiana  Oil  Gas  &  Development 
Co.  V.  McCrory,  42  Okla.  136,  140 
Pac.  610. 

56.  Co.  Litt.  55b;  2  Blackst. 
Comm.  123,  1  Williams,  Execu- 
tors (9th  Ed.)  620;  Evans  v. 
Hardy,  76  Ind.  527;  Powers  v. 
Clarkson,  17  Kan.  218;  Sparrow 
\.  Pond,  49  Minn.  412,  16  L.  R.  A. 
103,  32  Am.  St.  Rep.  571,  52  N.  W. 
36;  Kirkeby  v.  Erickson.  90  Minn. 
299,  101  Am.  St.  Rep.  411,  96  N.  W. 
■■(05;  In  re  Chamberlain,  140  N.  Y. 
390,  37  Am.  St.  Rep.  5GS,  35  N.  E. 
602;  Pattison's  Appeal,  61  Pa.  St. 
294;  Reiff  v.  Reiff,  64  Pa.  St.  134; 
Kimball  v.  Sattley,  55  Vt.  285,  45 
Am.  Rep.  614. 

Artificial  grasses,  however,  pro- 
duced by  special  cultivation,  may 


perhaps  be  regarded  as  fructus 
industriales.      See      1      Williams, 

Executors   (9th  Ed.)   625.     Graves 

V.  Weld.  5  B.  &  Ad.  105 ;  Vv'imp  v. 

Early,  104  Mo.  App.  85.  But  see 
Evans    v.    Iglehart,    6    Gill    &    J. 

(Md.)  171,  189. 

57.  Rodwell  v.  Phillips,  9  Mees 
&  V/.  501;  State  v.  Gemmill,  1 
Houst.  (Del  )  9;  Sparrow  v.  Pond, 
49  Minn.  412,  16  L.  R.  A.  103,  32 
Am.  St.  Rep.  571,  52  N.  W.  36; 
Rogers  v.  Elliott,  59  N.  H.  201, 
47  Am.  Rep.  192;  Kain  v.  Fisher,  6 
N.  Y.  597;  Kimball  v.  Sattley,  55 
Vt.  285,  45  Am.  Rep.  614;  EWell, 
Fixtures    (2nd    Ed.)    333. 

58.  Purner  v.  Piercy,  40  -Md. 
212,  17  Am.  Rep.  591;  Vulie^ieh 
v.  Skinner,  77  Cal.  239,  19-^Pac. 
424;  Smock  v.  Smock,  37  Mo.  App. 
56. 
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permanent  roots,  have  usually  been  regarded  as  fruc- 
tus  industriales ,  as  being  the  result  of  the  industry  of 
the  tenant  in  possession  ;''''^  and  on  the  same  i)rinciplo, 
crude  turpentine  formed  on  the  body  of  a  tree,  pro- 
duced by  labor  and  cultivation,  has  been  so  classed.*'" 
The  practical  applications  of  the  distinction  between 
fructus  industriales  and  friictus  naturales  are  stated 
in  the  five  sections  next  following.  While,  as  will  be 
seen  therein,  fructus  industriales  are  for  most  purposes 
treated  as  personal  property,  whether  it  is  proper  to 
regard  them  as  personal  property  for  all  purposes  is 
open  to  considerable   question.^ ^ 

§  258.  Succession  on  death  of  owner.  Upon  the 
death  of  the  owner  of  land  without  having  made  a 
devise  thereof,  while  the  land,  together  with  the  fruc- 
tus naturales,  will  pass  to  the  heir,  the  fructus  indus- 
tiales  pass  to  the  executor  or  administrator  as  per- 
sonal assets.^2  In  a  number  of  states  this  matter  is 
regulated  by  statute.^^  Annual  crops,  and  a  fortiori 
permanent  growths,  pass  with  the  land  to  a  devisee 
thereof,  unless  it  is  otherwise  expressed  in  the  will.*'^ 

59.  Latham  v.  Atwood,  Cro.  Ex'rs  (9th  Ed.)  622;  2  Woerner, 
Car.  515;  RodweH  v.  PMUips,  0  Administration,  §  282;  In  re 
Mees.  &  W.  501;  Frank  v.  Har-  Ring's  Estate,  132  la.,  216,  li(9  N. 
rington,  36  Barb.  (N.  Y.)  415.  See  W.  710;  Dennett  v.  Hopkinson.  8.1 
Graves  v.  Weld,  5  Barn.  &  Adol.  Me.  350;  Penhallow  v.  Uwiglit,  7 
105.  Mass.  34,   5  Am.   Dec.  21;    McGee 

60.  Lewis  v.  McNatt,  65  N.  C.  v  Walker,  106  Mich.  521,  64  N.  W. 
63;  Richbourg  v.  Rose,  53  Fla.  482;  Sherman  v.  Willett,  42  N.  Y. 
173,    125    Am.    St.    Rep.    1061,    12  146. 

Ann.  Gas.  274,  44  So.  69.     But  see  63.     2  Woerner,  Adu-^inistracion, 

Florala    Sawmill    Co.   v.    Parrish,  §  282.     See  Wright  v.  Watson,  96 

155  Ala.  462,  46  So.  461.  Ala.  536;  Cheney  v.  Rocdhouse,  32 

61.  See  the  question  well  dis-  111  App.  49;  Evans  v.  Hardy,  76 
cussed  by  Simmons,  C.  J.,  in  Bag-  Ind.     527;      Dickey     v.     WUkins, 

:  ley  V.  Columbus  Southern  Ry.  Co.,  (Miss.)    17    So.    374;    Bradner    v. 

98   Ga.   626,    34   L.   R.   A.   286,   58  Faulkner,  34  N.  Y.  347;  Waring  v. 

Am.  St.  Rep.  325.  25  S.  E.  638.  Purcell,  1  HiU  Eq.  (S.  C).  193. 
62:     Co.   Litt.   55b;    1  Williams,  64.     Co.    Litt.    551.,    Hargraves 
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§  259.  Sale  or  conveyance  of  land.  On  the  sale  of 
land,  or  on  its  conveyance,  either  absolntely  or  by  way 
of  mortgage,  vegetable  gro\\^hs  thereon  ordinarily 
pass  with  the  land  to  the  vendee  or  grantee,  this  being 
true  of  annual  crops,  as  well  as  of  trees  or  shrubbery .«^ 
Trees  planted  in  a  nursery  garden  likewise  prima  facie 
pass  by  a  conveyance  of  the  land.<"'  And  even  trees 
and  crops  which  have  been  cut  and  are  lying  upon  the 
land  have  been  regarded  as  passing  under  a  conveyance 
in  terms  of  the  land.^' 

Although  the  vegetable  growths  ordinarily  pass 
on  a  conveyance  in  terms  of  the  land,  they  do  so  mere- 
ly because  such  is  the  presumed  intention  of  the  grantor, 
and  they  do  not  pass  if  an  intention  appears  from 
the  conveyance  that  they  shall  not  pass.  In  other 
words,  an  exception  or  "reservation"  of  such  growths 
is  valid,'  the  effect  thereof  being  that  the  grantor  re- 


note;  Spencer's  Case,  Winch.  51; 
Cooper  V.  Woolfit,  2  Hurl.  &  N. 
122;  Denne-t  v.  Hopkinson,  63  Me. 
530;  Pratte  v.  Coffman's  Ex'r  27 
Mo.  424;  In  re  Anderson's  Estate, 
_  Neb.  —  118  N.  W.  1108;  Budd 
V.  Hiler,  27  N.  J.  L.  43;  Stall  v. 
Wilbur,  77  N.  Y.  158;  In  re  Cham- 
berlain, 140  N.  Y.  390,  37  Am.  St. 
Rep.  568,  35  N.  E.  602;  Smith  v. 
Barham,  17  N.  C.  420,  25  Am.  Dec. 
72.  Contra,  by  statute,  see  Humph- 
rey V.  Merritt,  51  Ind.  197;  Thjm- 
as  V.  Lines,  83  N.  C.  191. 

65.  Floyd  v.  Ricks,  14  Ark  286, 
5S  Am.  Dec.  374;  Treat  v.  Dorman, 
100  Cal.  623,  35  Pac.  86;  Smith  v. 
Price,  39  111.  28,  89  Am.  Dec.  281; 
Heavilon  v.  Heavilon,  29  Ind.  509; 
Smith  V.  Leighton,  38  Kan.  544, 
5  Am.  St.  Rep.  778,  17  Pac.  52; 
Brown  v.  Thurston,  56  Me.  126, 
96  Am.  Dec.  438;  Tripp  v.  Has- 
ceig,  20  Mich.  254;  Reed  v.  Swan. 
133   Mo.    100,   34    S.    W.    483;    Kil- 


tredge  v.  Woods,  3  N.  H.  503; 
Terhune  v.  Elberson,  3  N.  J.  L. 
533,  Batterman  v.  Albright,  122  N. 
Y.  484,  11  L.  R.  A.  800,  19  Am. 
St.  251,  75  Am.  Dec.  592;  Back- 
enstoss  v.  Stahler's  Adm'rs,  33  Pa. 
St  251,  75  Am  Dec.  592;  Woody 
V.  Wagner,  89  Wash.  429,  154  Pac. 
819. 

That  on  partition  the  allet- 
ment  of  a  certain  portion  of  the 
land  to  a  cotenant  includes  the 
crop  thereon,  see  Calhoun  v.  Cur- 
tis, 4  Mete.  (Mass.)  413,  38  Am. 
Dec.  380. 

66.  Maples  v.  Millon,  31  Conn. 
598;  Smith  v.  Price,  39  111.  28,  89 
Am.  Dec.  284;  Adams  v.  Beadle,  47 
Iowa,  439,  29  Am.  Rep.  487. 

67.  2  Kent,  Comm.  346;  Brack- 
ett  V.  Goddard,  54  Me.  309.  See 
Kittredge  v.  Woods,  3  N.  H.  503. 
72.  Contra,  .Jenkins  v.  Lykes,  19 
Fla.  148:  McRight  v.  Farned 
(Ala.)   70  So.  297. 
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tains,  not  only  tlu'  ownership  tliori'of,  but  also  a  rip:ht 
in  the  soil  sinfficient  for  tiicir  nourishment,  and  tlio 
privilege  of  entering  on  the  huul  to  remove  tiiem."" 
By  some  decisions  an  oral  exception  of  sueh  growths 
is  valid  and  effective,'"*  hut  tiiere  are  decisions  to 
the  contrary,'"  and  evidence  of  such  an  exception 
would  seem  to  l)e  ordinai'ily  inachnissihle  under  the 
general  rule  that  declarations  of  intention  cannot  be 
considered  to  aid  in  the  interpretation  of  an  instrument 
except  when  there  is  an  equivocation  in  the  hmguagc 
thereof.'**"  Occasionally  the  validity  of  su(h  an  excej)- 
tion  has  been  asserted  on  the  theory  that  it  forms  ])art 
of  the  consideration  for  the  conveyance,  and  tiiat  tlie 
consideration  can   always   Ije   shown   orally. ''^'^     But  an 


68.  Heflin  v.  Bingham,  56  Ala. 
566,  28  Am.  Rep.  776;  Howard  v. 
Lincoln,  13  Me.  122;  Clap  v.  Dra- 
per, 4  Mass.  266;  Wait  v.  Baldwin.. 
60  Mich.  622,  1  Am.  St.  Rep.  551, 
27  N.  W.  697;  Alcutt  v.  Lakin,  33 
N.  H.  507,  66  Am.  Dec  739;  Herroii 
V.  Herron,  47  Ohio  St.  544,  9  L. 
R.  A.  667,  21  Am.  St.  Rep.  854 
25  N.  E.  420;  McClintock's  Appe.al, 
71  Pa.  St.  365,  Sterling  v.  Baldwin. 
42  Vt.  306. 

69.  Heavilon  v.  Heavilon,  2'? 
Ind.  5*9;  Kluse  v.  Sparks,  10  Ind. 
App.  444.  37  N.  E.  1047;  Willard 
V.  Higdon,  123  Md.  477,  91  Atl. 
577;  Cooper  v.  Kennedy,  86  Neb. 
119,  124  N.  W,  1131;  Beck  v.  Mc- 
L£.ne,  129  App.  Div.  745,  114  N.  Y 
Supp.  44;  Walton  v.  Jordan,  65 
N.  C.  170;  Baker  v.  Jordan,  3  Ohio 
St  438;  Grabow  v.  McCracken,  23 
Okla.  612,  23  L.  R.  A.  (N.  S  ?  1218, 
102  Pac.  84;  Backens'oss  v.  Stah- 
ler's  Adm'rs,  33  Pa.  St.  251,  7.j 
Am.  Dec.  592;  Bjornson  v.  Rostad, 
30  S.  Dak.  40,  Ann.  Cas.  1915A 
1151,  137  N.  W.  5b7;Keir   v.  Hill, 


27  W.  Va.   .57(;:      See   SluM'nian   v. 
Willett,  4?  NT.  Y.  ]46. 

70.  Gibbons  v.  Dillingham,  10 
Ark.  9,  50  Am.  Dec.  233;  P^iske  v. 
Soule.  87  Cal.  313,  25  Pac.  430; 
Smith  V.  Price,  39  111.  28;  Cock- 
rill  V.  Downey,  4  Kan.  426;  Browa 
V.  Thurston,  56  Me.  126,  96  Am. 
Dec.  438;  Vanderkarr  v.  Thomp- 
son, 19  Mich.  82;  Kammrath  v. 
Kidd,  89  Minn.  380,  99  Am.  St. 
Rep.  603,  95  N.  W.  213;  Cantrell 
V.  Crane,  161  Mo.  App.  308,  143  S. 
W.  837;  Austin  v.  Sawyer.  9  Cow. 
(N.  Y.)  39:  Alexander  v.  Ilerndon, 
^.4  S.  C.  181.  65  S.  E.  1048. 

70a.  4  Wigmore,  Evidence,  §'5 
1471,  1472;  Phipson,  Evidence 
(4th  Ed.)   563. 

70b.  Lloyd  v.  Sandusky,  203  111. 
621,  68  N.  E.  154;  Heavilon  v. 
Heavilon,  29  Ind.  509;  Holt  v. 
Holt,  57  Mo.  App.  272;  Grabow  v. 
McCracken,  23  Okla.  612,  23  L.  R. 
A.  (N.  S.)  1218,  18  Ann.  Cas.  503, 
102  Pac.  84. 
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exception  is  not,  properly  speaking,  a  part  of  tlie  con- 
sideration, and  cannot  well  be."''''  Sometimes  the  va- 
lidity of  the  oral  exception  is  sought  to  be  sustained 
upon  the  ground  that  the  parties  interested  may,  by 
oral  agreement,  make  vegetable  growths  personalty, 
although  they  were  previously  part  of  the  realtyJ^ 
Even  conceding  that  this  might  be  done,  however,  the 
fact  that  the  vegetation  is  personalty  does  not  neces- 
sarily exclude  it  from  the  operation  of  the  conveyance. 
"Whether  it  passes  is  a  question  of  intention,  that  is 
of  the  interpretation  of  the  language  used  in  the  in- 
strument, and  not  of  the  legal  character  of  the  vege- 
tation. 

If  the  ownership  of  any  part  of  the  vegetation 
has  previously  been  vested  in  a  person  other  than  the 
owner  of  the  land,  it  will  not  pass  under  a  conveyance 
of  the  land  by  the  latter,  at  least  to  one  who  knows 
of  such  severance  of  ownership,''^^  and,  by  some  de- 
cisions, crops  which  are  ready  for  cutting  are  not 
considered  to  pass  by  a  conveyance   of  the  land."^^ 

70c.  That  is,  the  withdrawal  127,  184  S.  W.  850;  Johnson  v. 
from  the  operation  of  the  convey-  Barber,  10  111.  431;  Wait  v.  Bald- 
ance  of  a  part  of  what  would  win,  60  Mich.  622,  1  Am.  St.  Rep. 
otherwise  be  included  therein  can-  551,  27  N.  W.  697;  Austin  v.  Saw- 
not  be  regarded  as  a  considera-  yer,  9  Cow.  (N.  Y.)  39;  Myers  v. 
tion,  since  the  grantor  does  not  White,  1  Rawle  (Pa.)  355;  Her- 
tLereby  part  with  any  thing  of  shey  v.  Metzgar,  90  Pa.  St.  218; 
value.  The  effect  of  the  exception  Willis  v.  Moore,  59  Tex.  628;  see 
is  merely  to  give  him  less  than  Granville  Lumber  Co.  v.  Atkiu- 
wbat  he  otherwise  would  have  ob-  son,  234  Fed.  424. 
tained.  It  might  as  Avell  be  said  73.  Hecht  v.  Dettman,  56  Iowa, 
that  if  the  owner  of  two  adjoin-  679;  Powell  v.  Rich,  41  111,  466; 
ing  lots  conveys  one  of  them,  the  First  Nat.  Bank  of  Clay  Centre  v. 
ncn  inclusion  of  the  other  lot  Beegle,  .52  Kan.  709,  39  Am.  St. 
constitutes  a  consideration  for  Rep.  305,  35  Pac.  814.  See  Willis 
the  conveyance.  v.    Moore,    59    Tex.    628.      Contra, 

71.  See  editorial  12  Columbia  Tripp  v.  Hasceig,  20  Mich.  254,  4 
Law  Rev.  456.  Am.  Rep.   388;    In   re  Anderson's 

72.  1  Williams,  Ex'rs  (9th  Ed.)  Estate,  83  Neb.  8,  131  Am.  St.  Rep. 
620;  1  Woerner,  Administration,  613,  17  Ann,  Cas.  941,  118  N.  W. 
§  281;  Bunch  v.  Pittman,  123  Ark.  1108. 
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§  260.  Liability  for  debts.  Fructus  naturalcs  arc 
not  subject  to  levy  on  execution  as  personal  property,"'* 
but  fructus  industriales  are  so  subject,  and  the  sheriff 
or  purchaser  may  enter  on  the  land  for  purposes  of 
their  cultivation,  preservation,  or  removal,  tliough  hav- 
ing no  interest  in  the  land.'^^  The  crops  so  levied 
on  are  thereafter  to  be  considered  as  in  the  custody 
of   the    law.'^« 

§  261.  Severance  from  the  land — Actual  or  con- 
structive. Any  growth  of  tlie  soil,  even  though  not  ])ro- 
duced  by  annual  labor,  is  personalty  after  its  actual 
severance  from  the  soil  by  the  owner  of  the  land,  as  in 
the  case  of  timber  cut  by  him.  Furthermore,  by 
the  weight  of  authority,  there  may  be  constructive  or 
legal  severance  of  vegetable  products  while  still  grow- 
ing or  standing  in  the  soil.  Thus,  it  has  been  de- 
decided  that,  upon  a  conveyance  by  the  landowner  of 
growing  trees  apart  from  the  land,  they  become  per- 
sonalty,'^'^  and   the   same   effect   has   been   given   to    an 

74.  Sparrow  v.  Pond,  49  Minn.  Reidesil,  71  Iowa,  315,  32  N.  W. 
412,  16  L.  R.  A.  103,  32  Am.  St.  238;  Tipton  v.  Martzell,  21  Wash. 
Rep.  571,  52  N.  W.  36;  Adams  v.  273,  75  Am.  St.  Rep.  838,  57  Pac. 
Smith,  1  Breese  (lU.)  283,  Rogers  806.  criticized,  3  Harv.  Law  Rev. 
V.  Elliott,  59  N.  H.  201,  47  Am.  218;  and  see  Heard  v.  Fairbanks, 
Rep.  192.  5  Mete.    (Mass.)   Ill,  38  Am.  Dec. 

75.  Evans  v.  Roberts,  5  Barn  394.  In  some  states  there  are 
&  C.  832;  Parham  v.  Thompson,  statutory  provisioru>  as  to  the 
2  J.  J.  Marsh  (Ky.)  159;  Craddock  state  of  maturity  of  the  cror  for 
V.  Riddlesbarger,  2  Dana  (Ky )  this  purpose.  Sc€  8  Am.  &  En^. 
205;  Penhallow  v.  Dwight,  7  Mass.  Enc.  Law  (2d  Ed.)  309. 

34;  Whipple  v.  Foot,  2  Johns.  (X.  76.     Peacock  v.  Purvis,  2  Brod. 

Y.)  418,  3  Am.  Dec.  442;   Stewart  &  B.  362. 

v    Doughty,  9  Johns.   (N.  Y.)   108;  77.     Bacon,  Abr.  Executors  (H) 

Pattison's  Appeal,  61  Pa.  St.  294,  3;     1    Williams.    Executors     (9th 

100  Am.  Dec.  637;  Willis  v.  Moore,  Ba.)    620;   Toller,   Law  of  Execu- 

59  Tex.  628,  46  Am.  Rep.  284.  tors,    194;    Wentvorth,    Office    of 

It   has    occasionally   been    held  Executors,  194;    Stukeley  v.  But- 

that  an  execution  cannot  be  levied  ler,    Hobart,    168;    Asher    Lumber 

on  the  crops  as  personalty  until  Co.  v.  Cornett,  22  Ky.  L.  Rep.  659, 

their     maturity.       Ellithorp'      v.  58    S.   W.    438;    Kingsley    v.    Hol- 
R.    P.— 56. 
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exception  of  the  trees  on  a  conveyance  of  the  land.^" 
By  other  decisions,  while  it  is  recognized  that  the 
ownership  of  the  trees  may  be  vested  in  a  person 
other  than  the  owner  of  tlie  soil,  they  are  regarded  as 
still  retaining  the  character  of  land,  so  long  as  they 
are  rooted  in  the  soil,''^  and,  so  regarded,  an  estate 
therein  may  properly  be  considered  to  exist  in  such 
other  person,  either  an  estate  of  inheritance,''*'  or 
an  estate  for  years,  as  when  trees  are  leased,  sep- 
arately from  the  land,  for  a  certain  period,  as  is 
frequently  done  where  the  sap  is  utilized  for  com- 
mercial  purposes.^** 

In  the  case  of  the  separate  conveyance  of  stand- 
ing trees,  or  of  their  exception  from  a  conveyance  of 
the  land,  their  owner  has  an  interest  in  the  soil  suf- 
ficient for  their  support  and  nourishment,  in  the 
nature  of  an  easement,  and  also  the  right  to  enter  on 
the  land  in  order  to  cut  and  remove  them.^^ 


brook,  45  N.  H.  313,  86  Am.  Dec. 
173;  Bank  of  Lansingburg  v. 
Crary,  1  Barb.  (N.  Y)-  542;  Fair- 
b;nks  v.  Stowe,  82  Vt.  155,  138 
Am.  St.  Rep.  1074,  74  Atl.  lOOG. 
See  Liford's  Case,  11  Co.  Rep.  46b, 
50a. 

In  France  v.  Deep  River  Log- 
ging Co.,  7C  Wash.  336,  140  Pac. 
361,  it  was  considered  that  a  con- 
veyance of  the  trees  effected  their 
conversion  into  personalty  only  [i 
tbfre  was  some  limitation  of  time 
within  which  the  grantee  might 
remove  the  trees. 

78.  Wentworth,  Office  of  Ex- 
ecutors (14th  Ed.)  148;  1  Wil- 
liams, Executors  620,  (citing  Her- 
lakenden's  Case.  4  Coke,  63b, 
which  does  not,  however,  sustain 
the  statement);  Baker  v.  Jordan, 
3  Ohio  St.  438;  Sterling  v.  Bald- 
win, 42  Vt.  306.    See  McClintock's 


Appeal.  71  Pa  St.  365. 

79.  Liford's  Case,  11  Coke,  46b; 
V/hite  V.  Foster,  102  Mass.  375; 
Knotts  V.  Hydrick,  12  Rich.  L. 
(S.  C.)  314;  Williams  v.  Jones. 
131  Wis    361.  Ill  N.  W.  505. 

79a.     Barrington's  Case,  8  Coke, 
136b;  Liford's  Case,  11  Coke,  46b, 
Cro.  Jac  487;  Stanley  v.  White,  14 
East,    338;    North    Georgia,   Co.   v. 
Bebee,  128  Ga.  563,  57  S.  E.  873 
Clap    V.    Draper,    4    JVLass.     266 
White    V.    Foster,    102    Mass.    375 
Chapman  v.  Dearman,  —  Tex.  — , 
181  S.  W.  808. 

80.  Perkins  v.  Petersor  110 
Ga.  24,  35  S.  E.  319;  Carter  v. 
Williamson,  106  Ga.  280,  31  S.  E. 
C51. 

81.  Liford's  Case,  11  Coke,  46b; 
White  V.  Foster,  102  Mass  375; 
Wait  V,  Baldwin,  60  Mich.  622, 
1  Am.  St.  Rep.  551,  27  N.  W.  697. 
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Form  of  conveyance.     In  order  to  effect  a  valid 

conveyaiK'e  of  growing  trees,  there  must  be  a  written 
instrument  executed  with  the  same  formalities  as  are 
required  in  the  transfer  of  a  like  inteiest  in  any  other 
part  of  the  land.^^-  Even  though  tlie  effect  of  the 
conveyance  is  to  make  the  trees  chattels,  still  they  are 
not  chattels  when  it  is  executed.  For  the  same  rea- 
son a  mortgage  of  growing  trees  as  such  should,  it 
seems  clear,  be  executed  and  recorded  as  a  mortgage 
of  land  and  not  as  a  mortgage  of  chattels."*'  Occasion- 
al decisions^^  to  the  effect  that  trees,  or  other  frit€- 
tus  naturales,  such  as  grasses,  may  be  the  subject 
of  chattel  mortgage  by  the  owner  of  the  land,  are, 
it  is  submitted,  unsound.  If  they  can  be  conveyed 
only  as  land,  they  can  be  mortgaged  only  as  land.'^'' 
A  separate  transfer  or  mortgage  of  fructits  hid ast rial es 
is   to   be   distinguished   in   this    regard,    a   transfer    or 


82.  Heflin  v.  Bingham,  56  Ala. 
E66,  28  Am.  Rep.  776;  Griffith  v. 
Ayer-Lord  Tie  Co.,  109  Ark.  223, 
159  S.  W.  218;  Richbourg  v.  Rose, 
53  Fla.  173,  44  So.  69;  Coody  v. 
Lumber  Co..  82  Ga.  793,  10  S.  E. 
218;  Bank  v.  Bouse,  142  Ky.  612, 
134  S.  W.  1121;  Powers  v.  Clark- 
son,  17  Kan.  218  (growing  grass) :, 
White  V.  Foster,  102  Mass.  875; 
White  V.  King,  87  Mich.  107,  49 
N.  W.  518;  J.  Neils  Lumber  Co.  v. 
Hines,  93  Minn.  505,  101  N.  W.  959; 
Williams  Cooperage  Co.  v.  Quer- 
cus  Lumber  Co.,  187  Mo.  App.  373, 
173  S.  W.  42;  Kingsley  v.  Hol- 
brook,  45  N.  H.  313,  86  Am.  Dec. 
173;  Bank  of  Lansingburgh  v. 
Crary,  1  Barb.  (N.  Y.)  546  (grow- 
ing grass) ;  Drake  v.  Howell,  13J 
N.  C.  162,  45  S.  E.  539;  Pattison's 
Appeal,  61  Pa.  294;  Childers  v 
Coleman  Co.,  122  Tenn.  109,  118 
S.  W.  1018;  Prance  v.  Deep  River 


Logging   Co.    79    Wash.,    336,    143 
Pac.  S61. 

83.     Williams  v.  Hyde,  98  Mich. 
152,  57  N.  W.  98,  so  decides. 

84.  Boykin  v.  Rosenfield,  69 
Tex.  115,  9  S.  W.  318;  Bank  of 
Lansingburgh  v.  Crary,  1  Barb. 
(N.  Y.)  546;  Cudworth  v.  Scotc, 
41  N.  H.  456;  Kimball  v.  Sattley, 
55  Vt.  285,  45  Am.  Rep.  614.  The 
three  latter  cases  involved  mort- 
feages  of  growing  grass,  and  some- 
what singularly,  they  each  con- 
cede that  the  grass  was  a  part  of 
the  realty  at  the  time  of  the  exe- 
cution of  the  chattel  mortgage 
1  hereon. 

85.  A  mortgage  made,  not  by 
the  owner  of  the  land,  but  by 
one  who  has  entered  into  a  coa- 
tract  to  purchase  growing  trees 
is  to  be  distinguished.  Such  a 
mortgage  is  a  mortgage  of  "per- 
sonal   property,    to    take    effect    as 
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mortgage    thereof    being,    by    the    trend    of    authority, 
a  transfer  or  mortgage  of  chattels  merely.^*' 

Limitation  as  to  time  of  removal.     If,  on  a 


separate  conveyance  of  trees,  there  is  a  time  named 
within  which  the  person  to  whom  the  conveyance  is 
made  must  remove  them,  his  rights  in  the  trees,  by 
the  weight  of  authority,  cease  at  the  end  of  the 
period  named,  and  the  ownership  of  those  not  removed 
is  vested  in  the  owner  of  the  land,^'^  on  the  theory, 
it  seems,  that  the  stipulation  as  to  time  is  in  effect 
a  condition  subsequent,^^  or  a  special  limitation,^' 
or  that  the  conveyance  is  merely  of  such  trees  as  may 
be  cut  and  removed  within  the  time  named,  in  which 
case   the  beneficiary  has   no   right   of  property   in  the 


such  when  the  wood  and  timber 
should  be  severed  from  the  free- 
hold." Claflin  V.  Carpenter,  4 
.  Met.  (Mass.)  .580,  38  Am.  Dec.  381; 
Douglas  V.  Shumway,  13  Gray 
(Mass.)    498. 

86.     Benjamin,    Sales    (7th   Am. 
Ed.)     §    126;     Mechem,    Sales,    § 
342;  Williston,  Sales,  §  61.  And  see 
Jones  V.  Flint,  10  Ad.  &  Ell.  753 
Stearns   v.   Gafford,    56   Ala.   544 
Marshall  v.  Ferguson,  23  Cai.  65 
Houston   Nat.   Bank  v.   J.  T.   Ed- 
monson &  Co.  — ,  Ala.,  — ,  75  So. 
568;    Graff  v.   Fitch,   58    111.   373; 
Backenstoss  v.  Ctahler's  Adm'rs, 
33  Pa.  St.  251. 

:  87.  Heflin  v.  Bingham,  56  Ala. 
566;  Smith  v.  Dierks  Lumber  & 
Coal  Co.,  130  Ark.,  9,  196  S.  W. 
481;  Call  v.  Jenner  Lumber  Co., 
33  Cal.  App.  310,  165  Pac.  23; 
McRae  v.  Stillwell,  111  Ga.  65,  55 
L.  R.  A.  513.  36  S.  E.  604;  Webber 
\\  Proctor,  89  Me.  404,  36  Atl. 
631;  Perkins  v.  Stockwell,  131 
.  JMass.  529;,  Macomber   v.   Detroit 


L  &  N.  R.  Co.,  108  Mich.  491,  32 
L.  R.  A.  102,  62  Am.  St.  Rep.  713, 
66  N.  W.  376;011is  v.  Drexel  Fur- 
niture Co.,  173  N.  C.  542,  92  S.  E. 
371;  Clark  v.  Guest  54  Ohio  ■  St. 
298,  43  N.  E.  862;  Saltonstall 
V.  Little,  90  Pa.  St.  422,  35  Am. 
Rep.  683;  Bond  v.  Ungerecht,  129 
Tenn.  631,  167  S.  W.  1116;  Allfn 
&  Nelson  Mill  Co.  v.  Vaughn,  57 
Wash.  163,  106  Pac.  622;  Smith  v. 
Ramsay,  116  Va.  530,  82  S.  E.  189: 
Adkins  v.  Huff,  58  W.  Va.  645,  3 
L.  R.  A.  (N.  S.)  649,  6  Ann.  Cas. 
246,  52  S.  E.  773. 

88.  Pee  editorial  notes  28 
Harv.  Law  Rev.  at  p.  114,  8  Mich. 
Law  Rev.  at  p.  502;  Western  Lime 
&  Cement  Co.  v.  Copper  River 
Land  Co.,  138  Wis.  404,  120  N.>W. 
k77. 

89.  Morgan  v.  Perkins,  94  Ga. 
353,  21  ^S.  E.  574;  Midyette  v. 
Grubbs,  145  N.  C.  85,  13  L.  R,.  A. 
(N.  S.)  278,  58  S.  E.  795.  See ^»(e, 
§90.  '  .:.-y 
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uncut  trees  but  merely  a  license  to  cut  and  remove 
tliem  during  that  time.^°  In  a  few  cases  the  stipu- 
lation as  to  time  was  regarded  as  not  affecting  the 
right  to  cut  and  remove  trees  after  the  time  named, 
but  as  at  most  giving  merely  a  right  of  action  to  the 
landowner  for  the  damage  caused  by  the  occupation 
of  the  land  by  the  trees,  and  the  entry  thereon  by 
their  owner,  after  that  time.^^ 

Even  in  the  absence  of  an  express  limitation  as 
to  the  time  of  cutting  and  removal,  the  courts,  moved 
by  a  desire  to  prevent  the  operation  of  a  mere  con- 
veyance of  trees  as  in  effect  a  conveyance  of  the  soil 
on  which  the  trees  are  growing,  tend  to  imply  a  re- 
quirement that  the  trees  shall  be  cut  and  removed  with- 
in a  reasonable  time,  with  a  resulting  loss  of  all  right 
to  trees  not  removed  within  such  time.*^^* 


90.  Johnson  v.  Truitt,  122  Ga. 
327,  50  S.  E.  135;  Sainders  v. 
Ckrk,  22  Iowa,  275;  Fletcher  v. 
Livingston,  153  Mass.  388,  26  N. 
E.  1001;  King  v.  Merriman,  38 
Minn.  47,  35  N.  W.  570;  Webber  v. 
Proctor,  89  Me.  404,  36  Atl.  631; 
Boisaubin  v.  Reed,  2  Keyes  (N. 
Y.)  323,  1  Abb.  Dec.  161;  Williams 

V  John  L.  Roper  Lumber  Co., 
174  N.  C.  229,  93  S.  E.  741;   Smith 

V  Ramsey,  116  Va.  530,  82  &.  E. 
189;  Strasson  v.  Montgomery,  32 
Wis.  52. 

Whether  timber  cut,  but  not  re- 
moved, within  the  time  named, 
remains  the  property  of  the  own- 
er of  the  land,  is  properly  a 
question  of  the  intention  of  the 
parties.  See  Johnson  v.  Truitt, 
122  Ga.  327,  50  S.  E.  135;  Erskine 
V.  Savage,  96  Me.  57,  51  Atl.  242; 
Macomber  v.  Detroit  L.  &  N.  Co., 
108  Mich.  491,  66  N.  W.  376,  62 
Am.  St.  Rep.  713,  32  L.  R.  A.  102; 
Alexander  v.  Bauer,  94  Minn.  174, 


102  N.  W.  387;  Hubbard  v.  Burton, 
75  Mo.  65;  Boisaubin  v.  Reed,  2 
Keyes  (N.  Y.)  323;  Strong  v.  Eddy 

40  Vt.  547;  Hicks  v.  Smith,  77 
Wis.  146,  46  N.  W.  133. 

91.  Zimmerman  v.  Daffin,  149 
Ala.  380,  9  L.  R.  A.  N.  S.  663, 
123  Am.  St.  Rep.  65,  42  So.  858; 
Walker  v.  Johnson,  116  111.  App. 
145;  Halstead  v.  Jessup,  150  Ind. 
85,  49  N.  E.  821;    Irons  v.  Webb. 

41  N.  J.  L.  203,  32  Am.  Rep.  193; 
Hoitt  V.  Stratton  Mills,  54  N.  H. 
109;  Halstead  v.  Jessup,  160  Ind. 
85,  49  N.  E.  821;  Lodwick  Lum- 
ber Co.  V.  Taylor,  100  Tex.  270, 
98  S.  W.  238;  Chapmat  v.  Dear- 
man,  —  Tex.  Civ.  Apr.  y — ,  181 
S  W.  808;  Wilson  v.  Buffalo  Col- 
lieries Co.,  79  W.  Va.  279,  91  S.  E. 
449.  See  editorial  note,  17  Harv. 
Law  Rev.  411.  .>' 

91a.  Smith  v.  Dierks  Lumber  i<c 
Coal  Co.,  130  Ark.  9,  196  S.  W.  431; 
McNair  &  Wade  Land  Co.  v. 
Adams,   54   Fla.   550,   45    So.    492; 
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§  262.  Contract  of  sale.  A  contraot  to  sell,  or 
speaking  more  exactly,  to  transfer,  growing  trees,  crops, 
or  other  vegetable  prodncts,  is  to  be  distinguished 
from  an  actual  transfer  or  conveyance,  just  as  a  con- 
tract to  convey  land  is  to  be  distinguished  from  a 
conveyance  thereof.  A  mere  contract,  it  would  seem, 
cannot  operate  to  effect  a  severance.  For  this  pur- 
pose the  transaction  must  involve  as  well  a  conveyance, 
a  transfer  of  title. 

A  contract  to  sell  growing  trees,  or  other  vege- 
table growths  of  a  quasi  permanent  character,  such 
as  grass,  or  fruit  growing  on  trees  (fructus  naiurales) 
is,  by  the  weight  of  authority,  prima  facie  a  contract 
for  the  sale  of  an«interest  in  land,  and  consequently 
must  be  in  writing  under  the  fourth  section  of  the 
English  Statute  of  Frauds,  or  its  equivalent.^-  The 
contract  may,  however,  according  to  a  number  of  deci- 
sions, be  susceptible  of  construction  as  a  contract  to  sell, 
not  growing  trees  or  the  like,  an  interest  in  land,  but 
one  to  sell  the  trees  after  they  have  been  cut,  or  the 
grass    or    fruit    after    it   has    been    gathered,    that    is, 

McRae  v.  StilweU.  Ill  Ga.  65,  S5  30;   Hostetter  v.  Auman,  119  Ind. 

L.  R.  A.  513,  38  S.  E.  604;  Lecker  7,    20    N.   E.   506;    Garner   v.    Ma- 

V.  Hunt.  Ill  N.  Y.  App.  Div.  821,    98  honev,  115  Iowa,  356,  88  N.  W.  828: 

N.    Y.    Supp.    174;     Patterson    v.  Kileen  v.  Kennedy,  90  Minn.  414, 

Graham,  164  Pa.  234,  30  Atl.  247:  97   N.   W.   126;    Harrell  v.   Miller, 

Houston  Oil  Co.  v.  Boykin,  —  Tex.  35    Miss.    700,    72    Am.    Dec.    154; 

Civ.    App.    — ,    153    S.    W.    1176;  Walton  v.  Lov/rey,  74  Miss.  484,  21 

Western    Lime    &   Cement    Co.    v.  So.  243;  Starks  v.  Garver  Lumber 

Copper  River  Land  Co.,  138  Wis.  Co.,  182  Mo.  App.  241,  167  S.  W. 

404,    120    N.    W.    277.      Compare  1198;   Putney  v.  Day,  6  N.  H.  430. 

North   Georgia  Co.  v.   Bebee,   128  2Z  Am.  Dec.  470;  Kingsley  v.  Hol- 

Ga.    563,   57    S.   E.    873;    Hicks   v.  brook,  45  N.  H.  313,  86  Am.  Dec. 

Phillips,   146   Ky.   305,   142   S.   W.  YiZ;  Howe  v.  Batchelder,  49  N.  H. 

394;  Chapman  v.  Dearman,  —  Tex*  204;   Drake  v.  Howell,  133  N.  C. 

— ,   181   S.  W.   808.  162,  45  S.  E.  539;    Buck  v.  Pick- 

92.     Richbourg    v.    Rose,    53  well,  27  Vt.  158;  Stuart  v.  Pennis, 

Fla.   173,   125    Am.   St.   Rep.   1061,  91  Va.  688,  22  S.  E.  509;  Fluharty 

12  Ann.  Cas.  274,  44  So.  69;  Corbin  v.  Mills,  49  W.  Va.  446,  38  S.  3. 

v.  Durden,  126  Ga.  429,  55   S.  E  521. 


§  262] 


Rights  of  Enjoyment. 


887 


chattels."'^  In  two  or  throe  states  tliore  seems  to  be 
a  f)resniii)iti()n  in  favor  of  sueli  a  const ruetion  of  flie 
eontract,'-''*  and  tlie  fact  that  tlici'c  apjx'ais  an  intention 
that  tlie  cutting?  or  ^athcrinii:  shall  take  place  im- 
mediately has  been  regarded  as  strongly  in  favor  of 
such  a  construction."'' 

p]ven  thougli  a  contract  for  the  sale  of  growing 
trees  is  invalid  because  not  in  writing,  it  will  ordiinirily 
be  effective  as  a  license  to  the  intended  vendee  to  cut 
and  remove  the  trees,  with  the  result  that  such  trees 
as  are  cut  and  removed  by  him  before  the  revocation 
of  the  license  become  his  absolute  property.""       Like- 


93.  Smith  v.  Surman,  9  Barn. 
&  C.  561;  White  v.  Foster,  102 
Mass.  375;  Slocum  v.  Seymour. 
36  N.  J.  L.  138,  13  Am.  Rep.  432; 
KiHmore  v.  Howlett,  48  N.  Y.  569; 
!ves  V.  Atlantic  &  N.  C.  R.  Co., 
142  N.  C.  131,  115  Am.  St.  Rep. 
732,  9  Ann.  Cas.  188,  55  S.  E.  74; 
Childers  v.  Wm.  H.  Coleman  Co  , 
122  Tenn.  109,  118  S.  W.  1018; 
Scales  V.  Wiley,  68  Vt.  39,  33  Atl. 
771. 

94.  Banton  v.  Shorey,  77  Me. 
48;  Claflin  v.  Carpenter,  4  Mete. 
(Mass.)  583;  Drake  v.  Wells,  11 
Allen  (Mass.)  141;  Whi.j  v.  Fos- 
ter, 102  Mass.  375;  Fletcher  v. 
Livingston,  153  Mass.  388,  26  N. 
E.  1001;  Fish  v.  Capwell,  18  R.  I. 
667,  25  L.  R.  A.  159,  49  Am.  St. 
Rep.  807,  29  Atl.  840.  This  would 
rather  appear  to  be  the  rule  ir. 
Maryland.  Purner  v.  Piercy,  40 
Md.  212;  Leonard  v.  Medford,  85 
Md.  666,  37  L.  R.  A.  449,  37  Atl. 
365. 

95.  Marshall  v.  Green,  1  C.  P. 
Div.  35;  Upson  v.  Holmes,  51 
Conn.  500;  Byassee  v.  Reese,  4 
.Mete.  (Ky.)  372,  83  Am.  Dc.  481; 


Tilford  V.  Dotson.  106  Ky.  755,  51 
S.  W.  583;  Robbins  v.  Farwell, 
193  Pa.  37.  44  Atl.  260;  Philip  A. 
Ryan  Lumber  Co.  v.  Lowe.  —  Tex. 
— ,  177  S.  W.  226;  West  Lumber 
Co.  V.  C.  R.  Cummings  Export  Co., 
— ,  Tex.  Civ.  Arp.  — ,  196  S.  W. 
.'^■46;  Hurricane  Lumber  Co.  ^ 
Lowe,  110  Va.  380.  66  S.  E.  66: 
Charles  Somers  Co.  v.  Pix,  75 
Wash.  233,  134  Pac.  932. 

96.  Jenkins  v.  Lykes.  19  Fla. 
148,  45  Am.  Rep.  19;  Cool  v.  Peters 
Fox  &  Lumber  Co.,  87  Ind.  531; 
Spacy  V.  Evans,  152  Ind.  431,  52 
N.  E.  605;  W^hite  v.  King,  87  Mich. 
107,  49  N.  W.  518;  St.  John  v. 
Sinclair,  108  Minn.  274,  118  N.  W. 
164;  Walton  v.  Lowrey,  74  Miss. 
484,  21  So.  243;  Starks  v.  Garver 
Lumber  Mfg.  Co.  182  Mo.  App. 
241,  167  S.  W.  1198;  Hodgson  v. 
Kennett  73  N.  H.  225  60  Atl.  ti86; 
Bennett  v.  Scutt,  18  Barb.  (N.  Y.) 
347;  Fluharty  v.  Mills,  49  W.  Va. 
446,  38  S.  E.  521;  Lillie  v.  Dunbar, 
62  Wis.  198,  22  N.  W.  467;  Welever 
V.  Advance  Shingle  Co.,  34  Wash. 
331,  75  Pac.  863. 
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wise  if  the  contract  is  valid,  although  not  in  writing, 
because  regarded  as  a  contract  to  sell  the  wood  as  it 
is  cut  by  the  vendee,^^  the  latter  has  a  license  to 
cut  and  remove  the  trees,  with  the  result  that  the  trees 
which  are  cut  by  him  before  the  revocation  of  the 
license  become  his  property,  and  after  such  cutting  he 
has  an  irrevocable  license  to  remove  those  cut.''^ 

Fructus   indnstriales,    being    regarded    as    chattels 
for  most  purposes,   are   so  treated  in   connection  with 
the  Statute  of  Frauds,  and  they  do  not  constitute  an 
interest  in  land,  within  the  fourth  section.^^ 

§  263.  The  doctrine  of  emblements.  It  is  a  general 
rule  that  if  one's  estate  in  land  comes  to  an  end  at  a 
time  which  he  could  not  have  previously  ascertained, 
without  his  fault  and  without  any  action  on  his  part 
to  bring  about  such  a  result,  he  is  entitled  to  take  the 
annual  crops  planted  by  him  before  the  termination  of 
the  estate.^  This  right  is  ordinarily  referred  to  as  the 
right  or  doctrine  of  '^ emblements,"  and  is  based  upon 
the  justice  of  assuring  to  the  tenant  compensation  for 
his  labor,  and  also  upon  the  desirability  of  encouraging 
husbandry,  as  a  matter  of  public  policy. 

The  fact  that  one  had  done  work  on  the  land  in  the 
nature  of  plowing  or  manuring,  before  the  termination 
of  his  tenancy,  does  not,  if  he  has  not  actually 
sown  the  crop,  entitle  him  to  assert  any  claim  to  the 
crop  subsequently  grown.^ 

97.  Ante,  this  section,  note  93.      Mechem,  Sales,   §   342;    Williston, 

98.  Drake    v.    Wells,    11    Allen      Sales,  §  62. 

(Mass.)    141;    Fletcher  v.  Living-  1.     Co.    Litt.     55b;     2     Blackst. 

ston,  153  Mass.  388,  26  N.  E.  1001;  Comm.    123.      See    Sornhe-ger    v. 

Eanton  V.  Shorey,  77  Me.  48;  Rich-  Berggren,  20  Neb.  399,  30  N.  W. 

bourg     V.     Rose,     53     Fla.     173,  413;    Bittingei    v.    Baker,    29    Pa. 

125    Am.    St.    Rep.    1061,    12    Ann.  66,    70    Am.    Dec.    154;    Davis    v. 

Cas.  274,  44  So.  69;   Fish  v.  Cap-  Brocklebank,  9  N.  H.  73. 

well,  18  R.  I.  667    25  L.  R.  A.  159,  2.     Bro.    Abr.,    Emblements,    pi. 

49  Am.  St.  Rep.  807,  29  Atl.  840.  7;    Kingsbury   v.  Collins,   4   Ring. 

99.  Benjamin,     Sales,     §     126;  202;  Price  v.  Pickett,  21  Ala.  741; 
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The  tenant  entitled  to  emblements  lias  the  right 
of  ingress  to  and  egress  from  the  premises  for  the 
purpose  of  harvesting  and  taking  away  the  crops. ^  Pie 
also  has  the  right  to  go  upon  the  promises  for  the 
purpose  of  doing  such  cultivation  as  niay  be  necessary.^ 
He  has  not,  however,  the  right  of  exclusive  occupation." 

Things  which  are  the  subject  of  the  right.    The 


right  to  emblements  is  confined  to  those  things  whieli 
yield  an  annual  profit.  It  the  lessee  "plant  fruit 
trees,  or  young  oaks,  ashes,  elms,  etc.,  or  sow  the  ground 
with  acorns,  etc.,  there  the  lessor  may  put  him  out  not- 
withstanding, because  they  will  yield  no  present  annual 
profit."^  ''The  doctrine  of  emblements  extends  not 
only  to  corn  sown,  but  to  roots  planted,  or  other 
annual  artificial  profit,  but  it  is  otherwise  of  fruit 
trees,  grass  and  the  like,  which  are  not  planted  annually 
at  the  expense  and  labor  of  the  tenant,  but  are  either 
a  permanent  or  natural  profit  of  the  earth.  For  when 
a  man  plants  a  tree  he  cannot  be  presumed  to  plant 

Reeder    v.    Sayre,    70    N.    Y.    180,  79   Neb.   347,   11  L.   R.  A.    (N.   S.) 
26     Am.     Rep.     567;     Stewart     v.  688,  112  N.  W.  570. 
Doughty,    9    Johns.    (N.    Y.)    108;  5.     Den   d.  Humphries  v.   Hum- 
Thompson's   Adm'r    v.    Thompson  phries,  25  N.  C.  (3  Ired  Law)  362; 
Ex'r,  6  Munf.  (Va.)  514.  Edghill    v.    Mankey,   79    Neb.    347, 

3.  Litt.  §  68;  Co.  Litt.  5G  a;  11  L.  R.  A.  (N.  S.)  688,  112  N.  W. 
Simpkins  v.  Rogers,  15  111.  397;  570;  Smith,  Landl.  &  Ten.  (3d 
Reilly  v.  Ringland,  39  Iowa,  106;  Ed.)  404;  1  Williams,  Execu- 
Brown  v.  Thurston,  56  Me.  126  tors  (9th  Ed.)  632.  See  Stoddard 
96  Am.  Dec.  438;  Tcwne  v.  Bow-  v.  Waters,  30  Ark.  156.  But  in 
ers,  81  Mo.  491;  Davis  v.  Brockle-  Bevans  v.  Briscce,  4  Har.  &  J. 
bank,  9  N.  H.  73;  Van  Doren  v.  (Md.)  139,  it  is  said  that  "the 
Everett,  5  N.  J.  L.  (2  Southard)  reversioner  is  not  entitled  to  tne 
460,  8  Am.  Dec.  615;  Reeves  v.  occupation  of  the  lands  on  which 
Hannan,  65  N.  J.  L.  249,  48  Atl.  a  crop  is  growing  until  that  crop 
1018;  Stewart  v.  Doughty,  9  Johns.  is  taken  off,  or  a  reasonable  time 
(N.  Y.)  108.  is   given   for  takir.g  it  off."     And 

4.  Bevans  v.  Briscoe,  4  Har.  &  see  Griffiths  v.  Puleston,  13  Mces. 
J.    (Md.)    139;    Den  d.  Humphries  &  W.  358. 

V.   Humphries,   25   N.   C.    (3    Ired.  6.     Co.  Litt.  55b. 

Law)     362;     Edghill    v.    Mankey, 
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it  in  contemplation  of  any  present  profit;  but  merely 
with  a  prospect  of  its  being  useful  to  himself  in  future, 
and  to  future  successions  of  tenants."'  It  does  not 
extend  to  fruit  growing  on  trees  or  bushes  at  the  time 
of  the  termination  of  the  tenancy.^  Grass,  even  though 
sown  from  seed,  and  ready  to  be  cut  for  hay,  cannot  be 
taken  as  emblements,  since  "the  improvement  is  not 
distinguishable  from  what  is  natural  product,  although 
it  may  be  increased  by  cultivation.'"*  It  seems,  how- 
ever, that  artificial  grasses,  such  as  clover,  saintfoin 
and  the  like,  may  be  taken  as  emblements.'^  The 
right  of  emblements  a])plies  to  the  straw  as  well  as  to 
the  grain  raised  by  the  annual  planting.^ ^ 

Hops,  though  they  grow  from  ancient  roots,  have 
been  regarded  as  "like  emblements,"  because  they  grow 
"by  the  manurance  and  industry  of  the  owner, "^-  that 
is,  "the  labor  and  expense,  without  which  they  would 
not  grow  at  all,  seems  to  have  been  deemed  equivalent 
to  the  sowing  and  planting  of  other  vegetables.  "^^ 
The  same  theory  has  been  applied  in  this  country  with 
regard  to  crude  turpentine  forming  on  the  body  of  the 
tree,  usually  known  as  "scrape."'^ 

The  doctrine  of  emblements  applies  to  "a  crop  of 
that  species  only,  Avhich  ordinarily  repays  the  labor 
by  which  it  is  produced,  within  the  year  in  which  that 
labor  is  bestowed,  though  the  crop  may,  in  extraordinary 
seasons,  be  delayed  beyond  that  period.  "^^ 

7.  2  Blackst.  Comm.  123.  ciples  asserted  by  the  court  would 

8.  1  Williams,  Executors  (9th       apply  to  the  right  of  emblements 
Ed.)  620,  624  12.     Latham     v.     Atwood.     Cro. 

9.  1  Williams,  Executors,  625;       Car.  515. 

Reiff  V.  Reiff,  64  Pa.  134.  13.     Graves  v.  Weld,  5  Barn.  & 

10.  1  Williams,  Executors,  625;       Adol.  105,  119. 

Graves  v.  Wells,  5  Barn.  &  Adol  14.     Lewis  v.  McNatt.  65   N.  C. 

10!>.  65.    Compare  Florala  Sawmill  Co. 

11.  11.     Craig     V.     Dale,     1  v.  J.  T.  Parrish,  155  Ala.  462,  46 
Watts  &  S.  (Pa.)  509,  37  Am.  Dee.  So.   461. 

477.    The  case  involved  the  right  15.     Graves  v.  Weld,  5  Barn.  & 

to    the    straw    as    a    part    of    the     Adol.  105. 
away-going    crop,    but    the    prin- 
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A  tenant  who  has  taken  one  crop  from  a  single 
sowing  cannot,  after  the  tenancy  has  come  to  an  end, 
take  a  second  crop  from  the  same  sowing,  altliough  lie 
has  applied  additional  labor  to  make  the  second  crop.'" 

Persons  entitled.     The  doctrine  of  emblements 


is  applied  when  a  life  tenant  plants  croi)S  and  dies 
before  they  are  gathered,  his  personal  representatives 
being  in  such  case  entitled  to  the  crops. ^'^  A  tenant 
pur  autre  vie  may  take  the  crops  upon  the  death  of  the 
cestui  que  vie.^^ 

One  holding  under  a  lease  from  a  life  tenant  is 
entitled  to  the  benefit  of  the  rule.  Thus,  if  a  life  tenant, 
after  making  a  lease,  dies  before  the  end  of  the  term 
thereby  created,  the  lessee  is  entitled  to  take  the  crops 
as  against  the  remainderman, ^'^  and  he  is  so  entitled 
when  the  lessor's  estate  comes  to  an  end  by  the  latter 's 
own  act,  though  the  lessor  himself  would  not  have 
been  entitled  in  such  case  to  crops  planted  by  himself.-" 

A  tenant  at  w^ill,  or  his  re]3resentative,  is  entitled 
to  the  crops  planted  by  such  tenant,  if  the  tenancy  comes 
to  an  end  by  some  providential  cause,  as  by  his  own 
death  or  by  that  of  his  landlord,  or  if  the  landlord 
terminates  the  tenancy,^^  but  not  if  the  tenant  himself 

16.  Graves  v.  Weld,  5  Barn.  &  19.  Co.  Litt.  5^  b;  Bro.  Abr. 
Adol.  105.  This  rule  was  applied.  Leases,  pi.  24,  Emblements,  pi.  6; 
in  Hendrixson  v.  Cardwell,  68  Edgill  v.  Mankey,  79  Neb.  .347,  11 
Tenn.  (9  Baxt.)  389,  40  Am.  Rep.  L.  R.  A.  (N.  S.)  688,  112  N.  W.  570* 
93,  to  a  case  in  which  the  tenant,  Eevans  v.  Briscoe,  4  Har.  &  J. 
after  taking  one  crop  of  oats,  (IMd.)  139:  Bradloj'  v.  Bailoy,  56 
"plowed  in"  the  stubble  to  make  Conn.  374,  1  L.  R.  A.  427,  7  Am.  St. 
a  second  crop.  Rep.  316,  15  Atl.  746. 

17.  Co.  Litt.  55  b;  2  Blackst.  20,-  As  when  one  having  an  es- 
Comm.  122;  Hayes  v.  Wrenn,  167  (ate  during  widowhood  makes  a 
N.  C.  229,  83  S.  E.  356.  And  it  is  lease  and  then  marries.  In  such 
immaterial  that  he  had  power  to  case  the  lessee  is  entitled  to  em- 
appoint  the  fee  simple  and  did  so.  blements.  Oland  v.  Burdwick, 
Keays  v.  Blinn,  234  111.  121,  84  N.  Cro.  Eliz.   460;    Debow  v.  Colfax. 

E.  628.  10    N.    J.    L.     (5    Halst.)     128;     2 

18.  Co.   litt.   5i".    b;    Bro.    Abr.,       Blackst.   Comm.   124. 
Emblemynts.   -,1.  16.  2L     Litt  §  68;  Co.  Litt  55  b.  56a, 
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terminates  it  by  some  voluntary  act  on  Ms  part,^^  or  if 
it  comes  to  an  end  by  reason  of  the  termination  of  the 
landlord's  estate  at  a  fixed  time.^^ 

A  tenant  for  years  is  not  ordinarily  entitled  to 
emblements,  since  he  knows  when  the  term  is  to  come 
to  an  end,  and  should  not  plant  crops  which  will  not 
mature  before  that  time,^^  but  he  is  so  entitled  if  the 
tenancy  comes  to  an  end,  without  his  connivance  or 
previous  knowledge,  before  the  end  of  the  term,  as,  for 
instance,  when  this  results  from  the  termination  of 
his  landlord's  estate  by  reason  of  the  expiration  of  the 
life  by  which   it   was   measured,^^   or   by   reason   of   a 


63a;  Gland's  Case,  5  Coke  116a; 
Morgan  v.  Morgan,  65  Ga.  493; 
Reilly  v.  Ringland,  39  Iowa,  106; 
Brown  v.  Thurston,  56  Me.  126, 
ye  Am.  Dec.  438;  Comm.  v.  Galatta, 
228  Mass.  308,  117  N.  E.  343; 
Towne  v.  Bowers,  81  Mo.  491; 
Monday  v.  O'Neill,  44  Neb.  724,  48 
Am.  St.  Rep.  760,  63  N.  W.  32; 
Howell  V.  Schenck,  24  N.  J.  L. 
S9;  Harris  v.  Frink,  49  N.  Y.  24, 
10  Am.  Rep.  318. 

22.  Co.  Litt.  55  b;  Gland's  Case, 
5   Coke,   116;    Gland  v.   Burdwick, 

Cro.  Eliz.  460;  Chandler  v.  Thur- 
ston,  27   Mass.    (10   Pick.)    205. 

23.  Bristow  v.  Carriger,  24 
Gkla.  324,  25  L.  R.  A.  (N.  S.)  451, 
103  Pac.  596. 

24.  Litt.  §  58;  2.  Blackst. 
Comm.  145;  Florala  Sawmill  Co 
V.  Parrish,  155  Ala.  462,  46  Sc. 
461;  Rasor  v.  Quails,  4  Blackf. 
and.)  286,  30  Am.  Dec.  658; 
Chesley  v.  Welch,  37  Me.  106;  Gos- 
f.ett  V.  Drydaie,  48  Mo.  App.  430; 
Whitmarsh  v.  Cutting,  10  Johns. 
(N.  Y.)  360;  Reeder  v.  Sayre,  70 
N.  Y,  180,  26  Am.  Rep.  567;  San- 
ders V.  Ellington,  77  N.  C.  255; 
Harris  v.  Carson,  7  Leigh   (Va.) 


632,  30  Am.  Dec;  510. 

In  Gpperman  v.  Littlejohn,  98 
Miss.  636,  35  L.  R.  A.  (N.  S.)  707, 
54  So.  77,  it  was  held  that  the 
tenant  was  entitled  to  a  crop  of 
cotton  planted  by  him,  matured 
but  unpicked  when  his  term  came 
to  an  end,  on  the  theory  that  the 
matured  crop  was  parponal  prop- 
erty belonging  to  the  tenant, 
which  he  could  remove  after  the 
term  as  he  could  other  personcl 
property  belonging  to  him.  Gb- 
viously,  in  so  far  as  crops  in  the 
ground  are  regarded  as  the  ten- 
ant's personal  property,  the  doc- 
trine of  emblements  is  inappli- 
cable. He  is  entitled  to  the  crops 
after  the  end  of  his  tenancy,  un- 
der such  a  view,  because  they  be- 
long to  him.  Tlie  view  'hat  they 
are  the  tenant's  peroonal  prop- 
•?rty  for  the  p''rpose  of  enabling 
him  to  remove  them  after  his 
tenancy  does  not  appear  to  have 
been  asserted  elsewhere.  See  the 
discusssion  in  Bagley  v.  Columbus 
Southern  Ry.  Co.,  98  Ga.  626,  34 
L.  R.  A.  286,  58  Arr  St.  Rep.  325, 
25  S.  E.  638. 

25.    Co.  Litt.  55   b;    Bro.  Abr., 
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''special  limitation."-"  And  the  landlord  may  validly 
stipulate  that  the  tenant  for  years  shall  have  the  right 
to  harvest  the  crop  after  the  end  of  the  term,^'^  and  he 
may,  it  has  been  in  one  case  decided,  by  his  conduct 
in  inducing  the  tenant  to  plant  a  particular  crop,  become 
estopped  to  deny  the  right  of  the  latter  to  harvest  such 
crop  after  the  term.^* 

Though  the  doctrine  of  emblements  is  not  ordinarily 
applied  in  favor  of  a  tenant  for  years  after  the  end 
of  the  term,  a  custom  that  such  tenant  shall  take  his 
crops,  not  harvested  by  him  during  the  term,  has  been 
recognized  and  given  effect  in  several  jurisdictions, 
such  a  customary  right  being  known  as  the  right  to 
''waygoing  (or  away  going)  crops."  In  England  the 
custom  which  controls  in  this  respect  is  that  of  the 
particular  locality  or  neighborhood,^^  while  in  several 
states  in  this  country  such  a  custom  in  favor  of  the 
tenant  has  been  recognized  as  common  to  the  whole 
state.^*'    In  one  state,  on  the  other  hand,  the  possibility 


Emij.e-^.ents,  pi.  6.  The  same 
principle  har,  been  applied  when, 
after  a  husband  had  leased  his 
wife's  land  to  another,  she  pro- 
cured a  divorce  a  vinculo,  his  es- 
tate thus  coming  to  an  end,  and 
consequently  that  of  his  lessee 
also.  Gould  V.  Webster,  1  Tyler 
rvt.)  409. 

26.  As  wher  a  lease  is  for 
years  si  tamdiu  vixerit,  and  the 
tenant,  after  sorting,  dies  before 
severance  of  the  crop.  1  Rplle's 
Abr.,  Emblements,  pi.  12,  127, 
when  the  tenancy  came  to  an  end 
by  reason  of  a  provision  terminat- 
ing it  on  notice  from  the  landlord 
to  that  effect  (Stewart  v.  Doughty, 
9  Johns.  [N.  Y.]  108)  or  on  a 
sale  by  the  landlord.  Comfort  v. 
Duncan,  1  Miles  (Pa.)  229;  Pfan- 
ner  v.  Sturmer,  40  How.  Pr.  [N. 


Y.]  401;  Harwood  v.  William-., 
161  MicL.  368,  126  N.  W.  475;  Toles 
V.  Meddaugh,  106  Mich.  398,  37  L. 
R.  A.  561,  58  Am.  St.  Rep.  499,  64 
N.  W.  329. 

27.  See  Hyatt  v.  Griffiths,  17 
Q.  B.  505;  Caldecott  v.  Smythies, 
7  Car.  &  P.  808;  Stoddard  v. 
Waters,  30  Ark.  156;  Hudson  v. 
Porter,  13  Conn.  59;  Kelley  v. 
Todd,  1  W.  Va.  197. 

28.  Carmine  v.  Bowen,  104  Md. 
198,  64  Atl.  932. 

29.  See  Wigglesworth  v.  Dal- 
li&on,  1  Doag.  (Mich.)  205;  Boras- 
ton  V.  Green,  16  East,  71. 

cO.  See  Ellison  v.  Dolby,  3 
Penn.  (Del.)  45,  49  Atl.  178;  Corle 
V.  Monkhouse,  47  N.  J.  Eq.  73,  20 
Atl.  367;  Reeves  v.  Hanr>an,  65 
N.  J.  L.  249,  48  Atl  1018;  Lewis 
v    McNatt,  65  N.  0.  63;   Stultz  v. 
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of  the  existence  of  a  legal  custom  to  that  etfect  has 
been  denied,  on  the  ground  that  a  custom  must  be  im- 
memorial, and  that  this  is  not  possible  in  this  country."^ 
Such  a  custom  would  not  prevail  in  opposition  to  ex- 
press stipulations  of  the  lease  bearing  on  the  subject.^^ 

It  has  been  decided  in  Emrland  that  a  tenant  from 
year  to  year,  whose  estate  is  terminated  by  notice  from 
the  landlord,  is  entitled  to  emblements,  in  view  of  the 
uncertainty  as  to  whether  the  landlord  will  give  the 
legal  notice  to  quit  in  any  year.^^  In  this  country  the 
right  of  such  a  tenant  to  emblements  has  been  denied."^ 
In  one  case  the  rule  is  asserted  to  be  that  he  is  entitled 
to  emblements  which  result  from  his  sowing  before  the 
receipt  of  the  notice  to  quit,  and  not  so  entitled  to  crops 
sown  thereafter,"'^  and  this  seems  to  accord  with  the 
ordinary   rules  bearing   on  the   subject. 

One  who  wrongfully  retains  possession  of  land 
after  his  rightful  tenancy  under  a  lease  has  come  to 
an  end,  a  "tenant  at  sufferance,""''  has  no  right  to  the 
crops  then  growing  on  the  land  by  reason  of  such  re- 
tention of  possession.^'^  Were  the  rule  otherwise,  a 
tenant  for  years  could  obtain  a  right  to  emblements  by 

Dickey,   5   Blnn.   285,   6   Am.   Dec.  an,  excludeci  by  a  covenant  on  the 

411;    Forsythe    v.    Price,    8   Watrs  part  of  the  lessee  to  give  up  the 

(Pa.)  282,  34  Am    Dec.  465;  Shaw  land  at  the  end  of  the  term.    Bur- 

V.  Bowman,  91  Pa.  414.  rowes  v.  Cairns,  2  U.  C.  Q.  B.  288; 

31.     Harris   v.   Carson,  7   Leigh  Kaatz  v.  White,  19  U.  C.  C.  P.  36. 

(Va.)   632,  30  Am.  Dec.  510.     The  33.     Kiagsbury     v.     Collins,     4 

same    view    is    indicated    in    Bur-  BiLg.  202.    See  Haines  v.  Welch  L. 

rowes  V.  Cairns,  2  U.  C.  Q.  B.  288.  R.  4  C.  P.  91. 

But  in  England,  it  seems,  an  im-  34.     Go.3sett  v.  Drydale,  48  Mo. 

memorial  custom  is  not  regarded  App.  430;    In  re  Steele,  154  N.  Y. 

a.?   necessary   for   this   purpose,   a  App.  Div.  860, 139  N.  Y.  Supp.     550; 

common    usage    of    the    neighbor-  Sanders  v.  Ellington,  77  N.  C.  255. 

hood  being  sufficient.     See  Senior  fn  Pennsylvania  such  a  tenant  is 

v    Armytage,  Holt,  N.  P.  197.  given  the  right  by  custom.    Clark 

32      Wigglesworth  v.  Dallison,  v.  Harvey,  54  Pa.  142. 

1    Doug.    201,    1    Smith's    Leading  35.     Reeder  v.   Sayre,  70   N.    Y. 

Cases   (11th  Ed.)   545,  and  notes;  180.  26  Am.  Rep.  567. 

Boraston    v.    Green,    16    East,    71.  36.     See  oiifr  §  68. 

The    custom    has    been    regarded  37.     Doe  d.  Bennett  v.  Turner,  7 


§  263] 


Eights  of  Enjoymkxt, 


895 


merely  holding  over  liis  tciiu.  if  lie  aclnally  severs 
the  crops,  however,  he  wouhl  ai)ii;uently,  in  jurisdictions 
in  which  a  disseisor  is  regarded  as  entitled  to  crops 
severed  by  him,^^  likewise  obtain  title  to  such  crops.^' 

Effect  of  forfeiture  by  tenant.    A  tenant  whose 

estate  is  terminated  l)y  his  own  act  or  default,  as  when 
he  is  guilty  of  a  breach  of  condition  subsequent  and 
the  landlord  re-enters  therefor,  cannot  ordinarily  as- 
sert any  right  to  emblements.^"  As  lias  been  remarked, 
under  a  contrary  rule,  a  tenant,  having  sown  his  crop, 
would  have  little  or  no  object  in  complying  with  his 
stipulations.^^  There  are,  however,  decisions  in  two 
states  which  assert  a  contrary  view,  to  the  effect  that 
the  forfeiture  of  the  leasehold  does  not  affect  the 
tenant's  right  to  the  crop.^-  The  termination  of  a 
tenant's  estate  by  reason  of  an  net  of  forfeiture  on 
his  part  will  not  usually  affect  a  subtenant's  right  to 
harvest  his  crops.^^ 


Mees.  &  W.  226;  Simpklns  v. 
Rogers,  15  111.  397;  Baker  v.  Mc- 
Inturff,    49    Mo.   App.    505. 

3S.  That  a  trespasser  or  dis- 
seisor is  so  entitled,  ree  Bethea 
V.  Jeffrees,  126  Ark.  194,  L.  R.  A. 
1'j18A,  549,  189  S.  W.  666;  Johns- 
ton V.  Fish,  105  Cal.  420,  45  Am. 
St  Rep.  53,  38  Pac.  979;  Lindsay 
V.  Winona  &  St.  P.  R.  Co.  29 
Minn.  411,  43  Am.  St.  Rep.  228. 
13  N.  W.  191;  Jenkins  v.  McCoy,  50 
Mo.  348;  Stockwell  v.  Phelps,  34 
N.  Y.  363,  90  Am.  Dec.  710;  Faul- 
con  V.  Johnston,  102  N.  C.  26 1, 
11  Am.  St.  Rep.  737,  9  S.  E.  394; 
Wattenberger  v  HaU.  26  Okla  815. 
110  Pac.  911;  Lynch  v.  Sprague 
Roller  Mills,  31  Wash.  535,  99  Par. 
578.  Contra,  see  Liford's  Case,  11 
Coke,  51  b;  Anonymous,  Dyer,  .Tl 
b,  Moore,  24  Dalison,  30;  Co.  Litt. 
55  b;  Lane  v.  King,  8  Wend    (N. 


Y.)  584,  24  Am.  Dec.  105. 

39.  See  Wolcott  v.  Hamilton,  61 
Vt.  79,  17  Atl.  39,  to  this  effect. 

40.  Co.  Lltt.  55  b;  1  Rolle's 
Abr.  Emblements,  pi.  3;  Oland  v. 
Burdwick,  Cro.  Eliz.  460;  Bulwer 
V.  Bulwer,  2  Barn.  &  Adol.  470; 
Drvis  V.  Eyton,  7  Bing.  154;  Che- 
ney V.  Bonnell,  68  III.  268;  Kip- 
linger  V.  Green,  61  Mich.  340,  1 
Am.  St.  Rep.  584,  28  N.  W.  121; 
Samson  v.  Rose,  65  N.  Y.  411; 
Myer  v.  Roberts,  50  Ore.  12  L.  R. 
A.  (N.  S.)  194,  126  Am.  St.  Rep. 
733,  81.  89  Pac.  1051. 

41.  Hunter  v.  Jones,  2  Brewst. 
(Pa.)  370;   Id.,  7  Phila.  (Pa)   233. 

42.  Collier  v.  Cunningham.  2 
Ind.  App.  254,  28  X.  E.  .'^41;  Koeleg 
V.  Phelps,  80  .Mich.  466,  45  N.  W. 
?5C. 

43.  Bevans  v.  Briscoe,  4  Harv. 
&  J.   (Md.)   139;   Samson  v.  Rose, 
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§  264.  Border  trees.  A  tree  the  trunk  of  which 
is  upon  the  division  line  between  the  lands  of  two  per- 
sons is,  prima  facie  at  least,  the  property  of  both,"**  and 
neither  can  destroy  it.^^  If,  however,  the  trunk  is  en- 
tirely on  the  land  of  one  proprietor,  the  tree  belongs  to 
him,  even  though  the  roots  extend  into  the  other's 
land.^^ 

Branches  of  a  tree  planted  on  the  ground  of  one 
proprietor  constitute  a  nuisance  if  they  extend  over 
the  land  of  another  proprietor,  and,  they  may  be  re- 
moved by  the  latter  ;^^    but  he  is  not  entitled  to  appro- 


65  N.  Y.  411.  But  it  has  been 
held  that  a  sublessee  who  sowed 
after  the  commencement  of  an 
ejectment  proceedino  by  the  chief 
landlord  to  enforce  a  forfeiture 
of  the  interest  of  the  sublessor 
could  not  claim  the  crops  as 
against  the  chief  landlord.  Sam- 
son V.  Rose,  65  N.  Y.  411. 

44.  Robinson  v.  Clapp,  C5  Conn, 
res.  29  L  R.  A.  5,^2.  3r  Atl.  939; 
Phillips  V.   Brittingham,  2   Boyce 

(Del.)   173,  77  Atl.  964;   Musch  v. 
Burkhart,   83   Iowa  301,   12  L.   11. 
A.    484,   32    Am.    St.    Rep.    305,   48 
N    W.    1025;    Blalock   v.   Atwood, 
154  Ky.   394,   46  L.   R.   A.    (N.   S.) 
3,  157  S.  W.  694;  Yoakum  v.  Davis, 
162  Mo.  App.  253,  144  S.  W.  877 
Griffin    v.    Bixby,    12    N.    H.    454 
Dubois   V.   Beavet,   25  N.  Y.   123 
Reiyea  v.  Beaver,  34  Barb.  (N.  Y.) 
547;  Skinner  v  Wilder,  33  Vt.  115, 
88   Am.   Dec.   645. 

45.  Scarborough  v.  Woodill,  7 
Cal.  App.  39,  93  Pac.  583;  Musch 
V.  Burkhart,  83  Iowa,  301,  12  L. 
R.  A.  484,  32  Am.  St  Rep.  S05, 
48  N.  W.  1025;  Dubois  v.  Beaver, 
25  N.  Y.  123,  82  Am.  Dec.  ?26; 
Comfort  V.  Evcrhardt,  35  Wkly. 
Notes  Cas.   (Pa.)   364.     In  Robin- 


son V.  Clapp,  65  Conn.  365,  29  L. 
P-  A.  582,  32  Atl.  939;  it  was 
decided  that  one  of  the  adjo'ning 
proprietors  could  cut  off  the 
branches  overhanging  his  land, 
but  could  not  cut  away  any  por- 
tirn  of  tho  trunk. 

46.  Masters  v.  Pollie,  2  Rolle, 
141;  Lyman  v.  Hale,  11  Conn.  177, 
Skinner  v.  Wilder,  38  Vt.  115,  88 
Am.  Dec.  645;  Dubois  v.  Beaver, 
25  N.  Y.  123,  82  Am  Dec.  326.  And 
see  Holder  v.  Ccates,  1  Moody  & 

M.  112.  Contra,  Anon.,  2  RoUe, 
255;  Waterman  v.  Soper,  1  Ld. 
Raym.  737.  For  a  discussion  of 
the  respective  origins  of  the  civil 
and  common  law  rules  in  this  re- 
gard, see  article  by  Professor 
Roscoe  Pound,  31  Harv.  Law  Rev. 
1049. 

47.  Grandona  v.  Lovdal,  70  Cal. 
1G1;  Lyman  v.  Hale,  11  Conn.  177; 
Harndon  v.  Stultz,  124  Iowa  440, 
100  N.  W.  329;  Ackerman  v.  Ellis 
81  N.  J.  L.  1,  79  Atl.  883;  Hoff- 
man V.  Armstrong,  48  N.  Y.  201; 
Cobb  V.  Western  Union  Tel.  Co., 
90  Vt.  342,  Ann.  Cas.  1918B,  1156, 
08  Atl.  758;  Lemmon  v.  Webb, 
11894]  3  Ch.  Div.  1. 
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priate  siicli  ovorli;ni<^iiij>-  ])r!niclies,  or  tlie  fruit  thereon, 
since  these  belonu-  to  the  owner  of  the  land  on  which 
the  tree  is  planted. ""* 

§  265.  Agreements  for  the  division  of  crops.  We 
have  in  another  place  considered  the  ([uestion  of  the 
difference  between  a  lease,  with  a  provision  that  a  share 
of  the  crops  shall  go  to  the  lessor,  and  a  contract  for 
the  division  of  crops  between  the  lando^vner  and  the 
cultivator,  without  the  creation  of  the  relation  of  land- 
lord and  tenant  between  them.'*'*''  We  shall  here  consider 
the  nature  of  the  relation  created  by  a  contract  of  the 
latter  sort,  and  then  discuss  the  rights  of  the  parties  as 
to  the  crops,  before  their  division,  in  the  case  both  of 
a  lease  for  a  share  of  the  crops  and  of  a  mere  ''cropping? 
contract." 

The  view  is  quite  frequently  asserted,  expressly  or 
by  implication,  that  if  the  cultivator  cannot,  in  the 
particular  case,  ])e  regarded  as  the  tenant  of  the  land- 
owner, he  must  necessarily  sustain  to  him  the  relation 
of  a  servant  or  employee,  hired  to  do  work  for  a  share 
of  the  crops. ^''^  Occasionally,  however,  it  is  asserted  that 
their  relation  is,  if  not  that  of  landlord  and  tenant,  that 
of  parties  to  a  joint  adventure,^*^^  and  this  view  seems 
more  in  accordance  with  the  probable  intention  of  the 

48.     Lyman    \.    Hale,    11    Conn.  v.  Hannan,  65  N.  J.  L.  249,  4S  Atl. 

177,  27  Am.  Dec.  728;    Skinner  v.  1018;    Graham  v.   Houston,   15    N. 

WUder,   38   Vt.   115,    88    Am.   Dec.  C     (4    Dev.    Law)     232;     Steel    v. 

645;    Hoffman    v.    Armstrong,    48  Frlck,  56  Pa.  172,  94  Am.  Dec.  51; 

N.  Y.  201,  8  Am.  Rep.  537.  Rakestraw  v.  Floyd,  54  S.  C.  288, 

48a.     Ante,  §  48.  23   S.  E.   419;    Mann   v.   Taylor,   5 

48b.     See  e.  g.;   Gray  v.  Robin-  Heish.  (Tenn.)  267. 

son,  4  Ariz.  24,  33  Pac.  712;  Tin-  48c.     Herskell    v.    Bushnell,    37 

sley  V,  Craige,  54  Ark.  346,  15  S.  Conn.   36,  9   Am.   Rep.  299    (sem- 

W.  897,  16  S.  W.  570;  Wriiams  v.  ble) ;   Taylor  v.  Bradley,  39  N.  Y. 

Cleaver,     4     Houst.     (Del.)     4.53;  129,  100  Am.  Dec.  415;   Graves  v. 

Chase  v.   McDonnell,  24   111.   236;  Vinton   Co.,    8   S.   D.  385,   59  Am. 

Richards  v.  Wardwell,  82  Me.  343,  St.  Rep.  '«66,  66  N.  W.  931 ;  Lanyon 

19   Atl.   863;    McKenzie   v.   Sykes.  v.   Woodward,  55   Wis.  652.   13   N. 

47  Mich.  291,  11  N.  W.  164;  Reeves  W.  863. 

B    P.— 57. 
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parties  in  the  ordinary  case,  since  if  the  ''cropper"  is  to 
be  regarded  as  a  servant  merely,  he  would,  it  seems,  be 
subject  to  the  absolute  control  of  the  landowner  as  re- 
gards the  manner  of  sowing  and  cultivating  the  land,  and 
his  failure  to  comply  with  the  latter 's  instructions  would 
be  ground  for  the  termination  of  the  contract  by  the 
latter,  that  is,  for  the  servant's  discharge.  It  may, 
however,  clearly  appear  from  the  contract  that  the 
work  is  to  be  done  under  the  supervision  and  con- 
trol of  the  landowner,  in  which  case  it  is  most  properly 
to  be  regarded  as  one  of  employment.^^^*^  An  agreement 
of  this  character  by  which  the  landowner  and  the 
cultivator  are  to  divide  the  crops  between  them  does 
not  make  them  partners.^^^^  It  contemplates  a  sharing 
of  the  gross  returns  and  not  of  the  profits  of  the  un- 
dertaking.*^* 

The  question  most  frequently  discussed  in  connec- 
tion with  agreements  for  the  division  of  crops  between 
the  landowner  and  the  cultivator  has  been  with  regard 
to  the  rights  of  the  parties  in  the  crop  before  division. 
If  one  party  has  title  to  the  whole  crop  to  the  exclusion 
of  the  other,  he  may,  it  is  evident,  by  a  transfer  or 
mortgage  thereof  to  an  innocent  purchaser,  deprive  the 
other  party  of  his  share,  or  the  former's  creditors  may 
levy  thereon,  and  so  put  it  out  of  his  power  to  deliver 
to  the  other  party  the  latter 's  agreed  share.  Further- 
more, the  character  of  the  rights  of  the  respective  parties 

48d.  See  e.  g.  Huff  v.  Watkins,  240;  Putnam  v.  Wise,  1  Hill  (N. 
15  S.  C.  82,  40  Am.  Rep.  G80.  Y.)  234,  37  Am.  Dec  309;  Perrine 
48e.  Romeo  v.  Dalton,  2  Ariz.  v.  Hankinson,  11  N.  J.  L.  (6 
210,  11  Pac.  863;  Gardenhire  v.  Halst.)  181;  Day  v.  Stevens,  88 
Smith,  39  Ark.  280;  Smith  v.  N.  C.  83,  43  Am.  Rep.  732;  Brown 
Schultz,  89  Cal.  526,  26  Pac.  1087;  v.  Jaquette,  94  Pa.  113,  39  Am. 
Parker  v.  Fergus,  43  111.  437;  Jeter  Rep.  770;  Mann  v.  Taylor,  52  Tenn. 
V.  Penn,  28  La.  Ann.  230,  26  Am.  (5  Heisk.)  267. 
Rep.  98;  Rose  v.  Buscher,  80  Md.  48f.  See  Parsons,  Partnership 
225,  30  Atl.  637;  Donnell  v.  Har-  (4th  Ed.)  §  61,  note;  22  Eng.  & 
she,  67  Mo.  170;  Williams  v.  Am.  Enc.  Law  (2d  Ed.)  45;  Bur- 
Rogers,  110   Mich.   418,   68   N.  W.  dick,  Partnership,  23. 
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to  the  crop  before  division  will  affect  the  character  of 
the  remedies  which  may  be  adopted  by  one  in  case  the 
other  undertakes  to  deprive  him  of  his  share.  A  num- 
ber, perhaps  the  majority,  of  the  courts,  recognizing  the 
possibility  of  the  loss  by  one  party  of  the  share  to 
which  his  agreement  entitles  him,  if  the  whole  title  is 
regarded  as  being  vested  in  the  other,  have  asserted 
the  doctrine  that  before  division  the  two  parties  are 
tenants  in  common  of  the  crop,  that  is,  that  each  has 
an  undivided  interest  therein  which  is  subject  to  his 
control,  this  view  being  perhaps  more  frequently  based 
in  terms  upon  grounds  of  expediency  than  upon  the 
construction  of  the  particular  agreement.  This  view, 
that  the  parties  are  tenants  in  common  of  the  crops,  has 
been  most  frequently  taken  in  cases  in  which  the  agree- 
ment was  not  regarded  as  involving  a  demise,  creating 
the  relation  of  landlord  and  tenant,^^^  but  in  some 
eases,  even  though  the  cultivator  is  express!}'  stated 
to  be  a  tenant,  a  tenancy  in  common  in  the  crops  is 
recognized  as  existing.^^^  Occasionally  such  tenancy 
in  common  is  stated  to  exist,  without  any  reference 
being  made  to  the  question  whether  the  cultivator  is  to 

48g.     Hare   v.    Celey   Cro.   Eliz.  5    Heisk.    (Tenn.)    210    (semble) ; 

143;    Smith  v.  Rice,  56  Ala.   417;  Mead  v.   Owen,   80  Vt.  273,  12  L. 

Romero  v.  Dalton,  2  Ariz.  210,  11  R.    A.    (N.    S.)    655,    67   Atl.   722; 

Pac.   863;    Adams   v.   Thornton,   1  Lowe  v.  Miller,  3  Gratt.  (Va.)  205, 

Cal.    App.    XVIII,    82    Pac.    215;  46    Am.  Dec.  188. 
Herskell  v.  Bushnell,  37  Conn.  36,  48h.     Tinsley  v.  Craige,  54  Ark. 

9  Am.  Rep.  299;  Alwood  v.  Rucl:-  346,  15  S.  W.  897,  16   S.  W.  570 

man,  21  111.  200;  Delaney  v.  Root,  Baughman   v.   Reed,   75   Cal.   319 

99  Mass.  546,  97  Am.  Dec.  52;  7  Am.  St.  Rep.  170,  17  Pac.  222 
Loomis  V.  O'Neal,  73  Mich.  582,  Ferrall  v.  Kent,  4  Gill  (Md.)  209 
41  N.  W.  701;  Betts  v.  Ratliff,  50  Johnson  v.  Hoffman,  53  Mo.  504 
Miss.  561;  Reed  v.  McRill,  41  Neb.  Carr  v.  Dodge,  40  N.  H.  403 
206,  59  N.  W.  775;  Reeves  v.  Han-  Cooper  v.  McGrew.  8  Ore.  327 
nan,  65  N.  J.  L.  249,  48  Atl.  1018;  Faga^  v.  Vogt,  35  Tex.  Civ.  App. 
Taylor  v.   Bradley,  39  N.  Y.   129,  528,  80  S.  W.  664;   Bradley  v.  Ar- 

100  Am.  Dec.  415;  Messinger  v.  nold,  16  Vt.  3fc?;  Tuhrman  v.  In- 
Union  Warehouse  Co.  39  Ore.  546,  terior  Ware  House  Co.  Wash.  116. 
65  Pac.  808;  Jones  v.  Chamberlin,      Pac.  660. 


900  Eeal  Property.  [§  265 

be  regarded  as  a  tenant  of  the  landowner  as   regards 
the  land.'^^' 

We  will  consider  this  question,  of  the  existence  of 
a  tenancy  in  common  in  the  crops,  firstly,  on  the 
theory  that  the  agreement  does  not  involve  a  demise  of 
the  land,  creating  the  relation  of  landlord  and  tenant. 
If  the  agreement  in  such  case  be  regarded  as  one  of 
hiring,  making  the  cultivator  the  servant  of  the  land- 
owner, a  view  quite  frequently  asserted,^*-*  it  is  difficult 
to  understand  how  the  share  of  the  crops  which  is  to 
be  delivered  to  the  cultivator  as  wages  can,  before  such 
delivery,  be  regarded  as  belonging  to  him.  He  has,  it 
would  seem,  a  mere  contractual  right  against  the  land- 
owner. That  one  thus  employed  to  cultivate  the  land 
for  a  share  of  the  crops  has  no  proprietary  interest 
therein  is  recognized  in  a  number  of  cases. ^*'*  If,  how- 
ever, instead  of  regarding  the  cultivator  as  the  servant 
of  the  landowner,  we  regard  the  two  as  parties  to  a 
joint  adventure,  as  has  occasionally  been  suggested, ^^' 
they  may  well  be  joint  owners  or  tenants  in  common 
of  the  crops.  This  would  be  in  accordance  with  a  princi- 
ple which  has  been  recognized  in  other  connections,^*™ 

48i.  See  Praitt  v.  Ellington.  59  blr) ;  Porter  v.  Chandler.  27  Minn. 
Ala.  454;  Knox  v.  Marshall,  19  301,  38  Am.  Rep.  293,  7  N.  W.  142; 
Cal.  617:  McClure  v.  Thorpe.  68  Patten  v.  Heustis.  26  N.  J.  Law- 
Mich.  33,  35  N.  W.  829;  Schmitt  (2  Dutch.)  293;  Tanner  v.  Hills, 
V.  Cassilius,  31  Minn.  7,  16  N.  W.  48  N.  Y.  662  (semhle);  Cole  v. 
4.S3;  Consolidated  Land  &  Irr.  Hester,  31  N.  C.  (9  Ired.  Law)  23; 
Co.  V.  Hawley,  7  S.  D.  229,  63  N.  Huff  v.  Watkins,  15  S.  C.  85,  40 
W.    904.  Am.  Rep.  680;  Kelley  v.  Rummer- 

48j.     See    ante,    this    section    at  field  117  Wis.  620,  98  Am.  St.  Rep. 

note  48b.  951,  94  N.  W,  649. 

48k.     Gray  v.  Robinson,  1  Ariz.  481.     See   ante,   this   section,   at 

24,  33  Pac.  712;    Bryant  v.  Pugh,  note  48c. 

86  Ga.  525,  12  S.  E.  927;  Chase  v.  48m.     Freeman,     Cotenancy     & 

McDonnell,  24  111.  236;   Gifford  v.  Partition,     §     94;      Beuumont     v. 

Meyers,  27  Ind.  App.  348,  61  N.  E.  Crane,    14    Mass.    400;    White    v. 

210;  Richards  v.  Wardwell,  82  Me.  Brooks,  43  N.  H.  402;   Sheldon  v. 

343,  19  Atl.  863;  Delaney  v.  Root,  Skinner,  4  Wend.   (N.  Y.)   525,  21 

99  Mass.  546,  97  Am.  Dec.  52  isem-  Am.   Dec.   161;    Boylston   Ins.  Co. 
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that  if  two  persons  enter  into  an  agreement  for  the 
manufacture  or  production  of  any  class  of  property, 
each  party  contributing  labor,  materials,  or  capital  for 
the  purpose,  they  arc  to  be  regarded  as  tenants  in 
common  of  the  product.  Adopting  still  another  view, 
the  owner  of  the  land  might  be  regarded  as  conveying 
to  the  cultivator,  by  his  entry  into  the  agreement,  an 
interest  in  the  crops  to  be  produced  in  the  future  ecjual 
to  his  stipulated  share,  it  being  recognized,  in  most 
.iurisdictions  at  least,  that  the  owner  of  land  may  trans- 
fer an  interest  in  a  crop  yet  to  be  planted."**"  Even 
though  the  agreement  be  verbal,  it  might  thus,  it 
seems,  take  effect  as  a  transfer  of  an  interest  in  future 
crops,  annual  crops  {fructus  industriales)  not  being  re- 
garded as  land  within  the  Statute  of  Frauds."^° 

As  regards  the  existence  of  a  tenancy  in  common  in 
the  crops  when  the  relation  of  landlord  and  tenant 
exists  between  the  owner  of  the  land  and  the  cultivator 
on  shares,  the  cases  are  by  no  means  in  unison.  As 
before  stated,^^^P  there  are  a  number  of  decisions  in 
which  the  landlord  and  tenant  have  been  regarded 
as  tenants  in  common  of  the  crop.  But  there  are  per- 
haps even  more  cases  in  which  the  two  relations  are 
regarded  as  inconsistent,  for  the  reason  that  crops 
regularly  belong  to  the  tenant,  and  the  share  of  the 
crop  which  is  eventually  to  go  to  the  landlord  is  in  the 
nature  of  rent,  and  the  fact  that  an  article  is  to  be 
delivered  in  payment  of  rent  cannot  make  it  the  property 
of  the  landlord  until  it  is  delivered  or  "rendered"  to 
him.*^**     Regarding   the   landlord's    share   of   the   crop, 

V.  Davis,  68  N.  C.  17,  12  Am.  Rep.  48h. 

624;    Thomas    v.    Morrison    (Tex.  48q.     Smyth    v.    Tankersley,    20 

Civ.  App.)    46  S.  W.  46.  Ala.  212,  56  Am.  Dec.  193;  Ponder 

48n.     1   Mechem,    Sales,    §   342;  v.   Rhea,   32  Ark.   435;    Clarke  v. 

Williston,    §    135;    8  Am.   &   Eng.  Cobb,    121    Cal.    595,    54   Pac.   74; 

Encyc.    Law     (2nd    Ed.)    311.  Taylor  v.  Coney,  101  Ga.  655,  28 

48o.     Benjamin  Sales,  §   126;    1  S.   E.   974;    Dixon   v.   Niccolls,   39 

Mechem,  Sales,  §  342.  111.  372,  89  Am.  Dec.  312;  Chicago 

48p.     ^nte,    this    section,    note  &  W.  M.  R.  Co.  v.  Linard,  94  Ind. 
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in  the  particular  case,  as  rent  to  be  rendered  or  paid 
to  him,  the  view  asserted  in  these  cases,  that  the  whole 
crop  in  the  first  place  belongs  to  the  tenant,  seems 
on  principle  entirely  sonnd.  The  view  has  been  taken 
however,  in  one  jurisdiction  at  least,^^^  that  such  a 
provision  that  the  landlord  shall  have  a  share  of  the 
crop  is  to  be  regarded,  not  as  a  reservation  of  rent, 
but  rather  as  an  exception,  out  of  the  operation  of  the 
lease,  of  such  proportion  of  the  future  profits  of  the 
land,  these  future  profits  being  a  proper  subject  for  an 
exception,  as  they  are  for  a  grant,^^^  and,  in  support  of 
this  view,  attention  was  at  the  same  time  called  to  the 
statement  of  the  common-law  writers  that  part  of  the 
profits  of  the  land  cannot  be  reserved  as  rent.^^*  This 
view  of  the  provision  for  a  sharing  of  the  crops,  as 
constituting  an  exception  from  the  thing  demised,  and 
not  a  reservation  of  rent,  and  as  consequently  vesting 
an  undivided  interest  in  the  crops  in  the  landlord  as 
they  come  into  existence,  would  seem,  in  the  majority  of 
cases,  to  be  a  reasonable  one,  though  so  to  regard  the 
provision  when  the  lease  expressly  states  that  the  land- 
lord's share  is  to  be  paid  to  him  "as  rent"  would  seem 
to  involve  considerable  latitude  of  construction.  It 
is  on  such  a  theory  that  the  numerous  cases  recognizing 
a  tenancy  'n  common  in  the  crops^^"  may  perhaps  best 
be  supported.  In  the  last  analysis,  however,  the  ques- 
tion in  every  case  would  seem  to  be,  what  was  the  in- 

319,    48    Am.    Rep.    155;    Howard  Tenn.    (6  Baxt.)      322      (semble); 

County  V.  Kyte,  69  Iowa,  307,  28  Texas  &  P.  R.  Co.  v.  Bayliss,  62 

N.  W.  609;    Holderman  v.   Smith,  Tex.  571;  Hurd  v.  Darling,  16  Vt. 

3    Kan.    App.    423,    43    Pac.    272;  377. 

Ri(  hards  v.  Wardwell,  82  Me.  343,  48r.     See  opinion  of  Bell,  J.,  in 

3  9  Atl.  853;  Warner  v.  Abbey,  112  Moulton    v.    Robinson,    27    N.    H. 

Mass.    355;     Betts    v.    Ratliff,    TO  f.50. 

Miss.  561;   Reeves  v.  Hannan,  65  48s.     Ante,  this  section,  at  note 

N.    J.    Law,    249,    48    Atl.    1018;  48n. 

Peebles  v.  Lassiter,  33  N.  C.    (11  48t.     Post  §  403. 

Ired.  Law)  73;  Ream  v.  Harnis:i,  48u.     See  ante,  this   section,  at 

45  Pa.  376;  Magill  v.  Holston,  65  note  48h. 
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tention   of   the    parties,   as    indicated   by   the   language 
used-''^^ 

IV.    Fixtures  and  Improvements. 

§  266.  General  considerations.  A  fixture  is  a  thing 
which,  though  originally  a  movable  chattel,  is,  by  rea- 
son of  its  annexation  to  land,  regarded  as  a  part  of 
the  land,  partaking  of  its  character  and  belonging,  in 
the  ordinary  case  at  least,  to  the  person  or  persons 
owning  the  land.  The  underlying  principle  of  the 
law  of  fixtures  is  represented  by  the  maxim,  Qiiicquid 
plantatur  solo,  solo  cedit,  that  is,  that  whatever  is 
annexed  to  the  soil  becomes  part  thereof,  this  being 
but  one  application  of  the  theory  of  accession,  as  it  ex- 
isted in  the  civil  law.''^  In  order  that  the  i)rinciple 
apply,  however,  it  is  not  necessary  that  the  thing  in 
question  be  in  actual  contact  with  the  soil,  and  it  is 
sufficient  if  it  be  attached  to  some  other  article  or 
structure  which  is  itself,  by  reason  of  the  same  princi- 
ple, a  part  of  the  land.  So,  if  a  house  is  a  fixture,  as 
being  erected  on  the  land  in  a  certain  manner,  and  for 
certain  purposes,  articles  within  the  house  may  be  re- 
garded as  part  of  the  land,  as  being  annexed  to  what 
is  itself  a  part  thereof. 

In  the  case  of  an  article  annexed  by  the  tenant  in 
fee  simple  of  land,  the  question  whether  it  is  a  part  of 
the  land  may  arise  as  between  such  tenant  and  a  grantee 
or  mortgagee  of  the  land,  or,  after  his  death,  between 
his  personal  representative  and  his  heir  or  devisee.  In 
case  the  annexation  is  by  a  life  tenant  or  the  tenant 
of  an  estate  less  than  freehold,  the  question  arises 
usually  between   such  tenant  of  a  limited   interest,   or 

48v.     Clarke   v.    Cobb,    121   Cal.  Tex.  Civ.  App.  289,  105  S.  W.  39, 

695,  54  Pac.  74;  Dixon  v.  Nicholls,  49.     In  the  civil  law  the  maxim 

39  111.  372,  89  Am.  Dec.  312;   Or-  assumed    the    form     "Omne     quod 

cutt   V.    Moore,    134    Mass.    48,    45  incdificatur     solo     cedit."       Inst. 

Am.  Rep.  278;  Antone  v.  Miles,  47  Just.  2.  1.  29.  See  remarks  of  Lord 
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his  representative,  and  the  reversioner  or  remainder- 
man. The  annexation  may  also  be  by  one  who  has 
no  interest  or  estate  in  the  land,  and  the  question  of 
the  right  of  removal  then  arises  between  him  or  his 
representative  and  the  owner  of  the  land.  Questions 
also  frequently  arise  between  persons  claiming  under 
a  sale  or  chattel  mortgage  of  the  article  annexed  and 
grantees  or  mortagees  of  the  land. 

The  question,  whether  an  article  has  become  a  part 
of  the  land  by  annexation,  is  ordinarily  one  of  mixed 
law  and  fact.^"^*^  The  character  of  the  article,  the 
mode  of  its  attachment  to  the  land,  the  relation  of  the 
parties  and  the  like,  are  matters  of  fact,  and  whether, 
applying  the  criteria  established  by  previous  decisions, 
these  facts  are,  in  the  particular  case,  such  as  to  make 
the  article  legally  a  part  of  the  land,  is  a  question  of 
law. 

There  are  occasional  decisions  to  the  effect  that 
a  chattel  may,  by  annexation,  become  a  part  of  the 
land,  although  the  annexation  is  made  without  the  con- 
sent of  the  owner  of  the  chattel,  the  result  being  that 
the  latter  is   deprived  of  his   chattel  by  the  wrongful 

Blackburn    in    Wake    v.    Hall,    8  Erownell   v.   Fuller,   60   Neb.   558, 

App.  Cas.  195.  83  N.  W.  669;   Kent  v.  Brown,  50 

50.     Gresham  v.  Taylor,  51  Ala.  N.    H.   236;    Van   Keuren   v.   New 

505;   Nelson  v.  Howison,  122  Ala.  Jersey   Cent.   R.  Co.,  38  N.   J.  L. 

E73,  25  So.  211;  Fechet  v.  Drake,  165;    Scobell  v.  Block,  82  Hun  ( N. 

Ariz.  12  Pac.  694;  Capen  v.  Peck-  )Y.)   223,  31  N.  Y.  Supp.  975;   Al- 

ham,  35  Conn.  88;  Crerar  v.  Dan-  berson  v.  Elk  Creek  Min.  Co.,  39 

iels,    209    111.    296;    McFarlane    v.  Ore.  552,  65  Pac.  978;  Campbell  v. 

Foley,   27    Ind.  App.   484,   87   Am.  O'Neill,    64    Pa.    290;     Seeger    v. 

St.  Rep.  264;  Roderick  V.  Sanborn,  Pettit,   77    Pa.    437,    18   Am.    Rep. 

106  Me.  159,  30  L.  R.  A.    (N.  S.)  452;   Tunis  Lumber  Co.  v.  Dennis 

1189,  20  Ann.  Cas.  469,  76  Atl.  263;  Lumber  Co.,  97  Va.  682,  34   S.  E. 

Hopewell    Mills   v.    Taunton    Sav.  613;      Philadelphia     Mortgage     & 

Bank,   150  Mass.   519,   15   Am.  St.  Trust     Co.     v.     Miller,     20    Wash. 

Rep.  235,  6  L.  R.  A.  249,  23  N.  E.  607,   44   L.   R.  A.   559,   72   Am.   St. 

327;     Scudder     v.     Anderson,     54  Rep.    138,   56    Pac.   382;    Anderson 

Mich.   122,   19   N.   W.   775;    Grand  v.  Englehart,  18  Wyo.  409,  108  Pac. 

Lodge     X.     Know,     27     Mo.     315;  977. 
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act  of  another  in  annoxing  it."'*'  There  are  also  occa- 
sional decisions  and  dicta  to  the  contrary,  that  the  owner- 
ship of  the  chattel  is  not  affected  by  such  wrongful  an- 
nexation, provided  at  least  it  is  not  so  closely  incor- 
porated with  the  realty  that  the  latter  will  be  injured 
by  its  removal.^^-  These  latter  cases  appear  to  accord 
with  the  spirit  of  the  decisions  hereafter  referred  to,^"' 
in  which  the  interest  of  one  other  than  the  landowner, 
in  a  chattel  of  which  the  latter  is  given  ])ossession,  is 
protected  in  spite  of  its  annexation  to  the  land  pro- 
vided this  is  with  such  other's  express  or  implied  con- 
sent. If  one's  rights  in  a  chattel  can  be  preserved 
by  agreement,  in  spite  of  its  annexation  to  another's 
land  with  his  consent,  it  seems  reasonable  that  his 
rights  be  preserved  when  the  annexation  is  by  a  wrong- 
doer without  his  consent. 

§  267.  Intention  of  the  annexor.  In  deciding 
whether  an  article  or  structure  annexed  to  land,  or 
annexed  to  another  article  or  structure  which  is  it- 
self legally  a  part  of  the  land,  is  to  bo  regarded  as 
part  of  the  land,  that  is,  as  a  fixture,  the  courts  usually 
name  one  or  more  of  the  following  considerations  as 
determinative  of  the  question:  (1)  The  mode  of 
attachment  or  annexation;       (2)     the  character  of  the 

51.  Pierce  v.  Goddard,  22  Pick.  Works  \.  Wilbur,  111  Mich.  413, 
(Mass.)  559;  Wocdrufi;  v.  Adams,  30  Am.  St.  Rep.  488,  69  N.  W.  667; 
37  Conn.  233;  Reese  v.  Jared,  15  (dictum)  Eisenhauer  v.  Quinn,  36 
Ind.  142  (stmble) ;  Fryatt  v.  Sul-  Mont.  368,  14  L.  R.  A.  (N.  S.)  435, 
livan  Co.,  5  Hill  (N.  Y.)  116,  7  122  Am.  St.  Rep.  370,  93  Pac.  38; 
Hill  529;  Jackson  v.  Walton,  28  Mills  v.  Reddick,  1  Neb.  437; 
Vt.  43.  See  also  the  quotation  Cochran  v.  Flint,  57  N.  H.  514 
from  Brooke's  Abridgement,  in  (dictum);  San  Antonio  Brewing 
Lord  Lindley's  opinior  in  Gough  Ass'n  v.  Arctic  Ice-Machine  Mfg. 
V.  Wood,  [1894]  1  Q.  B.  713.  Co.,    81    Tex.    90,    16    S.    W.    797; 

52.  Shoemaker  v  Simpson,  16  Huebschmann  v.  McHenry,  29 
Kan.  43;  Central  Branch  R.  Co.  Wis.  655;  Walker  v.  Grand  Rapids 
V.  Fritz,  20  Kan.  430;  Gill  v.  Flouring  Mill  Co.,  70  Wis.  92,  35 
DeArmant,  90  Mich.  425,  51  N.  W.  N.  W.  332. 

455;     Lansing     Iron     &     Engine  53.     ^'ost  §  271. 
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article;  (3)  the  intention  of  the  person  making  the 
annexation.  The  later  cases  usually  regard  the  con- 
sideration of  intention  as,  in  theory,  the  controlling 
one,  referring  to  the  mode  of  annexation  and  the  char- 
acter of  the  article  merely  as  evidence  upon  this  ques- 
tion of  intention.^''  Unfortunately,  the  courts  are  not 
entirely  clear,  nor  are  they  consistent,  in  their  state- 
ments as  to  the  nature  of  this  intention,  and  the  facts 
from  which  it  is  to  be  inferred.  In  a  leading  case,^^ 
which  is  frequently  quoted  and  referred  to  in  connec- 
tion with  the  law  of  fixtures,  it  is  said  that  the  intention 
is  to  be  inferred  ''from  the  nature  of  the  article  affixed, 
the  relation  and  situation  of  the  party  making  the  an- 
nexation, the  structure  and  mode  of  annexation,  and 
the  purpose  or  use  for  which  the  annexation  has  been 
made."^**       And  so  it  is  in  effect  said  in  other  cases 


54.  See  Holland  v.  Hodgson, 
L.  R.  7  C.  P.  328;  Leigh  v.  Taylor, 
(1902)  App.  Cas.  157;  Langston 
V.  State,  96  Ala.  44,  11  So.  334; 
Ozark  v.  Adams,  73  Ark.  227,  83 
S.  W.  920;  Lavenson  v.  Standard 
Soap  Co.,  80  Cal.  245,  13  Am.  St. 
Rep.  147,  22  Pac.  184;  Horn  v. 
Clark  Hardware  Co ,  54  Colo.  522, 
131  Pac.  405;  Fifield  v  .Farmers' 
Nat.  Blank,  148  111.  163,  39  Am.  St. 
Rep.  166,  35  N.  E.  802;  Ottumwa 
Woolen  Mill  Co.  v.  Hawley,  44 
Iowa,  57,  24  Am.  St.  Rep.  719; 
Eaves  v.  Estes,  10  Kan.  314,  15 
Am.  Rep.  345;  L.  &  M.  Mercantile 
Co.  V.  Wimer,  94  Kan.  573,  146 
Pac.  1162;  Roderick  v.  Sanborn, 
106  Me.  159,  30  L.  R.  A.  (N.  S.) 
1189,  20  Ann.  Cas.  469,  76  Atl. 
263;  Hopewell  Mills  v.  Taunton 
Sav.  Bank,  150  Mass.  519,  6  L.  R. 
A.  249,  15  Am.  St.  Rep.  235,  23  N. 
E.  327;  State  Sav.  Bank  v.  Ker- 
cheval,  65  Mo.  683,  27  Am.  Rep. 
310;   Feder  v.  Van  Winkle,  53  N. 


J.  Eq.  370,  51  Am.  St.  Rep.  628, 
33  Atl.  899;  Snedeker  v.  Warring, 
12  N.  Y.  170;  Potter  v.  Cromwell, 
40  N.  Y.  293,  100  Am.  Dec.  485; 
Teaff  V.  Hewitt,  1  Ohio  St.  511, 
59  Am.  Dec.  634;  Hill  v.  Sewald. 
53  Pa.  271,  91  Am.  Dec.  209;  Hurst 
V.  Craig  Furniture  Co.,  95  S.  C. 
221,  78  S.  E.  960;  Hutchins  v. 
Masterson,  46  Tex.  551,  26  Am. 
Rep.  286;  Baringer  v.  Evenson, 
127  Wis.  36.  106  N.  W.  801. 

55.  Teaff  v.  Hewitt,  1  Ohio  St. 
511,  59  Am.  Dec.  634,  per  Bartley, 
C.  J. 

56.  To  the  came  effect,  see 
Capen  v.  Peckham,  35  Conn.  88; 
Ogden  V.  Stock,  34  111.  522,  85  Am. 
Dec.  332;  Thompson  v  Smith,  111 
Iowa,  718,  50  L.  R.  A.  780,  82  Am. 
St.  Rep.  541,  83  N.  W.  789;  Read- 
field  Tel.  &  T.  Co.  V.  Cyr,  95  Me. 
287,  49  Atl.  1047;  Schaper  v.  Bibb, 
71  Md.  145,  17  Atl.  935;  Houle  v. 
Abramson,  210  Mass.  83,  96  N.  E. 
77;    Thomas  v.   Davis,  76  Mo.  72, 
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that  the  secret  intention  of  the  person  making  the 
annexation  is  immaterial,  the  intention  which  controls 
being  that  inferable  from  his  acts,  considered  with 
relation  to  the  surrounding  circumstances.^'^  That  the 
intention  which  controls  is  not  a  mere  attitude  of 
mind  is  also  strongly  indicated  by  the  consideration 
that  the  question  whether  an  article  is  a  fixture  is  re- 
garded, not  as  one  exclusively  of  fact  but  as  one  part- 
ly of  law  and  partly  of  fact.^^ 

Many  of  the  cases  which  thus  lay  stress  upon 
the  intention  of  the  person  making  the  annexation,  as 
determining  whether  the  article  annexed  becomes  part 
of  the  land,  are  cases  in  which  such  person  was,  at 
the  time  of  the  annexation,  the  absolute  owner  of  the 
land,  as  well  as  of  the  article  annexed. ^^  In  such  a 
case,  the  absence  of  any  conflicting  interests  at  the 
time  of  the  annexation  renders  his  intention  an  ap- 
propriate consideration  in  this  connection,  when  the 
question  subsequently  arises,  for  instance,  between  his 
heir  and  personal  representatives,  or  between  one  to 
whom  he  conveys  the  land,  absolutely  or  by  way  of 
mortgage,   and   one   claiming   the   article   as   a   chattel. 

43    Am.    Rep.    756;     Johnson    v.  Y.    170;    Alberson    v.    Elk    Creek 

Pacific  Land  Co.,  84  Ore.  356,  164  Min.    Co.    39    Ore.    5521,    65    Pa  J. 

Pac.  564;   Jones  v.  Bull,  85  Tex.  978;     Catasauqua    Nat.    Bank    v. 

136,  19  S.  W.  103.  North,   ■•60   Pa.   303,   28   Atl.    294; 

57.     W.  B.  Thompson  &  Co.  v.  Washington   Nat.   Bank  v.   Smith, 

Lewis,    120    Ark.    252,    179    S.    W.  IF  Wash.  160,  45  Pac.  736. 

343;Radigan  v.  Hughes,  86  Conn.  58.     Ante,  §  265,  note  50. 

536,  86  Atl.  220;  Crum  v.  Hill,  40  59.     See,    e.    g.,    Roseville    Alta 

Iowa,  506;   John  P.  Squire  &  Co.  Min.  Co.  v.  :'owa  Gulch  Min.  Co., 

V.  City  of  Portland,  106  Me.  234,  15  Colo.  29,  22  Am.  St.  Rep.  373, 

30  L.  R.  A.    (N.  S.)    576,  20  Ann.  24    Pac.    920;    Seedhouse    v.    Bro- 

Cas.   603,    76    Atl.    679;    Hopewell  ward,    34    Fla.    509,    16    So.    425: 

Mills  V.  Taunton   Sav.  Bank,   150  McFarlane  v.  Foley,  27  Ind.  App, 

Mass.  519,  6  L.  R.  A.  249,  15  Am.  484,    60    N.    E.    357;    Thomson    v. 

St.  Rep.  235,  23  N.  E.  327;  Tate  v.  Smith,  111  Iowa,  718,  50  L.  R.  A. 

I'.lackburnc,  48  Miss.  1;  State  Sav-  780,  82  Am.  St.  Rep.  541,  83  N.  W. 

ings    Bank   v.   Kercheval,    65    Mo.  789;    Erdman   v.   Moore,   58   N.   J. 

682;   Snedeker  v.  Warring,  12  N.  L.  4-15.  33  Atl.  958;  Potter  v.  Crom- 
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But  it  seems  that  if,  at  the  time  of  the  annexation,  the 
person  annexing  has  no  right  in  the  land,  his  intention, 
however  clearly  expressed  by  word  or  act,  that  the 
article  shall  not  become  a  part  of  the  land,  should  have 
no  effect  in  divesting  the  rightful  owner  of  the  land 
of  any  right  to  the  chattel  which  he  would  otherwise 
have.^*^  And  the  cases  seem  in  effect  to  support  this 
view,  though  not  in  terms  so  stating,  it  being  held  that 
if  a  trespasser  makes  erections  upon  another's  land, 
the  erection  becomes  a  part  thereof,^' ^  although  it  may 
be  assumed  that  in  such  case  there  is  no  intention 
to  make  the  article  a  part  of  the  other  person's  land. 
And  so  where  the  person  making  the  annexation  has 
an  estate  in  the  land  of  limited  duration  only,  it  would 
seem  that,  if  the  articles  are  such,  and  are  so  annexed, 
that  they  would  ordinarily  become  a  part  of  the  land, 
the  fact  that  the  tenant  of  the  limited  estate,  whether 
one  for  life  or  years,  proclaims,  at  the  time  of  the 
annexation,  that  he  intends  to  retain  the  right  to  the 
articles  annexed,  should  not  affect  the  rights  of  the 
owner  of  the  remainder  or  reversion,  and  there  are  a 
few  cases  in  which  this  view  is  asserted.^-  There  are, 
however,  it  must  be  conceded,  a  greater  number  of 
cases  in  which  the  right  of  the  tenant  of  a  limited  es- 
tate to  remove  articles  annexed  b}^  him  is  based  in  terms 
on  the  theory  of  an  intention  on  his  part  not  to  make 

well,  40  N.  Y.  287,  300  Am.   Dec.  Fixtures,  c.  2;  13  Am.  &  Eng.  Enc. 

485;  Kendall  v.  Hathaway,  67  Vt.  Law,    (2nd  Ed.)    620. 

.122,  30  Atl.  859  62.     West  Coast  Lumber  Co.  v. 

60.  That  the  inteution  of  the  Apfield,  86  Cal.  335,  24  Pac.  993; 
annexor  is  in  such  case  imma-  Wright  v.  Du  Bign'^n,  114  Ga.  765, 
terial,  see  Treadway  v.  Sharon,  7  57  L.  R.  A.  669,  40  S.  E.  747;  Mc~ 
Nev.  37;  Miles  v.  McNaughton,  111  Lain  Inv.  Co.  v.  Cunningham,  113 
Mich.  350,  69  N.  W.  481;  Hender-  Mo.  App.  519,  87  S.  W.  605.  And 
son  V.  Ownby,  56  Tex  647.  42  Am.  so  when  a  purchaser  in  posses- 
Rep.  691  (semble) ;  Huebschmann  £ion  intended  to  remove  improve- 
V.  McHenry,  29  Wis.  655;  Contra,  ments  made  by  him.  Ogden  v. 
Curtis  V.  Laesia,  78  Mich.  480,  44  Stock,  34  111.  522,  85  Am.  Dec. 
N.  W.  500.  ?32;    Crum  v.  Hil),  40  Iowa,  506. 

61.  See  cases   cited   in   Ewell, 
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them  a  pait  of  the  realty."''  It  seems  qiicstionahle, 
however,  whether  these  eases  can  be  regarded  as  au- 
thorizing the  view  that  the  mere  mental  intention  of 
the  tenant,  when  making  the  annexation,  subsequently 
to  remove  articles  annexed,  even  though  expressly 
declared  to  the  landlord  at  the  time,  will  ])reserve  the 
personal  character  of  such  articles,  or  render  them  re- 
movable by  him,  unless  their  nature  and  mode  of  an- 
nexation are  themselves  such  as  to  preserve  their  physi- 
cal character,  or  unless  they  come  within  one  of  the 
excepted  classes  of  fixtures  which,  as  is  hereafter  stated, 
the  tenant  has  the  right  to  remove. 

The  question  of  the  intention  of  the  person  making 
the  annexation  is  to  be  distinguished  from  that  of  the 
intention,  so  called,  of  both  the  interested  parties,  as 
evidenced  by  agreement  between  them.  Any  such 
agreement  is,  as  we  shall  see  presently,  conclusive  in 
its  effeets.^^  The  courts  not  infrequently  use  the  word 
'•intention"  in  this  sense,  sometimes  ap|)arently  with- 
out sufficiently  recognizing  the  distinction  referred  to.^'^ 

63.  Morey  v.  Hoyt,  62  Conn.  v.  Apfield,  86  Cal.  335.  24  Pac 
542,  557.  19  L.  R.  A.  611,  26  Atl.  993;  Linahan  v.  Bair,  41  Conn. 
127;  Baker  v.  McClurg  198  111.  471;  Baker  v.  McClurg,  198  IH. 
2i,  92  Am.  St.  Rep.  9.6X.  64  N.  E.  28,  64  N.   E.  701,  59  L.  R.  A.  131, 

701;    Roth    V.    Collins,    109    Iowa.  92    Am.    St.    Rep.    261;     Horn    v. 

501,    98    N.    W.    543;    Hayford    v.  Indianapolis   Nat.   Bank,   125   Ind. 

Wentworth,    97    Me.    347,    54    Atl.  381,    9    L.   R.   A.   676,   21   Am.   St. 

940;    Ryder   v.   Faxon,    171    Mass.  Rep.  231,  25  N.  E.  558;    Eaves  v. 

206,  68  Am.  St.  Rep.  417,  50  N.  E.  Estes,   10  Kan.   314,   15   Am.  Rep. 

631;    McMath    v.    Levy,     74     Miss.  345;    Munroe    v.    Armstr  ng,    179 

450,    21    So.    9,    523;     Holmes    v.  Mass.  165,  60  N.  E.  475;  Schellen- 

Standard  Pub.  Co.   (.N.  J.  Ch.)   55  berg  v.  Detroit  Heating  &  Light- 

Atl.  1107;   Seeger  v.  Pettit,  77  Pa.  i„g  Co.,  130  Mich.  439,  57  L.  R.  A. 

437,   18  Am.  Rep.  452;    Menger  v.  632,  97  Am.  St.  Rep.  489,  90  N.  W 

Ward,    (Tex.  Civ.  App.)    28  S.  W.  47;    Brownell    v.    Fuller,    60    Neb. 

821;  Wing  v    Gray,  36  Vt.  361.  558,  83  N.  W.  669;  Pope  v.  Skinkle, 

64.  Cost,  §  270.  45  N.  J.  L.  39;  Potter  v.  Cromwell, 

65.  See  e.  g.,  Wood  v.  Holly  40  N.  Y.  287,  100  Am.  Dec.  485; 
Mfg.  Co.,  100  Ala.  326,  21  L.  R.  Kinnear  v.  Scenic  Railways  Co., 
A.    787,    46    Am.    St.    Rep.    56,    13  223  Pa.  390,  72  Atl.  808. 

So.  948;   West  Coast  Lumber  Co. 
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§  268.  Physical  attachment.  Not  infrequently  the 
courts  have  asserted  the  view  that  a  thing  cannot  be 
a  fixture  if  merely  placed  on  the  land,  and  not  actually 
attached  to  the  land,  or  to  some  structure  which  is 
itself  so  attached  to  the  land  as,  in  a  legal  sense,  to 
form  a  part  thereof.^^  In  other  cases,  however,  an 
article  of  a  heavy  and  permanent  character  has  been 
regarded,  under  the  circumstances,  as  constituting  a 
fixture,  though  merely  laid  upon  the  land  and  kept  in 
place  by  the  force  of  gravity.*''^ 

Occasionally  a  thing  which  is  not  actually  attached 
to  the  land,  and  which  is  not  even  in  its  proper  or  in- 
tended place  thereon,  is  regarded  as  a  part  of  the  land 
because  an  integral  part  of  or  accessory  to  a  structure 
or  appliance  which  is  annexed,  such  a  thing  being  some- 
times referred  to  as  being  ''constructively  annexed."®'^" 


66.  Horn  v.  Baker,  9  East,  215; 
Wansbrough  v.  Maton,  4  Adol.  & 
E.  884;  Brown  v.  Lillie,  6  Nev. 
244;  Williamson  v.  New  Jersey 
Southern  R.  Co.,  29  N.  J.  Eq.  311; 
Walker  v.  Sherman,  20  Wend.  (N. 
Y.)  636;  Hoyle  v.  Plattsburgh  & 
M.  R.  Co.,  54  N.  Y.  314,  13  Am. 
Rep.  595;  Teaff  v.  Hewitt,  1  Ohio 
St.  511,  59  Am.  Dec.  634;  Hill  v. 
Wentworth,  28  Vt.  429.  See  au- 
thorities cited  in  Ewell,  Fixtures 
{2(i  Ed.)  18;  13  Am.  &  Eng.  Enc. 
Law   (2d  Ed.)   600. 

67.  Stockwell  v.  Campbell,  39 
Conn.  362,  12  Am.  Rep.  393;  Bleth- 
en  V.  Towle,  40  Me.  310;  Sheppard 
V.  Blossom,  66  Minn.  421,  61  Am. 
St.  Rep.  431,  69  N.  W.  221;  Sne- 
deker  v.  Warring,  12  N.  Y.  170; 
Doscher  v.  Blackiston,  7  Ore.  143; 
Holland  v.  Hodgson,  L.  R.  7  C.  P. 
334;  Monti  v.  Barnes  [1901]  1  K. 
B.  205.  So  iDuildirigs  merely  rest- 
ing on  a  wooden  foundation  have 


occasionally  been  regarded  as  fix- 
tures. (Landon  v.  Piatt,  34  Conn. 
517;  Ogden  v.  Stock,  34  111.  522, 
85  Am.  Dec.  332;  Madigan  v.  Mc- 
Carthy, 108  Mass.  376,  11  Am. 
Rep.  371),  as  have  fences  resting 
on  the  surface  of  the  ground 
(Glidden  v.  Bennett,  43  N.  H.  306; 
Wentz  V.  Fincher,  34  N.  C.  (12 
Ired.  Law)  297,  55  Am.  Dec.  416; 
Kimball  v.  Adams,  52  Wis.  554, 
38  Am.  Rep.  756,  9  N.  W.  170). 
See  13  Am.  &  Eng.  Sno  Law  603. 
In  Pennsylvania  the  requirement 
of  actual  physical  attachment  has 
been  positively  repudiated.  Voor- 
his  V.  Freeman,  2  Watts  &  S. 
(Pa.)  116,  37  Am.  Dec.  490;  Seeger 
V.  Pettit,  77  Pa.  437,  18  Am.  Rep. 
452. 

67a.  See  Goodricli  v.  Jones,  2 
Hill  (N.  Y.)  142;  Byrne  v.  Wer- 
ner, 138  Mich.  328,  69  L.  R.  A. 
900,  110  Am.  St.  Rep.  315,  101  N. 
W.   555. 
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A  part  of  a  macliine,  temporarily  removed,  citlier  for 
the  purpose  of  repairs  or  safe  keeping,  or  in  order  to 
facilitate  a  particular  use  of  the  machine,  has  been  con- 
sidered to  come  within  this  principle,"'*  though  it  may 
perhaps,  in  most  cases,  be  as  well  regarded  as  having 
become  part  of  the  realty  by  reason  of  actual  annex- 
ation, and  as  not  having  ceased  to  be  so  because  tem- 
porarily severed/'^  Keys,  doors,  and  windows,  have 
been  regarded  as  part  of  the  realty  on  the  same 
theory,'^  though  they  also  might  ordinarily  be  re- 
garded as  actually  annexed.  Even  railroad  engines 
and  cars  have  occasionally  been  held  to  be  fixtures, '^^ 
but  the  best-considered  cases  regard  them  as  personal 
property,  they  being  without  the  fixity  of  location  which, 
with  few  if  any  exceptions,  is  an  essential  character- 
istic of  a  fixture. "^2  j^  a  few  cases  this  theory  of  con- 
structive annexation  has  been  applied  to  the  case  of 
articles  brought  upon  the  land  with  the  intention  of 
attaching  them  thereto,  but  not  yet  actually  attached." 

68.  Ex  parte  Ashbury,  4  Ch.  mer  v.  Forbes,  23  111.  301;  Far- 
App.  630;  Sheffield  &  South  York-  mers'  Loan  &  Trust  Co.  v.  Hen- 
shire  Permanent  Bldg.  Soc.  v.  drickson,  25  Barb.  (N.  Y.)  484; 
Harriscn,  15  Q.  B.  Div.  358;  Bain  Elizabethtown,  R.  &  P.  Oo.  v. 
.V.  Brand,  1  App.  Cas.  762;  Fisher  Elizabethtown,  12  Bush.  (Ky.) 
V.  Dixon,  12  Clark  &  F.  312;  Dud-  233.  See  Minnesota  Co.  v.  St. 
ley  V.  Hu:-st,  67  Md.  44,  8  Atl.  Paul  Co ,  2  Wall.  (U.  S.)  609,  17 
901,  1  Am.  St.  Rep.  368;  Hopewell  L.  Ed.  886,  and  note. 

Mills  V.  Taunton   Sav.   Bank,  150  72.     Hoyle  v.  PlattJburgh  &  M. 

Mass.  519,  t.  L.  R.  A.  249,  15  Am.  R    Co.,  54  N.  Y.  314;   Williamson 

St.  Rop.  235,  23  N.  IJ.  S27;    Wad-  v.    New    Jersey    Southern    R    Co.. 

leigh  V.  Janvrin,  41  N.  H.  503,  77  29  N.  J.  Eq.  311;  Coe  v.  Columbus, 

Am.  Dec.  780.  P.   &   I.  R.  Co.,  10  Ohio  St.  372; 

69.  See  13  Am.  &  Eng.  Enc.  Chicago  &  N.  W.  Ry.  Co.  v.  Bor- 
Law,  615;  Ewell,  Fixtures,  62;  ough  of  Ft.  Howard,  21  Wis.  44. 
Bronson,  Fixtures,  §§  18  c  (5)  The  nature  of  rolling  stock  is  flx- 
24.  ed    by    statute    in    a    number    of 

70.  Liford's  Case,  11  Coke,  50  states.  1  Stimson's  Am.  St.  Law, 
b;    State  v.   Elliot,  11   N.  H.  540;  §  468. 

Hill  V.  Wentworth,  £8  Vt.  436.  73.     McLaughlin  v.  Johnson,  46 

71.  Booth  V.  Central  Sav.  Bank,  111.  163;  Geppalt  v.  Middle  West 
58   Colo.  519,  146   Pac.   240;    Pal-       Stone  Co.,  94  Kan.  560,  146  Pac. 
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In  some  cases  the  courts  have  considered  the  mode 
of  ])hysical  attachment  as  decisive  that  the  article  at- 
tached is  a  part  of  the  hind/*  hut  the  tendency  is 
to  consider  this  as  in  itself  but  a  slight  indication  that 
the  article  is  a  fixture,  provided  it  is  susceptible  of 
removal  without  injury  to  the  land,  or  to  the  structure 
constituting  a  i)art  of  the  land  to  which  it  is  attached.'^' 
The  fact,  however,  that  a  chattel  is  so  attached  to  a 
structure  that  its  removal  would  leave  an  unfinished 
gap  in  the  structure  has  been  regarded  as  strong  evi- 
dence that  the  chattel  has  become  a  part  of  the  land."^* 

§  269.  Character  of  article.  A  consideration  on 
which  the  cases  usually  lay  great  stress,  in  determining 
the  character  of  the  article  as  a  fixture  vel  non,  is  its 
character,  as  related  to  the  uses  to  which  the  land  has 
been  appropriated,  it  being  regarded  as  a  fixture  only 
in  case  there  is  a  correspondence  between  its  character, 
and  consequently  its  prospective  use,  and  the  use  to 
which  the  land  is  devoted.  This  idea  of  correspond- 
ence between  the  use  of  the  article  and  that  of  the  land, 

1157;    Noble   v.    Sylvester,   42   Vt  103   N.   E.    837;    Farrar  v.   Stack- 

146;    Hackett    v.   Arnsden,   57    Vt.  pole,  6  Me.  154,  19  Am.  Dec.  201; 

432;   Patton  v.  Mooie,  16  W.  Va.  Winslow  v.  Merchants  Ins.  Co.,  4 

428.  37  Am.  Rep.  789;    IMcFadden  Mete.    (Muss.)    314,    38    Am.    Dec. 

V.  Crawford,  36  W   Va.  671,  32  Am.  :i68;     Manwaring    v.    Jenison.    6i 

St.  Rep.  894,  15  S.  E.  408;   Spru-  Mich.  117,  27  N.  W.  889;  State  Sav. 

hen  V.  Stout,  52  Wis.  517,  9  N.  W.  Bank  v.  Kercheval,  65  Mo.  687,  27 

277.  Am.   Rep.   310;    Despatch   Line  v 

74.     Wiltshear  v.  Cottrell,  1  El.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  S^ 

&    Bl.   674;    Bliss   v.   Whitney,    91  ^^^    ^^^    203;    McRea  v.   Central 

Mass.   (9  Allen)   114,  Sr  Am.  Dec.  ^^^    ^^^^    gg  p^    y.  495;   Maxson 

745;   Degraffenreid  v.  Scruggs,  23  ^^    ^^^^j^^^^    ^^^^   ^^^^^^   ^^   ^^^ 


345,  166  Pac.  37;  Voorhis  v.  Free- 
man, 2  Watts  &  S.    (Pa.)    116,  37 


Tenn  (4  Humph.)  451,  40  Am. 
Dec.  658;  Clark  v.  Hill,  117  N.  C. 
11,  53  Am.  St.  Rep  514,  23  S.  E.  91; 
Zimmerman  v.  Bosse,  GO  Wash.  556,       -^m-  Dec.  490. 

Ill    Pac.    796.     See    Amos    &    Fer-  76.     Ottumwa    Woolen   Mill   Co. 

ard,  Fixtures   (3d  Ed.)   3  et  seq.  v.   Hawley,   44   Iowa,   57,   24    Am. 

75.     Ochs  V.  Tilton,  181  Ind.  81,      Kep.  719;   Ward  v.  KUpatrick,  85 


^  269] 


Rights  o¥  Enjoyment. 


913 


as  showing  the  anncxor's  intention,  is  presented  in 
the  cases  nnder  various  names.  In  a  very  considerable 
number  of  cases  it  is  said  that  in  order  that  an  article 
may  become  i)art  of  the  realty  there  must  be  api^ro- 
priation  or  adaption  to  the  use  to  whicli  1ha<  part  of 
the  realty  with  which  it  is  connected  is  devoted.'^ 
Occasionally  it  is  said  that  there  must  be  ap]ilication 
to  such  use.'^*  These  exi)ressions  "appropriation," 
** adaptation,"  and  "a]i])lication,"  presumably  all  mean 
the  same  in  this  connection,  and  the  inir])oi-t  of  the 
statement  seems  to  be  that  the  article  must  be  used,  or 


N.  Y.  413,  39  Am.  Rep.  674;  Home 
V.  Smith,  105  N.  C.  322,  18  Am.  St. 
Rep.  903,  11  S.  E.  373. 

77.  Choate  v.  KimbaH,  56  Ark. 
.^5;  Binkley  v.  Forkner,  117  Ind. 
176,  3  L.  R.  A.  33,  19  N.  E.  753; 
Johnson  v.  Wiseman,  4  Mete.  (Ky.) 
S61  (adaptation);  ToUes  v.  Win- 
ton,  63  Conn.  440,  28  Atl.  542; 
^adaptation) ;  Kastner  v.  Day,  65 
111.  App.  623;  Pierce  v.  George, 
108  Mass.  78,  11  Am.  Rep.  310 
(adapted  to  the  purpose) ;  Smith 
V.  Blake,  96  Mich.  542;  Oliver  v. 
Lansing,  59  Neb.  219,  80  N.  W. 
829  (appropriation) ;  Teaff  v. 
Hewitt,  1  Ohio  St.  511,  59  Am. 
Dec.  634;  Helm  v.  Gilroy,  20  Ore. 
517;  Snuffer  v.  Spangler,  79  W. 
Va.  628,  92  S.  E.  106;  Walker  v. 
Grand  Rapids  Flouring  Mill  Co., 
70  Wis.  92,  35  N.  W.  332;  (appli- 
cation or   adaptation). 

Occasionally  the  "special" 
adaptation  of  the  article  to  tne 
use  or  purpose  is  referred  to.  Hill 
V.  Mundy,  89  Ky.  36,  4  L.  R.  A 
674,  11  S.  W.  956;  McLaughlin  v. 
Nash,  14  Allen  (Mass.)  136.  92  Am. 
Dec.  741;  Lyle  v.  Palmer,  42 
Mich.  314,  3  N.  W.  921;  Owings 
R.  P.— 58. 


V.  Estes,  256  III.  553,  100  N.  E 
205.  But  it  may  be  questioned 
whether  "special"  has  any  par- 
ticular force  in  this  connection. 

78.  Hacker  v.  Munroe,  176  111. 
384,  F2  N.  E.  12;  Thomson  v. 
Smith,  111  Iowa,  718,  20  L.  R.  A. 
780,  82  Am.  St.  Rep.  541.  S3  N.  W. 
789;  Pott-r  v.  Cromwell,  40  N.  Y 
287,  109  Am.  Dec.  485;  McRea  v. 
Central  Nat.  Bk.  66  N.  Y.  489; 
Henkle  v.  Dillon,  15  Ore.  610; 
Gasaway  v.  Thomas,  56  Wash.  77, 
105  Pac.  168;  Gunderson  v. 
Swarthout.  104  Wis.  186,  76  Am. 
St.  Rep.  860,  8  N.  W.  465;  (ap- 
plication or  adaptation) ;  In  New 
Jersey  it  has  been  said  that  the 
article  must  have  been  applied 
to  the  use  to  which  the  land  vi 
devoted.  Speiden  v.  Parker,  46 
N.  J.  Eq.  292,  19  Atl.  21;  Feder  v. 
Van  Winkle,  53  N.  J.  Eq.  370,  51 
Am.  St.  Rep.  628,  33  Atl.  399; 
and  also  that  it  is  a  fixture  if 
placed  in  or  annexed  as  a  part 
cf  the  means  to  carry  out  the 
purposes  for  which  the  building 
was  erected  and  to  whi'^h  it  has 
been  adapted,  and  with  the  in- 
tention   of    permanently    inc.eas- 
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at  least  capable  of  iise/^  in  furtherance  of  the  purpose 
for  which  the  land  is  used.  The  practical  efficiency,  of 
such  a  criterion  of  a  fixture  may  well  be  questioned. 
It  would  but  rarely  occur  that  an  article  attached  to 
land  is  used  otherwise  than  in  furtherance  of  the  pur- 
pose for  which  the  land  is  used.  A  distinction  has 
however  occasionally  been  asserted,  in  this  connection, 
between  the  use  to  which  the  land  is  devoted  by  the 
construction  of  a  building  of  a  particular  character,  and 
the  use  to  which  the  building  itself  is  at  the  time  de- 
voted, with  the  result  that  when  machinery  in  a  factory 
building  was  adapted  to  but  one  class  of  manufactures, 
while  the  building  might  be  used  for  others  as  well,  the 
machinery  was  not  regarded  as  appropriated  or  adapt- 
ed to  the  use  to  which  the  land  was  devoted,  so  as  to 
be  a  part  of  the  land.^** 

The  same  idea  of  correspondence  between  the 
article  and  the  character  of  the  use  to  which  the  land 
is  devoted  is  involved  in  the  occasional  statement  that 
the    necessity    of    the    article    in    connection    with    the 

ing  its  value  for  the  use  to  which  R.    Co.    v.     Fritz,    20     Kan.     430; 

it     is     devoted.       Knickerbocker  Blanchard     v.     Eureka     Plaining 

Trust  Co.  V.  Penn  Cordage  Co.,  66  Mill  Co.,  58  Ore.  37  L.  R.  A.    (N. 

N.  J.  Eq.  305,  58  Atl    409.  S.)    133,  113  Pac.  55,  the  express- 

79.     In  Hutchins  v.  Masterson.  ion  "adaptability"  is  used. 

46    Tex.    551.    26    Am.    Rep.    286;  80.     Hawkins  v.  Hersey,  86  Me. 

Jones  V.  Bull,  85  Tex.  136,  19  S.  394,    30    Atl.    14;     McConnell    v. 

W.  1031,  it  is  said  that  the  ques-  Blood,  123  Mass.  47,  25  Am.  Rep. 

tion   whether   there  is   fitness   or  12;  American  Laundry  Mach.  Co 

adaption   is   important.    In   Bren-  ^    citizens  Nat.  Life  Ins.  Co.,  107 

nan  v.  Whitaker,  15  Ohio  St.  446.  j^j^^    j^g^  gg  g^    ^^g.  Poj-tman  v. 

appropnateness  is  the  exp.essi^n  ^.^^^^^^^  ^4  ohio  St.  558;  Chase  v. 

used,  while  in  Roderick   v.   San-  ^^^^^^     ^^^     ^^^^^^^     ^^       ^^ 

born,    106    Me.    159,    30    L.    R.    A. 

(N.    S.)    1189,    20    Ann.    Cas.    469,  ^'^^^-  ^^^'  ^^   ^^''-  ^'^^■ 

70  Atl.  263  and  Feder  v.  Van  Win-  ^^^'er   when    the   building    was 

kle,  53  N.  J.  Eq.  370,  51  Am.  St.  erected  for  the  purpose  for  which 

Rep.  628,  33  Atl.  399,  that  the  art-  the     machinery     was     installed, 

icle  was    "adapted    to    the"    par-  Fifield  v.  Farmers'  Nat.  Bank,  148 

ticular  use  made  of  the  premises  111.   163,  39  Am.   St.  Rep.   166,   35 

is  referred  to.    In  Central  Branch  N.  E.  802;  International  Trust  Co 
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particular  use  of  the  land  is  a  consideration  indicating 
that  it  is  to  be  regarded  as  part  of  the  land.*^ 

In  a  few  cases  the  fact  that  the  article  annexed 
is  such  that  it  may  well  be  removed  and  utilized 
elsewhere  has  been  referred  to  as  tending  to  show  that 
it  retains  its  chattel  character.^^  Such  a  criterion 
seems  a  sensible  one,  and  it  harmonizes  with  the  view 
that  the  intention  of  the  annexor  is  the  primary  con- 
sideration. One  might  be  presumed  not'  to  intend  to 
make  an  article  a  part  of  the  land  by  annexation  if 
the  utility  of  the  particular  article  is  not  confined  to 
that  particular  land.  The  cases  generally,  however, 
recognize    no    such    criterion,    and    many    of    the    deci- 


V.  Palisade  etc.  Co.,  60  Colo.  397, 
15£  Pac.  1002;  Roddy  v.  Brick,  42 
N.  J.  Eq.  218,  6  Atl.  806;  Teatf 
V.  Hewitt,  1  Ohio  St.  511,  59  Am. 
Dec.  634;  Case  Mfg.  Co.  v.  Gar- 
ven,  45  Ohio  St.  289,  13  N.  E.  493; 
Parsons  v.  Copeland,  38  Me.  537, 
Southbridge  Sav.  Bank  v.  Exeter 
Machine  Works,  127  Mass.  542. 

81.  Fratt  v.  Whittier,  58  Cal. 
126,  41  Am.  Rep.  257;  Stillman  v. 
Flenniken,  58   Iowa,  450,  43  Am. 

•Rep,  320;  Farrar  v.  Stackpole,  6 
Me.  158,  19  Am.  Dec.  201;  Sym- 
onds  V.  Harris,  51  Me.  14,  81  Am. 
Dec.  553;  Southbridge  Sav.  Bank 
V.  Exeter  Machine  Works,  27 
Mass.  542;  Despatch  Line  v.  Bel- 
lamy Mfg.  Co.,  12  N.  H.  205,  232, 
37  Am.  Dec.  203;  Burnside  v. 
Twitcbell,  43  N.  H.  390;  Quinby 
V.  Manhattan  Cloth  &.  Paper  Co., 
24  N.  J.  Eq.  260;  Helm  v.  Gilroy, 
20  Ore.  517,  26  Pac.  851;  Gray 
V.  Holdship,  17  Serg.  &  R.    (Pa.) 

..413;    Christian   v.   Dripps,  28   Pa. 

'271;  Padgett  v.  Cleveland,  33  S.  C. 
347;  Green  v.  Phillips,  26  Gratt. 
(Va.)  752,  21  Am.  Rep.  323;  Hack- 
ett  V.  Amsden,  57  Vt.  432;  Patton 


V.  Moore,  16  W.  Va.  428,  37  Am. 
Rep.  789;  Murray  v.  Bender,  125 
Fed.  705,  60  C.  C.  A.  473,  63  L. 
R.  A.  783;  Lawton  v.  Salmon,  1  H. 
Bl.  259,   note  a. 

That  the  machii  cry  and 
building  together  formed  a 
unit  for  the  prosecution  of  a 
common  purpose  yas  said  to 
show  it  to  be  a  fixture.  Chancel- 
lor of  State  of  New  Jersey  v. 
Cruse,  83  N.  J.  Eq.  232,  90  Atl. 
673;  Bannerot  v.  B-.,nnerot,  238 
Pa.  606,  86  Atl  489;  International 
Trust  Co.  V.  Palisade  Light,  Heat 
&  Power  Co.,  60  Colo.  397,  153 
Pac.  1002. 

82.  Maguire  v.  Park,  140  Mass. 
21,  1  N.  E.  750;  Hubbell  v.  East 
Cambridge  Five  Cei:t  Savings 
Bank,  132  Mass.  447,  42  Am.  Rep. 
446;  Stone  v.  Livingston,  222 
Mass.  192,  110  N.  E.  297;  Robert- 
son V.  Corsett,  39  Mich  777;  Fer- 
ris V.  Quimby,  41  Mich.  202; 
Cherry  v.  Arthur,  5  Wash.  787,  32 
Pac.  744;  Chr.se  v.  Tacoma  Box 
Factory  Co.,  11  Wash.  377,  39  Pad 
639. 
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sions  are  in  result  opposed  thereto.  In  apparent  ac- 
cord with  this  distinction,  however,  are  the  not  in- 
frequent decisions  that  machines  attached  to  the  realty 
merely  to  steady  them,  or  for  convenience  in  use,  are 
not  necessarily  a  part  thereof.^^ 

§  270.  Relationship  of  parties.  In  deciding  cases 
in  reference  to  whether  an  article  is  a  fixture  vel  non, 
the  courts  invariably  refer  to  the  relation,  in  the  par- 
ticular case,  between  the  persons  interested,  frequent- 
ly in  such  terms  as  to  indicate  that  this  consideration 
is  of  importance.  They  do  not,  however,  ordinarily 
explain  to  what  extent  it  may  affect  the  decisions, 
though  occasionally  a  statement  of  a  general  character 
is  made  in  this  regard. 

The  question  whether  an  article  annexed  to  the 
land  has  become  legally  a  part  thereof  has  arisen  not 
infrequently  between  the  owner  of  land  and  a  tres- 
passer thereon  who  annexed  to  the  land  a  chattel 
owned  by  him,  which  he  subsequently  desires  to  re- 
move. The  general  rules  as  to  the  effect  of  annex- 
ation in  making  the  chattel  a  part  of  the  land  apply 
with  full  force  in  such  a  case,^^  and  the  fact  that 
the  annexation  is  made  under  a  mistake  as  to  the 
ownership   of   the    land   has    been    regarded    as    imma- 

83.     Long    V.    Cockem,    128    111.  84.     Jones  v.  New  O'leans  &  S. 

29,  21  N.  E.  201;    Taylor  v.  Wat-  R    Co.   &    I.    Ass'n,    70   Ala.   227; 

kins,  62  Ind    511;  Hubbell  v.  East  Griffith  v.  Happersberger,  86   Cal. 

Cambridge   Five  Cent   Sav.   Bank,  605,  25   Pac.   137,   487;    Mathes   v. 

132  Mass.  447,  42  Am.  Rep.   44'i;  Dobschuetz,  72   III.   438;    Rowand 

Carpenter    v.    Walker,    140    Mass.  v.  Anderson,  33  Kan.  267,  52  Am. 

416,  5  N.  E.  160;  Shepard  v   Bios-  Rep.  529;  First  Parish  in  Sudbury 

som,    66    Mi-in.    421;    Blancke    v.  v.    Jones,    8    Cush.    (Mass.)    184; 

Rogers,  26  N.  J.  Eq.  503;  Murdock  Perley    v.    Cambridge,    220    Mass. 

V.  Gifford,  18  N.  Y.  28;    Potter  v.  507,    108    N.    E.    494;    Emrich    v. 

Cromwell,  40  N.  Y.  z87,  100  Am.  Ireland,    55    Misc.    390;    Hunt    v. 

Dec.  485;  Teaff  v.  Hewitt,  1  Ohio  Missouri  Pac.  R.  Co.  76  Mo.  115: 

St.  511,  59  Am.  Dec.  634;   Hill   v.  Thayer    -.  Wright,  4  Den.   (N.  Y.) 

Wentworth,    28   Vt.   428;    Kendall  180;    Wentz    v.    Finc'jer,    12    Ired. 

V.  Hathaway,  67  Vt.  122.  (34  N.  Car.)  297,  55  Am.  Dec.  416. 
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terial.^''  A  different  view  has  however  occasionally 
been  asserted,*^**  jiarticularly  in  connection  with  arti- 
cles annexed  for  a  i)ublic  or  quasi  public  i)urpose,  such 
as  the  operation  of  a  railway.^*^ 

Upon  the  death  of  the  tenant  in  fee  simple  of 
land,  fixtures  thereon  pass  as  part  of  the  land  to  the 
heir,  and  tlie  personal  representative  has  no  claim 
thereto,  and  it  has  been  said  that  the  general  rule  of 
the  common  law  that  what  is  annexed  to  the  freehold 
becomes  part  thereof  applies  with  full  force  in  favor 
of  the  heir.^^ 

As  between  the  devisee  of  land  and  the  personal 
representative,  claiming  an  article  annexed  to  the 
land,  it  has  been  said  that  the  same  principles  govern 


85.  Hereford  v.  Pusch,  8  Ariz. 
76,  68  Pac.  547;   Seymour  v.  Wat- 

Bon,  5  Black.  (Ind.)  555,  36  Am. 
Dec.  566;  Button  v.  Ensley,  21 
Ind.  App.  46.  69  Am.  St.  Rep.  340, 
51  N.  E.  380;  Burleson  v.  Teeple. 
2  G.  Greene  (Iowa)  542;  Mitchell 
V.  Bridgman.  71  Minn.  360,  74  N. 
W.  142;  Climer  v.  Wallace,  28  Mo. 
556,  75  Am.  Dec.  135;  Stillman  v. 
Hamer,  7  How.  (Miss.)  421;  Hou- 
zik  V.  Delaglise  65  Wis.  494,  56 
Am.  Rap.  634,  27  N.  W.  171. 

86.  Bingham  County  Agricul- 
tural Ass'n  V.  Rogers,  7  Idaho,  63, 
59  Pac.  931;  Guthrie  v.  McMur- 
ren,  167  Iowa,  154,  L.  R.  A.  1915 

B,  187,  149  N.  W.  71;  Darnall  v. 
Jones,  24  Ky.  L.  Rep.  2090,  72 
S.  W.  1108;  Curtis  v.  Laesia,  78 
Mich.  480,  44  N.  W.  500;  Lowen- 
berg  V.  Bernd,  47  Mo.  297;  Onsley 
V.  Lambeth,  (Mo.  App.)  199  S.  W. 
594;  Long  v.  Cude,  75  Tex.  225. 
12   S.  W.  827. 

87.  Jones  v.  New  Orleans  &  S. 
R.   Co.   &   I.   Ass'n,   70   Ala.   227; 


Newgass  v.  St.  Louis  A.  &  T.  Ry. 
Co.,  54  Ark.  140;  California 
Southern  R.  Co.  v.  Southern  Pac. 
R.  Co.,  67  Cal.  59.  7  Pac.  123;  San 
Francisco  &  N.  P.  R.  Co.  v.  Tay- 
lor, 86  Cal.  246.  24  Pac.  1027; 
Louisville  N.  O.  &  T.  R.  Co.  v. 
Dickson.  63  Miss.  380,  56  Am.  Rep. 
809;  Oregon  Ry.  &  Nav.  Co.  v. 
Mosier,  14  Ore.  519.  58  Am.  Rep. 
321,  13  Pac.  300;  Justice  v.  Nes- 
quehoning  Valley  R.  Co.  87  Pa. 
28;  Atchison,  etc.,  R.  Co.  v.  Mor- 
gan, 42  Kan.  23,  4  L.  R.  A.  284,  16 
Am.  St.  Rep.  471;  Lyon  v.  Green 
Bay  &  M.  Ry.  Co.,  42  Wis.  538. 

88.  Henry's  Case,  Y.  B.  20 
Hen.  VII,  13  pi.  24;  Anonymous, 
Y.  B.  21  Hen.  VII.,  26  pi.  4;  Law- 
ton  V.  Salmon.  1  H.  Bl.  260,  note 
b;  Bain  v.  Brand  L.  R.  1  App. 
Cas.  762;  Norton  v.  Dash  wood 
(1896)  2  Ch.  497;  Kinsell  v.  Bill- 
ings, 35  Iowa,  154;  Barnway  v. 
Cobb,  99  Mass.  457;  Tuttle  v.  Rob- 
inson, 33  N.  H.  104;  Hays  v. 
Doane,  11  N.  J.  Eq.  84. 
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as  between  the  heir  and  personal  representative.^®  It 
is  to  be  observed,  however,  that  the  primary  question, 
in  determining  whether  such  article  passes  as  included 
in  the  devise,  is  whether  the  testator  intended  it  to  pass, 
and  it  is  only  as  an  aid  in  ascertaining  this  intention 
that  the  question  whether  it  is  a  fixture  becomes 
material.  If  it  is  a  fixture  it  is  presumed  to  have 
been  intended  to  pass  under  a  devise  of  the  land,  but 
the  presumption  is  rebuttable.^*^ 

As  between  the  grantor  and  grantee  of  land  the 
question  whether  an  article  annexed  to  the  land  passes 
to  the  grantee  is  primarily  a  question  of  intention. 
There  is  a  presumption  that  if,  by  reason  of  annex- 
ation, the  article  has  become  legally  a  part  of  the  land, 
it  was  intended  to  be  included  in  the  language  de- 
scribing the  land,^^  and  it  is  said  that,  for  the  pur- 
pose of  determining  what  is  part  of  the  land  as  be- 
tween grantor  and  grantee,  the  same  rule  applies  as 
between  heir  and  personal  representative,  that  what  is 
annexed  to  the  freehold  becomes  part  thereof.^^  But 
although  it  is  a  part  of  the  land,  it  does  not  pass  by 
a  conveyance  of  the  land  if  a  contrary  intention  is 
legally  indicated.^^ 

89.  Norton         v.         Dashwood       185. 

(1896)    2    Ch.    497;    Bannerot    v.  92.     Harkness  v.  Sears,  26  Ala. 

Bannerot,    238    Pa.    606,    86    Atl.  493,   62   Am.    Dec.    742;    Sands   v. 

489.  Pfeifer,   10  Cal.   258;    WiLslow   v. 

90.  See  Whaley  v.  Whaley,  Merchants  Ins.  Co.,  4  Mete. 
(1908)  1  Ch.  615.  (Mass.)     310,    38    Am.    Dec.    368; 

91.  Stillman  v.  Flenniken,  58  Tate  v.  Blackburne,  48  Miss,  1; 
Iowa,  450,  43  Am.  Rep.  120,  10  Burnside  v.  Twitchell  43  N.  H. 
N.  W.  842;  Gibbs  v.  Estey,  15  390;  Miller  v.  Plumb,  6  Cow.  (N. 
Gray  (Mass.)  587;  Tharp  v.  Allen,  Y.)  665,  16  Am.  Dec.  456. 

46  Mich.  389,  9  N.  W.  443;   Wad-  93.     Hare  v.  Horton,  5  B  &  Ad. 

leigh   V.    Janvrin,    41    N.   H.    503,  715;    Pea    v.    Pea,    35    Ind.    387; 

77    Am.    Dec.    780;    Richtmyer    v.  Leonard  v.  Clough,  133  N.  Y.  292; 

Morss,  3  Keyes  (N.-Y.)  349;  Walk-  Fortman  v.  Goepper,   14  Ohio  St 

er  V,  Sherman.  20  Wend.   (N.  Y.)  558;    Straw  v.   Straw,  70  Vt.  240, 

636;   Ford  v.  Cobb,  20  N.  Y.  344;  39  Atl.  1C95. 
Rogers    v.    Gillinger,    30    Pa.    St. 
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A  mortgage  of  land,  like  an  absolute  conveyance 
thereof,  is  prima  facie  to  be  construed  as  intended  to 
cover  articles  wliicli  have,  by  annexation,  become  part 
of  the  land.^-* 

Articles  annexed  to  land  which  is  already  subject 
to  a  mortgage  ordinarily  become  subject  thereto  as 
part  of  the  land,  and  so  pass  with  the  land  to  a  pur- 
chaser at  a  foreclosure  sale  under  the  mortgage."'^ 
The  cases  usually  state  this  as  if  it  were  a  rule  of  law, 
but  it  is  rather  in  the  nature  of  a  rule  of  construction, 
a  rule  for  ascertaining  the  intention  of  the  parties  to 
the  mortgage.  A  mortgage  on  particular  land  is 
presumed  to  be  intended  to  cover  anything  which  may 
subsequently  become,  in  the  eye  of  the  law,  a  part  of 
the  land,  but  if  the  parties  intend  otherwise,  such  in- 
tention, validly  expressed,  is  no  doubt  effective. 

A  vendee  in  possession  under  a  contract  of  sale, 
who  annexes  articles  to  the  land,  so  as  to  make  them 
a  part  thereof,  cannot  ordinarily  remove  them,  as 
against  the  vendor,  unless  the  latter  is  in  default  in 
carrying  out  the  contract.^"       The  vendee  is  frequently 

94.  Meux  V.  Jacobs,  L.  R.  7  H.  well  Mills  v.  Taunton  Sav.  Bank, 
L.  481;  Climie  v.  Wood,  L.  R.  4  150  Mas?!.  519,  6  L.  R.  A.  249,  15 
Exch.  328;  Cunningham  v.  Cure-  Am.  St.  Rep.  235,  23  N.  E.  327; 
ton,  96  Ga.  489,  23  S.  E.  420;  State  Sav.  Bank  v.  Kerchcval,  65 
Ottumwa  Woolen  Mill  Co.  V.  Haw-  Mo.  682;  Dutro  v.  Kennedy,  9 
ley,  44  Iowa  57,  24  Am.  Rep.  719;  Mont.  101;  Quinby  v.  Manhattan 
Peoria  Stone  &  Marble  Works  v.  Cloth  &  Paper  Co.,  24  N.  J.  Eq. 
Sinclair,  146  Iowa,  56,  124  N.  W.  260;  Burnside  v.  Twitchell,  43  N. 
772;  Tate  v.  Blackburne,  48  Miss.  H.  390;  McFadden  v.  Allen,  134 
1;  Williamson  v.  New  Jersey  N.  Y.  489,  19  L.  R.  A.  446,  32  X. 
Southern  R.  Co.,  29  N.  J.  Eq.  311;  E.  21;  Johnson  v.  Pacific  Land 
McRea   v.   Central   Nat.   Bank   of  Co..    84    Ore.    356,    164    Pac.    564; 

Troy,  66  N.  Y.  489;  13  Am.  &  Eng.  Witmer's  Appeal,  45   Pa.  St.  455; 

Encyc.  Law   (2nd  Ed.)    S62.  Muehling  v.  Muehling,  181  Pa.  483, 

95.  Walmsley  v.  Milne,  7  C.  B.  59  Am.  St.  Rep.  674,  37  Atl.  527; 
(N.  S.)  115;  Climie  v.  Wood,  L.  Cutler  v.  Keller,  88  Wash.  334. 
R.    4    Exch.    328;     Seedhouse    v.  153   Pac.  15. 

Broward,  34  Pla.  509,  16  So.  425;  96.     Brannon    v.    Vaughan,    66 

Wood  V.  Whelen,  93  111.  153;  Cor-       Ark.   87,  48   S.  W.   909;    Ogden  v. 
liss  V.  McLagin,  29  Me.  115;  Hope-       Stock,    34    HI.    523,    85   Am.    Dec. 
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said  to  be,  in  this  regard,  in  a  position  similar  to  that 
of  a  mortgagor  of  land. 

§  271.  Agreement  as  to  character  of  thing  annexed. 
The  owner  of  a  chattel  and  the  owner  of  land  may 
agree  that  the  annexation  of  the  chattel  to  the  land 
shall  not  change  the  legal  character  of  the  chattel  or 
affect  its  ownership,  and  such  an  agreement  is  gener- 
ally regarded  as  valid  and  effective,  at  least  as  be- 
tween the  parties  thereto,''^  subject  to  the  proviso, 
according  to  a  number  of  cases,  that  the  chattel  is  not 
so  closely  incorporated  with  the  realty  as  substantially 
to  lose  its  identity,  or  to  be  incapable  of  removal  with- 
out substantial  injury  to  the  freehold  or  to  the  article 
itself.'^^ 


332;  Fehlersen  v.  Quinn,  —  Iowa, 
— ,  165  N.  W.  213  isemble);  Hink- 
ley  &  Egery  Iron  Co.  v.  Black, 
70  Me.  473,  35  Am.  Rep.  346;  Mc- 
Laughlin V.  Nash.  14  Allen  (Mass.) 
136,  92  Am.  Dec.  741;  Westgate  v. 
Wixon,  128  Mass.  304;  Michigan 
Mut.  Life  Ins.  Co.  v.  Cronk.  93 
Mich.  49,  52  N.  W.  1035;  Perkins 
V.  Swank,  43  Miss.  363;  McFadden 
V.  AHen,  34  N.  Y.  489,  19  L.  R. 
A.  446,  32  N.  E.  21;  Moore  v. 
Valentine,  77  N.  C.  88;  Patton  v. 
Moore,  16  W.  Va.  428,  37  Am. 
Rep.  789;  Taylor  v.  Collins  51  Wis. 
123,  8  N.  W.  22.  Compare  Gasaway 
V.  Thomas,  56  Wash.  77,  105  Pac. 
168. 

97.  Broaddus  v.  Smith,  121  Ala. 
335,  77  Am.  St.  Rep.  61,  26  So. 
34;  Hendy  v.  Dinkerhoff,  57  Cal. 
3;  Curtiss  v.  Hoyt,  19  Conn.  154; 
Myrick  v.  Bill,  3  Dak.  284,  17  N. 
W.  268;  Hewitt  v.  General  Elec- 
tric Co.,  164  111.  420,  45  N.  E.  725; 
Binkley  v.  Forkner,  117  InJ. 
176.  3  L.  R.  A.  33,  19  N.  E.  753; 
Marshall  v.  Bacheldor,  47  Kan.  442, 


28  Pac.  168;  Peaks  v.  Hutchinson, 
96  Me.  530,  59  L.  R.  A.  279, 
53  Atl.  38;  Hopewell  Mills  v. 
Taunton  Sav.  Bank,  150  Mass. 
519,  6  L  R.  A.  249,  15  Am.  St.  Rep. 
235,  23  N.  E.  327;  Booth  v.  Oliver, 
67  Mich.  664,  35  N.  V/.  793;  Good- 
man V.  Hannibal  &  St.  J.  R.  Co., 
45  Mo.  33,  100  Am.  Dec.  336;  Dame 
V.  Dame,  38  N.  H.  429,  75  Am  D3C. 
195;  Mott  V.  Palmer,  1  N.  Y.  r;64; 
Tifft  V.  Horton,  53  N.  Y.  377; 
Mathews  v.  Hanson,  19  N.  Dak. 
692,  124  N.  W  1116;  Sullivan  v. 
Jones,  14  S.  C.  362. 

While  the  courts  have  ordina- 
rily regarded  such  an  agreement 
as  effective  to  preserve  the  chattel 
character  as  between  the  parties, 
it  has  occasionally  been  question- 
ed whether  it  properly  does  more 
than  to  give  a  right  to  remove 
what  is  legally  a  part  of  the  real- 
ty. See  editorial  notes,  10  Colum- 
bia Law  Rev.  at  p.  581,  26  Harv. 
Law  Rev.  657. 

98.  Sword  v.  Low,  122  111.  487. 
13  N.  E.  826;  Binkley  v.  Forkner, 
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Sucli  an  agreement  is  in  effect  involved  in  the  exe- 
cution, by  the  owner  of  land,  of  a  chattel  mort^ap^e 
upon  articles  subsequently  annexed  by  him  to  the  soil, 
as  when  a  mortgage  is  given  for  the  purchase  price 
of  the  articles.^^  It  is  also  involved  in  or  implied 
from  the  fact  that  a  sale  of  chattels  is  subject  to  the 
condition  that  title  shall  not  pass  till  payment  of  the 
price,  they  then  retaining  their  chattel  character,  though 
annexed  by  the  purchaser  to  land.^  Likewise,  when 
one  annexes  chattels  to  another's  land  by  the  latter 's 
license  or  permission,  there  is  prima  facie  an  agree- 
ment  that   they    shall   not   become   part   of   the    land.* 


117  Ind.  176,  3  L.  R.  A.  33,  19  N. 
E.  753;  Eaves  v.  Estes,  10  Kan. 
314,  15  Am.  Rep.  345;  Campbell 
V.  Roddy,  44  N.  J.  Eq.  £44,  6  Am. 
St.  Rep.  889,  14  Atl.  279;  Ford  v. 
Cobb.  20  N.  Y.  144;  Tifft  v.  Mor- 
ton, 53  N.  Y.  380,  13  Am.  Rep.  537; 
Fortman  v.  Goepper,  14  Ohio  St. 
558;  Henkle  v.  DiUon,  15  Ore.  610, 
17  Pac.  148 ;  Boeringa  v.  Perry,  96 
Wash.  57,  164  Pac.  773;  Eaves  v. 
Estes,  10  Kan.  314.  "A  house  or 
other  building,  v/hich,  from  its 
size  or  the  materials  of  whicli  it 
was  constructed  or  the  manner  in 
which  it  was  fixed  to  the  land, 
could  not  be  removed  without 
practically  destroying  it,  v.'ould 
not,  I  conceive,  become  a  mere 
chattel  by  means  of  any  agree- 
nr-ent  which  could  be  made  con- 
cerning it.  So  of  the  separate 
materials  of  a  building,  and 
things  fixed  into  the  wall,  so  as 
to  be  essential  to  its  support." 
Denio,  J.,  in  Ford  v.  Cobb,  supra 
99-  Miller  v.  Griffin,  102  Ala. 
610,  15  So.  238;  Binkley  v.  Fork- 
ner,  117  Ind.  176,  3  L.  R.  A.  33,  19 
N.  E.  753;  Eaves  v.  Estes,  10  Kan. 


314,  15  Am.  Rep.  345;  Carpenter 
V.  Allen,  150  Mass.  281,  22  N.  E. 
900;  Tibbetts  v.  Home,  65  N.  H. 
242,  15  L.  R.  A.  56,  23  Am.  St 
Rep.  31,  23  Atl.  145;  Harkey  v. 
Cain,  69  Tex.  146,  6  S.  W.  637; 
Boeringa  v.  Perry,  96  Wash.  57, 
164  Pac.  773. 

1.  Hunt  v.  Bay  State  Iron  Co., 
97  Mass.  279;  Jenks  v.  Colwell,  66 
Mich.  420,  11  Am.  St.  Rep.  502, 
33  N.  W.  528;  Duke  v.  Shackle- 
ford,  56  Miss.  552;  Cochran  v. 
Flint,  57  N.  H.  514;  Case  Mfg. 
Co.  v.  Garven,  45  Ohio  St.  289,  13 
N.  E.  493;  Padgett  v.  Cleveland, 
33  S.  C.  330.  11  S.  E.  1069;  San 
Antonio  Brew.  Ass'n  v.  Arctic  Ice 
Machine  Mfg.  Co.,  81  Tex.  99; 
Davenport  v.  Sl-ants,  43  Vt.  346. 

2.  Wiggins  Ferry  Co.  v.  Ohio  & 
M.  R.  Co.,  142  U.  S.  396,  35  L.  Ed. 

1055;  Radigan  v.  Hughes,  86  Conn. 
536,  86  Atl.  220;  Chicago  &  A.  R. 
Co.  V.  Goodwin,  111  111.  273,  53 
Am.  Rep.  622;  Fischer  v.  John- 
ston, 106  Iowa,  181,  76  N.  W.  658; 
Salley  v.  Robinson,  96  Me.  474, 
90  Am.  St.  Rep.  410,  52  Atl.  930; 
Ham  V.   Kendall,   111   Mass.   297; 
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The  chattel  mortgagee,  the  conditional  vendor,  or  the 
licensee,  as  the  case  may  be,  is  in  the  position  of  the 
owner  of  a  chattel  with  whom  the  land-owner  has 
agreed  that  the  annexation  of  the  chattel  to  the  land 
shall  not  affect  its  character  or  ownership. 

As  against  third  persons.    A  chattel  mortgage, 


conditional  sale  or  other  transaction  involving  a  stipu- 
lation that  an  article,  though  to  be  annexed  to  land, 
shall  retain  the  character  of  personalty,  is  valid  and 
effective  as  against  one  to  whom  the  land  is  conveyed 
or  mortgaged,  after  the  annexation  has  taken  place, 
if  he  has  notice  of  such  stipulation.^  By  the  weight 
of  authority,  a  purchaser  or  mortgagee  of  the  land 
without  notice  of  such  a  stipulation  is  not  bound  there- 
by, being  entitled  to  the  thing  annexed,  as  apparently 
forming  part  of  the  land.^       In  some  states,  however, 


Merchants  Nat.  Bank  of  Crooks- 
ton  V.  Stanton,  55  Minn.  211,  43 
Am.  St.  Rep.  491,  56  N.  W.  821; 
Erown  v.  Baldwin,  121  Mo.  126. 
25  S.  W.  863;  King  v.  Morris,  74 
N.  J.  L.  810,  14  L.  R.  A.  439,  68 
Atl.  162;  Western  North  Carolina 
R.  Co.  V.  Deal,  90  N.  C.  110. 

There  is,  in  effect,  it  seems, 
such  a  license  or  permission, 
when  the  holder  of  an  easement 
annexes  articles  to  *he  servient 
tenement  appropriate  for  the  pur- 
pose of  exercising  the  easement. 
And  consequently  he  may,  on 
abandoning  the  easement,  remove 
such  articles.  Sea  Hatton  v.  Kan- 
sas City  C.  &  S.  R.  Co.,  253  Mo. 
666,  162  S.  W.  227;  McNair  v. 
Rochester,  N.  Y.  &  P.  R.  Co.,  59 
Hun,  N.  Y.)  627,  14  N.  Y.  Supp. 
39;  Western  Railway  v.  Deal,  90 
N.  e.  110;  Wagrer  v.  Cleveland  & 
T.  R.  Co.,  22  Ohio  St.  563,  10  Am. 
Rep.  770.    See  ante  269,  note  87. 


3.  Wood  v.  Holly  Mfg.  Co.,  100 
Ala.  326,  46  Am.  St.  Rep.  56,  13 
So.  948;  Sword  v.  Low,  122  111. 
487,  13  N.  E.  826;  Horn  v.  Indian- 
apolis Nat.   Bank,  125  Ind.  381,  9 

L.  R.  A.  676,  21  Am  St.  Rep. 
231,  25  N.  E.  558;  Fischer  v  John- 
son, 106  Iowa,  181,  76  N.  W.  658; 
Morris  v.  French,  106  Mass.  326; 
Priestly  v.  Johnson,  67  Mo.  632; 
Montana  Elec.  Co.  v.  Northern 
Valley  Min.  Co.,  51  Mont.  266, 
153  Pac.  1017;  Moore  v.  Moran, 
64  Neb.  84,  89  N.  W..  629;  Oil 
City  Boiler  Works  v.  New  Jersey 
Water  &  Light  Co.,  81  N.  J.  L. 
491,.  79  Atl.  451;  Waller  v.  Bowl- 
ing, 108  N.  C.  289,  12  L.  R.  A.  261, 
12  S.  E.  990;  Coleman  v.  Lewis, 
27  Pa.  St.  291;  Monarch  Laundry 
V.  Westbrook,  109  Va.  382,  13  S. 
E.    1070. 

4.  Cochrane  v.  McDermott  Ad- 
vertising Agency  Co.,  6  Ala.  App, 
121,  60  So.  421;  Elliott  v.  Hudson, 
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it  has  been  held  that  a  purchaser  or  mortgagee  takes 
subject  thereto,  even  though  he  has  no  notice.'' 

Since,  apart  from  statute,  one  who  has  possession 
of  another's  chattel  cannot  ordinarily  divest  the  lat- 
ter of  the  ownership  of  the  chattel  by  transfer  thereof 


18  Cal.  App.  642,  124  Pac.  103, 
108;  Prince  v.  Case,  10  Conn.  375, 
27  Am.  Dec.  675;  First  Nat.  Bank 
of  Joliet  V.  Adam,  138  111.  48^,  28 
N.  E.  955;  Binkley  v.  Forkner, 
117  Ind.  183,  3  L.  R.  A.  33,  19  N. 
E  753;  Stillman  v.  Flenniken,  58 
Iowa,  450,  43  Am.  Rep.  120,  10  N. 
W.  842;  Allis  Chalmers  Co.  v. 
City  of  Atlantic,  164  Iowa,  8,  52 
L.  R.  A.  (N.  S.)  561,  Ann.  Cas. 
1916D,  910,  144  N.  W.  346;  Hope- 
well Mills  V.  Taunton  Sav.  Bank, 
150  Mass.  521,  6  L.  R.  A.  249,  15 
Am.  St.  Rep.  235,  23  N.  E.  327; 
Jenks  V.  Colwell,  66  Mich.  420. 
11  Am.  St.  Rep.  502,  S3  N. 
W.  528;  Wickes  Bros.  v.  Hill, 
115  Mich.  333,  73  N.  W.  375; 
Pabst  V.  Ferch,  126  Minn.  58,  147 
N,  W.  714;  Union  Central  Life 
Ins.  Co.  V.  Tillery,  152  Mo.  421, 
75  Am.  St.  Rep.  480,  54  S.  W.  220; 
Arlington  Mill  &  Elevator  Co.  v. 
Yates,  57  Neb.  286,  77  N.  W.  679; 
Tibbetts  v.  Home,  65  N.  H.  242, 
15  L.  R.  A.  56,  23  Am.  St.  Rep.  31, 
23  Atl.  145;  James  Leo  Co  v. 
Jersey  City  Bill  Posting  Co.,  78 
N.  J.  L.  150,  73  Atl.  1046;  Kirk 
V.  Crystal,  118  App.  Div.  32,  103 
N.  Y.  Supp.  17,  133  N.  Y.  622,  86 
N.  E.  1126;  Brennan  v.  Whitaker, 
14  Ohio  St.  446;  Case  Mfg.  Co.  v. 
Garven,  45  Ohio  St.  289,  13  N.  E. 
493;  Landigan  v.  Mayer,  32  Ore. 
245,  67  Am.  St.  Rep.  526,  51  Pac. 


649;    Davenport  v.  Sh;.nts,  43   Vt. 
546. 

That  the  record  of  a  chattel 
mortgage  or  conditional  sale  does 
not  charge  with  notice  the 
grantee  or  mortgagee  of  the  land 
to  which  the  chattel  is  annexed, 
see  Elliott  v.  Hudson,  18  Cal.  App. 
642,  124  Pac.  103,  108;  BringholfC 
V.  Mungurmaier,  20  Iowa,  513, 
519;  Tibbetts  v.  Hornr,  65  N.  H. 
246,  15  L.  R.  A.  56,  23  Am.  St.  Rep. 
31,  23  Atl.  145;  Brennan  v.  Whit- 
aker,  15  Ohio  St.  446;  Ice,  Light 
&  Water  Co.  v.  Lone  Star  Engine 
&  Boiler  Works,  15  Tex.  Civ.  App. 
694,  41  S.  W.  835,  Phillips  v. 
Newsome,  —  Tex.  Civ.  App.  — , 
179  S.  W.  1123;  Contra.  Sword  v. 
Low,  122  111.  487,  13  N.  E.  826; 
Ford  V.  Cobb,  20  N.  Y.  344;  Kribbs 
V.  Alford,  120  N.  Y.  519,  24  N.  E. 
811;  Rowland  v.  West,  62  Hun  (N. 
Y.)  583,17  N.  Y.  Supp.  330;  Sow- 
den  V.  Craig,  26  Iowa,  156,  96  Am. 
Dec.  125;  Monarch  Laundry  v. 
Westbrook,  109  Va.  382,  63  S.  E. 
1070;  Boeringa  v.  Perry,  96  Wash. 
57,  164  Pac.  773. 

5.  Adams  Machine  Co.  v.  Inter- 
state Building  &  Loan  Ass'n,  119 
Ala.  97,  24  So.  857;  Peaks  v. 
Huchinson,  96  Me.  530,  59  L.  R.  A. 
279,  53  Atl.  38;  Mott  v.  Palmer. 
1  N.  Y.  564;  Ford  v.  Cobb,  20  N. 
Y.  344;  Tifft  v.  Horton,  53  N.  Y. 
377. 
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to  another,  even  a  honn  fide  purchaser  for  value,^  he 
might  reasonably  be  regarded  as  nnable  to  divest  him 
of  such  ownership  by  ar^exing  the  chattel  to  his  land 
and  then  conveying  th(  land  to  another,  either  abso- 
lutely or  by  way  of  mortgage.  The  tendency  of  the 
courts  to  protect  the  bona  fide  purchaser  of  the  land 
in  such  case,  as  regards  the  chattel  annexed  thereto, 
is  to  be  explained,  for  the  most  part,  by  the  judicial 
disposition  to  discourage  adverse  claims  to  realty  not 
apparent  of  record.  The  courts  also  occasionally  as- 
sert that  the  claimant  of  the  chattel,  bavins:  placed 
or  left  it  in  the  possession  of  the  landowner  and  so 
enabled  him  to  mislead  the  purchaser,  his  equity  is 
inferior  to  that  of  the  purchaser.'^  In  those  states, 
moreover,  few  in  number,  in  which  the  vendee  under 
a  conditional  sale  of  a  chattel,  if  placed  in  possession 
of  the  chattel,  can  give  good  title  to  a  bona  fide  pur- 
chaser of  the  chattel,*  he  may  properly,  on  the  same 
theory,  give  such  title  after  annexing  the  chattel  to 
the  land.  In  so  far  as  the  claimant  of  the  chattel  has 
merely  an  equitable  interest  therein,  as  has,  in  some 
states,  the  mortgagee  of  a  chattel,  he  would,  in  accord- 
ance with  the  general  rule,''  be  precluded  from  as- 
serting his  claim  as  against  a  bona  fide  purchaser  for 
value. 

A  chattel  mortgage,  conditional  sale,  or  other 
stipulation  giving  a  person  the  right  of  removal  is 
valid,  by  the  weight  of  authority,  as  against  a  mortgage 
made  before  the  annexation  of  the  chattel,  in  so  far 
as  the  security  of  the  previous  mortgage  is  not  there- 
by rendered  less  than  when  it  was  given,  the  theory 
being  that  the  mortgagee  of  the  land  is  entitled  to  a 

6.  WiHiston,  Sales,  §  311.  H.  242,  15  L.  R.  A.  56,  23  Am.  St. 

7.  Thomson  v.  Smith,  111  Iowa.      Rep.  31,  23  Atl.  145;  Davenport  v. 
718,   50  L.  R.  A.  780,  82  Am.  St.      Shants,  43  Vt.  546. 

Rep.   541,   83   N.   W.    789;    AVickes  8.     Williston,  Sales,  §  325. 

Bros.  V.  Hill,  115  Mich.  333,  73  N.         9.     Post  §  566(b). 
W.  375;   Tibbetts  v.  Home,  65  N. 
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lien  on  the  interest  of  the  mortgagor  only  in  the  ar- 
ticle.^'' hi  a  few  states,  however,  a  contrary  view  has 
been  asserted,  to  the  effect  that  the  mortgage  covers 
all  chattels  subsequently  annexed,  even  as  against  claim- 
ants thereof  not  parties  to  the  mortgage,  it  being  con- 
sidered that  since  the  mortgagor  cannot,  in  his  own 
favor,  withdraw  articles  annexed  from  the  o})eration 
of  the  mortgage,  he  cannot  do  so  in  favor  of  another." 


10.  Fosdick  V.  SchaH,  99  U. 
S.  235,  25  L.  Ed.  339;  Detroit 
Steel  Cooperage  Co.  v.  SisterviUe 
Brew.  Co.,  233  U.  S.  712,  58  L.  Ed. 
1166;  Warren  v.  LiddeH,  110  Ala. 
232,  20  So.  89;  Tibbetts  v.  Moore 
23  Cal.  208;  In  re  Frederica  Water 
Light  &  Power  Co.,  (Del.  Ch.) 
93  Atl.  376;  Anderson  v.  Cream- 
ery Package  Mfg.  Co.  8  Idaho, 
200,  56  L.  R.  A.  544,  101  Am.  St. 
Rep.  188,  67  Pac.  493;  Binkley  v. 
Forkner,  117  Ind.  176.  3  L.  R.  A. 
33,  19  N.  E.  753;  Bronich  v.  Burk- 
holder,  98  Kan.  261,  158  Pac.  63; 
Merchants'  Nat.  Bank  of  Crooks- 
ton  V.  Stanton,  55  Minn.  211,  43 
Am.  St.  Rep.  491,  56  N.  W.  821; 
Campbell  v.  Roddy,  44  N.  J.  Eq. 
244,  6  Am.  St.  Rep.  889,  14  Atl. 
279;  Cox  V.  New  Bern  Lighting 
&  Fuel  Co.,  151  N.  C.  69,  134  Am. 
St.  Rep.  966,  18  Ann.  Cas.  936,  65 
S.  E.  648;  Hill  v.  Sewald,  53  Pa. 
St.  271,  91  Am.  Dec.  209;  Mc- 
Junkin  v.  Dupree,  44  Tex.  500; 
Davenport  v.  Shants,  43  Vt.  546; 
German  Savings  &  Loan  Soc.  v. 
Weber,  16  Wash.  95,  38  L.  R.  A. 
267,  47  Pac.  224;  Huxthal  v.  Hux- 
thal,  45  W.  Va.  584,  32  S.  E.  237; 
See  Cochran  v.  Flint,  57  N.  H.  114. 

In  New  York  it  has  been  decid- 
ed that  such  an  agreement,  made 


by  one  in  possession  of  land  un- 
der a  contract  of  purchase,  is 
valid  as  against  the  vendor  of  the 
land.  Davis  v.  Bliss,  187  N.  Y. 
77,  10  L.  R.  A.  (N.  S.)  458,  79  N. 
E.  851. 

11.  Clary  v.  Owen,  15  Gray 
(Mass)  522;  Meagher  v.  Hayes, 
152  Mass.  228,  23  Am.  St.  Rep.  819. 
25  N.  E.  105;  Elkstrom  v.  Hall, 
90  Me.  186,  38  Atl.  106;  Water- 
town  Steam  Engine  Co.  v.  Davis. 
5  Houst.  (Del.)  192;  McFadden 
v.  Allen,  134  N.  Y.  489,  19  L.  R.  A. 
446,  32  N.  E.  21;  (but  see  Ratch- 
tord  v.  Cayuga  County  Cold  Stor- 
age &  Warehouse  Co.  217  N.  Y. 
565,  112  N.  E.  447);  Bullock  Elec- 
tric Mfg.  Co.  v.  Lehigh  Valley 
Traction  Co.,  231  Pa.  129,  80  Ati. 
568;  (but  see  Wickes  Bros.  v.  Is- 
land Park  Ass'n,  229  Pa.  400,  78 
Atl.  934) ;  Fuller  Warren  Co.  - 
Harter,  110  Wis.  80,  53  L.  R.  A. 
603,  84  Am.  St.  Rep.  867,  85  N.  W. 
698;  See  McCrillis  v.  Cole,  25  R.  I. 
156,  55  Atl.  196. 

But  even  in  these  states  the 
mortgage  cannot  assert  a  claim  to 
the  chattel  annexed  if  he  assented 
to  the  .annexation.  Hawkins  v. 
Kersey,  86  Me.  394,  30  Atl.  14; 
Bartholomew  v.  Hamilton,  105 
Mass.  239. 
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Occasionally,  in  connection  with  this  question  of 
the  effectiveness  of  an  agreement  as  to  the  character 
of  the  article  annexed  as  against  a  prior  mortgagee  of 
the  realty,  reference  is  made  to  the  distinction  before 
referred  to,^^  between  an  article  whose  identity  re- 
mains even  after  annexation  and  an  article  which 
becomes  merged  in  the  realty  by  annexation. ^^  An 
owner  of  land  has  been  held  not  to  be  bound  by  such 
a  stipulation,  made  not  with  him  but  with  a  third 
person,  a  contractor,  for  instance,  who  thereby  secures 
control  of  the  article  and  annexes  it  to  the  land.^* 
And  the  holder  of  a  mechanic's  lien  or  other  creditor 
would  not  ordinarily  be  affected  by  such  a  stipulation.^' 

§  272.    Removable  fixtures (a)    Trade  fixtures. 

The  strict  application  of  the  rule  that  things  annexed 
to  the  land  become  a  part  of  the  land  would  give  to 
the  reversioner  or  remainderman  all  articles  annex- 
ed by  one  who  is  a  tenant  for  a  limited  estate  only, 
and  so  tend  to  prevent  the  making  of  improvements 
by  him,  and  the  most  beneficial  utilization  of  the  prem- 
ises.  In  view  of  the  undesirability  of  such  a  result,  the 

12.  Ante,  this  section;  notfe  98.  York,  173  N.  Y.  App.  Div.  463,  159 

13.  See  Porter  v.  Pittsburg  N.  Y.  Supp.  357;  Otis  Elevator 
Bessemer  Steel  Co.,  122  U.  S.  267,  Co.  v.  Palmetto  Construction  Co., 
30*   L.    Ed.    1210;     Phoenix    Iron  237  Fed.  769,  150  C.  C.  A.  523. 

Works  Co.  V.  New  York   Security  15.      Horn    v.    Clark    Hardware 

&  Trust  Co.,  83  Fed.  757,  28  C.  C.  Co.,   54   Colo.    522,    131    Pac.    405; 

A.    76;    Binkley    v.    Forkner,    117  Hathaway  v.  Davis,  32  Kan.  693. 

Ind.  176,  3  L.  R.  A.  33,  19  N.  E.  5    Pac.    29;      Arnold    v.    Goldfield 

753;  German  Savings  &  Loan  Soc.  Third  Chance  Mining  Co.,  32  Nev. 

V.  Weber,  16  Wash.  95,  38  L.  R.  A.  447,    109    Pac.   718;    Washburn    v. 

267,  47  Pac.  224.  Inter    Mountain    Mining    Co.,    56 

14.  Peck-Hammond  Co.  v.  Wal-  Ore.  578,  Ann.  Cas.  1912C,  357, 
nut  Ridge  School  Dist.,  93  Ark.  109  Pac.  382;  Cooper  v.  Cleghorn, 
77,  123  S.  W.  771;  Allis  Chalmers  50  Wis.  113,  121,  50  X.  W.  113. 
Co.  V.  City  of  Atlantic,  164  Iowa,  But  see  Fletcher  v.  Kelly,  88 
8,  52  L.  R.  A.  (N.  S.)  561,  144  N.  Iowa,  475,  21  L.  R.  A.  213,  55  N. 
W.    346,    Ann.    Cas.    1916D,    910;  W.  474. 

Fitzgibbons    Boiler    Co.    v.    New 
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rule  has  been  subjected  to  considerable  relaxations  in 
sucli  tenant's  favor,  and  certain  classes  of  articles, 
altbougli  of  such  character  and  so  affixed  that,  as  be- 
tween persons  in  other  relations,  they  would  be  treated 
as  permanent  annexations,  are  ordinarily  removable 
by  him  or  his  representative. 

There  are  occasional  statements  to  be  found  to  the 
effect  that  all  annexations  made  by  a  tenant  for  years 
for  the  better  enjoyment  of  the  premises  are  removable 
by  him,^^  but  these  are  not  in  accord  with  the  weight 
of  authority,  which  is,  substantially,  that  the  tenant's 
rights  of  removal  are  restricted  to  (1)  trade  fixtures; 
(2)  domestic  and  ornamental  fixtures;  and,  by  some  de- 
cisions, (3)  agricultural  fixtures. 

The  exceptional  right  of  the  tenant  to  remove  fix- 
tures annexed  for  the  purpose  of  trade  was,  in  a  quite 
early  case,  stated  to  exist  ''in  favor  of  trade  and  to 
encourage  industry, "^^  and  that  seems  the  logical 
ground  on  which  to  base  it.  Occasionally  it  is  said  to 
be  based  on  the  presumption  of  an  intention  on  the 
part  of  the  tenant  subsequently  to  remove  the  article,^** 
but  there  appears  no  more  reason  for  such  a  presump- 
tion when  the  annexation  is  for  purposes  of  trade 
than  when  it  is  for  any  other  purpose.  Occasionally, 
moreover,  the  court  seems  to  have  regarded  the  ques- 
tion whether  a  particular  article  is  a  trade  fixture, 
for  the  purposes  of  the  rule,  as  dependent  on  whether 
the  tenant   intended  it  to   be   a  trade   fixture.^^       But 

.  16.     Hedderich    v.     Smith,     103  219,  164  N.  W.  1009. 
Ind.  203,  53  Am.  Rep.  509,  2  N.  E.  17.     Poole's   Case,    1    Salk.   368, 

315;    Bliss    v.    Whitney,    9    Allen  per  Holt,  C.  J. 
(Mass.)     114,    85    Am.    Dec.    745;  18.     Hill  v.  Sewald,  53  Pa.  271, 

Kerr  v.  Kingsbury,  39  Mich.   150,  91  Am.  Dec.  209;   Watts-Campbell 

33  Am.  Rep.  362;  Winner  v.  Wil-  Co.  v.  Yuenling,  51   Hun    (N.  Y.) 

liams,   82    Miss.    669,   35   So.   308;  302,  3  N.  Y.  Supp.  869. 
Bircher    v.    Parker,    40    Mo.    118;  19.     Linahan  v.  Barr,  41  Conn. 

Asheville     Woodworking     Co.     v.  471;    Royce  v.   Latshaw,   15   Colo. 

Southwick,  119  N.  C.  611,  26  S.  E.  App.   420,   62   Pac.   627;    Baker   v. 

253;    State    v.    Bodder,    166    Wis.  McCIurg,  198  111.   28,  59  L.  R.  A. 
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whether  an  article  is  a  trade  fixture  is,  it  is  conceived, 
in  no  way  a  question  whether  it  was  intended  so  to  be, 
there  usually,  indeed,  being  no  intention  in  this  regard, 
but  it  is  rather  a  question  whether,  so  far  as  apppears 
from  the  nature  of  the  article,  and  the  mode  in  which 
the  premises  were  utilized,  it  was  annexed  for  the 
purpose  of  aiding  in  the  conduct  of  a  trade. 

The  determination  of  the  question  whether  a  par- 
ticular article  or  structure  comes  within  the  rule,  as 
being  evidently  annexed  by  the  tenant  to  aid  in  the 
carrying  on  of  his  trade  or  business,  seems  to  involve 
but  little  difficulty.  There  have,  however,  been  numerous 
adjudications  upon  the  subject,  and  engines  and  boilers,-* 
industrial  machinery  and  apparatus  of  various  kinds, -^ 
appliances  annexed  by  the  proprietor  of  a  place  of  public 
entertainment  or  amusement,^ ^  buildings,-'^  and  even 
plants  grown  by  a  nurseryman,-^  have  all  been  regarded 
as  trade  fixtures  in  particular  cases,  and  as,  therefore, 
removable.     Generally,  it  seems,  an  article  so  annexed 


131,  92  Am.  St.  Rep.  261,  64  N.  E. 
701;  Roth  V.  CoUins,  109  Iowa, 
501,  98  N.  W.  543;  Brownell  v. 
PuUer,  60  Neb  558,  83  N.  W.  669; 
Carver  a.  Gough,  153  Pa.  225,  25 
Atl.  1124  (semble);  BaUard  v. 
Alaska  Theatre  Co.,  93  Wash.  655; 
161  Pac.  478. 

20.  Dobschuetz  v.  HoUiday,  82 
in.  371;  Holbrook  v.  Chamber- 
lin,  116  Mass.  155,  17  Am.  Rep. 
146;  Andrews  v.  Day  Button  Co., 
132  N.  Y.  348,  30  N.  i^.  831. 

21.  Merritt  v.  Judd  14  Cal. 
59;  AUen  v.  Kennedy,  40  Ind. 
142;  Stokoe  v.  Upton,  40  Mich. 
581,  29  Am.  Rep.  560;  Holmes  v. 
Tremper,  20  Johns.  (X.  Y.)  29 
11  Am.  Dec.  238;  Robinson  v 
Harrison,  235  Pa.  613,  85  Atl.  879. 

22.  Bush  V.  Havird,  12  Idaho 
r>52,  86  Pac.  529;  Carlin  v.  Ritter. 


68  Md.  478,  13  Atl.  370,  6  Am.  St. 
Rep.  467;  16  Atl.  301;  Wall  v. 
Hinds,  70  Mass.  (4  Gray)  256,  64 
Am.  Dec.  64;  Waverly  Park 
Amusement  Co.  v.  Michigan 
United  Traction  Co.,  197  Mich. 
101,  163  N.  W.  919;  Ombony  v. 
Jones,  19  N.  Y.  234. 

23.  Royce  v.  Latshaw,  15  Colo. 
A]  p.  420,  62  Pac.  627;  Conrad  v. 
Saginaw  Min.  Co.,  54  Mich.  249, 
52  Am.  Rep.  817,  20  N.  W.  39; 
Western  North  Carolina  R.  Co.  . 
Deal,  90   N.  C.  110;    Van  Ness  v. 

Pacard,  2  Pet.  (U.  S.)  137,  7  L. 
Ed.  374. 

24.  Penton  v.  Robert,  2  East. 
tO;  Lee  v.  Risdon,  7  Taunt.  191; 
Miller  v.  Baker,  1  Met.  (Mass.) 
27;  Duffus  v.  Bangs,  122  N.  Y. 
123,  25  N.  E.  980. 
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as  to  be  part  of  the  realty  is  a  trade  fixture  if  the 
purpose  of  the  annexation  was  to  aid  in  the  conduct  of 
a  calling  exercised  for  the  ]niii)ose  of  pecuniary  profit, 
provided  this  calling  is  not  exclusively  agricultural  in 
its  nature,  and  the  fact  tliat  the  article  has  also  the 
qualities  of  a  domestic  or  agricultural  fixture  is  im- 
material in  this  regard.-"' 

The  right  to  remove  trade  fixtures  exists  in  favor 
of  a  tenant  for  life  as  well  as  of  a  tenant  for  years  or 
at  will.-''  The  exceptional  rule  in  regard  to  trade 
fixtures  has  no  application  in  the  case  of  annexations  by 
the  owner  of  a  fee  sim})le  estate  in  the  land,  and 
fixtures  of  this  character  ordinarily  pass,  as  do  other 
fixtures,  to  the  heir,  grantee  or  mortgagee  of  the  land.-*'* 

(b)    Domestic  and  ornamental  fixtures.     The 

tenant  under  a  lease  lias,  from  a  quite  early  day,  been 
allowed  to  remove  what  are  known  as  domestic  and 
ornamental  fixtures,  these  being  articles  annexed  by 
the  tenant  of  a  dwelling  in  order  to  render  it  more 
comfortable  and  attractive  as  a  dwelling.-"  This  ex- 
ception in  favor  of  the  tenant  is  said  to  be  based  on 

25.  See  WaU  v.  Hinds,  70  Mass.  Burnside  v.  Twitchell,  43  N.  H. 
(4  Gray)  256,  64  Am.  Dec.  64;  390;  Foote  v.  Gooch,  96  N.  C.  265, 
Holmes  v.  Trempei,  20  Johns.  (N.  CO  Am.  Rep.  411;  13  Am.  &  Eng. 
Y.)  29,  11  Am.  Dec.  238;  Van  Ness  Encyc.  Law  (2nd  Ed.)  635,  663. 
V.  Pacard,  27  U.  S.   (2  Pet.)    137,  G71. 

7  L.  Ed.  374.  27.     Gil-son  v.  Hammersmith  <t 

26.  Dudley  v.  Warde,  Ambler,  City  Ry  Co.,  2  Drew  &  S.  603 
113;  Estate  of  Hinds,  5  Whart.  (ornamental  chimney  pieces); 
(Pa.)  138,  34  Am.  Dec.  542;  Over-  Grymes  v.  Boweren,  6  Bing.  437, 
man  v.  Sasser,  107  N.  C.  432;  (pump);  Gaffield  v.  Hapgood,  17 
Lawton  v.  Lawton,  3  Atk.  13;  Pick.  (Mass.)  192  (fire  frame); 
Elwes  V.  Maw,  3  East,  38;  In  re  Wall  v.  Hinds,  4  Gray  (Mass.) 
De  Falbe*  [1901]   1  Ch.  523.  256,  64  Am.  Dec.  64    (cistern  and 

26a.     Fisher  v.  Dixon,  12  Clark  sink) ;  Roffey  v.  Henderson,  17  Q. 

&  P.   312;    Walmsley  v.   Milne,   7  B.     575     (stoves,     ranges,     etc.); 

C.  B.  N.  S.  115;    Climie  v.  Wood,  Raymond    v.    Strickland,    124    Ga. 

.L.    R.     4     Exch.      328;     Harkness  504,  3  L.  R.  A.  (N.  S.)  69,  52  S.  E. 

.  V.  Sears,  26  Ala.  403,  G2  Am.  Dee.  619,       (chandelier);       Leigh       v. 

742;    Wight  v.  Gray,  73  Me.   297;  Taylor     L1902J     App.     Cas.     157, 

R.  P.— 59. 
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"the  public  policy  and  convenience,  which  permit  the 
tenant  to  make  the  most  profitable  and  comfortable  use 
of  the  premises  demised,  that  can  be  obtained  con- 
sistently with  the  rights  of  the  owner  of  the  free- 
hold. "^'^  It  has  also  been  said  that  the  tenant's  right 
to  remove  such  fixtures  is  grounded  on  the  fact  that 
they  were  ])ut  there  by  the  tenant  merely  for  his  tem- 
porary domestic  use  while  he  occupied  the  premises.-* 
The  executoi-  of  a  tenant  for  life  has  been  regarded  as 
having  a  like  right  of  removal  as  to-  such  fixtures.^** 
But  there  is  no  right  of  removal  as  regards  fixtures 
annexed  by  a  tenant  in  fee  simple."^"" 

(c)    Agricultural  fixtures.     It  was  decided  in 


England,  in  a  case  frequently  referred  to,"-'  that  the 
principle  on  which  a  tenant  is  allowed  to  remove  fix- 
tures annexed  by  him  for  purposes  of  trade  cannot  be 
extended  so  as  to  allow  him  to  remove  fixtures  annexed 
for  agricultural  purposes.  There  are,  however,  in  this 
country,  quite  a  number  of  dicta  adverse  to  this 
decision,^-  There  is,  moreover,  at  least  one  case  in 
which  an  article  annexed  for  the  purpose  of  putting 
the  agricultural  products  of  the  soil  in  form  or  con- 
affirming  In  re  DeFalbe  [1901]  2  Ch.  497;  Balnway  v.  Cobb,  99 
1  Ch.  523  (tapestries).  Mass.    457.      Contra,    as    between 

28.  Gaffield  \.  Hapgood,  34  executor  and  heir,  Squier  v. 
Mass.  (17  Pick.)  192,  28  Am.  Deo.  Mayer,  Freem.  Ch.  249,  cited  in 
290,  per  Putnam,  J.  Re    De    Falbe    [1901]    1    Ch.    523, 

£3.     Gibson  v.  Hammersmith  &       535. 
City    R.    Co.,    2    Drew.    &    S.    603,  31.     Elwes  v.  Maw,  3  East,  38. 

609.     See  Seeger  v.  Pettit,  77  Pa.  32.     Van  Ness  v.  Packard.  27  U. 

440,  18  Am.  Rep.  452.  S.    (2    Pet.)     137,    7    L.    Ed.    374; 

30.  Leigh  v.  Taylor  [1902]  App.  Harkness  v.  Sears,  26  Ala.  493, 
Cas.  157,  affirming  In  re  De  62  Am.  Dec.  742;  Davis'  Adm'r 
Falbe  [190l|    1  Ch.  523.  v.  Eastham,  81  Ky,  116;    Perkins 

30a.  Amos  &  Ferard,  Fixtures  v.  Swank,  43  Miss.  349;  Dubois 
(3d  Ed.)  329;  Hallen  v.  Rund^r,  1  v.  Kelly,  10  Barb.  (N.  Y.)  496; 
Cromp.,  M.  &  R.  266;  I  ee  v  Gas-  Wing  v.  Gray,  36  Vt.  261.  See 
kell,  1  Q.  B.  Div.  700;  South  Bal-  Carver  v.  Gough,  153  Pa.  225,  25 
timore  Co.  v.  Muhlbach,  69  Md.  Atl.  1124. 
395;    Norton  v   .Dashv/ooa    [1896] 
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dition  for  tlie  market  has  beou  regarded  as  removable 
as  a  trade  fixture,'^''  and  ])laiits  cultivated  for  purposes 
of  sale  are,  as  before  stated.  i-emo\able  on  this  ground.^* 
As  has  been  well  said  in  au  KiUglisli  text  boolc,-''^  the 
principle  on  which  the  I'ight  to  i-emove  ti-aih'  fixtures 
is  based,  that  is,  tlie  policy  of  encouraging  tenants  to 
make  useful  additions  to  their  premises,  and  to  avail 
themselves  of  modern  im])r()Vements  in  arts  and  manu- 
factures, would  seem  to  be  quite  as  ap})licable  in  the 
case  of  a])])liances  and  erections  which  may  be  useful 
for  the  conduct  of  agriculture.  Furthermore,  in  view 
of  the  wide  scope  given  to  the  ])rivilegc  of  removing 
trade  fixtures,  as  including,  apparently,  annexations 
made  in  the  course  of  any  gainful  occupation,  including 
that  of  appropriating  the  mineral  profits  of  the  earth, 
the  exclusion  of  the  right  of  removal  in  the  case  of 
annexations  ma<le  in  the  course  of  agricultural  opera- 
tions seems  arbitrary  and  illogical. 

(d)   As  realty  or  personalty.    It  being  conceded 

that  trade  fixtures,  domestic  and  ornamental  fixtures, 
and,  in  some  jurisdictions,  perhaps,  agricultural  fixtures, 
are  removable  by  the  tenant  who  has  annexed  them,  the 
question  arises  whether  such  articles  are,  before  they 
are  removed,  to  be  regarded  as  i^art  of  the  realty  or 
as  personalty.  In  this  regard  the  cases  are  not  in 
unison.  Quite  frequently  the  courts  have  spoken  of 
such  fixtures  as  being  ])ersonalty,  apparently  consider- 
ing that  this  necessarily  follows  from  the  fact  tliat  they 
are  removable,  and  without  discussion  of  the  question.''' 

33.  Holmes  v.  Tremper,  20  36.  .Middleton  v.  Alabama  Pow- 
Johns.  (N.  Y.)  29.  11  Am.  Dec.  er  Co..  196  Ala.  1,  71  So.  461;  Rob- 
238  (cider  press).  And  see  Mc-  inson  v.  Wright,  9  D.  C.  54;  State 
Math  V.  Levy,  74  Miss.  450,  21  So.  v.  Bonham,  18  Ind.  231;  Tolman  v. 
9,  523,    (cotton    gin).  Carleton,  110  Me.  57,  S".  Atl.  390; 

34.  Ante,  this  section,  note  24.  Bartlett  v.  Haviland.  92  Mich.  552. 

35.  See  Amos  &  Ferard.  Fix-  52  N.  W.  1008;  Perkins  v.  Swank, 
tures  (3d  Ed.)  appendix  (e),  p.  43  Miss.  349;  Lanphere  v.  Dowe, 
424.  3  Neb.   131;    Holmes   v    Tremper, 
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By  other  decisions,  what  appears  to  be  a  much  sounder 
view  has  been  adopted,  to  the  effect  that  articles  remov- 
able as  belonging  to  one  of  these  classes  are  neverthe- 
less a  part  of  the  land  until  removed,  the  right  to  re- 
move them  existing  in  the  tenant's  favor  apart  from, 
and  independently  of,  his  umpiestioned  right  to  remove 
any  articles  which,  though  on  the  land,  have  not  be- 
come a  part  thereof  for  any  purpose,  that  is,  which  are 
mere  personal  chattels/'^ 

Even  in  jurisdictions  where  removable  fixtures  are 
regarded  as  part  of  the  realty,  an  oral  transfer  of  them 
has  been  decided  not  to  be  invalid  under  the  Statute  of 
Frauds  as  being  of  an  interest  in  the  land,  the  transfer 
being  apparently  regarded  as  of  the  right  to  remove  the 
fixtures  rather  than  of  the  fixtures  themselves  ;^^  while 
a  sale  to  a  person  taking  or  having  an  interest  in  the 
land,  such  as  an  incoming  tenant  or  the  landlord,  is 
regarded  as  in  the  nature  of  an  abandonment  or  waiver 
of  the  right  of  removal."^  Nor  are  such  fixtures  goods 
or  chattels  within  the  seventeenth  section  of  the  stat- 
ute.^° 

(e)  Restrictions  on  right  of  removal.    The  right 

of  the  tenant  of  a  limited  interest  to   remove  fixtures 

20  Johns.  (N.  Y.)  29,  11  Am.  Dec.  Freeman    v.    Dawson,    110    U.    S 

238;    Globe    M^arble    Mills    Co.    v.  270;     Sampson     v.     Camperdown 

Quinn,  76  N.  Y.   23,   32  Am.   Rep.  Cotton  Mills,  64  Fed.   939;    Here- 

259;    Western    North   Carolina   R.  ford    v.    Pusch,     8     Ariz.     76,    68 

Co.  V.  Deal,  90  N.  C.  110;   Belvin  Pac.    547;    Guthrie   v.    Jones,    10^ 

V.   Raleigh   Paper   Co.,    123    N.    C.  Mass.    191;    Treadv/ay    v.    Sharon, 

138,  31  S.  E.  655;  Lemar  v.  Miles,  7  Nev.  37. 

4    Watts     (Pa.)    330;     Heffner    v.  38.     Lee  v.  Gaskell,  1  Q.  B.  Div. 

Lewis,  73  Pa.  302;  Kile  v  Giebner,  700;  Oswald  v.  Whitman,  22  Nova 

114  Pa.  381,  7  Atl.  154;  Wright  v.  Scotia,  13. 

McDonell,  88  Tex.   140,   30   S.  W.  39.     Hallen  v.  Runder,  1  Cromp. 

907.  M.  &  R.  266;  South  Baltimore  Co. 

37.     Meux    V.    Jacobs,    L.    R.    7  v.  Muhlbach,  69  Md.  395,  1  L.  R. 

H.  L.  481,  490;    Eain  v.  Brand.  1  A.  507,  16  Atl.  117. 

App.  Cas.  762,  772,  777;    Holland  40.     Lee  v.  Gaskell,  1  Q.  B  Div. 

V.    Hodgson,   L.    R.    7    C.    P.    328;  700;    HaUen  v.  Runder,  1  Cromp, 

Climie  v.  Wood,  L.  R.  4  Exch.  328;  M.  &  R,  266;  South  Baltimore  Co. 
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cannot  be  exorcised  if  the  premises  will  bo  thereby  sub- 
stantially injured,  to  the  disadvantage  of  the  rever- 
sioner;''^ nor,  according  to  some  authorities,  if  the 
article  annexed  cannot  be  removed  without  losing  its 
identity,  or  being  reduced  to  merely  a  collection  of  crude 
materials.^'-  Furthermore,  if  the  tenant  has  substi- 
tuted a  now  fixture  for  one  on  the  premises  at  the  time 
of  taking  possession,  and  this  latter  has  been  injured  or 
permanently  removed,  he  cannot  remove  the  substituted 
article,  since  the  effect  would  be  to  'leave  the  premises 
in  worse  condition  than  when  he  took  the  lease.^'' 


V.  Muhlbach,  69  Md  395,  1  L.  R. 
A.  507,  16  Atl.  117.  But  see 
W^illiston,  Sales.  §  65. 

41.  Davis  V.  Jones,  2  Barn.  & 
Aid.  165;  Capen  v.  Pcckham.  35 
Conn.  88;  Chase  v.  New  York  In- 
sulated Wire  Co..  57  111.  App. 
205;  Collainore  v.  Gillis,  149  Mass 
578,  5  L.  R.  A.  150,  14  Am.  St.  Rep. 
460,  22  N.  E.  46;  Northwestern 
Lumber  &  Wrecking  Co.  v.  Par- 
ker,—Minn.  —  ,145  N.  W.  964; 
Powell  V.  McAshan,  28  Mo.  70; 
Priedlander  v.  Ryder,  30  Neb  783, 
9  L.  R.  A.  700,  47  N.  W.  83;  For- 
tescue  V.  Bowler,  55  N.  J.  Eq.  741, 
38  Atl.  445;  Ombony  v.  Jones.  19 
N.  Y.  234;  Cubbins  v.  Ayres,  4 
Lea  (Tenn.)  329. 

42.  Whitehead  v  Bennett,  27 
Law  J.  Ch.  474,  approved  by  Lord 
Chancellor  Selborne  ta  Wake  v. 
Hall,  7  Q.  B.  Div.  295;  Collamore 
V.  Gillis,  149  Mass.  578,  5  L.  R.  A. 
150,  14  Am.  St.  Rep.  460,  22  N.  E. 
46.  A  contrary  view  is  asserted 
in  Baker  v.  McClurg,  198  111.  28, 
59  L.  R.  A.  131,  92  Am.  St.  Rep. 
261,  64  N.  E  701.  And  in  a  num- 
ber of  oases,  brick  and  stone 
structures  which  are,  in  their 
nature,   insusceptible   of    removal 


without  disintegration,  have  been 
regarded  as  removable.     See  Van 

Ness  v.  Packard,  2  Pet.  (U.  S.) 
137,  7  L.  Ed.  374;  Brown  v.  Reno 
Elec.  Light  &  Power  Co.,  55  Fed. 
229;  Carr  v.  Georgia  R.  Co.,  74 
Ga.  73,  81;  Gordon  v.  Miller,  2S 
Ind.  App.  612,  63  N.  E.  774;  Dubois 
V.  Kelly,  10  Barb.  (N.  Y.)  496; 
Moore  v.  Wood,  12  Abb.  Pr.  (N. 
Y.)  393;  Belvin  v.  Raleigh  Paper 
Co.,  123  N.  C.  138,  81  S.  E.  655; 
White's  Appeal,  10  Pa.  252;  Couch 
v  Welsh,  24  Utah  36,  66  Pac.  600. 
43.  Alden  v.  Mayfield.  163  Cal. 
793,  41  L.  R.  A.  (N.  S.)  1022,  127 
Pac.  44;  Webb  v.  New  Haven  The- 
ater Co.,  87  Conn.  129,  87  Atl.  274; 
Dougherty  v.  Spencer,  23  111.  App. 
357;  P.  Squire  &  Co.  v.  City  of 
Portland,  106  Me.  234,  30  L.  R.  A. 
(N.  S.)  576,  20  Ann.  Cas.  603,  73 
Atl.  679;  Pond  &  Hasey  Co.  v. 
O'Connor,  70  Minn.  266,  73  N.  W. 
159,  248;  Hay  v.  Tillyer  (N.  J. 
Ch.)  14  Atl.  18;  Ashby  v.  Ashb", 
59  N.  J.  Eq.  536,  46  Atl.  528; 
Bovet  V.  Holzgraft,  5  Tex.  Civ. 
App.    141,    23    S.    W.    1014;     See 

Felcher    v.    McMillan,    10;i    Mich. 
494,  61  N.  W.  791.  Compare  Ross  v. 
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The  right  of  a  toiiaiit  to  remove  fixtures  may  be 
extended  or  restricted  by  agreement  between  him  and 
Ihe  land  lord,  and  it  may  likewise  be  affected  by  a 
h)cal  cnstom.^^ 

(f)    Loss  of  right  of  removal.     A  question  has 


frequently  arisen  as  to  the  time  at  which  the  right  to 
remove  trade,  ornamental,  or  agricultural  fixtures,  must 
be  exercised,  and  it  is  difficult  to  extract  a  uniform 
rule  fi-om  the  decisions  in  this  regard.  In  some  deci- 
sions it  is  stated  that  the  removal  nmst  be  made  during 
the  term,^-^  in  some,  that  the  right  expires  with  the 
tenancy,*^  and  in  some,  that  it  may  he  exercised  a 
"reasonable  time"  after  the  expiration  of  the  term.'*^ 
It  has  occasionally  been  stated  that  the  tenant's  right 
of  removal  continues  "during  his  original  term,  and 
during  such  further  period  of  ])ossession  by  him  as  he 
holds  the  premises  under  a  right  still  to  consider  him- 
self as  tenant, "^^  or  during  what  may,  for  this  purpose, 


UampbeU,  9  Colo.  App.  38,  47  Pac. 
465;  Beers  v.  St.  John,  16  Conn. 
322;  Rotl  v.  CoHins,  109  Iowa, 
501,  80  W.  W.  543. 

44.  See  2  Tiffany  Landlord  & 
Ten.  §  244;  Realty  Dock  &  In:- 
provement  Corp.  v.  Ander^on,  174 
Cal.  672,  164  Pac.  4;  Shaleen  v. 
Central  Coal  &  Coke  Co.,  127  Ark. 
397,  192  S.  W.  275;  Shelton  v. 
Jones.  — ,  Okla.  — ,  167  Pac,  456. 

45.  Dudley  v.  Warde,  Am'^L 
113;  Lyde  v.  Russell.  1  Barn.  Ac 
Adol.  394;  Smith  v.  Moore,  26  111. 
392;    Thomas   v.     Crout,     5     Bush 

(Ky.)  37;  Bodwell  Water  Power 
Co.  V.  Old  Town  Elec.  Co.  96  Me. 
117,  51  Atl.  802;  Carlin  v.  Ritter, 
68  Md.  478,  13  Atl.  370,  p  Am.  St. 
Rep.  467,  16  Atl.  301;  Watriss  7. 
Firs.  Nat.  Bank,  124  Mass.  571, 
26   Am.   Rep.   694;    Natural   Auto- 


iorce  Ventilator  Co.  v.  Winslow, 
215  Mass.  462,  102  N.  E.  705; 
Stokoe  V.  Upton,  40  Mich.  581,  29 
.^.m.  Rep.  560;  Tate  v.  Black- 
burne,  48  Miss.  1;  Beckwith  v. 
Boyce,  9  Mo.  560;  Conner  v. 
Coffin,  22  N.  H.  538;  Donnelly  v. 
Frick  <t  Lindsay  Co.,  207  Pa.  .S97, 
57   Atl.   60. 

46.  Griffin  v.  Ransdell,  71  Ind. 
440;  Walsh  v.  Sichler,  20  Mo.  App. 
374;  Stevens  v.  Burnham,  62  Neb. 
672,  87  N.  W.  546. 

47.  Berger  v.  Hoerner.  36  111. 
App.  360;  Burk  v.  Mollis,  98  Mas.i. 
55;  Sheila  r  v.  Shivers,  171  Pi. 
569,  33  Atl.  95;  Preston  v.  Brigi's, 
16  Vt.  124;  Gartland  v.  Hickman, 
56  W.  Va.  75,  67  L.  R.  A.  694,  49 
S.  E.   14. 

48.  Weeton  v.  Woodcock,  7 
Mees.  &  W.  14;   Merritt  v.  Judd, 
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"be  considered  as  an  excrescence  on  the  tenn,"***  or 
"during  his  rightful  continuance  in  possession."'"  What 
is  the  exact  meaning  of  some  of  these  statements  it  is 
difficult  to  say,  hut  a  number  of  cases  recognize  the 
right  of  the  tenant  to  remove  the  fixtures  even  after  the 
term,  provided  he  does  so  before  he  relinquishes  posses- 
sion  of  the  land,  it  being  said  in  some  that  he  may 
make  the  removal  before  such  relinquishment  of  posses- 
sion,-'*' and  in  othei's  that  he  must  do  so."'- 

The  decisions  or  dicta  to  the  effect  lliat  a  tenant 
holding  over  has  the  right  of  removal,  and  that  he 
loses  the  right  l)y  giving  up  possession  of  the  premises, 
are  usually  in  terms  based  on  the  theoi-y  tliat  hy  yield 
ing  possession  he  indicates  an  intention  to  a])andon  the 
fixtures,  and  that  no  ])resumption  of  such  an  intention 
arises  so  long  as  he  continues  his   possession. ^^     But, 


14  Cal.  59;  Morey  v.  Hoyt,  C2 
Conn.  542,  19  L.  R.  A.  611,  26  Atl. 
127;  Youngblcod  v.  Eubank,  6S 
Ga.  630;  Erickson  v.  Jones,  37 
Minn.  459,  35  N.  W.  267;  Lough- 
ran  v.  Ross,  45  N.  Y.  792,  6  Am. 
Rep.  173. 

49.  Mackintosh  v.  Trotter,  3 
Mees.  &  W.  184;  Wright  v.  Mac- 
D»,nnell,  88  Tex.  140,  30  S.  W.  907. 

50.  Allen  v.  Kennedy,  40  Ind. 
142;  Hedderich  v.  Smith,  10?  Ind. 
203,  53  Am.  Pep.  509,  2  N.  E.  315. 

51.  Brown  v.  Reno  Elec.  Lig'it 
&  Power  Co.,  55  Fed.  229;  Wat- 
riss  V.  First  Nat.  Bmk  of  Cam- 
bridge, 124  Mass.  571,  26  Am.  Rep. 
694;  Fenimore  v.  White,  78  Neb. 
520,  111  N.  W.  204;  Lewis  v. 
Ocean  Nav.  &  Pier  Co.,  125  N.  Y. 
341,  26  N.  E.  301;  State  v.  Whiie- 
ner,  93  N.  C.  590. 

52.  Kutter  v.  Smith.  2  Wall  (U. 
S.)  491,  17  L.  Ed.  830;  Young- 
blood    V.    Eubank,     68     Ga.     630; 


Bush  V.  Havird,  12  Idaho  352,  86 
Pac.  529;  Cromie  v.  Hoover,  40 
Ind.  49;  Dostal  v.  McCaddon.  35 
Iowa,  318;  Dingley  v.  Buffum,  57 
Me.  381;  Bliss  v.  Whitney.  9  Allen 
(Mass.)  114,  85  Am.  Dec.  745; 
Kerr  v.  Kingsbury,  39  Mich.  150, 
33  Am.  Rep.  362;  Williams  v. 
Lane,  62  Mo.  App.  66;  Friediand- 
er  V.  Ryder,  30  Neb.  783,  9  L.  R. 
A.  700,  47  N  .W.  83:  Hill  v.  Se- 
wald,  53  Pa.  271,  91  Am.  Dec.  209; 
Sweet  V.  Myers,  3  S.  D.  324,  53 
N.  W.  187;  Donahue  v.  Hardman 
Kstate,  91  Wash.  125,  157  Pac. 
478;  Childs  v.  Hurd,  32  W.  Va. 
06,  9  S.  E.  362;  Phelps  v.  Avers, 
142  Wis.  442,  125  N.  W.  919. 

53.  See  Youngblood  v.  Eubank, 
68  Ga.  63  ;  Cromie  v.  Hoover, 
40  Ind.  49;  Hedderich  v.  Smith, 
103  Ind  203,  53  Am.  Rep.  509. 
2  .\.  E.  315:  Beokwith  v.  Boyce.  '.) 
-Mo.  560;  Lewis  v.  Ocet.n  Nav.  & 
Pier  Co.,  125  N.  Y.  341,  26  N.   E. 
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as  has  been  well  remarked,^''  if  his  rights  as  to  fixtures 
on  the  premises  are  to  be  determined  by  the  pre- 
sumption of  his  intention  to  abandon  vel  non,  the  same 
rule  should  apply  to  chattels  on  the  land  not  so  annexed 
as  to  become  fixtures,  and  he  would  lose  all  right  to 
them  by  relinquishing  possession  of  the  land,  which  he 
certainly  does  not  do.^^  This  theory  of  a  presumption 
of  abandonment,  however,  seems  the  only  possible  one 
on  which,  in  any  jurisdiction  in  which  removable  fix- 
tures are  regarded  as  personalty,^"^  to  support  the  view 
that  the  right  of  removal  is  lost  by  the  tenant's  relin- 
quishment of  possession  of  the  land.  On  the  other 
hand,  resarding  the  fixtures  as  constituting  a  part  of 
the  land,  with  a  mere  riaht  of  removal  in  the  tenant, 
it  is  perhaps  difficult  to  see  \yliy  a  tenant  should  be  en- 
abled, by  wrongfully  holding  over,  to  extend  the  period 
for  the  removal  of  the  fixtures,  thus  profiting  by  his  own 
wrong.  Such  a  case,  it  might  seem,  would  be  governed 
by  a  rule  different  from  that  which  governs  when  he 
holds  over  rightfully,  that  is,  by  permission.  In  the 
latter  case,  it  has  been  decided,  the  right  of  removal 
continues. ^''^ 

301;    Loughran  v.  Ross,  45  N.  Y.  N.    Y.    Super.    Ct.    (1   Tuer)    363; 

792,   6   Am.   Rep.  173.  Wansbrough  v.  Maton,  4  Adol.  Sa 

54.  See  per  Kindersley,  V.  C-,  E.  884;  Davis  v.  Jones,  2  Barn.  & 
in  Gibson  v.  Hammersmith  &  City  Aid.  165. 

R.  Co.,  2  Drew.  &  S.  603,  32  Law  56.     See  (mte,  this  section,  note 

J.  Ch.  337.  36. 

55.  See  Morey  v.  Hoyt,  62  57.  Crandall  Inv.  Co.  v.  Ulyatt, 
Conn.  542,  19  L.  R.  A.  611,  26  Atl.  40  Colo.  35,  90  Pac.  591;  Mason 
127;  Talbot  v.  Whipple,,  96  Mass.  v  Fenn,  13  111.  525;  Ray  v. 
(14  Allen)  177;  Noyes  v.  Gagi.on,  Young,  160  Iowa,  613,  46  L.  R.  A. 
225  Mass  580,  114  N.  E.  949;  Don-  (N.  S.)  947,  Ann.  Cas.  1915D, 
newald  V.  Turner  Real  Estate  Co.,  258,  142  N.  W.  393;  Fin- 
44  Mo.  App.  350;  Dame  v.  Dame,  ney's  Trustees  v.  City  of  St.  Louis 
38  N.  H.  429,  75  Am.  Dec.  195;  39  Mo.  178;  Ferguson  v.  O'Brien, 
Holmes  v.  Tremper,  20  Johns.  (N.  76  N.  H.  192,  81  Atl.  ^79;  Donelly 
Y.)  29,  11  Am.  Dec.  238;  Western  v.  Frick  &  Lindsay  Co.,  207  Pa. 
North  Carolina  R.  Co.  -.  Deal,  90  597,  57  Atl.  60;  Wright  v.  Mac- 
N.  C.   r.O;    Lawrence  v.  Kemp,   S  Donnell,    88    Tex.    140.    30    S.    W, 
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If  the  tenancy  is  of  uncertain  duration,  such  as  a 
fenancy  at  will,  or  if  it  is  subject  to  termination  on  a 
continJ2:ency,  the  tenant  has  a  "reasonable  time"  after 
its  termination  witliin  which  to  remove  the  fixtures, 
provided  at  least  the  termination  is  not  the  result  of 
his  own  voluntary  act,'*''  and  ])rovided  further,  it  seems, 
he  has  not  relinquished  possession.'^  It  has  been  ques- 
tioned whether  this  principle  would  apply  tota  tenancy 
at  will,  when  by  statute  the  tenant  is  entitled  to  a 
reasonable  notice  to  terminate,**^'  and  there  are  cases 
somewhat  adverse  to  its  application  in  favor  of  a  tenant 
under  a  lease  made  by  a  life  tenant,  when  the  lease- 
hold is  terminated   by  the  death   of  the   lessor."*  ' 

If  the    tenant   surrenders   his   unexpired    leasehold 
estate   to   the   landlord,   he   thereby   loses,   it   has   been< 
decided,  the  right  to  remove  the  fixtures.''^     And  a  sur- 
render by  operation   of  law*^-^   is   as   effective   for   this 
purpose,  it  seems,  as  an  express  surrender."* 


907;  Miller  v.  Johnson,  43  Utah 
468,  48  L.  R.  A.  (N.  S.)  294,  134 
Pac.  1017.  And  see  Earle  v.  Kelly, 
21  Car.  App.  480,  132  Pac.  262. 

58.  Cromie  v.  Hoover,  40  Ind. 
49;  Sullivan  v.  Carberry,  67  Me. 
531;  Northern  Cent.  R.  Co.  v. 
CMton  Co.,  30  Md.  347;  Doty  v. 
Glorham,  22  Mass  (5  Pick.)  487, 
16  Am.  Dec.  417;  Watriss  v.  First 
Nat.  Bank  of  Cambridge,  124 
Mass.  571,  26  Am.  Rep.  694;  Hay- 
ward   V.    School    Dist.   No.    9,    139 

Mich.  539,  102  N.  W.  999;  Walsh 
V.  Sichler,  20  Mo.  App.  374;  Om- 
bony  V.  Jones,  19  N.  Y.  234; 
Loughran  v.  Ross,  45  N.  Y.  792,  6 
Am.  Rep.  173. 

59.  State  v.  Ellio.,  11  N.  H.  540. 

60.  Erickson  v.  Jones,  37  Minn. 
459,  35  N.  W.  267. 

61.  White    v.    Arndt,    1    Whart. 
(Pa.)    91;    Haflick    v.    Stober,    11 


Ohio  St.  482;  .Jones  v.  Shufflin,  45 
W.  Va.  729,  72  Am.  St.  Rep.  848, 
31  S.  E.  975. 

62  London  &  Westminister 
Loan  &  Discount  Co.  v.  Drake.  6 
C.  B.  (N.  S.)  798;  Sampson  v. 
Caraperdowrn  Cotton  .Mills,  64  Fed. 
939;  Thropp's  Appeal.  70  Pa.  395; 
Talbot  V  Whipple,  96  Mass.  (14 
Allen)  177;  Friefllanaer  v.  Ryder, 
30  Neb.  783.  9  L.  R.  A.  700,  47  N. 
W.  83.  In  Donahue  v.  Hardman 
Estate,  91  Wash.  125,  157  Pac.  478, 
it  was  held  that  a  purchaser  of 
the  fixtures  from  the  tenant 
could  not  remove  them  after  sur- 
render by  the  tenant.  This  does 
not  harmonize  with  the  general 
rule  that  a  surrender  does  not 
affect  third  persons.  See  post  § 
431. 

63.  Post    §    431. 

64.  Jungermau    v.    Bovee,     19 
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By  the  woisht  of  authority,  a  tenant  loses  his 
riffht  to  removo  fixtures  if  by  any  act  or  omission  he 
has  forfeited  liis  interest  under  the  lease,*^^  provided 
there  has  been  an  enforcement  by  the  landlord  of  the 
forfeiture,"^  whether  by  re-entry,**^  a  recovery  in  eject- 
nient,*^*^  a  summary  proceeding,'^''  or  otherwise.  There 
are,  liowever,  a  few  decisions  to  the  effect  that  the 
tenant  lias  a  reasonable  time  after  the  loss  of  posses- 
sion  by   forfeiture   in   which   to    I'emove    the   fixtures."^" 

There  are  a  considerable  number  of  decisions  that, 
by  the  acceptance  from  the  landlord  of  a  new  lease, 
containing  no  mention  of  fixtures  annexed  during  the 
tenancy  under  the  former  lease,  the  tenant  loses  his 
right  to  remove  such  fixtures,  the  theory  being  that,  the 
-fixtures  being  a  part  of  the  land,  the  tenant,  by  an 
acceptance  of  the  new  lease,  takes  such  an  interest  in 
the  fixtures  only  as  he  does  in  the  land,  that  is,  a  merely 
temporary  interest.'^      Occasionally  a   decision   to   this 


Cal.  354;  Talbot  v.  Whipple,  96 
Mass.  (14  Allen)  177;  Zeigler  v. 
Lexington  Compress  &  Oil  Mill 
Co.,  105  Miss.  820,  63  So.  220.  But 
see  Baker  v.  McClurg,  198  111. 
28.  59  L.  R.  A.  131,  92  Am.  St. 
Rep.  261,  64  X.  E.  701. 

65.  Piigh  V.  Arton,  L.  R.  8  3q. 
626,  38  Law  J.  Ch.  619;  Weeton  v. 
Woodcock,  7  Mees.  &  W.  14; 
Kutter  V.  Smith,  69  U.  S.  (2  Wall.) 
491,  17  L.  Ed.  830  (semble) ;  Mo- 
rey  v.  Hoyt,  6S  Conn.  542,  19  L.  R. 
A.  611;  26  Atl.  127;  Davis  v.  Moss, 
38  Pa.  346;  Whipley  '-.  Dewey,  8 
Cal.  36;  Massachusetts  Nat.  Bank 
V.  Shinn,  18  App.  Div.  276,  46  N. 
Y.  Supp.  329;  West  Shore  R.  Co. 
y.  Wenner  (N.  J.  Err.  &  App.) 
68  Atl.  225. 

66.  Bush  V.  Havird,  12  Idaho, 
352,  86  Pac.  529;  Paina  v.  Coffin, 
2  Cleve,  L.  Rep.   (Ohio)   1,  4  Ohio 


Dec.    351;    Keogh    v.    Daniel!,    12 
Wis.  163. 

67.  Weeton  v.  Woodcock,  7 
Mees.  &  W.  14;  Keogh  v.  Daniell, 
12  Wis.  163;  Little  Falls  Water 
Power  Co.  v.  Hausdorf,  127  Fed. 
444 

68.  Minshall  v.  Lloyd,  2  Mees. 
&  W.  450. 

69.  Morey  v.  Hoyt,  62  Conn. 
542,  19  L.  R.  A.  611,  26  Atl.  127; 
Friedlander  v.  Ryder,  30  Neb  783, 
9  L.  R.  A.  700,  47  N.  W.  83. 

70.  Royce  v.  Latshaw,  15  Colo. 
App.  420,  62  Pac.  627;  Updegraff  v. 
Lesem,  IR  Colo.  App.  297,  62  Pac. 
342;  Gartland  v.  Hickman,  56  W. 
Va.  75,  67  L.  R.  A.  b94,  49  S.  E. 
14.  See  Moore  v.  Wood,  12  Abb 
Pr.  (N.  Y.)  393;  Miller  v.  Hennes- 
sy,  47  Misc.  (N.  Y.)  403,  94  N.  Y. 
Supp.  563. 

71.  Marks  V.  Ryaa,  63  Cal.  107; 
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effect  lays  somo  stross  upon  the  fact  tliat  the  new 
lense  contains  a  covenant  liy  the  lessee  to  yield  ny)  the 
premises  at  the  end  of  tlie  term  in  as  "ood  condition  as 
at  the  lime  of  the  lease,'-  hut  it  does  not  seem  that  this 
can  be  material  since,  even  in  its  absence,  a  tenant  has 
no  right  to  remove  improvements  covered  by  the  lease 
to  him.  In  a  number  of  ,jurisdicti(ms,  especially  in  the 
most  recent  years,  this  doctrine,  that  the  acceptance 
of  a  new  lease,  not  referring  to  the  fixtures,  involves  the 
loss  of  the  right  of  removal,  has  been  repudiated.'' 
Furthermore,  it  would  seem  to  be  inapplicable  in  any 
jurisdiction  where  reniovalile  fixtures  arc  legarded  as 
personal  property,'^'*  since,  if  personal  property,  they 
would  not  ordinarily  be  covejed  by  a  second  lease, 
which  is  in  terms  of  the  land  only.  There  apj)ears  to  be 
some  inconsistency  between  this  rule,  as  asserted,  that 
a  renewal  lease  puts  an  end  to  tlie  right  of  removal,  and 
the  decisions,  before  referred  to,'-"*  that  a  tenant  hohling 


Sanitary  Dist.  of  Chicago  v  Cook. 
]t;9  111.  184,  39  L.  R.  A.  369.  61  Am. 
St.  Rep.  161.  48  N.  E.  461;  Hed- 
derich  v.  Smith,  103  Ind.  203,  53 
Am.  Rep.  509,  2  N.  E.  315;  Carl  in 
V.  Ritter,  68  Md.  478,  13  Atl.  370, 
16  Atl.  301,  6  Am.  St. 
Rep.  467;  Watris.s  v.  Cambridge 
First  Nat.  Bank,  124  Mass.  571, 
26  Am.  Rep.  694,  Champ  Spring 
Co.  V.  B  Roth  Tool  Co.,  103  Mo. 
App.  103,  77  S.  W.  344;  Gerbert 
V.  Sons  of  Abraham,  r>9  N.  J.  L. 
160,  69  L.  R.  A.  764,  59  Am.  St. 
Rep.  578,  35  Atl.  1121;  Piecht  v. 
Howard,  187  N.  Y.  136,  79  N.  E. 
487;  Spencer  v.  Commercial  Co.. 
30  Wash  520,  71  Pac.  53;  Thresh- 
er V.  East  London  Waterworks 
Co.,  2  Barn.  &  C.  608. 

72.  Wadman  v.  Burke,  147  Cal. 
251,  1  L  R.  A.  (N.  S.)  1192,  81 
Pac.  1012;  Watriss  v.  Cambridge 
First    Nat.    Bank,    124    Mass.    571. 


26  Am.  Rep.  694. 

73.  Ray  v.  Young,  160  Iowa, 
613.  46  L.  R.  A.  (N.  S.)  947,  142 
N.  W.  393;  Thomas  v.  J.  W.  G.iyle 
&  Co.,  134  Ky.  330,  28  L.  R.  A. 
(N.  S.)  767,  135  Am.  St.  Rep.  41?, 
20  Ann.  Cas.  766.  120  S.  W.  290; 
Kerr  v.  Kingsbury,  39  Mich.  150 
33  Am.  Rep.  362;  Waverly  Park 
Amusement  Co.  v.  Michigan 
United  Traction  Co.,  197  Mich.  101. 
163  N.  W.  919;   Sassen  v.  Ilaegle. 

125  Minn.  441,  52  L.  R.  A.  (N.  S.) 
1176.  147  N.  W.  445;  Ferguson  v, 
O'Brien,  76  N.  H.  81  Atl.  472; 
Radey  v.  McCurdy,  209  Pa.  306. 
67  L.  R.  A.  359,  103  Am.  St.  Rep. 
1009,  58  Atl.  558;  Wright  v.  Mc- 
Donnell, 88  Tex.  140,  30  S.  W. 
907;  See  Second  Nat.  Bank  v.  O. 
E.  Merrill  Co.,  69  Wis.  501,  34 
N.  W.  514. 

74.  Ante,  this  section,  note  36. 

75.  Ante,  this  section,  note  57. 
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over  by  permission  does  not  lose  his  rights  of  removal, 
since  such  permission  is  in  effect  a  new  lease,  though 
only  for  a  brief  or  indefinite  space  of  time-"^ 

§  273.  Severance.— Actual  and  constructive.  A 
chattel  which  has  become  part  of  the  land  by  annexation 
thereto  may  be  caused  to  resume  its  chattel  character 
by  its  "severance"  from  the  land  by  the  owner  tliereof. 
The  severance  is  ordinarily  actual,  by  detachment  or 
removal  of  the  article  affixed,'"^  but  even  an  actual  sever- 
ance will  not  have  the  effect  of  giving  a  chattel  charac- 
ter to  the  article,  if  the  severance  is  not  made  with 
the  intention  that  it  shall  be  permanent. '^'^  An  accidental 
severance,  as  when  a  thing  attached  to  the  land  is 
blown  away  from  its  proper  place,  w^ill  not,  by  thqs 
best-considered  decisions,  make  it  personalty.'^'* 

An  article  which  is  annexed  to  the  land  may,  ac; 
cording  to  a  number  of  decisions,  resume  its  chattel 
character,  at  least  for  some  purposes,  without  being 
actually  detached  from  the  land,  this  being  ordinarily 
referred  to  as  "constructive  severance."    So  it  has  been 

76.  See   Amos   &   Perard,   P"'ix-  30    Pa.    185,    72    Am.    Dee.    696; 
tures    (3rd  Ed.)    p.   159,  quoted  2  Lewis  v.  Rosier    16  W.  Va.  333. 
Tiffany.   Landlord    &  Ten.    §    242,  When     the     circumstance     are 
note  151.  such   as   to   indicate   no   such   in- 

77.  Hensley  v.  Brodle,  16  Ark.  tention,  a  bofia  fide  purchaser  is 
511;  Clark  v.  Burnside,  15  111.  62:  not  affected  by  the  undisclosed 
Harris  v.  Scovel,  85  Mich.  32;  intention  of  the  land  owner.  Wad- 
Sampson  V.  Graham,  96  Ta.  Ft.  leigh  v.  Janvrin,  41  N.  H.  503,  77 
405;   Franks  v.  Cravens,  6  W.  Va.  Am.  Dec.  780. 

185.    See  Fulton  V.  Nort  n,  64  Me.  79.     Guernsey    v.    Phinizy,    113 

410;   Bay  City  Land  Co.  v.  Craie.  ^a.  898.  S4  Am.  St.  Rep.  270,  39  S. 

72   Ore.   31,143    Pac.    911;    13    Am.  E.  402;   Goodrich  v.  Jones,  2  Hill 

&  Eng.  Enc.  Law,  615.  (N.  Y.)    142;   Rogers  v.  Gillinger, 

78.  ToUes  v.  Winton,  63  Con:i.  30  Pa.  Si.  185,  72  Am.  Dec.  694- 
442;  McLaughlin  v.  Johnston,  46  latton  v.  Moore,  16  W.  Va.  428,  37 
ill.  163;  Hannibal  &  St.  J.  R.  Co.  Am.  Rep.  789.  Contra,  State  V.'' 
V.  Crawford,  6S  Mo.  80;  Goodrich  Goodnow,  80  Mo.  271-;  Buckout  V. 
V.  Jones,  2  Hill  (N.  Y.)  142;  Swift,  27  Cal.  433,  "87  Am.  Dec.- 
Bishop  V.  Bishop,  11  N.  Y.  123,  l'2  90;  Meyers  v.  Schemp,  67  111.  469'' 
Am.  De'c.  68;  Rogers  v.  Gillinger, 
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occasionally  stated  that  the  ])Grsoiis  interested  in  the 
land  and  the  fixture  may  make  the  fixture  personalty, 
as  hetwoen  themselves,  by  so  treating  it.**^  And  a 
constructive  severance  has  been  decided  to  take  place 
when  the  owner  of  the  land  undertook  to  transfer*^'  or 
to  mortgage^^-  tlie  article  annexed  apait  from  the  land, 
and  also  when  he  conveyed  the  land  excei)ting  the  arti- 
cle fi'oni  the  conveyan''e.^''  In  some  jurisdictions,  on 
the  other  hand,  the  doctrine  of  constructive  severance 
appears  to  have  been  repudiated.""*  Even  where  it  is 
accepted,  such  a  severance  is  not  effective  as  against 
a  purchaser  of  tlie  land  for  value  and  without  notice  of 
the  severance."'"' 


80.  Horn  v.  Indianapolis  Nat 
Bank,  125  Ind.  381,  9  L  .R.  A.  G76, 
21  Am.  St.  Rep.  231.  25  N.  E.  558; 
Denham  v.  Sankey,  38  Iowa,  270; 
Fortman  v.  Goepper,  14  Ohio  St. 
558;  Sampson  v.  Graham,  96  Pa. 
405;  Smith  v.  Waggoner,  50  Wis 
155,  6  N.   W.  568. 

81.  Johnston  v.  Philadelphia 
Mortgage  &  Trust  Co.,  129  ^la. 
515,  87  Am.  St.  Rep.  75,  30  So.  15; 
Myrick  v.  Bill,  3  Dak.  284,  17  N. 
W.  268;  Davis  v.  Emery,  61  Me. 
140,  14  Am.  Rep.  553;  Dudley  v. 
Foote,  63  N.  H.  57,  56  Am.  Rep. 
489;  Melton  v.  Fullerton  Weaver 
Co.,  214  N.  Y.  571,  108  N.  E.  849; 
Russell  V.  Meyer,  7  N.  Dak.  335, 
47  L.  R.  A.  637,  75  N.  W.  262. 

82.  Tyson  v.  Post,  108  K  Y. 
217,  2  Am.  St.  Rep.  409,  15  N.  E. 
316;Gooding  v.  Riley,  50  N.  H. 
400;  Manwaring  v.  Jenison,  61 
Mich.  117. 

83.  Leonard  v.  Clough,  133  N. 
Y.  292,  16  L.  R.  A.  305,  31  N.  E. 
93;  Frederick  v.  Devol,  15  Ind. 
357;  Straw  v.  Stra^.',  70  Vt.  240. 
39    At'i:    1095.    '  Bue"   see     Davis' 


Adm'r  v.  Eastham,  81  Ky.  116. 

84.  Cross  V.  Weare  Commis- 
sion Co.,  153  111..  499,  46  Am.  St. 
Rep.  902,  38  N.  E.  1038;  Beeler  v. 
C.  C.  Mercantile  Co.,  8  Idaho,  644. 
GO  L.  R.  A.  283,  70  Pac.  943,  1  Ann. 
Cas.  310;  Richardson  v.  Copoland. 
6  Gray  (Mass.)  536,  66  Am.  Dec. 
424;  ATadigan  v.  McCarthy,  lOS 
Mass.  376;  Aldrich  v.  Husband, 
131  Mass.  480;  Docking  v.  Fra- 
zell,  34  Kan.  29,  7  Pac.  618;  Green 
V.  Chicago  R.  I.  &  P.  R.  Co.,  8 
Kan.  App.  611,  56  Pac.  116.  Sec 
editorial  note  13  Columbia  Law 
Rev.  at  p.  750. 

85.  McLeod  v.  Clark,  110  Miss. 
861,  71  So.  11;  Brennan  v.  Whit- 
aker,  15  Ohio  St.  446;  Fenlason  v. 
Rackliff,  50  Me.  S62;  Muir  v. 
.Jones,  23  Ore.  332,  19  L.  R.  A.  441, 
31  Pac.  646;  Hutchins  v.  Master- 
son,  46  Tex.  551,  26  Am.  Rep.  28i. 
Accordingly,  to  be  valid  as  against 
such    purchaser,    a    mortgage    of 

the  article  annexed  must  be  re- 
ed among  the  conveyances  of  lanl. 
land.  Trull  v.  duller.  28  Me.  545; 
Lacustrine  Fertilizer  Co,  v.  Lakj 
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In  order  that  there  may  be  a  constructive  sever- 
ance as  resnitins  from  a  transfer  of  the  article  an- 
nexed apart  from  the  bind,  the  transfer  must  be  in  the 
form  necessar}'  for  a  conveyance  of  an  interest  in 
land,  it  being  such  in  legal  effect. ^^  Occasional  decisions 
that  a  contract  for  the  sale  of  a  fixture  is  not  a  con- 
tract concerning  land,  within  the  Statute  of  Frauds,*'^ 
would  seem  to  refer  to  a  contract  by  which  the  title  is 
not  to  pass  until  actual  severance,  and  which  would 
not,  it  is  conceived,  suffice  to  effect  an  immediate  con- 
structive severance.***^ 

An  attempt  orally  to  except  the  article  annexed 
from  the  operation  of  a  conveyance  of  the  land  has 
been  decided  to  bo  ineffective  for  the  purpose  of  con- 
structive severance,  as  for  other  purposes,^^*  sometimes 
on  the  ground  tliat  to  give  effect  thereto  would  involve 
a  violation  of  the  so  called  parol  evidence  rule,^"  and 
sometimes  on  the  ground  that  it  would  violate  the 
Statute  of  Frauds.'"  Since  an  exception  from  a  con- 
veyance does  not  involve   any   transfer  of  an   interest 

Guano  v.  Fertilizer  Co.,  82  N.  Y.  88.     See  Williston,   Sales,   §   66 

476;    Brinhoff   v.   Munzemaier,    20  89.     But  that  it  is  effective,  sea 

Iowa,  513.  Pea  v.  Pea,  35  Ind.  387;  Robinson 

86.  Johnson  v.  Philadelphia,  Codfish  Co.  v.  Porter  Fish  Co.,  75 
Mortgage    &    Trust    Co.,    129    Ala.  Wash.  181.  134  Pac.  811. 

515,   87   Am.   St.    Rep.   75,    30    So.  90.     Smith  v.  Price,  39  111.  28; 

15;   Rice  v.  Adams,  4  Har.   (Del.)  Noble     v.      Bosworth,      19      Pick. 

332;    Meyers    v.    Schemp,    67    111.  (Mass.)  314;   Connor  v.  Coffin.  22 

4C9;   Trull  v.  Fuller,  28  Me.  545;  N.  H.  538;  Leonard  v.  Clough,  133 

Dudley  v.  Fo-ote,   63   N.   H.  57,   56  N.  Y.  292,  16  L  .R.  A.  305,  31  N.  E. 

Ai^i.  Rep.  489;  Leonard  v.  Clough,  93;    Bond    v.   Coke,   71   N.   C.   97; 

133  N.  Y.  292,  16  L.  R.  A.  305,  31  Hannon    v.    Kelly,    156    Wis.    509, 

N.  E.  93;   Hutchins  v.  Masterson,  146    N.    W.    512;     Minhinnuck    v. 

46    Tex.    551,    fC    Am.    Rep.    286;  .Tolly,  29  Ont.  238. 

But  see  Tyson  v.  Post,  108  N.  Y.  91.     Towson   v.   Smith,   13   App. 

217,  2  Am.  St.  Rep.  409,  15  N.  E.  Cas.  D.  C.  48;  Noble  v.  Bosworth. 

315.  19  Pick.  (Mass.)   314;  Detroit  etc. 

87.  Bostwich  v.  Leach,  3  Day  R.  Co.  v.  Forbes,  30  Mich.  165; 
(Conn.)  476;  Strong  v.  Doyle,  110  Bond  v.  Coke,  71  N.  C.  97;  Mc- 
Mass.  92.  Leod    v.   Clark,   110   Miss.    861.   71 
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in  land,   the  applicability   of   tlio   Si:ifntG   of  Frands   to 
such  a  case   is  not   readily   j)cicoptiblc."^ 

§  274.  Compensation  for  improvements.  Since  the 
ruk'  that  croctions  or  additions  made  by  oiio  who  ha?i 
no  ri<;lits  to  land  arc  fixtures,  and  therefore  not  ro- 
movalile  by  him,  even  thonj^h  h<'  inadc  them  in  the  be- 
lief that  he  was  the  owner  of  the  land,  is  calculated,  to 
cause  hardshi|)  to  an  innocent  occupant  of  another's 
land,  by  jtriyino-  the  benefit  of  his  labor  and  expendi- 
tures to  the  landowner,"''  a  system  of  compensation  for 
improvements  so  made  has  been  established  by  the 
courts,  and,  in  most  of  the  states,  by  exjiress  legislation. 

A  court  of  C(jnity  will,  on  the  ])rinci))le  that  he  who 
seeks  equity  must  do  erpiity,  refuse  its  assistance  to 
the  rio;htful  owner  of  land  as  against  an  occu))ant 
thereof  unless  he  makes  compensation  for  [tei'maneiit 
and  beneficial  imjirovements,  made  by  the  latter  without 
notice  of  the  defect  in  his  title. ''^     Occasionally  equity 


So.  11;  Leonard  v.  Clough.  n?,  N. 
Y.  292,  16  L.  R.  A.  305,  31  N.  E. 
93;  See  Smith  v.  Odom,  63  Ga 
499;  Bricker  v.  Whisler,  lud.  App. 
117  N.  E.  650.. 

92.  As  regards  the  applicabil- 
ity of  the  parol  evidence  rule,  see 
the  reference  to  the  authorities 
bearing  on  the  anala;?ous  case  of 
an  exception,  in  a  convejance  of 
land,  of  fructus  naturales.  Autf, 
§  257,  notes  69,  70. 

93.  Jones  v.  New  Orleans  &  S. 
R.  Co.,  70  Ala.  227;  Beers  v.  St. 
John,  16  Conn.  322;  Goddard  v. 
Bolster,  6  Me.  427,  20  Am.  Dec. 
.320;  Inhabitants  of  First  Parish 
Jr  Sudbury  v.  Jones,  8  Cush. 
(Mass.)  184;  Hunt  v.  Missouri 
Pac.  Ry.  Co.,  76  Mo.  115;  Price  v. 
Weehawken  Ferry  Co.,  31  N.  J. 
Eq.    31;    Richtmyer    v.    Morss,    3 


Keyes    (N.    Y.)    349;     Doscher    v. 
Blackiston,  7  Ore.  143. 

94.  3  Pomeroy,  Eq.  Jur.  § 
1241;  Gordon  v.  Tweedy.  74  Ala. 
232,  49  Am.  Rep.  813;  Williams 
V.  Vanderbilt,  145  111.  238,  21  L. 
R.  A.  489.  36  Am  St.  Rep.  486. 
34  N.  E.  476;  Hawkins  v.  Brown, 
SO  Ky.  186;  Broumcl  v.  White.  87 
Md.  521,  39  Atl.  1047;  Cole  v. 
Johnson.  53  Miss.  94;  Carter  v. 
Brown,  35  Neb.  670,  53  N.  W.  580; 
Foley  V.  Kirk,  33  N.  J.  Eq.  170; 
Thomas  v.  Evans,  105  N.  Y.  601. 
59  Am.  Rep.  519,  12  N.  E  601; 
Wharton  v.  Moore,  84  N.  C.  479, 
37  Am.  Rep.  627;  Bomberger  v. 
Turner,  13  Ohio  St.  263,  82  Am. 
Dec.  238;  Howard  v.  Massengale. 
13  Lea  (Tenn.)  577;  Paeon  v. 
Thornton,  16  Utah  138,  51  Pac. 
153. 
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has  intervened  in  favor  of  the  innocent  occupant  of 
land  to  allow  compensation  to  him  upon  a  bill  filed  by 
him  against  the  true  owner  for  the  purpose,**^  but  by 
some  courts  relief  of  this  character  is  accorded  only 
in  a  proceeding  instituted  by  tlie  true  owner,  as  an  in- 
"'dcnf  to  llie  I'oliof  given  him  "** 

The  equitable  practice  of  granting  com))ensation  in 
favor  of  an  innocent  occu])ant  of  land  has  frequently 
been  adopted  by  courts  of  law  to  the  extent  of  allowing 
the  value  of  the  improvements  to  be  set  off  against  the 
claim  of  the  owner  for  mesne  profits."''' 

In  most  of  the  states,  statutes,  known  as  *' Occupy- 
ing Claimants'  Acts,"  or  "Betterment  Acts,"  have 
been  passed  allowing  one  in  adverse  possession  of 
another's  land,  under  color  of  title,  who  has  made  im- 
provements thereon  in  good  faith,  to  recover  their 
value,  either  by  the  assertion  of  his  claim  in  an  action 
by  the  owner  to  recover  the  land,  or  by  a  direct  pro- 
ceeding for  the  purpose.'''^ 


95.  Bright  v.  Boyu,  1  Story  (U. 
S.)  478.  2  Id.  605;  Thomas  v. 
Thomas,  16  B.  Lion  (Ky  )  420: 
Union  Hal'  Aso'n  v.  Morrison,  .'^9 
Md.  281;  Valle  v.  Fleming,  29  Mj. 
152,  77  Am.  Dec.  557;  Albea  v. 
GriiTin,  22  N.  C.  9;  Hatcher  v. 
Briggs,  6  Ore.  31;  Herring  v. 
PoHard.  4  Humph.  (Tenn  )  362, 
40  Am.  Dec.  653;  Blodgett  v.  Hitt. 
29  Wis.  169. 

96.  EUet  V.  Wade.  47  A'a.  456; 
Williams  v.  Vanderbilt,  145  lU. 
238,  21  L.  R.  A.  489,  36  Am.  St. 
Rep.  486,  34  N.  E.  476;  Mocdy  v. 
Harper,  38  Miss.  599;  Putnam  v. 
Ritchie,  6  Paige  (N.  Y.)  390; 
Shroll  V.  Klinker,  15  Ohio  152: 
Fricke  v.  Safe  Deposit  &  Trust 
Co.,  183  Pa.  271,  38  Atl.  601. 

97.  Kerr  v.  Nicholas,  88  Ala. 
346,  6  So.  698;  Porter  v.  Hanley, 
10  Ark.  186;    Dudley  v.  Johnson, 


102  Ga.  1,  29  S.  E,  50  (statute); 
Wernke  v.  Hazen,  32  Ind.  431: 
Tongue  v.  Nutwell,  31  Md.  302; 
Learned  v.  Corley,  43  Miss.  687; 
Fenwick  v.  Gill,  38  Mo.  510;  Car- 
ter V.  Brown,  35  Neb.  670,  53  N. 
W.  580;  Jackson  v.  Loomis  4  Cow. 
(N.  Y.)  168,  15  Am.  Dec.  347,  and 
note;  Dowd  v.  Faucett.  15  N.  C.  92; 
Preston  v.  Brown,  35  Ohio  St.  13; 
Ege  V.  Kille,  84  Pa,  St.  333;  Har- 
man  v.  Harman,  o4  S.  C.  100. 
31  S.  E.  881;  Huebschman  v.  Von 
Colzhausen,  107  Wis.  64,  82  N  W. 
720. 

98.  The  numerous  decisions 
construing  and  applying  the  var- 
ious statutes  are  collected  in  16 
Am.  &  Eng.  Ency.  Law  79  et  seq.; 
22  Cyclopedia  Law  &  Proc.  12  et 
seq;  Sedgwick  &  Wait,  Trial  of 
Title  to  Land  c.  26. 


i'275] 


KiGHTS  OF   Enjoyment. 


945 


§  275.  Divided  ownership  of  building.  Not  only 
may  a  building,  by  force  by  an  agreement  to  that 
effect,  belong  to  a  person  other  than  the  owner  of  the 
land,''^  but  ])arts  of  a  building  may  be  owned  by 
different  persons  in  fee  simple,  as  when  an  upper  floor 
belongs  to  one  i)erson,  and  the  lower  to  another,'  or 
separate  rooms,  or  even  ])arts  of  rooms,  belong  to 
different  persons.^  A  divided  ownership  of  buildings, 
not  in  fee  simple,  but  for  years,  obviously  occurs  with 
great  frequency  by  reason  of  the  leasing  of  separate 
apartments  in  a  building  to  different  persons. 

The  owner  of  a  part  of  a  building,  even  though  he 
has  an  estate  in  fee  simple  therein,  cannot,  it  appears, 
demand  that  the  owner  of  the  other  part  keep  the  roof 
in  repair  in  order  that  it  may  afford  protection  from 
the  elenients,2*  this  according  with  the  view  ordinarily 
expressed  that  the  tenant  under  a  lease  of  a  part  of  a 
building  cannot  demand  that  the  landlord  make  repairs 
on  the  roof.^''  Likewise,  the  owner  of  an  upper  part  of 
a  building  cannot  demand  that  the  owner  of  the  lower 
part   make    repairs    so    as    to    furnish    support    to    the 


99.  Chicago  &  A.  R.  Co.  v. 
Goodwin,  111  111.  273,  53  Am.  Rep. 
622;  Walton  v.  Wray,  54  Iowa, 
581;  Howard  v.  Fessenden,  14 
Allen  (Mass.)  124;  Ingalls  v.  St. 
Paul  M.  &  M.  Ry.  Co,  39  Minn. 
479,  12  Am.  St.  Rep.  676,  40  N.  W. 
524;  Lowenber^'  ■;  Bernd,  47  Mo. 
297;  Dame  v.  Dame,  38  N.  H.  429, 
75  Am.  Dec.  195.  See  supra  §  271. 
1.  Co.  Litt.  48b;  Corbett  v.  Hill. 
L.  R.  9  Eq.  671;  Cheeseborough  v. 
Green,  10  Conn.  318,  26  Am.  Dec. 
396;  McConnell  v.  Kibbe,  33  111. 
75;  Ottumwa  Lodge  v.  Lewis,  34 
Iowa,  67,  11  Am.  Rep.  135;  Jack- 
son V.  Bruns,  129  Iowa,  616,  3  L. 
R.  A.  (N.  S.)  510,  106  N.  W.  1; 
Loring  v.  Bacon,  4  Mass.  575; 
Mott  V.  Palmer,  1  N.  Y.  564. 
R.  P.— 60 


2.  Selby  v.  Greaves.  L.  R.  3  C. 
P.  594;  Commonwealth  v.  Hersey. 
144  Mass.  297,  11  N.  E.  116;  White 
V.  White,  16  N.  J.  L.  202,  31  Am. 
Dec.  232. 

2a.  Tenant  v.  Goldwin,  6  Mod. 
314,  1  Salk.  361,  2  Ld.  Raym.  1091. 
1  Wms.  Saund.  321  note  (1),  to 
Pomfret  v.  Ricroft;  Ottumwa 
Lodge  V.  Lewis,  34  Iowa,  67,  11 
Am.  Rep.  135;  Loring  v.  Bacon. 
4  Mass.  575.  In  Cheeseborough  v. 
Green,  10  Conn.  318,  26  Am.  Dec. 
396,  the  upper  owner  is  said  to 
be  under  no  such  obligation  at 
law,  whatever  might  be  the  case 
in    equity. 

2b.     1   Tiffany,   Landld.   k   Ten. 
pp.  624-628. 
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upper.^''  The  upper  owner  has  an  easement  of  sup- 
port, but  this  involves  no  obligation  on  the  owner  of 
the  servient  tenement  as  to  the  making  of  repairs.^** 

V.     Manure. 

§  276.  Effect  of  conveyance  of  land.  The  law 
relating  to  manure  is  sometimes  spoken  of  as  subject 
to  the  principles  which  control  in  the  case  of  fixtures, 
but  it  is,  for  the  most  part,  the  result  of  entirely  differ- 
ent considerations,  based  partly  upon  public  policy,  and 
partly  upon  the  duties  which  a  tenant  owes  to  his  land- 
lord projierly  to  cultivate  the  land. 

The  courts  have  always  regarded  it  as  a  matter  of 
public  policy,  to  prevent  the  impoverishment  of  land, 
that  manure  made  upon  land  as  a  result  of  feeding  to 
slock  part  of  the  crops  raised  on  the  land  should  not 
be  removed  therefrom,  and,  in  furtherance  of  this  view, 
manure  so  made,  if  still  on  the  land,  has  been  held  to 
pass  by  a  conveyance  of  the  land,  in  the  absence  of 
any  stipulation  to  the  contrary."  On  a  like  theory,  it 
has  been  held  that  a  mortgagor  cannot,  at  least  after 
condition  broken,  remove  manure  made  on  the  land.* 
Since  the  theory  on  which  this  rule  is  based  does  not 
apply  in  the  case  of  manure  which  is  rot  the  product 
of  crops  raised  on  the  jn-emises,  as  when  the  land  is 
not  used  for  agricultural  purposes,^  or  the  stock  is  fed 

2c.  Tenant  v.  Goldwin,  1  Salk.  bee  v.  Ellison,  19  Vt.  379.  Con- 
S60,  6  Mod.  314,  2  Ld.  Raym.  1091;  tra,  Riickman  v.  Outwater,  28  N,. 
Jackson  v.  Bruns,  129  Iowa.  616.  J  L.  .581.  The  rule  thus  applica- 
3  L.  R.  A.  C  .S.)  510,  106  N.  W;  ble  as  between  grantor  and  gran- 
Pierce  V.  Dyer,  109  Mass.  374,  12  tee  is  not,  it  seems,  affected  by  the 
Am.  Rep.  716.  question  whether  the  manure  is  in 
2d.  Post.  §  370.  heaps  or  is  scattered  about  the 
3.  Norton  v.  Craig,  68  Me.  27.5;  premises.  See  post,  this  section 
Needham  v.  Allison,  24  N.  H.  355;  not"  8. 

Kittredge  v.  Woods,  3  N.  H.  503.  4.     Chase    v.    Wingate,    68    Me. 

14    Am.    Dec.    393;     Goodrich    v.  204,  28  Am    Rep.  36. 
Jones.  2  Hill  (N.  Y.)  142:  Wether- 
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with  materials  raised  elsewhere,  in  such  case  the  manure 
has  been  held  not  to  pass  by  a  conveyance  of  the  land.' 

§  277.     Rights  as  between  landlord  and  tenant.    On 

the  principle  of  public  policy  before  referred  to,  and 
likewise  by  reason  of  the  tenant's  obligation  to  use  the 
land  in  accordance  with  the  dictates  of  good  husbandry, 
a  tenant  for  pears  or  at  will  cannot,  in  the  al)sence  of 
an  agreement  or  custom  to  the  contrary,  remove  from 
the  land  manure  which  results  from  the  feeding  to  his 
stock  of  cro])s  raised  on  the  land.*"'  Bui,  as  in  the  case 
of  a  conveyance  of  the  land,  since  the  reason  of  the 
rule  does  not  apply  in  the  case  of  nuniure  which  does 
not  result  from  crops  raised  on  the  premises,  the  rule 
does  not  itself  apply  in  such  case,  so  as  to  prevent  re- 
moval by  the  tenant."^  The  question  of  the  tenant's  right 
to  remove  the  manure  is  independent  of  whether  it  is 


5.  Fay  v.  Muzzey,  13  Gray 
'Mass.)  53;  Needham  v.  AHison, 
24  N.  H.  355;  Proctor  v.  Gilson, 
49  N.  H.  62;  Snow  v.  Perkins,  60 
N.  H.  493,  49  Am.  Rep.  333.  In 
Collier  v.  Jcnks,  19  R.  I.  137,  61 
Am.  St.  Rep.  741,  32  Atl.  208;  it 
was  decided,  upon  the  same 
theory,  that  a  conveyance  of  a 
small  portion  of  a  farm  did  not 
pass  manure  made  from  the  whole 
farm,  which  happened  to  be  piled 
on   such  portion. 

6.  Parsons  v.  Camp,  11  Conn. 
530;  Brigham  v.  Overstreet,  128 
Ga.  447,  10  L.  R.  A.  (N.  S.)  452, 
5 1  S.  m.  484;  uallagher  v.  Ship- 
ley, 24  Md.  418,  87  Am.  Dec.  611; 
Daniels  v.  Pond,  21  Pick.  (Mass.) 
371,  32  Am.  Dec.  269;  Sawyer  v. 
Twiss,  26  N.  H.  345;  Perry  v. 
Carr,  44  N.  H.  118;  Middlebrjok 
V.  Corwin,  15  Wend.  (N.  Y.)  169; 
Lewis  y.  Jones,  17  Pa.  St.  262.  55 


Am.  Dec.  550;  Wetherbee  v.  E! 
lison,  19  Vt.  379.  A  contrary  de- 
ci.sion  has  been  lendered  in  North 
Carolina.  Smithwick  v.  Ellison, 
24  N.  C.  3?e,  38  Am.  Dec.  697. 
And  in  Maine  it  has  been  decided 
that  the  rehtri-tion  upon  the  re- 
moval of  manure  by  the  tenant 
applies  only  to  such  as  is  made 
by  him  during  the  last  year  of  the 
tenancy,  he  himself  being  the 
sufferer  by  the  removal  of  that 
previously  made.  Staples  v.  Em 
ery,  7  Me.  201. 

7.  Gallagher  v.  Shipley,  24  Md. 
418,  87  Am.  Dec.  611;  Daniels  v. 
Pond.  21  Pick.  (Mass.)  367,  32 
Am.  Dec.  269;  Xetdham  v.  Allison, 
24  N.  H.  355;  Corey  v.  Bishop,  48 
N.  H.  146;  Snow  v.  Perkins,  60 
N.  H.  493,  49  Am.  Rep.  333;  Pick- 
ering V.  Moore,  67  N.  H.  533,  31 
L.  R.  A.  698,  68  Am.  St.  Rep.  695, 
32  Atl.  828;  Carroll  v.  Newton,  17 
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in  heaps  or  scattered  over  the  premises.^  It  may,  how- 
ever, be  controlled  by  custom  or  agreement.*^ 

It  has  occasionally  been  asserted  that  the  tenant's 
preclusion  to  remove  manure  exists  only  in  the  case  of 
a  lease  for  agricultural  purposes.*"  A  lease  of  a  milk 
farm  has,  however,  been  regarded  as  a  lease  for  such 
purposes.'* 

§  278.    Manure  as  real  or  personal  property.    The 

decisions  above  referred  to  in  regard  to  the  rights  of 
the  grantee  of  land  and  of  the  tenant  to  manure  made 
on  the  land  cannot  be  regarded  as  decisive  of  the  ques- 
tion whether  manure  is  to  be  considered  real  or  personal 
property,  and  the  decisions  directly  bearing  on  this 
point  are  few.  In  a  decision  of  quite  early  date  it  was 
said  that  manure  in  a  heap  is  a  chattel,  and  goes  to  the 


How.  Pr.  (N.  Y.)  189;  Lewis  v. 
Jones,  17  Pa.  St.  267,  55  Am.  Dec. 
550. 

In  case  the  manure  thus  made 
from  produce  raised  ojf  the  prem- 
ises is  mingled  with  that  from  the 
crops  raisec^  on  the  premises,  the 
tenant  will,  according  to  occas- 
ional decisions  (Lewis  v  Jones  17 
Pa.  267,  55  Am.  Dec.  550,  Bonnell 
v.  AUen,  53  Ind.  130)  lose  the 
right  to  remove  any  portion, 
while  by  others  he  may  remove 
such  portion  of  the  common  mass 
as  may  represent  that  made  from 
produce  raised  off  the  premises. 
Nason  v.  Tobey,  182  Mass.  314,  94 
Am.  St.  Rap.  659;  65  N.  E  389; 
Pickering  v.  Moore,  67  N.  H.  533, 
31  L.  R.  A.  698,  68  Am.  St.  Rep 
695,  22  Atl.  828. 

8.  Lassell  v.  Reed,  6  Me.  222; 
Goodrich  v.  Jones,  2  Hill  (N.  Y.) 
142;  Sawyer  v.  Twiss,  2C  N.  H. 
345;  Stro'ng  v.  Doyle,  110  Mass. 
92 ;  ■  Wetherbee   v.   Ellison,   19  Vt. 


379. 

9.  Webb  V.  Plummer,  2  3arD. 
&  Aid.  746;  Roberts  v.  Barker,  1 
Cromp,  &  M.  808;  Fletcher  v.  Her- 
ring, 112  Mass.  382;  HiU  v.  L»e 
Rochemont,  48  N.  H.  87;  Middle- 
brook  V.  Corwia,  15  Wend.  (N.  Y.) 
169.  In  England  the  rights  of 
the  landlord  and  tenitnt  are  ap- 
parently always  settled  by  custom 
or  agreement,  and  hence  arises 
the  lack  of  English  decisions  on 
the  subject. 

10.  Needham  v.  Allison,  24  N. 
H.  355;  Lewis  v.  Jones,  17  Pa. 
267,  55  Am.  Dec.  550.  And  see 
Corey  v.  Bishop,  48  N.  H.  146; 
Roberts    v.    Jones,    71    S.    C.    404. 

2  L.  R.  A.  N.'  S.  640,  25  S.  E.  240; 
Gallagher  v.  Shipley,  2!  Md.  418, 
87  Am.  Dec.  611. 

11.  Bonnfell  V.  Allen,  53  Ind. 
130;  Wain  v.  O'Conner,  5  Glark 
(Pa.)  164,  9  Leg  Int.  67.  See  Mid- 
dlebrook  v.  Corwin,  15  Wend.  (N. 
Y.)-169.--  
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executor,  while,  if  it  lies  scattered  on  the  ground,  it 
is  parcel  of  the  freehold,  and  this  statement  is  repeated 
by  writers  of  authority  without  dissent.'^  This  seems 
a  reasonable  view  of  the  question ;  manure  scattered 
over  the  land  as  it  has  fallen  being  thus  treated  as  if  it 
were  part  of  the  soil,  while,  if  gatliered  by  the  landowner 
into  heaps,  so  as  to  be  separate  from  the  soil,  it  be- 
comes a  chattel,  as  is  the  case  with  earth  or  rock  under 
the  same  circumstances.^^  It  has,  however,  been  held 
in  at  least  one  case  in  this  country  that  manure  made 
from  crops  grown  on  the  land  goes  to  the  heir  as 
real  property,  and  not  to  the  personal  representative 
as  personalty;'^  and  it  has  also  been  decided  that 
manure  made  on  a  farm,  and  piled  thereon  in  heaps,  is 
not  subject  to  execution  as  a  chattel.^'' 

Even  if  otherwise  regarded  as  part  of  the  land, 
manure  becomes  personalty  if  sold  tey  the  landowner 
separately  from  the  land,'^  or  if  excepted  upon  a  con- 
veyance of  the  land.'''' 

VI.  Rights  of  User — Waste. 

§  279.  General  considerations.  As  elsewhere  ex- 
plained, restrictions  upon  one's  mode  of  utilizing  land 
in  his  possession  exist,  even  apart  from  agreement,  in 

12.  Yearworth  v.  Pierce,  Aleyn,  14.  Fay  v.  Muzzey,  13  Gray 
31;  Toller,  Ex'rs,  150;  1  Williams,  (Mass.)  53.  And  see  Sawyer  v. 
Ex'rs   (9th  Ed.)   643.     See  Sawyer       Twiss,  26  N.  H.  345.     Manure  not 

V.  Twiss,  26  N.  H.  345.  made  frcm  crops  on  the  land  is, 

13.  See  French  v.  Freeman,  43  however,  personalty  going  to  the 
Vt.  93;   Collier  v.  Jenks,  19  R.   I.       executor.     Id. 

137,  61  Am.  St.  Rep.  741,  32  Atl.  15.     Sawyer  v.  Twiss,  26  N.  H. 

208."     In  Haslem  v.  Lockwood,  37  345. 

Conn.    500,    it    was    decided    that  16.     French  v.  Freeman,  43  Vt. 

manure  dropped  on  a  highway'  be-  94.    See  Collier  v.  Jecks,  19  R.  I. 

longed    to    the    person    who    first  137,  61  Am.  St.  Rep.  741,  32  Atl. 

gathered  it  into  heaps,  as  against  208. 

a"  person  who  thereafter  approp-  17.     Strong  y.  Doyle,  110  mIss. 

riated  it.  92. 
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favor  of  oeciipants  of  neighborino^  laiid/^'  Restrictions 
in  this  regard  also  exist  in  favor  of  persons  who  will 
or  may  in  the  future  become  entitled  to  possession  of 
the  land.  Generally  speaking,  the  person  in  possession 
is  required,  in  the  course  of  his  utilization  of  the  land, 
and  in  making  or  causing  physical  changes  thereon 
and  therein,  to  do  so  in  such  a  way  as  not  unreasonably 
to  injure  one  who  has  a  right  or  possibility  of  future 
)3bsseSsion.  A  failure  to  com|)ly  with  tliis  requirement 
is  what  ordinarily  constitutes  waste.^'^'' 

Waste  is  divided  into  two  classes,  "voluntary 
waste,"  which  usually  consists  of  afiirmative  acts  on  the 
part  of  the  tenant  in  possession,  causino  damage  to  the 
premises,  and  "permissive  waste,"  which  involves  acts 
of  omission  rather  than  conunission  on  the  part  of  such 
tenant.    Permissive  waste  will  be  hereafter  considered.** 

The  question*  of  what  constitutes  waste  is  deter- 
mined primarily  by  the  consideration  whether  the  act 
results  in  injury  to  the  reversioner  or  remainderman.** 
But  acts  on  the  part  of  the  tenant,  involving,  unauthor- 
ized alterations  of  the  premises,  have  also  quite  fre- 
quently been  regarded  as  waste,  even  though  their  effect 
is  to  increase,  or  at  least  not  to  diminish,  the  value  of 
the  property.-*^  Acts  thus  constituting  technical  waste, 
though  calculated  to  increase  the  value  of  the  premises, 
are  known  as  "meliorating  waste."  That  the  tenant 
intends  subsequently  to  restore  the  premises  to  their 
former  condition  does  not  prevent  his  act  of  alteration 
from  constituting  waste,  or  affect  his  liability  by 
reason  thereof.^"* 

17a.     Post  §§  335-347.  304,    45    Am.    Dec.    207;    King    v. 

17b.     Waste  by  a  cotenant  ob-  Miller,  99  N.  C.  583,  6  S.  E.  660; 

viously  is  not  within  the  terms  of  Proffitt  v.  Henderson,  29  Mo.  325; 

this   statement.      See,  as   to   such  McGregor  v.   Brown,  10  N.  Y.    (6 

waste,  post  §  292;  Seld.)  114.     But  see  Livingston  v.. 

18.  Post  §  286.  Reynolds,   26  Wend.    (N.   Y  )    115. 

19.  Doe    d.    Grubb   v.    Burling-  20.  '  See,  post,  at  notes  78-89. 
ton,  5  Barn.  &  Adol.  507;  Pynchon  20a.     Agate    v.    Lowoibeim,    67 
V.    Stearns,    52    Mass.    (11   Mete.)  N.    Y.    604;    Hamburger   &   Drey- 
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A  merely  trifling  damage  has,  from  early  times, 
been  regarded  as  insufficient  to  support  an  action  as 
for  waste,  the  judgment  ))eing  entered  for  defendant  in 
ease  the  jury  finds  I'or  the  phtintifl"  in  merely  nominal 
damages.-^ 

In  determining  wlietln'r  pai'tieular  acts  constitute 
waste,  the  condition  and  usages  of  the  })articular  local- 
ity are  to  be  considered,  a  tiling  thus  possibly  con- 
stituting waste  in  one  locality  which  is  not  waste  in 
another.--  It  is  said,  indeed,  that  no  act  is  waste  which 
is  sanctioned  by  a  prevailing  local  usage,  unless  such 
usage  is  excluded  by  the  instrument  of  demise.-"  The 
general  tendency  of  the  i\merican  courts  has  been  to 
restrict  the  application  of  the  English  law  of  waste,  in 
order  to  adapt  it  to  the  conditions  of  a  new  and  grow- 
ing country,  and  to  stinmlate  the  dev-elopment  of  the 
land  by  the  ten  .nt  in  possession.-*  Even  though  an 
act  or  series  of  acts  on  the  part  of  the  tenant  results  in 
injury  to  the  reversion,  he  is  not  guilty  of  waste  if 
there  was  merely  a  reasonable  and  proper  user  of  the 
tenement,  having  regard  to  the  class  to  which  it  be- 
longs.^^ 

The  question  whether  waste  has  been  committed 
is,  in  an  action  at  law,  usually  regaided  as  one  for  the 
jury  under  the  instructions  of  the  court,  depending,  as 
it  does  to  a  great  extent,  on  matters  of  fact,  such  as 

ling    V.    Settegast,    62    Tex.    Civ.  Wood  v   Magniac  [1891]  3  Ch.  30ii 
App.  446,  131  S.  W.  639.  24.     4    Ivent.    omm.    76;    Drown 

21.  Co.  Litt.  54a;  Harrow  v.  Smith,  52  Me.  141;  Pynchon  v. 
School  V.  Alderton,  2  Bos.  &  P.  Stearns,  11  Mete.  (Mass.)  304,  45 
86;  Doe  d.  Grubb  v.  Barlington,  Am.  Dec.  207;  Proffit  v.  Hender- 
5  Barn.  &  Adol.  507;  Doherty  v.  son,  29  Mo.  325;  Chase  v.  Hazle- 
Allman,  3  App.  Cas.  733;  Shep-  ton.  7  N.  H.  171;  Gaines  v.  Green 
pard  V.  Sheppard,  3  N.  C.  382.  Pond  Min.  Co.,  33  N.  J.  Eq.  603; 

22.  Pynchon  v.  Stearns,  52  Clemence  v.  Steere,  1  R.  I.  273, 
Mass.  (11  Mete.)  304,  45  Am.  Dec.  53  Am.  Dec.  621;  Findlay  v.  Smith, 
207;  Drown  v.  Smith,  Z2  Me.  141;  fi  Munf.  (Va.)  134,  8  Am.  Dec. 
King  V.  Miller.  99  N.  C.  583,  6  S.  733. 

E.  660.  25.     Saner  v.  Bilton,  7  Ch.  Div. 

23.  Per  Lindley,  L.  J.,  in  Dash-       815. 
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the  custom  of  the  neighborhood,  the  character  of  the 
premises,  the  reasonableness  of  the  use  raado  tliereof, 
the  actual  commission  vel  non  of  the  acts  charged,  and 
whether  the  premises  have  been  damaged  by  such  acts.-® 
Certain  acts,  however,  may  be  so  clearly  injurious  to 
the  premises  and  beyond  the  power  of  the  tenant  to 
commit  as  to  constitute  waste  as  matter  of  law.  and 
the  court  would  no  doubt  in  any  such  case  control  the 
verdict  of  the  jury  in   that  regard.-" 

In  several  states  the  view  has  been  adopted  that  a 
failure  on  the  part  of  a  life  tenant  to  pay  taxes,  as  he 
is  under  an  obligation  to  do,^**  with  a  resulting  sale, 
or  possibility  of  sale,  of  the  land  for  taxes,-^  constitutes 
waste  on  his  part.  The  expediency  of  extending  the 
term  to  a  mere  default  in  the  performance  of  a  pecu- 
niary obligation,  not  affecting  in  any  way  the  physical 
condition  of  the  land,  may  be  doubted. 

§  280.  Character  of  the  tenancy.  A  tenant  in  fee 
simple  may  make^  any  use  whatever  of  the  land,  pro- 
vided he  does  not  violate  the  rights,  either  naturally 
existing  or  imposed  by  grant  or  contract,  in  favor  of 
his  neighbors,^"  even  though  he  destroys  buildings,  im- 
provements, or  timber  on  the  land,  or  in  other  ways 
decreases  the  value  thereof.  In  case,  however,  the  fee 
simple  estate  is  liable  to  be  divested  by  the  taking 
effect  of  an  executory  limitation,  a  court  of  equity  will 

26.  Agate  v.  Lowenbein,  57   N.       in   Agate   v.   Lowenbein,   57  N.  Y. 
Y.  604;   Hasty  v.  Wheeler.  12  Me.       604 

4S4;  Webster  ^.  Webste",  3.3  N.  H.  28.  Avtr  §  33,  notes  66,  67. 
18,  66  Am.  Dec.  705;  Jackson  v.  29.  Magness  -.  Harris,  80  Ark, 
Tibbits,  3  Wen''.  (N.  Y.)  341;  583,  98  G.  W.  362;  Clark  v.  Mid- 
Young  V.  Spencer,  10  Barn.  &  Z.  dlesworth,  82  Ind.  240;  Stetson  v. 
145.  Rutherford  v.  Wilson,  95  Ark.  Day,  51  Me.  434;  Abernethy  v. 
246,  37  L.  K  .A.  (N.  S.)  763,  129  S  Orton,  42  Ore.  '2.1,  95  Am.  St. 
W.  534.  See  post,  note  §  283,  note  Rep.  774;  Woolston  v.  Pullen,  88 
67.  N.  J.  Eq.  35,  102  Atl.  461;  Phelau 

27.  See  McGregor  v.  Brown,  19  v.  Boylan,  25  Wis.  679. 

N.  Y.   (6  Seld.)   114,  as  explained  30.     See  Post,  Part  IV. 
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interpose,  on  the  application  of  the  owner  of  the  execu- 
tory interest,  to  restrain  unreasonable  destruction  or 
''waste"  of  tlie  inheritance  by  the  tenant  in  possession, 
this  being  known  as  "equitable  waste,"  because  thus 
recosrnized  in  equity  only.^*" 

A  tenant  in  fee  tail  has  the  same  right  to  use  the 
land,  even  to  its  injury,  as  has  a  tenant  in  fee  simple; 
and  in  so  far  as  he  has  tlie  power  to  destroy  executory 
interests  by  a  conveyance  in  fee  simple,  a  court  of 
equity  Avill  not,  in  favor  of  the  owner  of  an  executory 
interest,  restrain  destruction  by  the  tenant  in  tail.^' 
Tenant  in  special  tail  after  possibility  of  issue  extinct, 
though  he  is,  in  other  respects,  in  the  position  of  a 
tenant  for  life  merely,  may  commit  ordinary  waste,  but 
willful  acts  of  destruction  by  him  will  be  restrained,  as 
being  equitable  waste. ^^ 

A  tenant  for  life  or  years,  while  he  has  the  right 
to  utilize  the  premises  in  the  condition  in  which  he 
receives  them,  and  to  take  therefrom  the  ordinary 
profits  of  the  land,  cannot  ordinarily  do  any  acts  upon 
the  land  which  involve  a  diminution  in  their  value,  to 
the  detriment  of  the  reversioner  or  remainderman.  Such 
acts  of  injury  "to  the  inheritance,"  as  it  is  frequently 
expressed,  constitute  waste,  and  it  is  almost  exclusively 
in  connection  with  these  classes  of  tenancies  that  the 
law  of  waste  has  been  developed, 

A  tenant  at  will  who  commits  acts  injurious  to 
the  inheritance  is  regarded  as  thereby  terminating  the 

30a.     Turner    v.    WrighL,    2    De  the  limitation  over  is  to  take  ef- 

Gex,    F.    &.    J.    234;    Parabow    v.  feet  is  reasonably  certain  to  hap- 

Green,  108  N.  C.  339,  12  S.  E.  1003;  pen. 

Landers  v.  Landers,  151  Ky  20G,  31.  Attorney  General  v.  Duke 
151  S.  W.  386;  Contra,  Matthews  of  Marlborough,  3  Madd.  498. 
V.  Hudson,  81  Ga.  120.  12  Am.  St.  32.  Co.  Litt.  27b;  Bowles'  Ca*'^ 
Rep.  305,  7  S.  E  286  .  In  Gannon  11  Coke,  79b:  Attorney  General  v. 
V.  Peterson,  193  111.  372,  55  L.  li.  Duke  of  Marlborough,  3  Madd. 
A.  701,  62  N.  E.  210,  it  is  said  498;  Abraham  v.  Bubb,  2  Free- 
that  equity  will  not  intervene  maa  53,  2  Show.  69. 
unless  the  contingency  on  which 
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tenancy,  and  he  is  held  liable,  not  as  for  waste,  but 
as  for  trespass,  as  would  be  a  stranger  under  like 
circumstances.^-" 

§  281.  Alteration  in  character  of  land.  An  al- 
teration in  the  character  ol'  land  leased,  as  by  the  con- 
version of  meadow  into  arable  land,  or  of  arable  land  in- 
to wood,  or  e  conv^rso,  has  been  usually  stated  to  be 
waste,  the  reasons  oiven  boino-,  firstly,  that  the  course 
of  husl)andi-y  is  thei'eby  changed,  and  secondly,  that  the 
identity  of  the  ])ropei'ty  is  affected,  with  the  result  of 
renderino  the  proof  of  title  more  difficult.^'"'  The  first 
reason  for  the  rule  has  been  stated  to  be  inapplicable  in 
this  country,  where  the  custom  has  ordinarily  been  for 
farmers  to  change  the  mode  of  using-  land  ad  libitum,"* 
and  the  second  reason  is  likewise  inapplicable,  since 
land  is  almost  invariably,  at  the  present  day,  described 
by  metes  and  bounds  or  courses  and  distances,  or  by 
reference  to  a  ])lat  or  survey,  and  not  by  its  particular 
character."^^  And  it  was  held  in  one  case  that  the 
ploughing  of  certain  meadow  land  was  not  waste,  it 
being  shown  by  evidence  that  such  plowing  was  good 
husbandry,"*''  Still  an  entire  change  in  the  character 
of  the  premises  leased,  if  evidently  not  contemplated 
by  the  lessor  at  the  time  of  leasing,  as,  for  instance,  if 
land  which  has  previousl}^  been  used  for  pasture  pur- 
poses only  is  entirely  ploughed  up  and  planted  with 
crops,  might  well  be  regarded  by  the  courts  as  an  act 
oi^    waste,    without    reference    to    whether    it    actually 

32a.     Post  §  290,  note  70.  218. 

33.  Co.  Litt.  53  b;  Buc.  Abr.  35.  Pynchon  v.  Stearns,  52 
Waste,  C.  1;  City  of  London  v.  Mass.  (11  Mete.)  304,  45  Am.  Dtc. 
Greyme,  Cro.  Jac.  181;  Darcy  v.  207;  Clemence  v.  Steere,  1  R.  L 
Askwith,  Hob.  234;  Simmons  v.  272,  53  Am.  Dec.  621.  See  3  Dane's 
Norton.   7    Bing.    640;    Murphy   v.  Abr.  218, 

Daly,   13   Ir.  C.  L.  239.  36.     Hubble  v.  Cole,  85  Va.  H. 

34.  Pynchon  v.  Stearns,  52  Mass.  7  S.  E.  242.  And  see  Mize  v.  Bur- 
(11  Mete.)  304,  45  Am.  Dec.  207;  nett,  162  Mo.  App.  441,  145  S.  W. 
Clemence  v.  Steere,  1  R.  I.  272,  53  150. 

Am.  Dec.  621.    See  3  Dane's  Abr. 
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lessens  the  value  of  the  land.-''  The  coiiv<M\sioii  of 
meadow  and  i)asture  land  into  a  cemetery  has  boon  en- 
joined on  the  tlieory  tliat  it  would  const ituto  waste,-'** 
and  there  is  one  decision  to  (ho  effect  that  depositing 
large  Cjuantities  of  refnso  material  on  the  premises,  so 
as  to  raise  the  surface  thereof  sevo-al  fooi,  and  so  alter 
the  nature  of  the   land   d(>niise<l,   constitutes   waste.''" 

§  282.  Removal  of  earth  and  minerals.  A  par- 
ticular tenant,  such  as  a  (enant  for  life  or  years,  has, 
in  the  absence  of  a  stipulation  or  license  allowing  him 
so  to  do,""  no  i-ight  to  take  clay,  gravel,  soil,  and  the 
like,  uidess  such  material  was  one  of  the  recognized 
profits  of  the  land  before  the  commencement  of  his 
tenancy,'!  nor  can  he  open  new  quarries,  mines,  or  oil 
or  gas  wells,  unless  he  is  expressly  given  such  right. "- 
Quarries,  mines,  or  wells,  however,  which  were  opened 
before  the  commencement  of  the  tenancy  in  question, 
may  be  worked  by  the  tenant,  it  being  considered  that 
the  previous  owner,  by  such  opening,  made  the  minerals 


37.  In  Chapel  v.  Hull,  60  Mich. 
1H7.  26  N.  w.  874,  it  was  held  that 
the  plowing  up  of  all  the  meadow 
land  on  the  farm  leased  was  waste 
and  would  be  restrained.  The 
court  speaks  of  this  as  involving 
an  unhusbandlike  use  of  the  farm. 

38.  Hunt  V.  Browne,  Sausse  «S: 
S.  178,  where  the  tenant  held  un- 
der a  lease  for  lives,  renewable 
forever.  See  also  McCullough,  118 
Md.  287,  84  Atl.  469,  where  the 
opening  of  a  highway  was  en- 
joined. 

39.  West  Ham  Central  Charity 
lioard  V.  East  London  Water- 
works Co.    [1900]    1   Ch.   624. 

40.  Post,  §  285. 

41.  Co.  Litt.  53  b;  Whitham  v. 
Kershaw,  16  Q.  B.  Div.  613;  Doe 
d  .Wood  v.  Mooris,  2  Taunt.  52; 


United  States  v.  Bostwick,  94  U. 
S.  53,  24  L.  Ed.  65;  Smith  v.  City 
of  Rome,  19  Ga.  89,  63  Am.  Dec. 
298;  Potomac  Dredging  Co.  of 
Baltimore  City  v.  Smoot,  108  Md. 
54,  69  Atl.  507;  Reed's  Ex'rs  v. 
Reed,  16  N.  J.  Eq.  (ICE.  Green  ^. 
248;  Coates  v.  Cheever,  1  Cow.  (N. 
Y.)  160;  University  v.  Tucker,  31 
W.  Va.  621,  8  S.  E.  410.  Compare 
Gulf  C.  &  S.  F.  R.  Co.  V.  Sette- 
gast,  79  Tex.  256,  15  S.  W.  228.  The 
tenant  may,  however,  take  clay  or 
gravel  for  the  repair  of  the  house 
on  the  same  principle  on  which 
he  may  take  wood  for  that  pur- 
pose, under  the  law  of  estoveis. 
Co.  Litt.  53  b. 

42.  Co.  Litt.  53  b;  Astry  v.  Bal- 
lard, 2  Mod.  193;  Saunders'  Case, 
5  Coke,  12  a;  Stoughton  v.  Leigh, 
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a  part  of  the  regular  profits  of  the  laiid.''^  And  an 
open  mine,  it  is  held,  may  be  worked  even  to  ex- 
haustion.^^ The  mine  or  quarry  cannot  be  worked  by 
the  tenant  for  general  purposes,  as  for  sale,  if,  pre- 
vious to  his  tenancy,  it  was  worked  merely  for  some 
other  and  restricted  purpose,  as  for  the  repair  of 
particular  buildings.^ ^ 

If  the  work  in  a  mine  was  discontinued  before  the 
beginning  of  the  tenancy,  and  the  discontinuance  was 
such  as  apparently  to  show  an  intention  on  the  part 
of  the  previous  owner  to  devote  the  land  to  other  uses, 
the  tenant  cannot  work  it,  though  he  may  do  so  if  the 


1  Taunt.  410;  Ohio  Oil  Co.  v. 
Daughetee,  240  111.,  36  L.  R.  A.  (N. 
S.)  1099,  88  N.  E.  818;  Daniels  v. 
Charles,  172  Ky.  238,  189  S.  W. 
192;  Owings  v.  Emery,  6  Gill  (Md.) 
260;  Harlow  v.  Lake  Superior 
Iron  Co.,  36  Mich.  105;  Marshall 
V.  Mellon,  179  Pa.  371,  35  L.  R.  A. 
816,  57  Am.  St.  Rep.  60,  36  Atl. 
201;  Williamson  v.  Jones,  43  W. 
Va.  562,  27  S.  E.  411,  64  Am.  St. 
Rep.  891.  See  Ison  v.  Rex  Crude 
Oil  Co.,  147  Cal.  659,  82  Pac.  317. 
43.  Co.  Litt.  51h;  Astry  v.  Bal- 
lard, 2  Mod.  193;  Cherokee  Con- 
struction Co.  V.  Harris,  92  Ark. 
260,  122  S.  W.  485;  McCord  v. 
Oakland  Quicksilver  Min.  Co.,  64 
Cal.  134,  49  Am.  Rep.  686,  27  Pac. 
863;  Moore  v.  Rollin?  45  Me.  '^93; 
fJaines  v.  Green  Pond  Iron  Min. 
Co.,  33  N.  .1.  Eq.  603;  Lynn's  Ap- 
peal, 31  Pa.  44,  72  Am.  Dec.  721; 
Findlay  v.  Smith,  6  Munf.  (Va.) 
134,  8  Am.  Dec.  733.  But  aliter, 
it  has  been  decided,  when  the 
premises  were,  by  the  express 
terms  of  the  lease,  to  be  used  only 
for  agricultural  purposes.  Freer 
V.  Stotenbur,  2  Abb.  Dec.  (N.  Y.) 


189,  34  How.  Pr.  449. 

As  to  the  life  tenant's  rights  in 
regard  to  royalties  under  mining 
leases  made  by  the  previous  ow- 
ner, see  2  Barringer  &  Adams 
Mines  and  Mining,  3;  Campbell 
V.  Wardlaw,  L.  R.  8  App.  Cas. 
641;  Higgins  Oil  &  Fuel  Co.  v. 
Snow,  113  Fed.  433,  51  C.  C.  A. 
267;  Priddy  v.  Griffith,  150  111.. 
560,  37  N.  E.  999;  Hendrix  v.  Mc- 
Beth,  61  Ind.  473,  28  Am.  Rep.  680; 
Poole  V.  Union  Trust  Co.,  191 
Mich.  162,  Ann.  Cas.  1918  E.  622, 
157  N.  W.  430;  Re  Owsley's  Es- 
tate. 122  Minn.  190,  142  N.  W.  129, 
McFadden's  Estate,  224  Pa.  443,  73 
Atl.  927;  Keon  v.  Bartlett,  41  W. 
Va.  559,  31  L.  R.  A.  128,  56  Am. 
St.  Rep.  884,  23  S.  E.  664;  Swayne 
V.  Lone  Acre  Oil  Co.,  98  Tex.  597, 
S  Ann.  Cas.  1117,  86  S.  W.  740. 

44.  Sayers  v.  Hoskinson,  110 
Pa.  473,  1  Atl.  308;  Irwin  v.  Cov- 
ode,  24  Pa.  162,  62  Am.  Dec.  372; 
Koen  V.  Bartlett,  41  W.  Va.  559,  56 
Am.  St.  884,  23  S.  E.  664. 

45.  Elias  v.  Snowdon  Slate 
Quarries  Co.,  4  App.  Cas.  454.  But 
see  Neel  v.  Neel,  19  Pa.  323,  where 
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discontinnance  was  owing  to  lack  of  sale  for  the 
minerals,  to  want  of  capital,  or  to  a  like  reason/"  And 
the  right  to  work  a  mine  or  quarry  which  is  already 
opened  includes  the  right  to  sink  new  shafts  on 
the  same  vein,  or  break  new  ground  on  the  same  rock, 
but  not  to  Avork  new  veins.' "'^ 

Tt  has  been  decided  in  Canada,  and  presumably 
would  be  so  decided  in  any  jurisdiction,  that  in  the 
case  of  a  lease  of  land  which  is  evidently  for  agricul- 
tural purposes,  the  lessee  may  remove  stones  in  the 
land  for  the  purjiose  of  putting  it  into  condition  for 
agriculture.*^ 

§  283.  Destruction  of  trees  and  timber.  Trees  are, 
for  the  purpose  of  the  law  of  waste,  divided  in  P^ngland 
into  ** timber','  trees  and  trees  not  timber.  Some  trees, 
such  as  oak,  ash,  and  elm,  seem  to  be  invariably  re- 
garded as  timber,  but  other  trees  may  be,  and  fre- 
quently are,  timber  by  the  custom  of  the  particular 
neighborhood.  Trees  are  not,  however,  considered  tim- 
ber until  twenty  years  of  age,  and,  by  custom,  may 
require  even  a  greater  age  in  order  to  be  so  con- 
sidered.*® This  distinction  between  timber  trees  and 
trees  not  timber  has,  in  that  country,  important  re- 
sults. Timber  trees  are  considered  as  part  of  the  in- 
heritance, and  consequently  a  tenant  has  no  right  to 
cut  them  except  upon  land  where  it  has  been  the  cus- 

a  different  view  was  taken  as  to  Iron    Min.    Co..    33    N.    J.    Eq.    (6 

the  rights  of  a  life  tenant.  Stew.)    603;    Irwin   v.   Covode,    24 

46.  Gaines  v.  Green  Pond  Iron  Pa.  162,  62  Am.  Dec.  372;  Findlay 
Min.  Co.,  32  N.  J.  Eq.  (5  Stew.)  v.  Smith,  6  Munf.  (Va.)  134,  8 
86;  Bagot  v.  Bagot.  32  Beav.  509.  Am.  Dec.  733. 

See  Stoughton  v.  Leigh,  1  Taunt.  48.     Lewis    v.   Godson,    15    Oat. 

402.  252.  See  dictum  to  the  same  effect 

47.  Clavering  v.  Clavering,  2  in  Dearden  v.  Evans,  5  Mees.  & 
P.   Wms.   388;    Elir«,s   v.    Snowdon  W.    11. 

Slate    Quarries    Co.,    4    App.    Cas.  49.     Co.     Litt.     53     a;     Bewes. 

466;    BiUings  v.  Taylor,  27  Mass.  Waste,    98;    Honywood    v.    Hony- 

(10  Pick.)   460;   Moore  v.  Rollins,  wood.  L.  R.  18  Eq.  306;  Dashwood 

45  Me.  493;  Gaines  v.  Green  Pond  v.  Magniac    L1891]    3   Ch.   306. 
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toiii  to  fell  .seasonable  wood  at  intervals  as  part  of  the 
riegular  profits.^"  Trees  not  timber  the  tenant  for  life 
may  cut,  generally  speaking,  provided  such  cutting 
does  not  injure  the  inlieritancc.  The  tenant  may  ac- 
cordingly cut  underwood,  provided  he  does  not  destroy 
the  stubs  from  which  it  grows,  such  wood  being  for 
this  pur})ose  like  an  ordinary  cro})  on  the  land,*''*  and 
a  tenant  may  cut  "dotards,"  or  dead  trees/^-  Trees 
of  tlie  nature  of  timber  trees,  but  which  are  as  yet  too 
young  to  be  timber,  can  be  cut  only  for  the  purpose 
of  thinning  the  growth  for  the  benefit  of  other  trees.''" 
P'ruit  trees  cannot  be  cut,-*  nor  trees  other  than  timber, 
if  beneficial  to  the  inheritance,  such  as  M'illows  pro- 
tecting the  banks  of  streams,  and  ornamental  trees. ^^ 
,  In  this  countiy%  what  constitutes  waste  as  regards 
timbfM-  is  determined  generally  by  considerations  both 
of  the  puri)OSe  of  the  cutting  and  its  effect  upon  the 
value  of  the  inlieritance.  In  view  of  the  quantity  oi 
land  which  is  here  available  for  use  only  by  a  clearing 
away  the  timber  thereon,  it  is  usually  held  that  a  ten- 
ant is  not  guilty  of  waste  if  he  cuts  timber  to  a 
reasonable  extent  in  order  that  he  may  cultivate  the 
soil,^*'  and  the  fact  that  he  sells  the  timber  so  cut  is 
immaterial.''     But  cutting  is  waste  if  it  decreases  rather 

50.  Perrot  v.  Perrot.  3  Atk.  94;  56.  Dawson  v.  Coffman,  28  Ind. 
Ferrand  v.  Wilson,  4  Hare,  344;  220;  Cannon  v.  Barry,  59  Miss. 
Dashwood  v.  Magniac  [1891]  3  289;  Disher  v.  Disher,  45  Neb.  100, 
Ch.  30fi.  63  N.  W.  368;   Jackson  v.  Brown- 

51.  Co.  Litt.  53  a;  Bewes,  son,  7  Johns  (N.  Y.,  227,  5  Am. 
Waste,  58;  Phillips  v.  Smith,  14  Dec.  218;  Kidd  v.  Dennison,  S 
Mees.   &    W.    589.  Barb.    (N.   Y.)    9;    King  v.   Miller, 

52.  Co.  Litt.  53  a;  Herlaken-  99  N.  C.  583,  6  S.  E.  660;  Sayers 
den's  Case,  4  Coke,  62.  v.  Hoskinson,  110  Pa.  473,  1  Atl. 

53.  Honywood  v.  Honywood,  L.  .'',08;  Owen  v.  Hyde,  6  Yerg. 
R.  18  Eq.  306.  (Tenn.)     334,    27    Am.    Dec.    467; 

54.  Bewes,  Waste,  95;  Co.  Litt.  Wilkinson  v.  Wilkinson,  59  Wis. 
53   a.  557,  18  N.  W.  513;  Drake  v.  Wigle, 

55.  Co.  Litt.  53  a;  Honjwood  v.  24  U.  C.  C.  P.  405. 
Honywood,  L.  R.  18  Eq.  309;  Phil-  57.     Proffitt    v.    Henderson,    29 
lips  V.  Smith,  14  Mees.  &  W.  589.  Mo.    325;    Cannon    v.    Barry,    59 
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than  eiihanoos  the  valno  of  llie  land,"'''  or  if  flio  real 
purpose  of  tlio  cutting-  is  tlio  sale  of  tlio  tiinboi-,"'^^  or 
some  other  purpose  uot  couducive  to  tlie  IxMicfit  of  tlie 
land.^*'  The  question  is,  it  is  said,  to  be  determined  witli 
reference  to  what  one  would  do,  in  the  exercise  of  good 
husbandry,  if  he  were  the  owner  of  the  fee,*''  and  also 
with  regard  to  the  custom  of  the  neiglil)orhood.''-  The 
fact  that  but  a  small  pro|)orlion  of  the  property  is  wood- 
land is  a  strong  consichM-ntioii  against  the  tenanl's 
right  to  remove   tim))er.*"''     The   cutting  or  destruction 


Miss.  289;  Davis  v.  Gilliam,  N.  C. 
(5  Ired  Eq.)  308;  King  v.  Miller, 
99  N.  C.  583,  6  S.  E.  660;  Keller 
V.  Eastman,  11  Vt.  293;  Wilkinson 
V.  Wilkinson,  59  Wis.  557,  18  N. 
W.  513. 

58.  Rutherford  v.  Wilson,  95 
Ark.  246,  37  L.  R.  A.  (N.  S.)  703, 
129  S.  W.  534;  Warren  County  v. 
Cans  80  Miss.  76,  31  So.  539; 
Proffit  V.  Henderson,  29  Mo.  325; 
Disher  v.  Disher,  45  Neb.  100,  63 
N.  W.  368;  Jackson  v.  Brownson, 
7  Johns.  (N.  Y.)  227,  5  Am.  Deo. 
258;  Mooers  v.  Wait,  3  Wend.  (N. 
Y.)  104;  Davis  v.  Gilliam,  40  N. 
C.  (5  Ired.  Eq.)  308;  Johnson's 
Adm'r  v.  Johnson,  2  Hill  Eq.  (S. 
C.)  277,  29  Am.  Dec.  72. 

Although  a  life  tenant  had  no 
right  »o  cut  timber,  he  was  re- 
garded as  entitled  to  a  life  in- 
terest in  a  fund  consisting  of 
damages  for  destruction  of  timber 
and  the  proceeds  of  sale.  Kenis- 
ton  V.  Gorrell,  74  N.  H.  53,  64  Atl. 
1101.    See  post,   §   291. 

59.  McLeod  v.  Dial,  63  Ark. 
10,  37  S.  W.  306;  McCarroU  v. 
Falls,  129  Ark.  245,  195  S.  W.  387; 
Smith  V.   Smith,   105   Ga.    106,   31 


S.  E.  135;  Modlin  v.  Kennedy,  5:'. 
Ir.d.  267;  Noyes  v.  Stone,  163  Mass. 
490,  40  N.  E.  856;  Moss  Point 
Lumber  Co.  v.  Board  of  Super- 
visors of  Harrison  County,  89 
Miss.  448,  42  So.  290;  Davis  v. 
Clark,  40  Mo.  App.  515;  .Johnson 
v.  Johnson,  18  N.  H.  594;  More- 
houe  v.  Cotheal,  22  N.  J.  L.  521; 
Goldsboro  Lumber  Co.  v.  Hines 
Bros.  Lumber  Co.  153  N.  C.  49. 
68  S.  E.  929;  Thomas  v.  Thomas, 
166   N.  C.  627,  82  S.  E.  1032. 

60.  Armstrong  v.  Wilson,  60 
in  2''1;  Cook  V.  Cook,  11  Gray 
(Mass.)  123. 

61.  Drown  v.  Smith,  52  Me. 
141;  Cannon  v.  Barry,  59  Miss. 
289.  Chase  v.  Hazelton,  7  N.  H. 
171;  Norris  v.  Laws,  150  N.  C. 
r.99,  64  N.  E.  499;  Keeler  v.  East- 
man, 11  Vt.  293;  Wilkinson  v. 
Wilkinson,  59  Wis.  557,  18  N.  W. 
513. 

62.  Proffit  v.  Henderson.  29 
Mo.  329;  Morehouse  v.  Cotheal. 
22  N.  J.  Law  (2  Zab.)  521;  Mc- 
Cullough  v.  Irvine's  Ex'rs,  13  Pa.- 
438;  Drown  v.  Smith,  52  Me.  141; 
Findlay  v.  Smith,  6  Munf.  (Va.) 
l^-.4.  S  Am.  Dec.  733. 

63.  Powell  v.  Cheshire,  70  Ga. 
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of  fruit  trees  is  waste,^*  but  not  of  dead  trees.*''^  In 
some  of  the  New  England  states,  however,  it  seems 
questionable  whether  the  cutting  of  wood,  otherwise 
than  for  estovers,  by  a  tenant  in  possession,  is  in  any 
case  allowable.^^  The  question  whether  the  cutting  of 
timber  by  a  tenant  is  reasonable,  and  in  accordance  with 
the  custom  of  the  country,  has  been  legarded  as  one 
for  the  jury/''^ 

The  terms  of  the  lease  may  authorize  such  a  cut- 
ting of  timber  as  would  otherwise  be  waste,^*  and  the 
nature  of  the  property  may  be  such  as  to  give  rise  to 
an  implication  of  a  license  to  that  effect.  Accordingly 
it  has  been  decided  that  where  a  smelting  furnace  was 
leased  together  with  adjoining  land,  there  was  an  im- 
plication of  a  right  in  the  lessee  to  use  wood  for  the 


357,  48  Am.  Rep.  572;  Buncombe 
V.  Felt,  81  Mich.  332,  45  N.  W. 
1004;  Hastings  v.  Crunckleton,  3 
Yeates  (Pa.)  261;  McLeod  v.  Dial, 
63  Ark.  10,  37  S.  W.  306. 

64.  Bellows  v.  McGinnis,  17 
Ind.  64;  Duncomhe  v.  Felt,  81 
Mich.  332,  45  N.  W.  1004;  Silva  v. 
Garcia,  65  Cal.  591;  Co.  Litt.  53 
a;  Bewes,  Waste,  95.  Allowing 
cattle  to  injure  fruit  trees  is 
waste.  Warder  v.  Henry,  117  Mo. 
530,  23  S.  W.  776.  Welland  v. 
Strickland,  161  Mich.  235,  126  N. 
W.  471. 

65.  Savers  v.  Hoskinson,  110 
473,  1  Atl.  308;  Keeler  v.  East- 
man, 11  Vt.  293;  King  v.  Miller, 
99  N.  C.  583,  6  S.  E.  660. 

66.  See  Ford  v.  Erskine,  50  Me. 
227;  White  v.  Cutler,  17  Pick. 
(Mass.)  248,  28  Am.  Dec  296; 
Clark  V.  Holden,  7  Gr^y,  (Mass.) 
8,  66  Am.  Dec.  450;  Chase  v. 
Hazelton,  7  N.  H.  171;  Clemence 
v.Steere,  1  R.  I.  272,  53  Am.  Dec. 
621. 


In  Kentucky  ii  has  been  said 
that  it  can  be  cut  ocly  for  do- 
mestic purposes,  McCoy  v.  Fer- 
guson, 164  Ky.  136,  175  S.  W.  23; 
and  not  for  commercial  pur- 
poses. Kentucky  River  Consol. 
Coal  Co.  V.  Frazier,  161  Ky.  374, 
170  S.  W.  986;  Step'p  v.  Lowe, 
167  Ky.  631.  181  S.  W.  352.  And 
in  North  Carolina  cutting  has 
been  said  to  be  justified  only  for 
repairs.  Thomas  v.  Thomas,  166 
N.  C.  627,  82  S.  E.  1032.  But  see 
Norris  v.  Laws,  150  N.  C.  599,  64 
S.  E.  499. 

67.  Rutherford  v.  Wilson,  95 
Ark.  246,  37  L.  R.  A.  (N.  S.)  763, 
129  S.  W.  534;  Drown  v.  Smith, 
52  Me.  141;  Jackson  v.  Brownson, 
7  Johns.  (N.  Y.)  233,  5  Am.  Dec. 
258;  King  v.  Miller,  99  N.  C.  583, 
6  S.  R.  660;  McCullough  v.  Ir- 
vine's Ex'rs,  13  Pa.  438.    See  ante 

§  279,  note  26. 

68.  See  McDaniel  v.  Callan,  75 
Ala.  327. 
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filTiiaoo.''"  And  a  tciianf  foi-  lif(>  has,  on  a  like  priiici- 
i.vle,  been  allowed  to  use  wood  on  llic  pi'dnises  in  con- 
nection   with    salt    wells   also   located    tlicrcon.'" 

Estovers.     A  tenant  for  lii'e  or  years,  or  from 


year  to  year,  lint  not  a  tenant  at  will,  is  entitled  to 
cut  and  appi'oju'iate  a  reasonable  (|uantity  of  timber 
for  the  ]nir])ose  of  repairino-  building's,  fences,  gates, 
and  the  like,  which  wei-e  upon  the  ])i-emises  at  the 
time  of  the  demise,  and  also  for  repairing  implements 
of  husbandry,  and  he  may,  moreover,  take  suflficient 
wood  to  bui-n  in  the  house,  or,  it  seems,  in  houses  occu- 
rpied  by  his  servants.  The  timl)er  which  he  is  thus 
entitled  to  take  is  known  as  "estovers"  or  " botes. ""^ 
He  is,  however,  guilty  of  waste  if  he  cuts  down  gi-ow- 
ing  wood  when  there  is  sufficient  dead  timber  foi-  the 
purpose,  or  if  he  takes  superior  rather  than  inferior 
trees,  and  likewise  if  he  takes  more  than  a  reasonable 
amount,  or  if  he  sells  the  timber  so  cut."-  He  has  no  right 
to  take  timber  for  repairs  which  have  been  I'endered 
necessary  by  his  own  fault. ''^  He  can,  it  appears,  in- 
stead of  using  the  timber  from  the  premises  for  the 
purpose  of  repairs,  exchange  that  timber  for  other 
timber  to  be  used  for  the  repairs,  if,  it  seems,  this  is  a 
clear  saving  to  the  reversioner  or  remainderma]!,   and 

69.  nen.  v.  Kinney,  5  N.  J.  Law  v.  Roberts,  22  W^is.  161.  The  ca.ses 
(2  Southard)  552.  So  where  a  on  the  subject  are  collected  in  a 
mine   was    leased    with   the    right       note  -n  68  L.  R.  A.  641. 

to   smelt  ore   therefrom.     Wilson  72.      Co.  Litt.   53b;    Simmons  v. 

V.  smith,  13  Tenn.   (5  Yerg.)   381.  Norton,  7  Ring.  640;  Doe  d.  Foley 

70.  Findlay  v.  Smith,  6  Munf.  v.  Wilson,  11  East,  56;  Johnson  v. 
(Va.)  134,  8  Am.  Dec.  773.  Johnson,  18  X.  H.  594;    Padelford 

71.  Co.  Litt.  41b,  53b:  Harris  v.  Padelford,  24  Mass.  (7  Pick.) 
V.  Goslin,  3  Mar.  (Del.)  340;  Wal-  152;  Phillips  v.  Allen,  89  Mass. 
ters  V.  iriuLchin's  Adm'r,  29  Ind.  (7  Allen)  115.  See  Anderson  v. 
1.36;  Calvert  v.  Rice,  91  Ky.  533,16  Cowan,  125  Iowa,  259,  68  L  R.  A. 
S.  W.  351;  Hubbard  v.  Shaw,  12  641,  106  Am.  St.  Rep.  303,  101 
Allen    (Mass.)    120;  Smith  v.  Jew-  N.   W.  92. 

ett,  40  N.  H.  5:'.0;  (lardiner  v.  Der-  73.     Cu.  Litt.  53  b. 

ring,  1  Paige  (N.  Y.)  573;  Wright 
R.  P.— 61. 
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not  otherwiseJ^  The  question  whether  trees  have 
been  cut  down  in  good  faith  for  the  purpose  of  re- 
pairs has  been  regarded  as  one  for  the  jury.'^^ 

§  284.  Waste  as  regards  buildings.  The  particular 
tenant  is  ordinarily  guilty  of  waste  if  he  removes 
buildings  or  other  structures,  or  parts  thereof,  which 
were  annexed  to  the  land  at  the  time  of  the  inception 
of  his  estate.' «  It  is  said  l)y  Coke  that  *'if  glass 
windows  (though  glazed  by  the  tenant  himself,)  be 
broken  down  or  carried  away,  it  is  waste,  for  the  glass 
is  part  of  his  house.  And  so  it  is  of  wainscot,  benches, 
doors,  windows,  furnaces  and  the  like,  annexed  or  fixed 
to  the  house,  either  by  him  in  the  reversion  or  the  ten- 
ant."''^ This  statement  must,  however,  be  accepted 
subject  to  the  rights  of  the  tenant,  under  the  modern 
law  of  fixtures,  to   remove  articles   annexed   by  him.'^'^ 

Generally  speaking,  it  seems,  a  tenant  holding  un- 
der a  lease  has  no  right  to  destroy  a  building  on  the 
premises  even  for  the  sake  of  erecting  a  more  valuable 
one  in  its  stead,  nor  to  make  considerable  alterations 
in  a  building  without  the  landlord's  consent,  even 
though  tliese  increase  its  value.  It  is  stated  by  an 
old  authority  that  the  substitution   of   a  larger   for  a 

74.  Loomis  v.  Wilbur,  5  Mason,  (Ky.)  586;  Abel  v.  Weresten,  143 
13;  Fed.  Cas.  No.  8,498;  Miller  v.  Ky.  513,  136  S.  W.  867;  Chalmers 
Shields,  55  Ind.  71.  See  King  v.  v.  Smith,  152  Mass.  561,  11  L.  R.  A. 
Miller,  99  N.  C.  583,  6  S.  E.  660;  769,  26  N.  E.  95;  Anstays  v.  An- 
Thomas  v.  Thomas,  166  N.  C.  627,  derson,  194  Mich.  681,  160  N.  W. 
82  S.  E.  1032.  475;  Champ  Spring  Co.  v.  B.  Roth 

75.  Doe  d.  Foley  v.  Wilson,  11  Tool  Co ,  103  Mo.  App.  344,  12 
East.  56;  Agate  v.  Lowenbein,  57  L.  R.  A.  187,  77  S.  W.  344;  Erbes 
N.  Y.  604.  V.    Smith,    35    Mont.    139,    88    Pac. 

76.  Co.  Litt.  53a;  United  States  5C8;  Davenport  v.  Magoon,  13  Ore. 
V.  Bostwick,  94  U.  S.  53,  24  L.  Ed.  3.  57  Am.  Rep.  1,  4  Pac.  299; 
G5;  Bass  v.  Metropolitan  West  McCullough  v.  Irvine's  Ex'rs,  13 
Side  El.  R.  Co.,  53  U.  S.  App.  542,  Pa.  438;  Dooly  v.  Striagham.  4 
27  C.  C.  A.  147,  82  Fed.  857;   Pal-  Utah  107,  7  Pac.  405. 

mer  v.  Young,  108  111.  App.  252;  77.     Co.  Litt.  53  a. 

Cornish    v.    Struttou,    8    B.    Moa.  78.     -inte,  §  272. 
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smaller  house  is  waste  because  it  iuci'easps  the  ehar^e 
for  repairs,'"  and  such  a  reason  niiiiiit  have  \\eight 
at  the  present  day.  Aiiothei'  reason,  upon  wliieli  the 
older  authorities  lay  nnicli  stress,  for  re^ardinj;'  a  sub- 
stantial alteration  in  the  cliaractcr  of  a  huihlin^-,  even 
thouji'h  beneficial,  as  constituting'  waste,  is  that  thereby 
the  means  of  identifying  the  j)reniises  are  iliniinislied 
and  the  evidence  of  title  is  consequently  affected.*'^  This 
latter  reason,  however,  is  of  littl(\  if  any  weiuht,  at  the 
present  day,  when  property  is  desci'ibed  by  motes  and 
bounds,  or  courses  and  distances,  or  with  reference  to 
a  plat  or  snrvey.^*  But  there  is,  it  seems,  a  more  funda- 
mental consideration  which  has  moved  the  courts  to  re- 
g'ard  as  waste  any  considerable  alteration  by  the  tenant 
in  the  premises  leased,  and  that  is,  that  by  a  lease  the 
lessee  is  given  merely  the  I'ight  to  use  the  })uildin,a:,  and 
that  the  landh)rd  has  a  right  to  receive  back,  at  the  end 
of  the  term,  the  very  thing-  wdiich  he  has  leased,''-  So  it 
is  said  in  early  cases  that  the  conversion  of  a  brew  house 
into  a  dwelling  house,  producing  a  greater  net  rental,  is 
waste,  "because  of  the  alteration  of  the  nature  of  the 
thing, '"^^  and  that  it  is  Avaste  if  the  lessee  tears  down  a 
wall  between  a  parlor  and  a  chamber  "because  it  cannot 
be  intended  for  the  benefit  of  the  lessor,  and  it  is  not 
in  the  power  of  the  lessee  to  transpose  the  house.  "^* 
In  accordance  with  this  doctrine,  it  has  been  decided  in 
this  country  that  the  demolition  of  a  building  will  be 
restrained  although  for  the   purpose   of  substituting  a 

79.  2  Rolle,  Abr.,  Waste,  p.  W.  738;  Doherty  v.  Allmaii.  3  App. 
815,  pi.  18.  Cas.  709. 

80.  See  Cole  v.  Green,  1  Lev.  82.  See  Malms  v.  Pabst  Brew. 
308;  City  of  London  v.  Greyme,  Co..  104  Wis.  7,  46  L.  R.  A.  478, 
Cro.  Jac.  181;  Young  v.  Spencer,  79  N.  W.  738,  per  Winslow,  J.; 
10  Barn.  &  C.  145;  Brooke  v.  Kav-  Hamburger  &  Dreyling  v.  Sette- 
anagh,  L.  R.  23  Ir.  97.  gast,    62   Tex.   Civ.   App.    446,   13] 

81.  See  Pyndion  v.  Stearns.  52  S.  W.  639. 

Mass.  (11  Mete.)  304,  45  Am.  Dec.  83.     Cole  v.  Green,  1  Lev.  308. 

207;    Mel    s    v.    Pabst    Brew.    Co..  84.     2  Rolle,  Abr.,  815,  pi.  19. 

104  Wis.  7,  46  L.  R.  A.  478,  79  N. 
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better  oiie,^"*  and  a  like  i-iiling-  has  been  made  in  Eng- 
land.^" Likewise  it  has  l)een  decided  in  this  country 
that  waste  may  consist  in  the  removal  of  partitions,*;^ 
In  the  o))ening  of  a  doorway  in  an  outer  wall,^^  .01* 'the 
erection  of  a  chimney,^"  Avithont  reference  to  the  ques- 
tion wliether  such  alterations  actually  decrease  the 
value   of   the    premises.  ;    >i' 

The  obligation  of  a  tenant  to  refrain  from  the;  Sub- 
stantial alteration  of  a  building  njay  be  modified,  it 
seems,  by  the  fact  that  his  lease  has  a  great  length  of 
time  to  run,  so  tliat  he  may  be  regarded  to  a  con- 
siderable extent  as  the  absolute  owner,  while  the  value 
of  the  reversion  is  comparatively  slight.'"'  And  occa- 
sionally, pei'haps,  the  necessity  of  some  alterations  in 
order  to  make  the  premises  reasonably  fit  for  tfce 
business   for  which   they   were   leased   may  justify,. tm 

;.,f  j..j,,f[>.,,.i  ..,|t  if^Wt 


85.  Davenport  v.  Magoon,  13 
Or.  3,  4  Pac.  299,  57  Am.  Rep.  1. 
In  Dooly  v.  Stringham,  4  Utah, 
107,  7  Pac.  405,  a  widow  having  a 
life  estate  was  enjoined  from 
tearing  down  a  building,  though 
she  intended  to  build  a  better 
one. 

86.  Smyth  v.  Carter,  18  Beav. 
78.  And  see  Brooke  v.  Kavanagh, 
L.  R.  23  Ir.  97;  West  Ham  Cen- 
tral Charity  Board  v.  East  London 
Waterwork  Co.  [1900]  1  Ch.  624. 
But  compare  the  remarks  on 
Smyth  V.  Carter,  18  Beav.  78,  su- 
j)ra,  in  Doherty  v.  Allman,  3  App. 

Cas.  709. 

87.  Agate  v.  Lowenbein,  57  N. 
Y.  605. 

88.  Klie  V.  Von  Broock,  56  N. 
J.  Eq.  18,  37  Atl.  469;  Hamburger 
&  Dreylng  v.  Settegast,  62  Tex. 
Civ.  App.  446,  131  S.  W.  639.  And 
so  when  windows  were  changed 
into    doors    connected    with    pas- 


sage ways  to  other  buildings. 
Peer  v.  Wadsworth,  67  N.  J.  Eq. 
191,  58  Atl.  379. 

89.  Brock  v.  Dole,  66  Wis.  142, 
28  N.  W.  334. 

90.  See  Doherty  v  .Allman,  3 
App.  Cas.  709,  where  the  House  of 
Lords  refused  an  injunction  to 
restrain  a  tenant  under  a  lease  for 
999  years  from  converting  store 
buildings  to  dwelling  houses,  the 
neighborhood  having  changed  so 
as  to  do  away  with  any  demand 
for  store  buildings.  In  Crowe  v. 
Wilson,  65  Md.  479,  57  Am.  Rap. 
343,  5  Atl.  427,  it  was  decided  that 
a  tenant  under  a  lease  of  land  re- 
newable forever  could  make  any 
alterations  in  the  buildings  pro- 
vided the  security  for  rent  was 
not  impaired.  And  see  Klie  v. 
Van  Broock,  56  N.  J.  Eq.  18,  29, 
37  Atl.  469,  for  dicta  to  the  same 
effect. 
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making  of  them.'"  Tlio  roiiioval  of  a  valueless  build- 
ing by  a  life  tenant,  not  holding  under  a  lease,  has  been 
decided  not  to  be  an  act  of  waste,  where  the  removal  was 
necessary,  owing  to  changing  conditions,  for  the  profit- 
able'"tise  of  the  property,"^  but  it  appears  from  the 
same  case  that  a  diiTerent  view  would  be  taken  in  the 
case  of  a  tenant  holding  under  a  lease,  at  least  if  it 
had  but  a  few  years  to  run. 

Erection  of  building  or  other  structure.     The 


construction  of  a  building  on  the  leased  land,  in  a  place 
where  there  was  none  before,  is  not  waste,  it  seems,  un- 
less this  results  in  an  injury  to  the  reversion,"-'  or  un- 
less, apparently,  it  involves  an  alteration  of  the  char- 
acter of  the  land,  as  when  the  tenant  of  agricultural 
land  covers  it  with  buildings  so  as  to  render  it  useless 
for  agricultural  purposes."*  It  has  been  asserted  that 
a  tenant  under  a  lease  may  erect  fences  on  the  land  as 
he  may  please."" 

Improper     user    of     building.      A    tenant  is, 


apart  from  expi-ess  stipulations,  not  liable  for  injury 
to  buildings  resulting  from  a  reasonable  use  of  them  for 
the  purpose  for  which  they  were  intended.     ''No  user 

91.  See  Doherty  v.  Allman.  3  262.  See  Viner's  Abr.,  Waste,  p 
App.  Cas.  709,  and  Melms  v.  Pabst.  439,  pi.  22. 

Brew.  Co.,  104  Wis.  7,  46  L.  R.  A.  94.     In    Brooke   v.   Mernagh,   I,. 

4?8,    79    N.   W.   738;    Klie   v.    Van  R.  23  Jr.  86,  and  Brooke  v.  Kav- 

Br'oock,   56   N.   J.   Eq.   29,   37   Atl.  anagh.  L.  R.  23  Ir.  97,  where  the 

469.  tena.it    had    erected    dwellings    on 

92.  Melms  v.  Pabst  Brew.  Co.,  the  leased  premises,  an  agricul- 
104  Wis.  7,  46  L.  R.  A.  478,  79  N.  tural  holding,  in  order  to  aid  the 
W.  738;  And  see  Sherrill  v.  Con-  "plan  of  campaign"  which  was. 
nor,  107  N.  C.  630,  12  S.  E.  588.  in  the  eyes  of  the  law,  an  illegal 

93.  Winship  v.  Pitts,  3  Paige  conspiracy,  an  injunction  issued 
(N.  Y.)  259,  24  Am.  Dec.  218;  Pyn-  to  restrain  any  futher  erections 
ehon  V.  Stearns,  52  Mass.  (11  and  to  compel  the  removal  of  the 
Mete.)  304,  45  Am.  Dec.  207;  Hub-  dwellings  already  erected. 

ble  V.  Cole,  85  Va.  87,  7  S.  E.  242;  95.     Donason  v.  Walker,  87  111. 

Jones   T.   Chappell,   L.   R.    20    Eq.  231. 
539-  M-5UX  V.  Cobley  [1892]   2  Ch. 
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of  a  tenement"  it  has  been  said,  "which  is  reasonable 
and  proper,  having  regard  to  the  class  to  which  it  be- 
longs, is  waste. '"''^  Accordingly  the  particular  tenant 
is  not  lial)le  for  the  breaking  down  of  a  building  owing 
to  its  insufficiency  to  support  a  reasonable  weight  of 
goods  placed  in  it  by  him,  he  liaving  no  reason  to  sus- 
pect its  weakness.^^  But  he  is  liable  for  injuries  caused 
by  placing  an  unreasonable  and  extraordinary  weight 
in  the  building,^'*  as  he  is  for  injuries  caused  by  other 
improper  use  thereof,^^  or  by  any  sort  of  negligence  on 
the  part  of  himself  or  his  servants.^  The  burden  is 
on  a  landlord  of  showing  that  any  injury  to  the  premisea 
was  by  his  tenant's  fault,  and  unless  this  is  shown  the 
tenant  is  free  from  liability ,2  except,  by  the  authorities 
generally,  when  the  injury  is  caused  by  a  direct  act  of 
commission  on  the  part  of  a  stranger.^' 

The   use   of  the   premises   ^s   a  hospital   for   infec- 
tious diseases  has  been  regarded  as  possibly  involving 


96.  Saner  v.  Bilton,  7  Ch.  Dlv. 
815.  And  to  the  same  effect,  see 
Haas  V.  Brown,  21  Misc.  (N.  Y.) 
434,  47  N.  Y.  Supp.  606. 

97.  Saner  v.  Bilton.  7  Ch.  Div. 
815;  Machen  v.  Hooper,  73  Md. 
342,  21  Atl.  67;  Sheer  v  Fisher, 
27  111.  App.  464.  See  Jennings 
V.  Bond,  14  Ind.  App.  282,  42  N. 
E.  957. 

98.  Manchester  Bonded  Ware- 
house V.  Carr,  5  C.  P  Div.  507; 
Brooks  V.  Clifton,  22  Ark.  54; 
Chalmers  v.  Smith,  152  Mass.  561, 
11  L.  R.  A.  ^69,  26  N.  E.  95; 
Southern  Oil  Works  v.  Bickford, 
14  Le^.  (Tenn.)  651;  Moses  v. 
Old  Dominion  Ircn  &  Nail  Works 
Co.,  75  Va.  95. 

99.  Powell  V.  Dayton,  S.  &  G. 
R.  Co.,  16  Ore.  33,  8  Am.  St.  Rep. 
251,  16  Pac.  863;  Anderson  v.  Mil- 
ler, 96  Tenn.  35,  31  L  R.  A.  604, 
54    Am.    St.    Rep.    812,    33    S.    W. 


615. 

1.  Mason  v.  Stiles,  21  IMo.  374, 
64  Am.  Dec.  242  (expksion  caus- 
ed by  negligence  of  servant) ; 
Duer  V.  Allen,  96  Iowa,  36,  64  N. 
W.  682  (fire);  Zigler  v.  McClellan, 
15  Ore.  49a,  16  Pac.  179  (fire); 
Wilcox  V.  Gate,  65  Vt.  478,  26  Atl. 
1105    (explosion). 

2.  John  Morris  Co.  v.  South- 
worth,  154  111.  118,  39  N.  E.  1099; 
Finch  V.  Shackleford,  12  Ky.  Law 
Rep.  322;  Lynn's  Appeal,  31  Pa. 
44,  72  Am.  Dec.  721.  See,  also, 
cases  cited  Post  §  288.  But  in 
Manchester  Bonded  Warehouse 
Co.  V.  Carr,  5  C.  P.  Div.  507,  it 
is  decided  that  if  the  building 
is  destroyed  as  a  result  of  the 
acts  of  the  lessee  or  his  under- 
tenants, he  must,  to  exonerate 
himself,  show  that  he  was  not 
at  fault. 

3.  i'ost   §   287. 
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the  commission  of  waste  thereon.'"'  This  is  presumably 
based  on  the  theory  tliat  the  inti-odnction  of  the  germs 
of  disease  involves  a  ])hysieal  alteration  of  the  premises. 
It  is  somewhat  difficult  to  regard  such  a  use  as  consti- 
tuting waste  merely  by  reason  of  the  odium  which  at- 
taches thereby  to  the  premises,  w-ith  the  consequent 
possi})le  decrease  in  rental  value. 

§  285.  Express  restrictions  on  liability.  In  England 
the  lease  or  other  instrument  creating  an  estate  for 
life  or  years  quite  frequently  provides  that  tlie  tenant 
shall  be  "without  impeachment  of  waste,"  or  uses 
equivalent  language,  and  the  effect  of  such  a  provision 
is  that  the  tenant  can,  at  law,  commit  waste  to  the 
same  extent  as  a  tenant  in  fee  simple,  as  by  cutting 
timber  or  digging  minerals  for  the  purpose  of  sale,* 
though  he  will  in  equity  be  restrained  from  unreason- 
able destruction  of  the  property,  to  the  injury  of  those 
entitled  to  the  inheritance.^  Such  a  general  provision 
as  to  waste  is  probably  but  rarely  to  be  found  in  this 
country,  but  occasionally  an  instrument  of  lease  con- 
tains provisions  allowing  specific  acts  which,  in  the 
absence  of  such  provision,  would  constitute  waste,  such 
as,  for  instance,  the  making  of  alterations  in  Imildings 
on  the  premises. 

The  statute  of  Marlbridge,*'  provided  that  ''fermors" 
(leaseholders)  should  not  do  waste  "without  special 
license  had  by  writing  of  covenant  making  mention 
that  they  may  do  it,"  and  it  is  said  by  Coke'  that  such 
special  license  "ought  to  be  by  deed,  for  all  waste 
tends  to  the  disinheritance  of  the  lessor,  and  therefore 
no  man  can  claim  to  be  dispunishable  of  waste  with- 
out deed,"  and  it  has  been  asserted  in  this  count i-y  that 

3a.     Delano  v.  Smitb,  206  Mass.  v.    Shacklefurd,    150   Ky.    579,    150 

365,   30   L.    R.   A.    (N.   S.)    474,    92  S.   W.  670. 

N.  E.  500.     See  Hersey  v.  Chapin,  5.      I'onf    §    289. 

162  Mass.  176,  38  N.  E.  442;   and  6.     52  Hen.  3,  c.  23   §   2    (A.  D. 

1  Tiffany,  Landld.  &  Ten.  p.  798.  12G7). 

4.     Bewes,  Waste,  145;   Bowles'  7.     2  Co.  Inst.  146. 
Case,    11   Coke,   79.     See    Cundiff 
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an  oral  permission  to  commit  particular  acts  of  waste 
is  invalid  on  the  ground  that  this  would  involve  the 
transfer  of  an  interest  in  land  without  writing,  in 
violation  of  the  statute  of  frauds.^  In  spite  of  these 
statements,  however,  it  appears  somewhat  questionable 
whether,  at  the  present  day,  apart  from  a  statute  ex- 
pressly so  providing,  an  oral  permission  by  the  land- 
lord to  the  tenant  to  do  acts  which  would  otherwise 
constitute  waste  is  insufficient  to  protect  the  tenant  in 
doing  such  acts.  An  oral  license  to  cut  trees,  for  in- 
stance,^ or  to  take  minerals  from  the  land^*^  is  ordi- 
narily regarded  as  perfectly  valid  until  revoked,  aud 
it  is  not  perceived  why  a  rule  should  be  applied  as  be- 
tween landlord  and  tenant,  or  remainderman  and  life 
tenant,  different  from  that  applied  between  strangers. 
In  a  few  jurisdictions  there  are  statutory  provisions 
requiring  a  license  to  commit  acts  which  would  other- 
wise constitute  waste  to  be  in  writing. 

§  286.  Permissive  waste.  "Permissive  waste  is 
waste  by  reason  .of  omission  or  not  doing,  as  for  want 
of  reparation,  *  *  *  for  he  that  suffereth  a  house  to 
decay  which  he  ought  to  repair,  doth  the  waste,  "^"^ 
and  it  is  said  that  "waste  may  be  done  in  houses  by 
suffering  the  same  to  be  uncovered,  whereby  the  spars 
or  rafters  or  other  timbers  of  the  house  are  rotten,  but 
if  the  house  be  uncovered  when  the  tenant  cometh  in, 
it  is  no  waste  in  the  tenant  to  suffer  the  same  to  fall 
down."*^ 

8.  McGregor  v.  Brown.  10  N.  White  v.  King,  87  Mich.  107,  49 
Y.  114,  per  Edwards,  J.  This  view  N.  W.  518;  Bruley  v.  Garvin,  105 
appears  to  be  regarded  with  ap-  Wis.  G25,  48  L.  R.  A.  839,  81  N. 
proval  in  Moore  v.  Townshend,  33  W.  1038.  See  18  Am.  &  Eng.  Snc. 
N.  J.  La^v,  284,  306.  Law   (2d  Ed.)  1131. 

9.  Jenlcins    v.    Lykes,    19    Fla.  10.     1      Barringer      &      Adams, 
148,    45    Am.    Rep.    19;     Cool    v.  Mines  &  Mining,  67  2  Id.  59. 
Peters  Box  &  Lumber  Co.,  87  Ind.  10a.     2  Co.  Inst    145. 

537;     Giles    v.    Simonds,    5    Gray  H-     Co.  Litt.  53. 

(Mass.)    441,    77    Am.    Dec.    373; 
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A  tenant  for  life  is,  in  England  and  Canada,  ap- 
parently not  liable  for  permissive  waste,^^  i^^^j.  g^ch  a 
liability  on  his  part  has  been  recognized  in  several  de- 
cisions  in  this   country.'-'* 

There  are  occasional  modern  decisions  in  Kngland 
recognizing  a  liability  npon  the  part  of  a  tenant  for 
years  for  permissive  waste,  that  is,  an  obligation  up- 
on him,  apart  from  express  contract,  to  make  repairs.'* 
In  this  country,  likewise,  a  liability  has  been  asserted 
as  against  a  tenant  for  years  for  permissive  waste,''" 
while  in  some  cases  he  is  stated,  without  the  use  of 
the  expression  "permissive  waste,"  to  be  bound  to 
make  repairs."'  Thus  it  has  been  said  that  a  tenant 
for  years  is  bound  to  make  "ordinary  repairs,'"'^  and 
that  he  is  not  bound  to  make  substantial  lasting  or 
general  repairs,  but  must  make  "such  ordinary  re- 
pairs as  are  necessary  to  prevent  waste  and  decay,"" 


12.  In  re  Cartwright,  41  Ch. 
Div.  532;  In  re  Parry  1(900)  1  Ch. 
160;  Patterson  v.  Central  ("anada 
Loan  &  Sav.  Co.,  29   Ont.   134. 

13.  Kline  V.  Dowling,  176  Ind. 
521,  96  N.  E.  579;  ^rescott  v. 
Grimes,  143  Ky.  191.  136  S.  W. 
206;  Stevens  v.  Rose,  69  Mich. 
259.  37  N,  W.  205;  Wilson  v.  Ed- 
monds, 24  N.  H.  517,  545;  Schult- 
ing  V.  Schulting,  41  N.  J.  Eq.  130, 
3  Atl.  526;  Woolston  v.  Pullen,  88 
N.  J.  Eq.  35,  102  Atl.  461.  In 
Rogers  v.  Atlantic  Gulf  &  P?,c. 
Co.,  213  N.  Y.  246,  107  N.  E.  667, 
such  liability  on  the  part  of  the 
life  tenant  appears  to  be  repu- 
diated. 

Occasionally  a  life  tenant  has 
been  said  to  be  under  an  obliga- 
tion to  make  or  pay  for  repairs, 
without  the  use  oi  lue  expression 
"waste."  Stansbury  v.  Inglehart, 
20  Dist.  Col.  134;  Hamilton  v. 
Hamilton,   140   Iowa,   282,   115   N. 


W.  1012,  118  N.  W.  375;  St.  Paul 
Trust  Co.  V.  Mintzne*-  65  Minn. 
124,  32  L.  R.  A.  756,  60  Am.  St. 
Rep.  444,  67  K.  W.  657.  See  Wil- 
son V.  Edmunds,  24  N.  H.  517. 

14.  Harnett  v.  Maitland.  16 
Mees.  &  W.  257;  Yellowiy  v.  Gow- 
er,  11  Exch.  274;  Davios  v.  Davies, 
38  Ch.  Div.  499.  See.  also,  the 
exhaustive  opinion  of  Meredith, 
C.  J.,  in  Morris  v.  Cairncross.  14 
Ont.  Law  Rep.  544,  and  an  article 
in   33   Solicitors'  .Tour:ial,   743. 

15.  Moore  v.  Townshend,  33 
N.  .1.  Law,  284. 

16.  Libbey  v.  Tolford,  48  Me. 
316,  77  Am.  Dec.  229. 

17.  Hatch  V.  Stamper  42  Conn. 
28;  Lynch  v.  Sauer,  16  Misc.  1, 
37  N.  Y.  Supp.  666;  Hitner  v.  Ege, 
23  Pa.  305;  Windon  v.  Stewart,  43 
W.   Va.   711,  28  S.   E.   776. 

18.  Suydam  v.  Jackson,  54  N. 
Y.  450. 
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and  tliat  he  is  bound  to  make  "fair  and  tenantable  re- 
l)airs,  so  as  to  prevent  waste  and  decay,"  but  not 
''substantial  and  lasting  or  general  repairs,"  such  as 
to  put  on  new  rooiing.^'-^  It  has  been  held  that  a  ten- 
ant in  dower  is  under  no  obligation  to  repair  an  abso- 
lutely valueless  building  on  the  land  leased,-^*  and  there 
is  a  dictum  apparently  to  the  elfect  that  the  tenant 
under  a  lease  is  under  no  obligation  whatever  to  re- 
pair defects  not  caused  by  himself.^  ^ 

In  at  least  one  state  the  liability  of  a  tenant  from 
year  to  year  for  permissive  waste  has  been  clearly 
asserted.^^  It  has  been  said  in  England,  in  cases  in- 
volving tenancies  from  year  to  year,  that  the  tenant 
is  under  an  obligation  to  keep  the  premises  "wind  and 
water  tight "^'^  and  to  make  "fair  and  tenantable  re- 
pairs, so  as  to  prevent  waste  and  decay,  "^^  but  that 
he  is  under  no  obligation  to  make  " general "^^  or  "sub- 
stantial"'^ repairs,  or  to  make  good  "mere  wear  and 
tear,"-'  or  to  "sustain  and  uphold  the  premises,"'*' 
or  to  keep  them   "in  good   tenantable  condition. "^^ 

In  the  Eniilish  cases  above  cited,  in  which  an  ob- 
ligation to  make  repairs  is  asserted  as  against  a  ten- 

19.  Long     V.      Fitzimmons,      1  26.     Leach  v.  Thomas,  7  Car  & 
Watts  &  S.    (Pa.)    530.     See  Rus-       P.  327. 

sell  V.  Rush,  2  Pittsb.  Rep.   (Pa.)  27.     Torriano  v.   Young,  6  Car. 

134;      Scheerer     v.      Dickson,      3  &  P.  8.     In   Davies  v.  Davies,  38 

Brewst.  (Pa.)  276.  Ch.  Div.  499,  Kekewich    J  ,  seems 

20.  Sherrill  v.  Connor,  107  N.  to  assert  that  the  obligation  upon 
C.  630,  12  S.  E.  588.  a  tenant  for  years  not  to  do  per- 

21.  Ur.ited   States  v.   Bostwick,  missive  waste  requires  the  tenant 
94  U.  S.  53,  24  L.  Ed.  65.              ^  to  repair  any  injuries  *'rom  wear 

22.  Newboid  v.  Brown,  44  N.  J.  and  tear  to  the  floor  or  walls  of 
Law,  266.  the  building,   and   even   to   repair 

23.  Auworth  v.  Johnson,  5  Car.  injuries  to  the  chimneys  caused  by 
&  P.  239;  Leach  v.  Thomas,  7  Car.  a  storm. 

&  P.  327.  28.     Auworth  v.  Johnson,  5  Car. 

24.  Ferguson    v.    ,    2    Esp.       &  P.  239. 

590.  29,     Horsefall   t.  Mather,  Holt, 

25.  Horsefall   v.  Mather,   Holt,      N.  P.  7. 
N.  P.  7 
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ant  from  year  to  year,  the  lailure  to  make  tlieni  is  not 
termed  permissive  waste,  and  the  obligation  seems 
rather  to  be  based  npon  an  iin|)lied  agreement,  it  being 
intimated  in  one  of  these  cases  that  such  a  tenant  is 
not  liable  for  permissive  waste.-'"  Historically,  there 
may  be  reason  for  so  holding,  since  the  tenancy  from 
year  to  year  is  to  some  extent  a  development  from 
tenancy  at  will,  but  in  view  of  the  fact  that  a  modei-n 
tenant  from  year  to  year  stands  in  most  respects  in 
the  position  rather  of  a  tenant  for  years  tliaiiof  one 
at  will,  it  appears  to  be  a  dislinction  of  somewhat  ex- 
cessive refinement  to  hold  that  a  tenant  for  years  is 
bound  to  make  re))airs  because  otherwise  he  would  be 
guilty  of  permissive  waste,  whik^  a  tenant  from  year 
to  year  is  so  bound,  not  for  that  reason,  but  because 
he  has  impliedly  agreed  to  do  so. 

As  the  English  statutes  were  not  regarded  as  im- 
posing liability  on  a  tenant  at  will  for  voluntary  waste,-'^^ 
so  a  fortiori  they  did  not  make  him  lial)le  for  j^er- 
missive  waste,  and  he  has  usually  been  held  to  be 
absolutely  fi-ee  from  liability  thci'cfor.''- 

The  exact  extent  of  the  obligation  of  tlie  tenant 
in  possession,  involved  eitlier  in  the  prohibition  of  |)er- 
missive  waste  or  in  the  requirement  of  "oi'dinary"  re- 
pairs, does  not  clearly  appear  from  the  authorities. 
Tlie  character  of  the  repairs  most  frequently  referred 
to  in  the  cases  are  such  as  are  necessary  to  keej)  the 
building  wind  and  water  tight.^-     Such  a   view  of  the 


30.  Torriano  v.  Young,  G  Car. 
&   P.  8. 

31.  See  Posit,  §  290  (a)  note 
70. 

32.  Litt.  §  71;  Co.  57  a; 
Shrewsbury's  Case,  5  Coke,  13; 
Harnett  v.  Maitland,  16  Mees.  & 
W.  257;-  Means  v.  Cotton,  225, 
Mass.  213,  114  N.  E.  361;  Moore  v. 
Townshend,  33  N.  J.  Law,  284; 
Coale  V.  Hanuibal  &  St.  J.  R.  Co. 


60  Mo.  227;  Parrott  v.  Barney 
Deady,  405,  Fed.  Cas.  No.  10,773  a, 
Overloading  the  building  is  vol- 
untary, and  not  peiini.ssive,  waste, 
and  a  tenant  at  will  is  liable 
therefor  in  trespass.  Chalmers  v. 
Smith,  152  Mass.  561,  11  L.  R.  A. 
,769,  26  N.  E.  95. 

33.  Such  is  the  view  tiken  in 
Morris  v.  Cairncross,  14  Ont.  Law- 
Rep.    544,    and    per    Earl,    C,    io 
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tenant's  obligations  in  this  regard  seems  to  accord  with 
the  natural  meaning  of  "permissive  waste"  as  refer- 
ring to  waste  from  extraneous  causes,  the  operation  of 
which  the  tenant  could  have  prevented  by  making  re- 
pairs, but  which,  nevertheless,  he  permitted  to  operate. 
Occasionally,  however,  the  courts  refer  to  the  obligation 
to  make  repairs  as  involving  the  making  of  repairs 
other  than  those  necessary  to  render  the  premises  wind 
and  water  tight,  as  well  as  those  which  are  so  necessary. 
There  is  authority  to  the  effect  that  merely  suffering 
a  house  to  be  uncovered  is  not  itself  waste,  unless  this 
results  in  rotting  the  timber,''^  the  result  of  which 
would  be  that  the  tenant  could  not  be  charged  with 
the  cost  of  repairs,  if  the  landlord  chose  to  make  them, 
but  the  landlord  could  merely  recover  for  damages  to 
the  interior  caused  by  the  tenant's  failure  to  make 
them.  Such  a  view  has  not,  however,  been  asserted 
in  any  modern  decision,  it   seems.'*-'^ 

In  a  recent  case  the  view  is  indicated  that  a  ten- 
ant might  be  held  liable  as  for  permissive  waste  in 
case,  by  reason  of  his  failure  to  turn  off  the  water 
supply  in  time  of  emergency,  damage  is  caused  to  the 
premises.^^^  Such  seems  a  reasonable  view,  though 
a  liability  might  as  well  be  asserted,  it  would  seem, 
under  the  comparatively  modern  doctrine  of  negligence. 

Suydam    v.       Jackson,    54    N.    Y.  bility/'    Suydam    v.     Jackson,     54 

450,    13   Am.   Rep.   611.     See   also  N.  Y.  450. 

Professor    Kirchwey's    article,    8  34.     Knoll's    Case,    Hargrave's 

Columbia  Law  Rev.  at  p.  628.  note   to   Co.   Litt.   53   a.     And   so 

"If    a    window    in    a    dwelling  Lord   Coke  says    (Co.  Litt.  53   a) 

should  blow  in,  the  tenant  could  that  waste  may  be  done  in  houses 

not  permit  it  to  remain  out  and  by  suffering  them  to  be  uncovered 

the  storms  to  beat  in  and  greatly  "whereby    the    spars,    rafters    or 

injure  the    premises   without   lia-  other    timbers    of    the    house    are 

bility   for  permissive  waste;    and  rotten." 

if  a  shingle  or  board  on  the  roof  "5.     It  is  not  in  accord  with  tli-J 

should  blow  off  or  become  out  of  Pennsylvania  cases  ante,  'this  see^ 

repair,  the  tenant  could  not  per-  tion,  note  19. 

mit  the  water!  in  time  of  rain,  to  35a.     Means  v.  Cotton,  225  Mass. 

flood   the   premises,    and    thus    in-  213,  114  N.  E.  361. 
jure  them,  without  a  simila*-  lia- 
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Bosidrs  7)('i'inissivo  wjistc  in  i-('i;;n(l  lo  l)uil<lii)i:s, 
a  pai'ticiihir  t(Mi;ni<  is  .n'uilty  of  lliis  roi'in  of  waste,  it 
is  said,  if  he  peiinits  a  wall  or  bank,  built  lo  j)roteet 
the  leased  premises  troin  submersion  by  water,  to  fall 
into  a  state  of  deeay,  with  the  result  that  the  land  is 
flooded.''"  This,  it  ap]iears,  is  but  an  a|)])li('ation  of  the 
requirement  that  the  premises  be  kept  by  tlu^  tenant 
wind  and  water  tight.  If,  however,  the  land  is  injured 
by  a  flood  caused  by  the  aet  of  God,  the  tenant  is 
not   liable."' 

The  authoi'ities  are  generally  to  the  effect  that  the 
tenant  under  a  lease  is  bound  to  keep  the  fences  on  the 
land  demised  in  repair. •^'^  This  obligation  has  been  re- 
ferred to  as  part  of  that  to  use  the  premises  in  a 
husbandlike  manner,-"^  rather  than  as  one  not  to  commit 
permissive  waste.  This  duty  to  keep  the  fences  in  re- 
pair, and  thereby  ])revent  injuries  by  trespassing 
cattle,  bears,  however,  some  analogy  to  the  duty  to  kee]> 
the  roof  and  walls  in  repair,  and  thereby  prevent  in- 
juries by  wind  and  water.*^^ 

A  tenant  is  obviously  not  liable  as  for  permissive 
waste  in  failing  io  make  particular  rejiairs,  if  the  les- 
sor expressly  assumed  the  obligation  of  making  such 
repairs.     But   he   is   not   relieved   from   any   such   obli- 


36.  Co.  Litt.  53  a;  Anonymous, 
Moore,  53  a;  Vin.  Abr.,  Waste  (D) 
pi.  33-35. 

37.  See  P<>f<i.  §  288,  note  50. 

38.  Whitfield  v.  Weedon,  2 
Chitty,  685;  CIifc3tham  v.  Hamp- 
son,  4  Term  R.  319;  Penton  v. 
Montgomery,  19  Mo.  App.  156; 
Morgan  v.  Tims,  44  Tex.  Civ. 
App.  308,  17  Tex.  Ct.  Rep.  Ill,  97 
S.  W.  832;  Andrews  v.  Jones.  36 
Tex.  149;  Blood  v.  Spaulding,  57 
Vt.  422;  Hoyleman  v.  Kanawha  & 
O.  R.  Co.,  33  W.  Va.  489,  10  S.  E. 
816;  Windon  v.  Stewart,  43  W.  Va. 
711,  28  S.  E.  776.    But  see  Richards 


V    Torbert,  3  Houst.  (Del.)  172. 

39.  Whitfield  v.  Weedon,  2 
Chitty.  685;  Blood  v.  Spaulding, 
57  Vt.  422. 

40.  In  Byrkett  v.  Gardner,  35 
Wash.  668,  77  Pac.  1048,  it  was 
held  that  a  failure  to  comply  with 
a  clause  of  the  !ease  lequiring 
the  fences  to  be  kept  in  repair 
was  not  waste  within  the  statute 
authorizing  a  forfeiture  for 
waste,  for  the  reason  that  the 
latter  term  refers  to  acts  which 
tend  to  the  destruction  of  the 
tenement. 
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gation  b}'  reason  of  a  covenant  by  the  lessor  allowing 
the  tenant  to  make  repairs  to  a  limited  amount,  and 
to  deduct  their  cost  from  the  rent.*^ 

Courts  of  equity  will  not,  it  has  usually  been  de- 
cided, take  jurisdiction  of  a  proceeding  to  restrain  per- 
missive w^aste,  or  give  compensation  therefor.^-  These 
decisions  involved  ])ermissive  waste  by  a  life  tenant, 
but  a  like  rule,  it  seems  probable,  would  be  applied  in 
the  case  of  such  waste  by  a  tenant  for  years. 

§  287.  Injuries  by  third  persons.  Tlie  tenant 
in  possession  has  been  regarded  as  liable  for  waste  which 
is  committed  by  a  stranger,  on  the  ground,  it  is  said, 
that  he,  the  tenant,  is  bound  to  prevent  the  waste,  and 
that  furthermore  he  can  recover  damages  against  the 
stranger  in  an  action  of  trespass. ^^  And  so  a  tenant  has 
been  lield  liable  for  waste  done  by  his  tenant,  though  not 
by  his  assignee.**    Whether,  in  the  case  of  waste  by  a 


41.  Moore  v.  Townshend,  33  N. 
J.  Law,  2S4. 

42.  Castlemain  v.  Craven,  22 
Vin.  Abr.  523;  Powys  v.  Blagrave, 
4  De  Gex,  M.  &  G.  448;  In  re 
Hotchkys,  32  Ch.  Div.  418;  Cannon 
V.  Barry,  59  Miss.  289.  See  Morris 
V.  Cairncross,  14  Ont.  Law  Rep. 
544;  and  20  Solicitors  Journal, 
B22,     543.         Contra,     Prescott    v. 

Grimes,  143  Ky.  191,  136,  S.  W. 
206;  Gleason  v.  Gleason,  43  Ind. 
App.  426,  87  N.  E.  689. 

43.  2  Co.  Inst.  303;  ^'^.  Lilt. 
54a;"  Vin  Abr.,  Waste  'K);  At- 
tersol  V.  Stevens,  1  Taunt.  183. 
198;  Parrott  v.  Barney,  2  Abb.  197, 
Fed.  Cas.  No.  10,773;  Consolidated 
Coal  Co.  v.  Savitz,  57  111.  App.  659; 
Cargili  V.  Sewell,  19  Me.  288;  Fay 
v.  Brewer,  3  Pick.  (Mass.)  203; 
Mason  v.  Stiles,  21  Mo.  374;  Wood 
V.   Griffin,   46   N.   H.   230,   88   Am. 


Dec.  199;  Moore  v.  Townshend,  33 
N.  J.  Law  284;  Cook  v.  Champlain 
Transp.  Co.,  1  Denio  (N.  Y.)  91. 
Austin  V.  Hudson  River  R.  Co., 
25  N.  Y.  334;  Williams  v.  Lanier, 
44  N.  C.  30. 

A  oase  often  referred  to,  in 
which  this  rule  was  applied,  is 
that  of  White  v.  Wagner,  4  Har.  & 
J.  (Md.)  373,  7  Am.  Dec.  674. 
where  a  tenant  was  held  liable 
for  the  destruction  of  the  building 
by  a  mob.  In  Powell  v.  Dayton, 
S.  &  G.  R.  Co.,  16  Ore.  33,  16  Pac. 
863,  8  Am.  St.  Rep.  251,  a  rail- 
road company  was,  on  the 
strength  of  this  rule,  held  liable 
for  waste  committed  by  its  re- 
ceiver. 

44.  Y.  B.  49  Edw.  3,  26  b; 
Hicks  v.  Downing,  1  Ld.  Raym. 
99;    Vin.   Abr.   Waste    (K)    6. 
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stranger,  the  tenant  is  liable  as  for  voluntary  or  as 
for  permissive  waste  does  not  clearly  ajqx'ar  from  the 
authorities.*^ 

As  a  reason  foi*  imposiiiof  such  liahility  for  the  acts 
of  strangers,  it  is  said  hy  Loi'd  Coke  that  othei-wise 
a  landlord  would  be  without  redress.*"  P>ut  even  if 
this  were  a  valid  reasou  in  his  day,  wlii<'b  appcai-s 
questionable,*'  at  the  ])i-esent  day  the  landk)-d  no  doubt 
can,  in  spite  of  the  outstanding  leasehold  estate,  bring 
suit  against  a  stranger  injuring  the  r)remises  to  the 
damage  of  the  reversion. *•**  It  is  furthermore  stated 
that  the  case  is  analogous  to  that  of  a  common  carrier, 
who  is  liable  for  reasons  of  public  policy  for  injuries 
by  third  persons  to  goods  in  his  custody.*"  But  the 
application  of  such  an  analouy  would  carry  tiic  liability 
of  the  tenant  further  than  has  ever  been  done,  since, 
on  the  same  theory,  a  tenant  would  be  liable   for  any 


45.  Lord  Coko  appeir?  to  regard 
this  as  permissive  waste,  he  say- 
ing (2  Co.  Inst.  303)  that  the  ten- 
ant is  liable  for  the  act  of  a 
stranger  "for  he  in  the  reversion 
cannot  have  any  remedy  but 
against  the  w^rongdoer,  and  re- 
cover all  in  damages  against  him. 
and  by  this  means  the  loss  shall 
light  upon  the  wrongdoer;  for 
voluntary  waste  and  permissive 
waste  is  all  one  to  him  that  hath 
the  inheritance."  And  the  late 
Profesjor  .Min  )r  advan;;ed  a  like 
opinion.  2  Minor's  Inst.  543.  ,See 
also  Coale  v.  Hannibal  &  St.  J.  R. 
Co.,  60  Mo.  227.  But  that  it  is  vol- 
untary waste,  see  White  v.  Wag- 
ner, 4  Har.  &  .1.  (Md.)  r73,  7  Am. 
Dec.  674;  Regan  v.  Lut)-y,  16  Daly. 
413,  11  N.  Y.  Supp.  V09;  Consoli- 
dated Coal  Co.  v.  Savitz,  57  111. 
App.  659.  In  Rogers  v.  Atlantic  Gul' 
&  Pacific  Co.,  213  N.  Y.  246,  107 


X.  E.  667,  it  appears  to  be  assum- 
ed that  if  the  damage  is  the  re- 
sult merely  of  the  negligence  of  a 
stranger,  it  is  permissive  waste, 
for  which  a  tenant  lo:  life  is  not 
liable,  it  being  intimated  that  the 
rule  might  be  different  in  case 
the  damage  is  intentionally  caus- 
ed by  a  stranger,  this  being  vol- 
untary waste. 

46.  2   Co.   Inst    146.  303. 

47.  See  the  remarks  of 
Chambre,  J.,  in  Attersol  v.  Ste- 
vens, I  Taunt.  182,  referring  to 
the  suggestion  made  by  two 
judges  in  Jefferson  v.  Jefferson. 
3  Lev.  130.  that  Cok?  means 
merely  that  there  would  be  uo 
redress  by  action  of  waste. 

48.  See  2  Tiffany,  Landl'd.  ^ 
Ten.  ch.  33. 

49.  Attersol  v.  Ftevens,  1 
Taunt.  183  198;  Cook  v.  Cham- 
plain   Transp.   Co.,    i    Denio.    (.\. 


976  Real  Property.  [§  287 

injuries  to  the  premises  if  not  caused  by  vis  major,  al- 
though caused  neitlier  by  liis  negligence  nor  by  third 
persons,  thus  making  liini,  as  is  a  carrier,  an  insurer 
of  the  safety  of  the  ])roperty.^*'  In  the  somcwliat  anal- 
ogous case  of  an  oi'dinary  bailment  of  chattels,  for  tlie 
mutual  benefit  of  the  baib)r  and  bail'^e,  as  in  the  ordi; 
nary  contract  of  hiring,  no  such  liability  for  the  acts 
of  third  persons  is  imposed  on  the  custodian  of  the 
property,  he  being  bound  to  use  niereiy  ordinary  dili- 
gence to  protect  it.'''^ 

This  rule  making  the  tenant  liable  for  injui-ies  by 
third  persons,  regardless  of  whether  he  could,  by  the 
exercise  of  reasonable  care,  have  prevented  such  in- 
juries, may  have  had  its  origin  in  a  liberal  construction, 
in  favor  of  the  feudal  lord,  of  the  provisions  of  the 
statute  of  Marlebridge  imjiosing  liability  on  the  tenant 
if  he  make  waste  of  house  or  woods,  but  however  this 
may  be,  it  is  evidently  not  in  accord  with  the  princi- 
ple, ordinarily  applied  at  the  present  day,  that  one  is 
liable  for  injuries  to  specific  property,  not  directly 
caused  by  him,  only  when  they  are  the  result  of  his 
failure  to  exercise  i-easonable  care.  That  this  is  so, 
plainly  appears  from  the  conflict  which,  in  case  a  build- 
ing on  the  premises  is  burnt  by  a  third  person  with- 
out any  negligence  or  collusion  on  the  part  of  the  ten- 
ant, necessarily  arises  betAveen  this  rule  and  the  mod- 
ern rule  exempting  the  tenant  from  liability  for  fire 
not  caused  1)y  his  negligence.'^"  The  question  of  the 
tenant's  liability  for  such  incendiary  fire  has,  singular- 
ly enough,  but  seldom  arisen,  and  has  never  received 
any   adequate    judicial    discussion.^'''      There    seems    no 

Y.)  91;   Parrctt  v.  Earney,  2  Abb.  has  taken  reat;onable  measures  to 

197,    Fed.    Cas.    No.    10,773.      See  protect  the  goods.     See  5  Am.  & 

argument     of     Mr.     Pinkney     in  Eng.  Enc.  Law   (2d  Ed.)   236. 

White  V.  Wagner,  4  Har.  .T.   (.Md.)  51.     Story,    Bailments,    §§    403, 

373,  7  Am.  Dec.  674.  406;    Lawson,  Bailments,  §   40. 

50.     The   modern    eases   do    not  52.     i'o.y<  §  288,  note  59. 

hold  a  carrier  liable  for  injuries  53.     In      Cook      v.      Champlain 

to  goods  by  a  mob  if  the  carrier  Transp.  Co.,  1  Denio    ^N.  Y.)    91, 
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more  reason  foi*  easting-  the  liability  iii  such  case  upon 
the  tenant  tlian  when  the  fiie  results  from  a  liidden  de- 
fect in  a  flue  or  other  appliance. 

A  joint  lessee  is  liable,  it  seems,  according  to  the 
weight  of  authority,  for  waste  done  by  his  colessee.** 

§  288.  Accidental  injuries.  Tn  the  absence  of  pro- 
visions to  a  contrary  effect,  a  tenant  is  not  liable  for 
injuries  caused  by  act  of  (lod,  as  when  buildings  or 
tfees  are  thrown  down  by  the  wind,''*"  a  house  is 
destroyed  by  ligjitning,'^"'  or  the  unusual  violence  of  the 
sea  breaks  down  protective  walls  and  submerges  the 
Innd.'^^  nor  is  he  liable  for  waste  done  by  public  enemies, 
this  being  vis  major,  against  which  he  is  without  rem- 
edy.^''^  He  is  not  ordinarily  liable  for  an  accident  which 
could  not  have  been  foreseen  by  him,  or  the  occurrence 
of  whicli  was  not  caused  bv  his  negligence. ^^     Accord- 


the  tenant  was  regarded  as  lia- 
ble for  the  act  of  a  third  person, 
f  steamboat  company,  in  negli- 
gently setting  fire  to  the  build- 
ing But  a  directly  cortrary  view 
was  adopted  in  Rogers  v.  Atlan- 
tic Gulf  &  Pacific  Co.,  213  N.  Y. 
246.  107  N.  E.  667.  In  Maggort 
V.  Hansbarger,  8  Leigh  (Va.)  532, 
it  appears  to  be  assumed  that  the 
tenant  was  not  liable  in  case  the 
fire  was  started  by  accident  or  by 
some  unknown  person,  and  this 
accords  with  the  st?tement  made 
by  Coke  in  2  Inst,  at  p.  303  that 
it  was  adjudged  in  9  Sdw.  2  that 
if  thieves  burn  the  hou  ;e  of  ten- 
ant for  life  without  evil  keeping 
of  lessee  for  life's  fire,  the  lessee 
shall  not  be  punish<?d  for  it  in 
action  of  waste. 

54.  Lord  Coke  says:  "Two 
joint  tenants  for  y^ars,  or  for  life, 
one  of  them  doth  waste,  this  is  the 
waste  of  them  both,  but  treble 
R.    P.— 62. 


damages  shall  be  recovered 
against  him  that  did  the  waste 
only."  2  Inst.  302.  And  to  this 
effect,  see  Cruise's  Dig.  tit.  18, 
ch.  1,  §  62,  and  notes  to  Greene  v. 
Cole,  2  Wms.  Saund.  (Ed.  1871)  p. 
658.  by  Sir  E.  V.  Williams.  But 
Clemson  v.  Trammell,  34  111.  App. 
414,  is  adverse  to  the  liability  of 
one  joint  lessee  for  waste  commit- 
ted  by  the   other. 

54a.  Co.  Litt.  53  a;  2  Co.  Inst. 
r,03;  Vin.  Abr.,  Waste  (1);  Abbot 
of  Sherbourne's  Case.  Y.  B.  12 
Hen.   4,  5. 

55.  2  Co.  Inst.  303;  Vin.  Abr., 
Waste   (1). 

56.  Vin.  Abr.,  Wafte  (1); 
Keighley's  Case,  10  Coke,  139  b; 
Y.  B.  17  Edw.  3,  65. 

57.  2  Co.  Inst.  303. 

58.  Saner  v.  Bilton,  7  Ch.  Div, 
815;  Parrott  v.  Barney,  1  Sawy. 
423,  2  Abb.  197,  Fed.  C&,s.  No.  10, 
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in^ly  he  is  usually  not  liable  for  the  destruction  of 
buildings  on  the  premises  by  fire  which  accidentally 
starts  or  spreads,^"''  though  he  is  liable  if  this  is  the  re- 
sult of  his  negligence.*''* 

§289.  Equitable  waste.  The  doctrine  of  equitable 
waste,"  by  whicii  waste  of  a  character  which  is  not  recog- 
nized at  law  as  illegal,  is  relieved  against  in  equity 
by  an  injunction  to  prevent  it,  and,  when  possible,  by 
compelling  the  restoration  of  the  thing  wasted,  has 
been  very  fully  developed  in  England.  In  this  country 
there  are  but  few  decisions  in  which  waste  has  been 
considered  as  of  such  a  character  as  to  be  cognizable 
in  equity,  and  not  at  law,  and  the  extent  to  which  there 
is  such  a  thing  as  equitable  waste,  as  distinct  from  legal 
waste,  appears  doubtful.*^  ^ 


773;  John  Morris  Co.  v.  South- 
worth,  154  111.  118,  39  N.  E.  1099; 
Machen  v.  Hooper,  73  Md.  342,  21 
Atl.  67. 

59.  United  States  v.  Bostwick, 
94  U.  S.  53,  24  L.  Ed.  65;  Nave  v. 
Berry,  22  Ala.  383;  Junction  Min. 
Co.  V.  Springfield  Junction  Coal 
Co.  222  111.  600,  78  N.  E.  902; 
Wain&cott  v.  Silvers,  13  Ind.  497; 
Bently  v.  Ballard,  162  Ky.  622, 
172  S.  W.  1079;  Lothrop  v.  Thay- 
er, 138  Mass.  466,  52  Am.  Rep.  286: 
Levey  v.  Dyess,  51  Miss.  TOl; 
Rogers  v.  Atlantic  Gulf  &  Pacific 
Co.  213  N.  Y.  246.  107  N.  E.  667; 
Warner  v.  Hitchins,  5  Barb.  (N. 
Y.)  666;  Earle  v.  Arbogast,  180 
Pa.  409,  36  Atl.  923;  Sampson  v. 
Grogan,  21  R.  I.  174,  44  L.  R.  A. 
711,  42  Atl.  712;  Maggort  v.  Hana- 
barger,  8  Leigh  (Va.)  532;  Arm- 
strong v.  Maybee,  17  Wash.  24,  61 
Am.  St.  Rep.  898,  48  Pac.  837; 
Wolfe  V.  McGuire,  28  Ont.  45. 


60.  Duer  v.  Allen,  96  Iowa,  36, 
64  N.  W.  682;  Stevens  v.  PanL- 
lind,  95  Mich.  145,  54  N.  W.  716; 
Robinson  v.  Wheeler.  2^  N.  Y.  252; 
Moore  v.  Parker,  91  N.  C.  275; 
See  Anderson  v.  Miller,  96  Tenn. 
35.  54  Am.  Rep.  812,  33  S.  W.  615. 

61.  Relief  has  occasionally 
been  given  in  this  ccmntry  in  an 
action  at  law  an  account  of  acts 
which  are  in  England  regarded  us 
equitable  and  not  legal  waste. 
Stevens  v.  Rose,  69  Mich.  259,  37 
N.  W.  205;  Buncombe  v.  Felt,  81 
Mich.  332,  45  N.  W.  1004.  While 
the  law  of  legal  waste  la  not  ap- 
plicable, it  has  been  held,  to  in- 
juries by  a  tenant  for  ninety-nine 
years,  renewable  forever,  the 
tenant  having,  in  such  case,  tht* 
absolute  control  of  the  property, 
equity  will  intervene  if  the  de- 
struction of  the  inheritance  is 
such  as  to  affect  the  security  for 
the    rent.      Crowe    v.    Wilson,    65 
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One  instance  of  ** equitable  waste"  has  previously 
been  referred  to,  being  that  of  waste  comuiitted  by  a 
tenant  in  fee  simple  whose  estate  is  subject  to  Ik^  de- 
feated by  an  executory  limitation,  a  court  of  equity 
interposing  in  such  a  case  to  prevent  acts  of  willful 
destruction,  or  other  acts  calculated  to  unduly  pi-ej- 
udice  the  future  tenant,  although  these  acts  are 
within  his  le<>al  powers  as  tenant  in  fee  simi)le."= 
Likewise,  a  tenant  in  fee  tail  after  possil)ility  of  issue 
extinct  will  be  restrained  from  committing  acts  unduly 
destructive  to  the  reversion/'^^  A  tenant  for  life,  al- 
though expressly  ''without  impeachment  of  waste, "''^ 
will  be  restrained  in  equity  from  an  unconscientious, 
malicious,  or  unreasonable  exercise  of  his  legal  power 
to  commit  waste,  thus  disappointing  the  presumed  in- 
tention of  the  creator  of  the  estate  that  the  i)roperty 
should  pass  to  the  next  in  succession  in  its  integrity, 
as   originally   settled   or  devised."^ 

§  290.  Remedies  for  waste (a)  Action  for  dam- 
ages. At  common  law,  it  is  said,  an  action  could  be 
brought  on  account  of  waste  against  tenants  in  dower 
or  by  curtesy,  and  against  guardian  in  chivalry,  but 
not  against  lessees  for  life  or  years,  this  distinction 
being  based  on  the  ground  that,  while  the  interests  of 
the  fonner  were  created  by  act  of  the  law%  in  the  case 
of  the  latter  the  lessor  could  have  provided  in  the  lease 

Md.  479,  57  Am.   Rep.  343,  5  Atl.  65.     Vane    v.    Barnard.    2    Vern. 

427.  738;     Rolt    v.    Somorville,    2    Eq. 

62.  Turner  v.  Wright.  2  De  Cas.  Abr.  759;  .Marker  /.  Marker. 
Gex,  F  &  J.  234;  Landers  v.  9  Hare  1,  17;  Downshire  v.  San- 
Landers,  151  Ky.  206,  151  S.  W.  dys,  6  Ves.  110;  Crowe  v.  Wilson. 
386  Farabow  v.  Green,  108  N.  C.  65  Md.  479,  59  Am.  Rep.  343.  5 
339,  12  S.  E.  1003.  Atl.  427;  Stevens  v  Rose,  69  Mich. 

63.  Williams  V.  Day,  2  Ch.  Cas.  259,  37  N.  W.  205;  Derham  v. 
32;  Abraham  v.  Bubb,  2  Freem.  Hovey,  195  Mich.  243,  161  N.  W. 
Ch.  53.  883;    Clement   v.    Wheeler,   25   N. 

64.  d.nte  §  286.  note  &.  H.  361. 
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against  waste.^^  Owing,  however,  to  the  frequent  com- 
mission of  waste  hy  lessees,  the  Statnte  of  Marlbridge^^'' 
was  passed,  by  which  it  was  pro\dded  that  "fermorSj 
during  their  terms,  shall  not  make  waste,  sale,  nor  exile 
of  houses,  woods,  and  men,  nor  of  anything  belonging  to 
the  tenements  that  they  have  to  ferm,"  and  that,  if 
they  do  so,  they  shall  yield  full  damage/'^  Subse- 
quently, the  Statute  of  Gloucester'"'^  gave  a  writ  of 
waste  "against  him  that  holdeth  by  law  of  England,  of 
otherwise  for  term  of  life,  or  for  term  of  years,  or 
a  woman  in  dower,"  and  provided  that  the  person 
guilty  of  waste  should  "lose  the  thing  that  he  has 
wasted"  and  pay  "thrice  so  much  as  the  waste  shall 
be  taxed  at."  ,i.liJii.>^.i;Mir ;  lui-.ilcin 

A  tenant  at  will  was  never  regarded  as  within  the 
scope  of  these  statutes,  and  if  such  a  tenant  commits 
acts  injurious  to  the  inheritance,  which,  in  the  case 
of  other  tenants,  would  constitute  waste,  he  is  con- 
sidered to  have  committed  not  waste  but  a  trespass, 
which  terminates  the  tenancy,  and  renders  him  liable  to 
an  action  for  damages  as  in  the  case  of  any  wrong- 
doer."^^ 

66;     Co.    Litt.    54;    2    Co.    Inst.  ants   under   a   lease    ror   years,    8 

299,  305;  Moore  v.  Townshend,  33  Columbia  Law  Rev.  at  p.  432. 

N.  J.  Law,  284.     This  is,  however,  69.     6  Edw.  1,  c.  5  (A.  D.)  1^78. 

questioned,     as     regards     tenants  70.     Litt.   §   71;    Co.  'Jtt.  57  a; 

for  life,  in  2  Pollock  &  Maitland,  Countess  of  Shrewsbury's  Case,  5 

Hist.  Lng.  Law,  p.  9,  and  also  in  Coke,  13;   Chalmers  v.  Smith,  152 

a  learnec'.  article  on  "Liability  for  Mass.  561,  11  L.  R.  A.  769,  26  N 

waste"    by    Professor    George    W.  E.  95;  Phillips  v.  Covert,  7  Johns. 

Kirchwey,    in    8    Columbia    Law  (N.    Y.)     1;    Parrott    v.    Barney, 

Rev.  425.  Deady,  405,  Fed.  Cas.  No.  10,773  a;' 

67.  52  Hen.  3,  c.  23,  §  2  (A.  D.  Perry  v.  Carr,  44  N.  H.  118,  82  Am. 
1267).  Dec.     191.       But     sea     Young     v. 

68.  'Termors  (firmarii)  do  Young,  36  Me.  133. 
comprehend  all-tuch  as  hold  by  The  proper,  form  of  action 
lease  for  life  or  lives  or  for  years,  against  a  tenant  at  will  for  waste 
by  deed  or  without  deed."  J  Inst.  caused  by  direct  acts  of  commis- 
145.  But  see  Professor  Kirch-  sion  is  trespass,  and  not  trespass 
wey's  remarks  to  the  effect  that  on  the  case.  Salop  v.  Crompton, 
the    expression    refer.-ed    to    ten-  Cro.  Eliz.  777;    Goodright  v.  Viv- 
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The  action  of  waste,  as  it  existed  at  coniiiioii  law, 
and  under  these  English  statutes,  was  gradually  super- 
seded by  an  action  on  the  case  to  recover  damages  for 
the  waste,'^^  and  the  old  action  of  waste  now  no  longer 
exists  in  England."-  To  what  extent  the  Statutes  of 
Marlbridge  and  Gloucester  are  in  force  in  this  country 
is  a  matter  of  considerable  uncertainty,^''  but  even  where 
they  are  not  in  force,  and  though  there  is  no  local 
statute  on  the  subject,  an  action  of  trespass  on  the 
case,  or  its  equivalent  code  action,  would  seem  to  lie 
for  the  recovery  of  damages  on  account  of  acts  of 
voluntaiy  waste  committed  by  a  tenant  for  life  or 
years. "^^  In  a  considerable  number  of  the  states  there 
is  an  express  statutory  provision  for  the  recovery  of 
damages  for  waste  committed  by  a  tenant  for  life  or 
years,  and,  in  two  or  three  states  for  waste  committed 
by  any  tenant  of  land.  In  some  states,  the  statute 
provides  that  the  person  committing  waste  shall  be 
liable  in  treble  damages,  while  in  some  the  statute  pro- 
vides that  he  "may"  be  made  liable  in  such  damages 


ian,  8  East.  190;  Perry  v.  Carr,  44 
N.  H.  118,  82  Am.  Dec.  191;  Chal- 
mers V.  Smith,  152  Mass.  561,  11 
L.  R.  A.  769,  26  N.  E.  95;  Files 
V.  Magoon,  41  Me.   104,  is  contra. 

71.  See  2  Wms.  Saund.  252, 
note  (7)  to  Greene  v.  Cole. 

72.  See  3  &  4  Wm.  4,  C.  27. 
§  Sfi  (A.  D.  1833). 

73.  To  the  effect  that  these 
statutes  are  not  in  force,  see 
Moore  v.  Ellsworth,  3  Conn.  4!sa : 
Smith  V.  Pollansbee,  13  Me  273; 
Parker  v.  ChambMss,  12  Ga.  235; 
Woodward  v.  Gates,  38  Ga.  205, 
95  Am.  Dec.  385;  Moss  Point 
Llimber  Co.  v.  Board  of  Super- 
vislors  of  Harriso'^t  County,  89 
Miss.  448,  42  So.  290.     That  they 


are  in  force  in  part  or  in  whole. 
see  Dozier  v.  Gregory,  46  N.  C. 
(1  Jones  Law)  100;  Sackett  v. 
Sackett,  8  Pick.  (Mass.)  309.  Sec, 
also,  Alexander's  British  Statutes 
In  force  in  Maryland,  pp.  46,  83. 

74.  See  4  Kent,  Comm.  81; 
Randall  v.  Cleaveland  6  Conn. 
328;  Dozier  v.  Gregory,  46  N.  C. 
(1  Jones  Law)  100;  Yocum  v. 
Zahner,  162  Pa.  468,  29  Atl.  778; 
Thackeray  v.  Eldigan,  44  At).  689, 
21  R.  I.  481;  Moss  Point  Lum- 
ber Co.  V.  Board  of  Harrison 
County  Super's,  89  Miss.  448,  42 
So.  290,  873;  Moses  v.  Old  Domin- 
ion Iron  &  Nail  Co.,  75  Va  95; 
McGlamery  v.  Jackson,  67  W.  Va. 
417,  21  Ann.  Cas.  239,  68  S.  E.  105. 
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9nd  occasional!}'  there   is  a  provision  for  a  judgment 
for  double   damages.'"'^ 

The  right  to  recover  damages  for  waste  is  not 
affected  by  the  fact  that  the  lease  contains  an  express 
covenant  not  to  commit  waste,  or  to  yield  up  the  prem- 
ises in  good  condition  at  the  end  of  the  term.  The  land- 
lord has  the  option  of  suing  on  the  covenant,  or  of 
bringing  an  action  on  the  case,  or  other  action,  directly 
for  the  waste. "^ 

"'   (b)     Injunction    against   waste.     A    court    of 


equity  may  interjiose  by  injunction  to  prevent  the  com- 
rriission  of  waste,"^  Occasionally  the  gi'ant  of  an  in- 
junction against  waste  upon  application  therefor  seems 
to  have  been  regarded  as  a  matter  of  course,'^'"'  while 
in  other  cases  it  has  been  refused  on  the  ground  that 
the  injury  w^as  not  irreparable,^**  or  that  there  was  an 
adequate  remedy  at  law.^*^ 


75.  1  Stimson's  Am.  St.  Law 
§§1332,  1343. 

76.  Kiiilyside  v.  Thornton,  2 
Wm.  Bl.r  1111;  City  of  London  v. 
Hedger,  18  V«s.  Jr.  355;  Marker 
V.  Kenrick,  13  C.  B.  188;  Moore 
V.  Townshend,  33  N.  J.  L.  284; 
Moses  V.  Old  Dominion  Iron  & 
Nail  Works  Co,  75  V?.  95;  Par- 
rott  V.  Barney;  2  Abb.  197,  Fed. 
Cas.  No.   10.773. 

77.  O'Brien  v.  O'Br'en,  1  Amb. 
107;  Powell  v.  Cheshire,  70  Ga. 
357,  4«  Am.  Rep.  572;  Robertson 
V.  Meados,  73  Ind.  43;  Parker 
V.  Raymond,  14  Mo.  535;  Disher 
V.  Disher,  ^5  Neb.  100,  63  N.  W. 
368;  ForteS'Cue^  v.  Fowler,  55  N. 
J.  Eq.  741,  38  Ati.  445;  Douglass 
V.  Wiggins,  1  Johns.  Ch.  (N.  Y.) 
485;  Davenport"  V.  Magoon,  13  Ore. 
3,  57  Am.  Rep.  1,  4  Pac.^99;  Wil- 
liamson V.  Jones,  43  W.  Va.  562, 
38  L.  R.  A.  694,  64  Am.  St.  Rep. 
891,  27  S.  E.  411. 


In  Pennsylvania  and  Rhode  Is- 
land the  common-law  writ  of 
estrepment  to  prevent  waste  (cee  3 
Blackst.  Comm.  225)  Is  still  in 
vogue,  it  seems. 

78.  People  v.  Alberty,  11  Wend. 
(N.  Y.)  160;  Markham  v.  Howell, 
33  Ga  508;  Smith  v.  City  of  Rome, 
19  Ga.  89,  63  Am.  Dec.  ?98.  These 
were  however  cases  of  "waste," 
so  called,  by  a  stranger. 

79.  Thompson  v.  Williams,  F4  N. 
C.  (1  Jones  Eq.)  176;  Atkins  v. 
Chilson,  48  Mass.  (7  Mete.)  398, 
41  Am.  Dec.  448;  Chamberlain  v. 
Child's  Unique  Dairy  Co.,  54  Misc. 
(N.  Y.)  56,  105  N.  Y.  Supp.  370. 
But  that  irreparable  injury  need 
not  be  shown,  see  Brigham  v. 
Overstreet,  128  Ga.  447,  10  L.  R.  A, 
(N.  S.)  452,  57  S.  E.  484;  George's 
Creek  Coal  Co.  v.  Detmold,  1  Md. 
Ch.  371;  Thurston  v.  Minke,  32 
Md.  487. 

80.  Cutting  V.  Carter,  4  Hen.  & 
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Injunction  has  boon  j>;Tanto(l  to  rostraiii  tho  i)]oii;;li- 
iiig  up  of  nioadow  land,^^  tlic  sowing-  of  a  pernicious 
crop,*^  the  destruotion  of  tinihor'^^  and  fruit  trcM^s,*" 
and  the  imiirojior  romoval  of  soil  or  mineral  doposiis.''? 
The  removal  of  a  building,^'"'  and  flic  alteration  or  i-c- 
moval  of  parts  thereof,*''  has  also  been  so  restrained. 
An  injunction  to  prevent  tlio  removal  of  timbei-  al- 
ready cut  has  boon  i-ofusod,  llio  pai-tic^s  being  roiogatod 
to  their  legal  rights  after  tho  waste  has  been  actually 
committed  by  tlio  cutting  of  tho  timbor.^^ 

An  injunction  will  not  ordinarily  be  granted  unless 
the  applicant  therefor  shows  that  the  tenant  in  l>os- 
session  has  attempted  to  commit  waste,  or  has  taken 
active  measures  looking  towards  its  commission,  or 
has  at  least  threatened  to  commit  it.^"  And  the  courts 
have  generally  refused  to  grant  an  injunction  as  against 
"meliorating"  or  trivial  waste.^^ 


M.  (Va.)  424;  Atkins  v.  Chilson.  48 
Mass.  (7  Mete.)  398,  41  Am.  Dec. 
448;  Brown  v.  Niles,  165  Mass. 
276,  43  N    E.  90. 

81.  Chapel  v.  Hull.  60  Mich. 
167,  26  N.  W.  874;  Drury  v,  Mol- 
ins,  6  Ves.  Jr.  328. 

82.  Pratt  v.   Brett,  2  Madd.  62 

83.  Kidd  V.  Dennison,  6  Barb. 
fN.  Y.)  9;  Herring  v.  Dean  of  St. 
Paul's,  2  Wils.  Ch.  1;  Jones  v. 
Gammon,  123  Ga.  47,  50  S.  E.  982. 

84.  Silvs,  V.  Garcia,  65  Cal.  591. 
4  Pac.  628. 

85.  Whitfieid  v,  B(  wit.  2  P. 
Wms.  240;  Ohio  Oil  Co.  v.  Daugh- 
ctee,  240  111.  361,  36  L.  R.  A.  (N. 
S.)  1108,  88  N.  E.  818;  University 
V.  Tucker.  31  W.  Va.  621,  8  S.  E. 
410;  Williamson  v.  Jones.  39  W. 
Va.  231,  25  L.  R.  A.  222.  19  S.  E. 
436. 

86.  Smyth  v.  Carter,  18  Beav. 
78;   Jungerman  v.  Bovee,  19  Cal. 


354;  Davenport  v.  ;\Tagoon,  13  Ore. 
3,  4  Pac.  299,  57  Am.  Rep.  1. 

87.  Baugher  v.  Crane,  27  Md. 
36,  92  Am.  Dec.  618;  ''■layman  v. 
Rownd,  82  Neb  598,  45  L.  R.  A. 
(N.  S.)  623,  118  N.  W.  328;  Doug- 
lass v.  Wiggins,  1  Johrs.  Ch.  (N. 
Y.)  435;  Fox  v.  Lynch,  71  X.  J. 
Eq.  537,  64  Atl.  439;  Hamburger 
&  Dreyling  v.  Settegast,  62  Tex. 
Civ.  App.  446.  i31  S.  W.  639: 
Poertner  v.  Russell,  33  Wis.  193: 
Brock  V.  Dole,  ftC  Wis.  142.  2'8 
N.  W.  334;  Denechaud  v.  Trisconl, 
26  La.  Ann.  402. 

88.  Watson  v.  Hunter,  5  Johns. 
Ch.  (N.  Y.)  169.  :•    •' 

89.  Bewes.  Waste.  340;  Ja'clc- 
soh  V.  Cator,  5  Ves.  Jr.  688;  Hext 
V.  Gill,  7  Ch.  App.  699;  St.  Clair 
V.  Sedwick,  39  Neb.  562,  58  N.  W. 
185;  Crockett  v.  Crockett,  2  Ohio 
St.  180. 

90.  Doherty  v.  Alln  an,  3  App 
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In  cases  in  which  an  iiijnnction  is  iii^raiited,  an  ac- 
counting by  the  tenant  as  to  the  proceeds  of  waste  .al- 
ready committed  may  be  ordered,  to  prevent  multi- 
plicity of  suits.^'  Ordinarily,  if  there  is  no  right  to  an 
injunction,  owing  to  the  fact  that  the  tenant  commit- 
ting waste  has  transferred  his  interests,  or  for  other  rea- 
son, no  accounting  will  be  allowed,  and  the  reversioner 
must  seek  redress  at  law.^-  But  an  accounting  has  been 
ordered,  a])ai-t  from  any  injunction,  as  incident  to  a 
discovery ,"■■•  in  the  case  of  waste  by  a  deceased  person, 
the  proceeds  of  which  have  gone  to  swell  the.  assets  of 
his  estate,^^  and  presumably  it  would  be  allowed  in  the 
case  of  equitable  waste. "'^ 

There  may  be  a  mandatory  injunction  to  compel 
the  person  committing  waste  to  restore  the  things  wast- 
ed, when  such  restoration  is  ])ossible.'*'^ 

(c)     Persons   entitled  to   sue.     The  action   of 


waste,   as    established    under    the    old    Knglish    statutes, 
could  be  brought  only  by  him  who  had  the  reversion  or 


Cas.  709;  Grand  Canal  CJo.  v.  I\Ic- 
Namee,  29  L.  R.  Ir.  131;  Meux  v. 
Cobley  [1892]  2  Ch.  253;  Brown 
V.  NUes  165  Mass.  276,  43  N.  E. 
90;  Butts  V.  Fox,  137  Mo.  App. 
370,  81  S.  W.  493.  And  see  Hub- 
ble V.  Cole,  85  Va.  87,  7  S.  E. 
242. 

91.  Jesus  College  v.  Bloom,  3 
Atk.  262;  Watson  v.  Wolff-Gold- 
man Realty  Co.,  95  Ark.  18,  128 
S.  W.  581;  Fleming  v.  Collins,  2 
Del.  Ch.  230;  Powell  v.  Cheshire, 
70  Ga.  357;  Anstays  v.  Anderson, 
194  Mich.  681,  160  N.  W.  475; 
Disher  v.  Disher,  45  Neb.  100, 
63  N.  W.  368;  Ackermr.n  v.  Hart- 
ley, 8  N.  J.  Eq.  476;  Winship  v, 
Pitts,  3  Paige  (N.  Y.)  259;  Wil- 
liamson V.  Jones,  43  W.  Va.  562, 
27  S.  E.  411.  See  Jtngerman  v. 
Bovee,  19  Cal.  354. 


92.  Jesus  College  v.  Bloom  3 
Atk.  263;  Smith  v.  Cooke,  3  Atk. 
378;  Parrott  v.  Palmer,  3  Mylne 
&  K.  632;  Lefforge  v.  West,  2  Ind. 
544;  Dennett  v.  Dennett.  43  N.  H. 
499;  Lippincott  v.  Barton,  42  N 
J.  Eq.  272;  Winship  v.  Pitts,  3 
Paige  (N.  Y.)  259;  Crockett  v. 
Crockett,  2  Ohio  St  180;  (Vimpiro. 
Rupel  V.  Ohio  Oil  Co.,  —  Ind.  — 
95  N.  E.   225.  ' 

93.  Whitfield  v.  Bewit,  2  P. 
Wms.  240. 

94.  Blake  v.  Pe'ers,  1  De  Gex, 
J.  &  S.  345;  Morris  v.  Morris,  3 
De  Gex  &  J.  323;  Lansdowne  v. 
Lansdowne,  1  Madd.  116. 

95.  See  Lansdowne  v.  Lans- 
down,  1  Madd.  116. 

96.  Vane  v.  Barnard,  2  Vern. 
738;  Rolt  v.  Somerville,  2  Eq.  Cas. 
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relnainder  in  foe  or  in  tail  immediately  following  up- 
on the  interest  of  liiiii  who  committed  tlie  waste,  with 
no  estate  of  freehold  intervenini*.'^'  Nor  eould  any  per- 
son maintain  this  action,  unless  he  had  an  estate  of 
inhei*itance  at  the  time  when  the  waste  was  committed, 
and  therefore  it  did  not  lie  by  an  heir  for  waste  done 
in  the  time  of  his  ancestor,  nor  by  the  grantee  of  a  re- 
version for  waste  committed  before  the  grant  to  him.*' 
It  was  furthermore  necessary  that  privity  exist  be- 
tween the  plaintiff  and  defendant  at  the  time  of  bring- 
ing the   action. ^^ 

An  action  on  the  case  for  waste,  as  distinguished 
from  an  action  of  waste,  may  be  brought,  it  is  said, 
by  one  having  a  reversion  or  remainder  for  life  or  for 
years  as  well  as  by  one  having  a  fee.^     And  there  is 


Abr.  759:  Klie  v.  Van  Broock,  56 
N.  J.  Eq.  18,  37  Atl.  469.  See  En- 
gle  V.  Thorn,  iO  N.  Y.  Super.  Ct. 
(3  Duer)    15, 

97.  Co.  Litt.  53a.  And  see  au- 
thorities cited  in  note  (7)  to 
(lieene  v.  Cole,  2  Wms.  Saund. 
252a,  and  in  Ames.  Cas.  in  Equity 
Jurisdiction,  467. 

98.  2  Co.  Inst.  305;  Note  to 
Greene  v.  Cole  2  Wms.  Saund.  at 

p.  252a;  Coniyn,  Land'l  &  Ten. 
489;  Bacon  v.  Smith,  I  Q.  B.  345; 
Crawford  v.  Brigg,  12  Ont.  8. 

99.  Co.  Litt.  53b;  2  Inst.  301. 
"At  common   law,  the  assignee 

of  the  tenant  by  the  curtesy  can- 
not be  sued  in  waste.  The  actior 
ought  to  have  been  brought 
against  the  tenant  himself  by  the 
heir;  and  the  books  state  that 
thereby  he  shall  recover  the  hid-. 
against  the  assignee,  for  the  priv 
ity  which  is  between  the  heir  and 
tenant^by  the  curtesy.  Walker'« 
Case,  3  Coke,  23.    So,  if  tenant  iu 


dower,  or  tenant  by  the  curtesy, 
grant  over  their  estate,  yet  the 
privity  of  action  remains  between 
the  heir  and  them,  and  he  shall 
have  an  action  of  waste  against 
them  for  waste  committed  after 
the  assignment;  but  if  the  heir 
grant  over  the  reversion,  then  the 
privity  of  action  is  destroyed,  an1 
the  grantee  cannot  have  any  ac- 
tion of  waste,  but  only  against 
the  assignee,  for  between  them  i*; 
privity  in  estate,  and  betweeo 
them  and  the  tenant  in  dower,  or 
the  tenant  by  the  curtesy,  is  no 
privity  at  all."  Bates  v.  Schraeder, 
13  Johns.   (N.  Y.)  260. 

1.  Note  (7)  to  Greene  v.  Cole,  2 
Wms.  Saund.  252;  Dickenson  v. 
Mayor,  48  Md.  583,  30  Am.  Rep 
492;  Dennett  v.  Dennett,  43  N.  H. 
499;  Dozier  v.  Gregory.  46  N.  C. 
(1  Jones  Law)  100.  This  view  is 
open  to  the  objection  that  one 
oiay  recover  damages  without  any 
certainty   that   be   will    suffer    by 
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at  least  one  decision  to  the  effect  that  it  will  lie  in  favor 
of  the  reversioner  in  spite  of  an  intervening  estate  of 
freehold.2  Nor,  by  the  weight  of  authority,  is  there  any 
necessity  that  privity  exist  at  the  time  of  bringing  the 
action.^  Bnt  an  action  for  damages  cannot  be  brought 
by  one  who  has  a  mere  possibility  of  an  estate,*  a  con- 
tingent remainder,  for  instance'"'  or  ah  executory  devise." 
There  are,  in  a  number  of  states,  statutory  pro- 
visions expressly  giving  a  right  of  action  to  particular 
classes  of  persons.    Tlius  it  is  sometimes  provided  that 


the  waste.  For  instance,  a  lifp 
tenant,  after  recovery  by  him,  may 
(lie  before  the  termination  of  the 
previous  estate,  in  which  case  the 
subsequent  reversioner  or  re- 
mainderman is  the  only  sufferer 
by  reason  of  the  waste.  See  Mayo 
v.  Feaster.  2  McCord  Eq.  (S.  Car. 
137. 

2.  Short  v.  Piper,  4  Har.  (Dal.) 
181. 

3.  Dickinson  v.  Baltimore,  48 
Md.  583,  30  Am.  Rep.  492;  Chase  v. 
Ilazelton,  7  N.  H.  171;  Robinson 
V.  Vv'heeler,  25  N.  Y.  252;  Hoolihan 
V.  Hoolihan,  193  N.  Y.  197,  85  N. 
E.  1103;  Dupree  v.  Dupree,  4 
Tones  Law  (49  N.  Car.)  387,  69 
Am.  Dec.  757;  Contra,  Foot  v. 
Dickinson,  2  Mete.  (Mass.)  611; 
And  see  Bacon  v.  Smith,  1  Q.  B. 
345. 

4.  Pavkovich  v.  Southern  Pac. 
R.  R.  Co.,  150  Cal.  39,  87  Pac. 
1097;  Peterson  v.  Clark,  15  Johns. 
(N.  Y.)  205;  Minnearolis  Trust 
Co.  V.  Verhulst,  74  111.  App.  350; 
Dawson  v.  Tremaine,  93  Mich.  320 
53  N.  V/.  1044. 

In  Trustees  of  Proprietors  of 
Kingston  v.  Lehigh  Valley  Coal 
Co.,  241  Pa.  469,  iS  Atl.  763,  it  was 


held  that  the  fact  that  the  rever- 
sioner would,  by  reason  of  the 
lease  being  for  nine  hundred  and 
ninety  nine  years,  not  be  entitled 
to  possession  for  centuries,  did 
not  prevent  the  recovery  of 
damages  by  him  for  the  improper 
removal  of  coal. 

5.  Brashear  v.  Macey,  3  J.  I. 
Marsh.  (Ky.)  93;  Hunt  v.  Hall,  37 
Me.  363;  Cannon  v.  Barry,  59 
Miss.  289;  Taylor  v.  Adams,  93 
Mo.  App.  277;  Latham  v.  Roan- 
oke R.  &  Lumber  '^o.,  139  N.  C.  9, 
111  Am.  St.  Rep.  764.  51  S.  E.  780; 
Briggs  V.  Briggs,  (R  I.)  95  Atl. 
505;  Pearson  v.  Yongve,  25  S.  C. 
162. 

But  it  has  been  held  that  as 
incident  to  an  injunc*^ion,  the  con- 
tingent remainderman  may  obtain 
an  accounting  for  past  vv^aste,  the 
proceeds  being  impounded  and  in- 
vested by  the  court  to  await  the 
vesting  of  the  remainder.  Watson 
V.  Wolff-Goldman  Realty  Co.  95 
Ark.  18.  Ann.  Cas.  1912A,  540,  128 
S.  W.  581.  See  dictum  contra  in 
Ohio  Oil  Co.  V.  Daughetee,  240  111. 
361,  88  N.   E.  813. 

6.  Gorfon  /.  Lowthe^  75  N.  C. 
193;  Sager  v.  Galloway,  113  Pa. 
500,  6  Atl.  209. 
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an  lirir  may  bi'iiig  mii  a<'tion  I'm-  waste  dono  in  the  time 
of  his  aiK'cstor  as  well  as  for  that  (hiiie  in  his  own  time. 
In  some  states  a  ri^ht  of  action  is  ^iven  in  terms  lo 
one  liaving  a  reversion  for  life  or  years  only,  whih^ 
not  infi-equently,  it  is  declared  that  the  presence  of  an 
intervening  estate  shall  not  affect  the  right  to  sue,  A 
number  of  statutes  give  a  right  of  action  to  the  person 
"injured"  or  to  the   person  "aggrieved."'^ 

To  sustain  an  ap])lication  for  an  injunction  to  p?*o- 
vent  waste  it  is  not  necessary  that  the  applicant  be  the 
immediate  reversioner,  but  any  person  substantially 
interested  in  reversion  or  remainder  may  make  the 
application,  thouiih  there  is  an  estate  intervening  be- 
tween his  estate  or  interest  and  that  of  the  tenant 
against  whom  the  injunction  is  sought.*  Accordingly 
a  reversioner  may  obtain  an  injunction  against  his  ten- 
ant's lessee,  a  subtenant.'*  Nor  need  the  applicant  for 
an  injunction  have  an  estate  in  fee  simple,  and  an  in- 
junction may  issue  to  protect  not  only  one  having  an 
estate  for  life  or  for  years^**  but  also  the  interest  of 
a  contingent  remainderman'^  of  an  executory  devisee  '^ 


7.  1  Stimson's  Am.  St.  Law,  § 
1353. 

8  Perrot  v.  Perroi.  3  Atk.  94; 
Anon.  Moore.  554  pi.  748;  Dennett 
V.  Dennett,  43  N.  H.  499;  Palmer 
V.  Young.  108  111.  App.  252. 

9.  Farrant  v.  Lovel,  3  Atk.  723. 

10.  Mollineux  v.  Powell,  3  P. 
Wms.  268n;  Davies  v.  Leo,  6  Ves. 
784;  Kane  v.  Vanlerburgh,  1 
Johns.  Ch.  (N.  Y.)  11;  Williams  v. 
Peabody,  8  Hun  (N.  Y.)  271; 
Smith  V.  Daniel,  2  McCord,  Ch. 
(S.  C.)   387. 

So  trustees  to  preserve  contin- 
gent remainders,  as  havihg  an 
estate  pur  outer  vie,  may  have 
an  injunction  to  rj.'train  was'e. 
Garth  v.  Cotton,   1  Ves.  546,  555; 


Lands  owne  v.  Landsdowne,  1 
Madd.  116,  137;  Birch-Wolfe  v. 
Birch,  L.  R.  9  Bq.  683. 

11.  Watson  V.  Wolff-Goldman 
Realty  Co.,  95  Ark.  18,  Ann.  ('as. 
1912A,  540,  128  S.  W.  531;  Brasn- 
ear  v.  Macej%  3  J.  J.  Marsh.  (Ky.) 
93;  Ohio  Oil  Co.  v.  Daughtee,  240 
111.  361,  36  L.  R.  A.  (N.  S.)  1108. 
88  N.  E.  818;  Cannon  v.  Bar'-y,  ."9 
Miss.  289;  Latham  v.  Roanoke  R. 
&  Lumber  Co.,  139  N.  C.  7,  111 
Am.    St.    Rep.    764.    51    S.    E.    780. 

12.  Turner  v.  Wright,  2  De  G. 
F.  &  J.  234;  Gordon  v.  Lowther, 
75  N.  C.  193;  Sager  v.  GaUoway, 
119  Pa.  500,  6  At:.  209. 

An  injunction  has  likewise  is- 
sued to  protect  the  interest  of  one 


988 


Real   Property. 


[§  291 


an  inohoate  right  of  dowor^'-  and  even  the  interest  of  an 
infant  on  renfrr  so   werc}'^ 

i-ri (d)     Forfeiture.      The    statute    of    Gloucester 


provided  that  the  tenant  should  lose  the  thing  that  he 
has  wasted, '•"'  and  there  are  in  several  of  the  states 
statutory  provisions  for  the  forfeiture  of  his  estate  by 
a.  tenant  committing  waste,  in  some  cases  only  :wlien  the 
waste  was  done  maliciously  or  when  it  equals  in 
amount  the  value  of  the  residue  of  the  tenant's  estate. ^^ 
The  courts  are  usually,  it  seems,  indisposed  to  enforce 
a  forfeiture  for  this,  as  for  any  other  cause. ^^ 


§  291.  Right  to  the  proceeds  of  waste.  Things 
wrongfully  severed  by  the  particular  tenant  in  the 
course  of  commission  of  waste  belong  to  the  reversioner 
or  remainderman,^*  and  the  latter  may  presumably  main- 


having  an  inter  esse  termini,  that 
is,  an  estate  for  years  to  com- 
mence in  the  future.  Evans  v. 
Prince's  Bay  Oyster  Co.,  154  N. 
Y.  Supp.  279;  and  also  that  of  one 
having  a  contingent  right  of  re- 
entry for  breach  of  a  condition. 
Pavkovich  v.  Southern  Pacific  R. 
R.  Co..  150  Cal.  39,  87  Pac.  1097. 
But,  that  one  having  a  mere  pos- 
sibility of  reverter  after  a  deter- 
minable fee  is  not  ordinarily  en- 
titled to  an  injunction,  see  Dees 
V.  Cheuvronts,  240  111.  486,  88  N. 
E.  1011. 

13.  Brown  v.  Brown.  94  S.  C. 
492,  78  S.  E.  447;  Contra,  Rum- 
sey  V.  Sullivan,  (N.  Y.  App.  Div.) 
150  N.  Y.  Supp.  287;  See  editorial 
notes  in -28  Harv.  Law  Rev.  it  p. 
615,  15  Columbia  Law  Rev,  at  p. 
364. 

14.  Lutterel's  Case,  cited  Prec. 
Ch.  50;  Robinson  v.  Litton,  3  Atk. 


209;    Garth  v.  Cotton,  1  Ves.   546, 
555. 

1;%.  That  the  forfeiture  extend- 
ed only  to  so  much  of  the  premises 
as  was  wasted,  see  Co.  Lift.  54  a; 
Jackson  v.  Tibbitts,  3  Wend.  (N. 
Y.)   341. 

16.  1  Stimson's  Am.  St.  Law,  ^ 
1332   (B). 

17.  See  Thacher  v.  Phinney,  89 
Mass.  (7  Allen)  146;  Jackson  v. 
Andrew,  18  Johns.  (N.  Y.)  434; 
Williard  v.  Williard,  56  Pa.  119; 
Northcraft  v.  Blumauer,  53  Wash. 
243  101  Pac.  871. 

18.  Bewes,  Waste,  193;  Bowles' 
Case,  11  Coke,  79;  Herlakenden's 
Case,  4  Coke,  62  a;  Bewick  v. 
Whitfield,  3  P.  Wms.  267;  Bulkey 
V.  Dolbeare,  7  Conn.  232;  Richard- 
son V.  York,  14  Me.  216;  White  v. 
Cutler,  34  Mass.  (17  Pick.)  248, 
28  Am.  Dec.  296;  Johnson  v.  John- 
son, 18  N.  H.  594;  Lane  v.  Thomp- 
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tain  replevin  for  their  recoviM-y,"^  or  he  may  sue  tho 
tenant  in  trover  for  their  value,-'*  or,  in  case  the  tenant 
subsequently   removes   tjieni,   in   trespass.'-' 

The  tenant  in  possession  is  entitled  to  the  proeeeds 
of  sueh  wood  as  may  be  rightfully  severed  by  him, 
whethei-  he  makes  the  severance,-"-^  or  it  is  tin'  result 
of  a  wind  storm  or  other  aetion  of  the  elements,-'-  and 
a' like  doctrine  applies  in  connection  with  other  acts 
which  do  not  involve  waste.-*  So  in  the  case  of  a 
tenancy  without  im]ieachment  of  waste,  the  proceeds  of 
trees  or  minerals  severed  from  the  land,  either  by  the 
elements  or  by  a  stranger,  belong  to  the  tenant,  as  if 
they  were  severed  by  hiuL^"^ 

A  life  tenant  is,  upon  the  vesting  of  his  estate  in 
possession,  entitled  to  the  proceeds  of  a  severance 
made  during  the  possession  of  previous  tenants  for  life 
unimpeachable   of   waste,   under   the   same    settlement.^* 


son,  43  N.  H.  320;  Shult  v.  Barker. 
12  Serg.  &  R.  (Pa.)  272;  WiUiam- 
son  V.  Jones,  43  W.  Va.  562,  27 
S.  E.  411. 

If  the  tenant  wrongfuHy  cuts 
timber,  a  purcliaser  of  the  timber 
under  a  lien  for  sawing  acquire? 
no  title.  Hill  v.  Burgess.  37  S.  C. 
604,  15  S.  E.  963. 

19.  Warren  County  Sup'rs  -^ 
Cans,  80  Miss.  76,  31  So.  539.  And 
see  McNally  v.  Connolly,  70  Cal. 
3,  11  Pac.  3'^0.  and  case-,  cite-^  13 
Am.  &  Eng.  Enc.  Law  (2d  Ed., 
680,  note  4. 

20.  Vin.  Abr.  Trees  (A)  pi.  7; 
Farrant  v.  Thompson,  5  Barn  & 
Aid.  826;  Udal  v.  Udal,  Aleyn,  81; 
Brooks  V.  Rogers.  101  Ala.  Ill,  13 
So.  386;  Wa-ren  County  ''up'rs  v. 
Gans,  80  Miss.  76.  31  So.  539; 
Schermerhorn  v.  Buell,  4  Denio 
(N.  Y.)   422. 

21.  Vin  Abr.,  Trees  (A)  pi.  7; 
Udal   V.   Udal,   Aleyn,    81;    Scher- 


merhorn V.  Biiell,  40  Denio  (N.  Y.^ 
422. 

22.  Clement  v.  Wheeler,  25  N. 
H.  361;  Keeler  v.  Eastman,  11  Vt. 
293;  Proffitt  v.  Henderson,  £9  Mo. 
i::25;  Crockett  v.  Crockett,  2  Ohio 
St.  180. 

23.  Bateman  v.  Hotchkin.  31 
Beav.  486;  Herlakenden's  Case,  i 
Coke,  63  a  ;  Bowies'  Cas,  11 
C-ke,    79    b. 

24.  Lewis  v.  Godson.  15  Ont. 
152.  But  clause  in  the  lease  ar. 
thorizing  the  tenant  to  make  al- 
tcratiors  in  a  building  does  not 
entitle  him  to  the  articles  severe  I 
in  making  the  alterations.  Agate 
V.  Lowenbein,  57  N.  Y.  604. 

25.  Bowles'  Case.  11  Coke,  79 
b;  Bewes,  Waste,  151;  A  ony- 
mous.  Mos.  237;  In  re  Barrington, 
33  Ch.  Div.  523. 

26.  Gent  v.  Harrison,  Johns. 
517;  Lowndes  v.  Norton,  6  Ch.  Div. 
139. 
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§  292.  Waste  by  cotenant.  While,  at  common  law, 
there  was  no  right  of  action  in  favor  of  one  tenant  in 
common  against  a  cotenant  for  waste  committed  by  the 
latter,  this  right  was  given  by  an  early  statute.^'  There 
are  in  some  states  in  this  country  somewhat  similar 
statutes  giving  a  right  of  action  to  a  tenant  in  common 
or  joint  tenant  against  his  cotenant  on  account  of  waste 
committed  by  the  latter.-**  In  some  states  there  is  such 
a  right  of  action,  it  seems,  independently  of  statute.^* 

An  injunction  may  issue  to  restrain  waste  by  a 
cotenant  when  otherwise  irreparable  injury  might  re- 
sult, but  generally,  as  a  cotenant  is  entitled  to  the 
possession  and  use  of  the  land,  an  injunction  wall  not 
issue.^" 


As  regards  minerals.    The  extraction  of  miner- 
als by  one  cotenant  has  occasionally  been  regarded   as 


27.  St.  Westminster  II.  (13 
Edw.  I  ,  A.  D.  1285)  p.  22.  See 
Co.  Litt.  200a,  200b;  2  Cruise,  Dig. 
tit.  18,  c.  1,  §  65;  Id.  lit.  20,  §  9; 
Wilkinson  v.  Haygarth,  ir  Q.  B. 
837. 

28.  1  Stimson's  Am.  St.  Law,  § 
1377.  See  McCord  v.  Oakland 
Quicksilver  Min.  Co.,  64  Cal.  134, 
49  Am.  Rep.  687,  27  Pac.  863; 
Murray  v.  Haverty,  70  111.  318; 
Emmons  v.  Emmons,  178  Ky.  180, 
198  S.  W.  900;  Maxwell  v.  Max- 
well, 31  Me.  184,  30  Am.  Dec. 
657;  Benedict  v.  Torrent,  83  Mich. 
181,  21  Am.  St.  Rep.  580;  Cosgriff 
V.  Dewey,  164  N.  Y.  1,  79  Am.  Si. 
Rep.  620,  58  N.  E.  1;  Childs  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co. 
(Mo.)  17  S.  W.  954;  Morrison  v. 
Morrison,  122  N.  C.  598,  29  S.  E. 
901;  Cecil  v.  Clark,  <7  W.  Va. 
402. 

29.  Dodge  v.  Davis,  85  Iowa 
'^7,  52  N.  W.  2,  Childs  v.  Kansas 


City,  St.  J.  &  C.  B.  R.  Co.,  117 
Mo    414,   23   S.   W.   373. 

That  a  cctenant  may,  even 
after  he  has  parted  with  his  in- 
terest, sue  on  account  of  waste 
committed  previously,  see  Hool- 
ihan  v.  Hoolihan,  193  N.  Y.  197, 
85  N.  E.  1103. 

30.  Hole  .V.  Thomas,  7  Ves. 
589;  McCord  v.  Oakland  Quick- 
silver Min.  Co.,  64  Oul.  134.  49 
Am.  Rep.  686,  27  Pac.  863;  Bur- 
ris  V.  Jackson,  8  DCi.  Ch.  345, 
68  Atl.  381;  Hancock  v.  Thjrpe, 
129  Ga.  812,  60  S.  E.  168;  Musch 
V.  Burkhart,  83  Iowa.  301.  12  L. 
R.  A.  484.  32  Am.  St.  Rep.  305, 
48  N.  W.  1025;  Russell  v.  Mer- 
chants' Bank  of  Lake  City,  47 
Minn.  286,  28  Am.  St.  Rep.  368, 
50  N.  W.  228;  Susquehanna  Trans- 
mission Co.  v.  St.  Clair,  113  Md. 
667,  140  Am.  St.  Rep.  452,  77  Atl. 
1119 ;  Obert  v.  Obert,  5  N.  J.  Eq.397 ; 
1119;    Mott  V.  Underwood,  148  N. 
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constituting  waste,^'  and  occasionally  a  contrary  view 
lias  been  taken. ^^  In  two  or  three  states,  perhaps,  a 
cotenant  has  been  regarded  as  gnilty  of  waste  in  case 
he  opens  a  new  mine,  bnt  not  if  he  works  a  mine  al- 
ready opened,^"^  thus  applying  the  same  rule  as  is 
ordinarily  applied  in  C(ninection  with  the  (|uestion  of 
waste  ))y  a  jiaiticulai-  tenant.'^-*"  The  cases  recognizing 
the  right  of  a  cotenant  to  extract  minerals  are  based 
chiefly  on  the  consideration  that  unless  this  right  be 
conceded  him  he  may  be  in  eiTect  deprived  of  the 
full  enjoyment  of  the  property  by  reason  of  the  re- 
fusal of  the  other  cotenants  to  consent  to  this  mode 
of  using  the  property.  Such  a  consideration  would 
hardly  apjily  in  the  case  of  propei'ty  susceptible  of 
utilization  in  another  manner,  which  would  be  pre- 
vented or  interfered  with  by  the  extraction  of  minerals 
therefrom.  And  since  a  cotenant  may,  at  the  ])resent 
day,  almost  always  compel  a  partition,^"*  the  cogency 
of  the  consideration  referred  to  appears  to  be  some 
what  open  to  question. 

In  so  far  as  the  taking  of  minerals  by  a  cotenant 
may  be   regarded   as   waste,   he   is   no   doubt   liable    in 

Y.  463.  51  Am.  St.  Rep.  711,  32  L.  v.  Holley,  42  Coriii.  453;  ^FcGowan 

R.  A.  270,  42  N.   E'.   1048;    Woods  v.    Bailey,    179    Pa.    470,    36    Atl. 

V,  Early,  95  Va.  307,  28  S.  E.  374.  S25;     Harlan     v.     Centra'     Phos- 

See  Ames,  Cas.  Eq.  Jur.  485.  phate   Co.,    (Tenn.   Ch.)    62   S.   W. 

31.     Murray  v.  Haverty,  70  111.  614. 
318;  Childs  v.  Kansas  City,  St.  J.  33.     Hook  v.  Garfield  Coal  Co., 

&   C.   B.   R.   Co.,   117   Mo.   414,   23  112  Iowa,  210,  83  N.  W.  963;  Cos- 

S.  W.  373;  Anaconda  Copper  Min-  griff    v.    Dewey,   164    N.    Y.    1,   79 

ing   Co."  V.    Butte   &    Boston    Min.  Am.  St.  Rep.  620,  58  N.  E.  1.      So 

Co.,    17    Mont.    519,    -IZ    Pac.    924,  it    has    been    held    that    it    is    not 

(statute);   Abbey  v.  Wheeler,  170  waste  to  dig  clay  for  the  making* 

N.  Y.  122,  62  N.  E.  1074  (semble)  ;  of    bricks    as    was    Jone    by    the 

Cecil  V.  Clark,  49  W.  Va.  459,  39  previous  owner.     Russ*»ll  v.  Mer- 

S.    E.   202;    Dougall    v.    Foster,    4  chants'    Bank    of    Lake    City,    47 

Grant's  Ch.    (Up.  Can.)   319    (tak-  Minn.    286.    28   Am.    St.   Rep.    368, 

ing  earth).  50   N.   W.   228. 

32.     McCord  v.  Oakland  Quick-  33a.     Ante  §  282. 

silver    Min.    Co.,    64    Cal     134,    49  34.     Ante,  §  2U4. 

Am.  Rep.  687,  27  Pac.  863;  Marsh 
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damages  or  compellable  to  account,  at  the  suit  of  the 
other  coteiiaiit/^^  And  it  has  occasionally  been  decided 
that,  even  though  such  taking  is  not  waste,'**''  the  co- 
tenant  who  takes  the  minerals  is  bound  to  account  for 
all  over  his  own  proportion  of  the  minerals  taken  out, 
subject  to  a  deduction  for  the  cost  of  extraction,  that 
is,  he  must  account  to  his  cotenants  for  their  share  on 
the  basis  of  the  value  of  those  minerals  in  place.^'^  In 
those  jurisdictions,  however,  in  which  a  cotenant  in 
possession  is  not  regarded  as  under  an  obligation  to 
account  for  profits  accruing  from  his  o^vn  utilization  of 
the  land,^^  it  appears  that  he  can  be  liable  to  the 
other  cotenant  on  account  of  his  taking  of  minerals 
only  on  the  theory  that  this  constitutes  waste,  or  by 
i-eason  of  a  statute  applicable  to  this  particular  case.^^ 
That  one  cotenant  cannot  bore  for  oil  or  gas  has 
been  occasionally  decided,^"  and  if  he  does  so  without 
?ight  such  action  constitutes  waste,  for  which  he  would 


35.  Cosgriff  v.  Dewey,.  164  N 
Y.  1,  79  Am.  St.  Rep.  620,  58  N. 
E.  1;  Childs  v.  Kansas  City,  St.  J. 
&  C.  B.  R.  Co.,  117  Mo.  414,  23 
S.  W.  373;  Cecil  v.  CUrk,  47  W. 
Va.  402,  81  Am.  St.  Rep.  802,  35 
S.  E.  11;  William.son  v.  Jones,  39 
W.  Va.  231,  25  L.  R.  A.  222,  19  S. 
E.  436;  Bettering  v.  Nordstrom, 
148  Fed.  81,  78  C.  C.  A.  157;  Sil- 
ver King  Coalition  Mines  Co.  v. 
Mining  Co.,  204  Fed.  166,  122  C.  C. 
A.  402;  See  Coleman's  Appeal,  62 
Pa.  252;   Fulmer's  App-^al  128  Pa. 

•  24,    15   Am.   St.   Rep.   662,   18   Atl. 
493. 

36.  Ante,  this  section,  note  32. 

37.  Clowser  v.  Joplin  Mining 
Co.,  4  Dill  469,  note;  Goller  v. 
Fet.  30  Cal.  481;  Hull  v.  Mc- 
Donald, 22  Ga.  131;  Edsall  v.  Mer- 
:ill,  37  N.  J.  Eq.  114. 


In  Alderson  v.  Horse  Cr<^ek  Coal 
Land  Co.,  81  W.  Va.  411,  94  S.  E. 
716,  it  was  held  proper  to  refuse 
an  injunction  against  the  mining 
of  coal  by  a  cotenant  when  it  was 
possible  to  assign  *o  him,  in  par- 
tition proceedings,  the  pa'-t  of  the 
land  from  which  the  coal  was 
taken. 

38.  Auie,  §  198,  notes  28,  29. 

39.  Such  as  the  Pennsylvania 
act  of  April  25,  1850;  See  Mc- 
Gowan  v.  Bailey,  179  Pa.  470,  36 
Atl.  325. 

40.  Zeigler  v.  Brenneman,  237 
111.  15,  86  N.  E.  597;  Williamson 
V.  Jones,  43  W.  Va.  562,  38  L. 
R.   A.    694,   64   Am.    St.   Rep.    891, 

27  S.  E.  411;  Pyle  v.  Henderson, 
65  W.  Va.  39,  63  S.  E.  762;  Contra, 
Compton  V.  People's  Gas.  Co.  75 
Kan.   572,   89   Pac    1039. 


§  292] 


Eights  of  Enjoyment. 


993 


be  liable  accordingly.^'  He  may,  it  scorns,  operate  an 
oil  well  already  opened,  without  committing  waste,*- 
but  he  would  even  in  that  case  be  liable,  in  some 
states,  for  the  value  of  the  other  cotenants'  share  of 
the  oil  extracted,  less  the  cost  of  extracting  it.*'* 

As  regards,  trees  and  timber.    On  the  question 


whether  the  cutting  of  trees  by  a  cotenant  constitutes 
waste  the  cases  are  not  in  accord.  Tn  England  it  is 
said  to  be  waste  if  the  trees  are  not  in  proper  condi- 
tion for  cutting  and  sale,**  and  only  then.*^  Tn  this 
country  the  cutting  of  trees  by  a  cotenant  has  occasion- 
ally been  regarded  as  waste,*''  and  occasionally  a  con- 
trary view  has  been  asserted.*"  Tn  some  cases  the 
question  whether  the  cutting  of  trees  constitutes  waste 
has  been  regarded  as  dependent  on  whether  this  in- 
volves material  injury  to  the  property  as  a  whole,*^ 
a  view  which  appears  to  accord  with  that  which  is 
adopted  in  connection  with  the  question  of  waste  in 
other  relations.*^     In  determining  whether  such  action 


41.  See  South  Penn.  Oil  Co.  v. 
Haught,  71  W.  Va.  720,  78  S.  E. 
757. 

42.  Winiamson  v.  Jon-^s.  43  W. 
Va.  562,  38  L.  R.  A.  694,  64  Am. 
St.  Rep.  891,  27  S.  E.  411. 

43.  Dangerfield  v.  CaldweH,  151 
Fed.  554,  81  C.  C.  A.  400. 

44.  Hole  V.  Thomas,  7  Ves.  589. 
45     Martin  v.  Knollys,  8  Term. 

Rep.  145.  And  so  in  Rhode  Is- 
land, Buchanan  v.  Jencks  38  R. 
I.  443,  96  Atl.  307. 

46.  Nevels  v.  Kentucky  Lum- 
ber Co.,  108  Ky.  550,  49  L.  R.  A. 
416,  94  Am.  St.  Rep.  388,  56  S.  W. 
969,  22  Ky.  L.  Rep.  247,  49  L.  R. 
A.  416,  56  S.  W.  969;  Emmons  v. 
Emmons,  178  Ky.  180,  198  S.  W. 
900;  Benedict  v.  Torrent,  S3  Mich. 
181,  11  L.  R.  A.  278,  21  Am.  St. 
Rep.  589,  47  N.  W.  129;  Cosgriff 
R.   P.— 63. 


V.  Dewey,  164  N.  Y.  1,  79  Am.  St. 
Rep.  620,  58  N.  E.  1;  El  well  v. 
Burnside,  44  Barb.  (N.  Y.)  447; 
Vick  V.  Tripp,  153  N.  C.  90,  68  S. 
E.  1067  (semble);  Hardman  v. 
Brown,  77  W.  Va.  478,  88  S.  E. 
1016. 

47.  Gulf  Red  Cedar  Co.  v.  Cren- 
shaw, 188  Ala.  606,  65  So.  1010; 
Hihn  V.  Peck,  18  Cal.  640;  Alford 
V.  Eradeen,  1  Nev.  230;  Baker  v. 
Wheeler,  8  Wend.  (N.  Y.)  507,  24 
Am.  Dec.  66. 

48.  Hancock  v.  Day,  McMull 
Eq.  (S.  Car.)  69,  36  Am.  Dec. 
293;  Johnson  v.  Johnson,  2  Hill 
Eq.  (S.  Car.)  277,  29  Am.  Dec. 
72;  McDodrill  v.  Pardee  &  Curtin 
Lumber  Co.,  40  W.  Va.  564,  21 
S.  E.  878. 

49.     Ante  §  276,  note  19. 
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oil  tlie  part  of  a  coit'iiant  constiliites  waste,  moreover, 
t]ie  fact  that,  in  that  jurisdiction,  tlip  cotonant,  as  being 
himself  in  possession,  could  not  be  com])o]led  to  account 
for  the  other's  share, "^'^  except  on  the  theory  of  waste, 
might  well  be  regarded  as  a  consideration  of  very  con- 
sidoral)le  weight  in  favor  of  regarding  it  as  waste. •'''^ 

VII.       BOUNDAEIES. 

§  293.  Judicial  determination.  The  questions  most 
frequently  arising  in  connection  with  the  subject  of 
the  boundaries  of  land  involve  their  ascertainment  with 
reference  to  a  description  in  a  particular  conveyance; 
that  is,  the  determination  of  the  exact  limits  of  the 
tract  conveyed.  These  questions  will  be  discussed  in 
a  subsequent  part  of  the  work  in  connection  with  con- 
veyances of  land."^^-  The  question  whether  the  government 
or  the  littoral  or  riparian  proprietor  is  the  owner  of 
land  under  water  is  frequently  discussed  as  a  matter 
of  boundary,  but  it  has  seemed  prefera])le  to  treat  it 
separately  as  a  question  whether  the  ownership  of  the 
submerged  land  is  prima  facie  incident  to  the  ownership 
of  tlie  littoral  or  ri]iarian  land."*" 

There  is,  apart  from  statute,  no  ]iroceeding  at 
law  by  which  one  owner  of  land  can  obtain  an  adjudi- 
cation as  to  the  proper  location  of  a  lioundary  line,  as 
between  him  and  tlie  adjoining  owiI'T,  tuougn  ae  has 
a  remedy  by  tres]"fass  or  ejectment  For  disregard  of 
the  x^roper  line  by  the  latter.'"'^ 

A  court  of  equity  will,  in  some  (ases,  issue  a  com- 
mission for  the  determination  of  a  lioundary  line,  but 
this  will  not  be  done  unless  there  is   some  ground  for 

50.  Anle  8  19S,  notes  2S,  29  .  So.  1010. 

51.  See  ElweU  v.  Burnside,  44  52.     Post   i§    441-447. 
Barb.     (N.    Y.)     447;     Darden     v.  53.     f'o^l    <5S    ?,(H)-?A)?,. 

^Gowper,   7   Jones  L.    (N.   C  )    210,  54.     Leake,    Prop,   in   Land,  10; 

75  Am.  Dec.  461;  Gulf  Red  Cedar  Sedgwick  &  Wait,' Trial  of  Title 
Co.  V.  Crenshaw,  188  Ala.  606,  65       to  Land  §  865. 
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eqiiii;i])lo  iiit(MTerciice  otluT  tliaii  tlio  nne('i't;iiiiiy  of 
tlie  boundary/'"'  Such  cMiuitable  groiiiul  for  the  issuaiioe 
of  a  commission  exists  when  the  effect  will  l)e  to  avoid 
a  imiltiplicity  of  suits,'"'*'  when  one  of  the  parties  is  in 
the  relation  of  tenant  to  the  one  scekinu'  relief,  and 
therefoi'e  under  an  ol)]ii>ation  lo  pi-eserve  the  boundary 
between  the  land  of  his  landlord  and  any  land  adjacent 
thei'cto  wliicli  he  may  own,"''  and  also  wlicn  the  uiKM-r- 
tainty  of  the  line  is  the  result  of  fi'and  or  misconduct 
on  the  part  of  the  defendant/''' 

Tn  many  of  the  states,  jurisdiction  is  expressly 
given  by  statute  to  particular  courts  to  ascertain  and 
establish  boundary  lines  which  are  uncertain  or  in  dis- 
pute, by  means  of  officials  to  be  named,  frequently 
called  ''processioners, "  who,  after  investigating  the 
question  of  the  boundary,  report  thereon  to  the  court, 
which  may  or  may  not  approve  their  finding."'^ 


55.  Wake  v.  Convei's,  1  Eden 
331,  2  White  &  T.  Lead.  Cas.  Eq. 
850;  Miner  v.  Warmiagton,  1  Jac. 
&  W  492;  Wetherbee  v.  Dunn,  36 
Cal.  249;  Perry  v.  Pratt,  31  Conn. 
433;  Doggett  v.  Hart,  5  Fla.  215. 
58  Am.  Dec.  464;  Boone  v.  Rob- 
inson, 151  Ky.  715,  152  S-  W.  753; 
Cullen  V.  Ksiaszkiewicz,  154  Mich. 
627,  118  N.  W.  496;  De  Veney  v. 
GaUaghor,  20  N.  J.  Eq.  33;  Davis 
V.  Tremain,  206  N.  Y.  236,  98  N. 
E.  383;  Hough  v.  Martin,  22  N.  C. 
379,  34  Am.  Dec.  403;  Wolfe  v. 
Scarborough,  2  Ohio  Ft.  361;  No- 
lan V.  Cook,  81  Ore.  472,  158  Pac. 
8l0;  Norris'  Appeal,  64  Pa.  St. 
275;  Watkins  v.  Childs,  80  Vt. 
99,  11  Ann.  Cas.  1123,  66  Atl.  805; 
Stuarts'  Htirs  v.  Coalter,  4  Rand. 
(Va.)  74,  15  Am.  Dec.  731.  note; 
Cresap  v.  Kemble,  26  W.  Va  603. 
56.  Wake  v.  Conytrs,  1  Eden, 
331,  2  White  &  T.  Lead.  Cas.  Eq. 
850;      Bute     v.      Glamorganshire 


Canal  Co.,  1  Phillips  681;  Boone 
V.  Robinson,  151  Ky.  715,  152  S. 
W.  753;  Reinecke  v.  Reinecke, 
105  Miss.  798,  63  So.  215;  De 
Veney ,  v.  Gallagher,  20  N.  J.  Eq. 
33;  Boyd  v.  Dowie,  65  Barb.  (N. 
Y.)  237;  Culver  v.  Rodgers,  33 
Ohio  St.  537.  See  Goff  v.  Goff, 
78  W.  Va.  423,   89  S.  E.  9. 

57.  Atty.  Gen.  v.  Fullerton,  2 
Ves.  &  B.  264;  Spike  v.  Harding, 
7  Ch.  D.  871. 

58.  Guic^  V.  Barr,  130  Ala. 
570,  30  So.  563;  Fraley  v.  Peters, 
12  Bush.  (Ky.)  469;  Le  Comte  v. 
Freshwater,  56  W.  Va.  336,  49  S. 
E  238;  Watkins  v.  Cnilds,  80  Vt. 
99,    66    Atl.    805. 

59.  See  Amos  v.  Parker,  88  Ga. 
754,  16  S.  E.  200;  Atkins  v.  Hus- 
ton. 106  111.  492;  We"k?mp  v.  Jun- 
gers,  150  Iowa,  292,  129  N.  W. 
953;  Johnson  v.  Norton,  3  B.  Mon. 
(Ky.)  429;  Poiter  v.  Durham,  90 
N.  C.  55;  Love  v.  Movrill,  19  Ore. 
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§  294.  Express  agreement  as  to  boundary.  There 
are,  in  this  country,  a  great  number  of  decisions  bear- 
ing' upon  the  effect  of  an  agreement  by  adjoining  owners 
as  to  the  boundary  line  between  their  hinds,  or  of  their 
recognition  of  a  certain  line  as  the  boundary  without 
any  express  agreement  in  relation  thereto.  These  deci- 
sions are  frequently  most  unsatisfactory  in  their  dis- 
cussion of  the  principles  involved,  and,  purporting,  as 
they  variously  do,  to  be  based  on  principles  of  agree- 
ment, ''acquiescence,"  "practical  location,"  estoppel, 
or  the  statute  of  limitations,  it  is  impossible  to  deduce 
from  them  any  generally  accepted  rules  upon  the  sub- 
ject. 

An  agreement  between  adjoining  owners  as  to  the 
location  of  a  boundary  line,  though  merely  oral,  is  not, 
it  is  generally  conceded,  invalid  as  bein^'  within  the 
Statute  of  Frauds,  provided  the  agreement  is  followed 
by  actual  or  constructive  ]iossession  l)y  each  of  the 
owners  up  to  the  line  so  agreed  upon,  and  ])rovided, 
further,  that  the  proper  location  of  the  line  is  uncer- 
tain or  in  dispute;  the  theory  being  that  the  agreement 
does  not,  in  such  case,  involve  any  transfer  of  title  to 
land,  but  merely  an  application  of  the  language  of  the 
instruments  under  which  the  owners  claim.'^'^  On  the 
other  hand,  it  has  been  held  that,  if  the  boundary  line 

545,  24  Pac.  916;   Washington  Co.  324,  48  N.  E.  165;   McCoy  v.  Pax- 

V.  Matteson,  11  R.  I.   550;    Jaggy  ton,    156    Iowa,    104,    135    N.    W. 

V.  Rooney,  ei  Wash.  381,  112  Pac.  1091;    Warden   v.    Addington,    131 

367.  Ky.  296,  115  S.  W.  211;  Pittsburgh 

60.     Malones  v.  Mobbs,  102  Ark.  &-  L.  A.  Iron  Co    v.  Lake  Superior 

542,  Ann.  Cas.   1914A,  479,  145  S.  Iron  Co..  118  Mich.  109,  76  N.  W. 

W.  193,  146  S.  W.   143;   Young  v.  395;  Archer  v.  Helm,  69  Miss.  730^ 

Blakeman,    153   Cal.    477,   96    Pac.  11  So.  3;  Brummell  v.  Harris,  148 

888;    Lindsay  v.  Springer,  4  Har.  Mo.  430,   50   S.   W.   93;    ODonnell 

(Del.)  547;  Watrous  V.  Morrison,  v.    Penney,    17    R.    I.    164,   20   AtL 

33  Fla.  261,  39  Am.  St.  Rep.  139,  305;   Harrell   v.  Houston,  66  Tex. 

14   So.    805;    Clark   v.    Hulsey,   54  278,  17  S.  W.  731;  Rose  v.  PMch- 

Ga.  608;    Idaho  Land  Co.  v.   Par-  er,    83    Wash.    623,    145    Pac.    989; 

sons,    3    Idaho    450,    31    Pac.    791;  Gwynn    v.    Schwartz,    32    W.    Va. 

St.  Bede  College  v.  Weber,  168  111.  487,  9  S.  E.  880. 
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is  not  doubtful  oi-  in  disi)iite,  an  oral  ai!:room(Mit  for  its 
chanp;e  is  invalid,  this  iiivolvino-  an  actual  transfer  of 
land,  within  the  statute,*"''  AVhy  the  a^i-eement,  to  be 
effective  as  locating  the  line,  must  be  followed  l)y  posses- 
sion in  accordance  therewith,  in  order  to  be  outside  of 
the  scope  of  the  statute,  does  not  a|ii)ear  from  the 
decisions,  but  presumal)ly  the  underlying  idea  is  tlial 
the  taking  of  possession  constitutes  part  performance 
taking  the  case  out  of  the  Statute  of  Frauds.  According 
to  some  cases,  the  oral  agreement  is  sufficient  without 
reference  to  the  question  of  possession  thereunder."'^ 
In  order  that  an  .  agreement  between  adjoining 
owners,  locating  their  conmion  boundary  line,  be  valid, 
it  is  in  some  states  at  least,  necessary,  not  only  that, 
as  above  stated,  the  true  line  be  uncertain  or  in  dis- 
pute, but  also  that  the  agreement  be  by  way   of  com- 


61,  Wells  V.  Bently,  87  Ark. 
625,  113  S.  W.  639;  Schwab  v. 
Donovan,  165  Cal.  360,  132  Pac. 
447;  Watrous  v.  Morrison,  33  Fla 
261,  39  Am.  St.  Rep.  139,  14  So. 
805;  Gayheart  v.  Cornett,  19  Ky. 
L.  Rep.  1052,  42  S.  W.  730;  Olin 
V.  Henderson,  120  Mich.  149,  79 
N.  W.  149;  Alt  v.  Butz,  81  N.  J.  L. 
156,  79  Atl.  881;  Vosburgh  v. 
Tpator,  32  N.  Y.  561;  Lennox  v. 
Hendricks,  11  Ore.  33,  4  Pac.  515; 
Newton  v.  Smith,  40  Pa.  Super. 
Ct.  615;  Nichols  v.  Lytle's  Lessee, 
4  Yerg.  (Tenn.)  456,  26  Am.  Dec. 
240;  Rydalch  v.  Anderson,  37 
Utah  99,  107  Pac.  25;  George  v. 
Hollins,  72  W.  Va.  25,  77  S.  E. 
356;  Duel  v.  Bluembke,  154  Wis,  • 
519,   143   N.   W.   179. 

Even  a  written  agreement 
might  in  such  case  be  regarded  as 
invalid,  by  reason  of  the  fact 
that  It  is  intended  to  operate  as 
a  conveyance  without  containing 
any  words  of  ronvpvHnco.     L-^wis 


v.  Ogram,  149  Cal.  509.  10  L.  R. 
A.  (N.  S.)  610,  117  Am.  St.  Rep. 
151,  87   Pac.  60. 

62.  Boyd  v.  Graves,  4  Wheat. 
(U.  S.)  513,  4  L.  Ed.  628;  Hitch- 
cock V.  Libby,  (N.  H.)  47  Atl.  269; 
Terry  v.  Chandler,  16  N.  Y.  354, 
60  Am  Dec.  707;  Babo  v.  Rich- 
mond. 25  Ohio  St.  113;  Hagey  v. 
Detweiler.  35  Pa.  St.  409:  Le- 
comte  V.  Toudouze,  82  Tex.  208, 
27  Am.  St.  Rep.  870,  17  S.  W. 
1047. 

That  possession  mu^t  follow 
the  agreement,  see  Be 'ghoefe"  v. 
Frazier,  150  111.  577,  37  N.  E.  914; 
Fredericksen  v.  Bierent,  1.j4  Iowa, 
34,  134  N.  W.  432;  Hooper  v. 
Herald,  154  :\lich.  529,  118  N.  W. 
3;  Osteen  v.  Wynn,  131  Ga.  209, 
62  S.  E.  37;  Watrous  v.  Morrison, 
3J  Fla.  261,  39  Am.  St.  Rep.  139, 
14  So.  865;  Le  Comte  v.  Fresh- 
water, 56  W.  Va.  336,  49  S.  E. 
238.  And  see  cases  cited  ««/e, 
note  60. 
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promise  of  conflicting  claims,  and  if  the  agreement 
embodies  merely  an  attempt  to  locate  the  true  line,  and 
the  parties  sn])pose  that  this  is  accomplished  as  a 
result  of  llie  agreement,  it  may  be  subsequently  shown 
that  such  attempted  location  was  erroneous,  and  each 
])artv  may  occupy  to  the  true  line  in  case  the  statute 
of  limitations  has  not  run  against  liim.'"^  In  two  states, 
however,  this  view  appears  to  be  subject  to  a  qualifica- 
tion to  the  effect  that  a  line  which  is  actually  marked 
upon  the  land  by  the  parties  in  interest,  and  is  there- 
after acted  on  by  them  as  the  true  line,  is  binding  on 
them,  although  by  mistake  such  line  does  not  correspond 
in  direction  with  the  true  line/'*  Obviously  the  selec- 
tion of  a  boundary  line  by  adjoining  owners,  which  it 
is  agreed  shall  serve  merely  as  a  temporary  line,  until 
the  cori-ect  line  can  be  ascertained,  is  not  binding  be- 
yond the  terms  of  the  agreement."^ 

An  agreement  as  to  a  common  boundary  line,  which 
is  effectual,  as  between  the  parties  thereto,  also  con- 
cludes their  successors  in  title,''*^  subject  to  the  proviso, 


63.  Schraeder  Min.  &  Mfg.  Co. 
V.  Packer,  129  U.  S.  688,  32  L.  Eri. 
760;  Randleman  v,  Taylor,  94  Ark. 
511,  140  Am.  Si-.  Rep.  141,  127  3. 
W.  723;  Spring  v.  Hewston,  52 
Cal.  442;  Watrous  v.  Morrison. 
33  Fla.  261,  39  Am.  Zt  Rep  139. 
14  So.  805;  Purtle  v.  Bell,  225  111. 
523.  80  N.  B.  350;  Tolmcin  v  Spar- 
hawk,  5  Mete.  (Mi*3S.)  469;  Liver- 
pool Wharf  V.  Prescott,  7  AUen 
(Mass.)  494;  Kimes  v.  Libby,  87 
Neb.  113,  126  N.  W.  869;  Thomp- 
son V.  Major,  58  N.  H.  242  (sem- 
ble);  Coon  v.  Smith,' 29  N.  Y.  392; 
Hills  V.  Ludwig,  46  Ohio  St.  372, 
24  N.  E.  596;  Perkins  v.  Gay,  3 
Serg.  &  R.  (Pa)  327;  Davis  v. 
Russell,  142  Pa.  426,  21  Atl.  870; 
Pickett  V.  Nelson,  71  V<Is.  542, 
37  N.  W.  836;  79  Wis.  9,  47  N.  W. 
936;   Turner  Falls  Lumber  Co    v. 


Burns,  71  Vt.   354,  45  Atl.  896. 

64.  Knowles  v.  Toothaker,  58 
Me.  172;  Proctor  v.  Libby,  110  Me. 
39,  85  Atl.  298;  Kellogg  v.  Smith, 
7  Cush.  (Mass.)  382  In  Texas 
mistake  in  running  the  line  ap- 
pears to  be  r  garded  as  imma- 
terial. Ham  V.  Smith,  79  Tex. 
310,  23  Am.  St.  Rep.  340,  15  S.  W. 
240. 

65.  Perkin  v.  Gay,  3  Serg.  & 
R.  (Pa.)  327;  Brown  v.  Brown,  18 
Idaho,  345,  110  Pac.  2b9;  Quinn  v. 
Windmiller,  67  Cal.  461,  8  Pac. 
14;   Clark  v.  Dustin,  52  Vt.  568. 

66.  Young  V.  Blakeman,  153 
Cal.  477,  95  Pac.  888;  Osteen  v. 
Wynn,  131  Ga.  209,  62  S.  E.  37; 
Darst  V.  Eulow,  116  111.  475,  6  N. 
E.  215;    Orr  v.  Foote,  10  B.  Mon. 

(Ky.)    387;    Leonard    v.    Quinlan, 
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it  would  seem,  tliiit  a  purcliascr  for  valiio  cannot  l)c 
affected  by  his  predecessor's  agreeniont  unless  lie  took 
with  actual  or  constructive  notice   tlioreof. 

§  295.  Implied  agTeement  or  acquiescence.  It  lias 
been  frequently  decided  that  tlioni^li  there  is  no  exi)ress 
agreement  as  to  the  location  of  tlie  lioundary  line,  ad- 
joining proprietors  cannot  question  a  line  wliidi  tiicy 
have,  for  a  consideral)le  nnnilier  of  years,  recoonized  as 
the  correct  line  between  their  properties.  Some  of  tlie 
cases  base  this  doctrine  upon  the  theory  that  sucli 
recognition  of  or  "acquiescence"  in  a  certain  line  is  con- 
clusive of  the  existence  of  an  agreement/'^  while  others 
seem  rather  to  regard  it  as  an  independent  rule  of 
law,  dictated  by  general  considerations  of  justice  and 
expediency,  in  order  that  uncertainty  and  disturbance 
of  boundaries  be  avoided.*"'^  In  a  few  states,  such  ac- 
quiescence in  or  recognition  of  a  line  as  the  boundary 
is  merely  evidence  tending  to  show  tliat  it  is  such,  whicli 
may  be  contradicted.^^ 

121  Mass.  579;  Smith  v.  McCorkle,  Utah  2C9,  87  Pac.  1009;  George  v. 

105  Mo.  135,  16  S.  W.  fi02;  Trus?ell  Collins,  72  W.  Va.  25,  77  S.  E.  356; 

V.  Lewis,  13  Neb.  415,  42  Am.  Rep.  Pickett  v.  Nelson,  71  Wis.  542,  79 

767.    14    N.    W.    155;     Bartlett    v.  Wis.  9. 

Young,    63   N.   H.   265;    Hagey    v.  68.     Sherman  v.  Kane,  86  N.  Y, 

Detweiler.   o5   Pa.   St.   4);.  57;    Baldwin  v.   Brown,   16   N.   Y. 

67.     Clapp  V.  Churchill,  164  Cal.  359;   O'Donnell  v.  Penney,  17  R.  I. 

741.    130    Pac.    1061;     Clayton    v.  164,   20   Atl.  305;    Miller   v.   Mills 

Feig,   179   111.   534,   54    N.  E.   149:  County,   111   Iowa,   654,  82   N.   W. 

Keller  v.  Harrison,  139  Iowa.  383.  1038. 

11,6  N.  W.  327;   Ernsting  v    Glea-  69.     Bohny    v.    Petty,    81    Tex. 

son,  137  Mo.  594,  39  S.  W\  70;    Alt  524,    17    S.    W.    80;    Whitcomb    v. 

V.  Butz,   81   N.   J.   L.   156.   79   Atl.  Button,    89    Me.    212,    36    Atl.    67; 

881;    Dibble  v.   Rogers,   13  Wend.  Hathaway  v.  Evans.  108  Mass.  267. 

)N.  Y.)   536;    Hanstein  v.  Feiiell,  Such  would  seem  to  be  the  ef- 

149    N.    C.    240,    62    S.    E.    1070;  feet  of  the  decisions  that  acquies- 

O'Donnell  v.  Penney,  17  R.  I.  164,  cence  in  a  particular  lino  is  not 

20    Atl.    305;    Galbraith    v.    I.uns-  binding   if    based   on    a    mistaken 

tor^,  87  Tenn.  89,  1  L.  R.  A.  ',:i-2.  notion    that    it    ia    th  i    true    line, 

9  S.  W.  365;  Holmes  v.  Juo?e,  31  Ulman    v.    Clark,    luO    Fed.    ISO; 
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Some  of  the  cases  require  this  acquiescence,  in  or- 
der to  be  conclusive,  to  have  continued  for  the  length 
of  time  fixed  by  the  statute  of  liitjitaiions  for  the  re- 
covery of  land,  not,  apparently,  on  the  view  that  the 
case  is  within  the  statute,  but  by  way  of  analogy 
thereto."^"  Others  suggest  no  such  requirement,  it 
being  stated  merely  that  the  acquiescence  in  the  line 
must  have  continued  for  ^'a  considerable  time,"  or 
equivalent  language  being  used,  and  no  rule  as  to  the 
number  of  years  being  laid  down.'^  And  that  the  ac- 
quiescence or  possession  need  not  continue  for  the 
limitation  period  has  been  explicitly  stated.^-  The  erec- 
tion and  continued  existence  of  a  fence  has  been  regarded 
as  showing  an  acquiescence  in  the  fence  as  marking  the 
boundary,  provided  the  fence  is  recognized  as  a  parti- 
tion fence,  and  not  as  an  erection  for  mere  purposes  of 
convenience."^ 


Woodland  v.  Hodson,  28  Idaho,  45, 
152  Pac.  205;  Jordan  v.  Ferree, 
101  Iowa,  440,  70  N.  W.  611;  Schacl 
V.  Sharp,  95  Mo.  573,  8  S.  W.  549; 
Hinkley  v.  Grouse,  125  N.  Y.  730, 
26  N.  E.  452;  Contra,  Miller  v. 
Mills  County,  Ul  Towa,  654,  82  N. 
W.   1038. 

70.  Wheatley  v.  San  Pedro,  L. 
A.  &  S.  L.  R.  Co.,  169  Cal.  505, 
147  Pac.  135;  Lowndes  v.  Wicks, 
69  Conn.  15,  36  Atl.  1072;  Hellman 
V  Roe,  275  111.  158,  113  N.  E. 
989;  Miller  v.  Mills  County,  111 
Iowa,  654,  82  N.  W.  1038;  O'Don- 
nell  V.  Penny,  17  R.  I.  164,  20  Atl. 
305;  Gwynn  v.  Schwartz,  32  W. 
Va.  487,  9  S.  E.  880.  See  Rich- 
ardson V.  Chickering,  41  N.  H. 
380;  Mullaney  v.  Duffy,  145  111. 
559,   33   M.  E.  750. 

71.     LoAvndes  v.  Wicks,  69  Conn. 
15,  36  Atl.  1072;  Palmer  v.  Dosch, 


148  Ind.  10,  47  N.  E.  176;  Robards 
V.  Rogers,  20  Ky.  L.  Rep.  1017,  4S 
S.  V/.  154;  Whitcomb  v.  Dutton, 
89  Me.  212,  36  Atl.  67;  Smith  v. 
Hamilton,  20  Mich.  433,  4  Am. 
Rep.  348;  Husted  v.  Willoughby, 
117  Mich.  56,  75  N.  W.  279;  Beards- 
ley  V.  Crane,  52  Minn.  537,  54  N. 
W.  740;  Brummell  v.  Harris,  148 
Mo.  430,  50  S.  W.  93;  Haring  v. 
Van  Houten,  22  N.  J.  L.  61;  Katz 
V.  Kaiser,  154  N.  Y.  294,  48  N.  E. 
E32;  Culbertson  v.  Duncan,  (Pa.) 
J 3  Atl.  966;  Coleman  v.  Smith,  55 
Tex.  254;  Vallmr.n  v.  Ruehle,  100 
Wis.  31,  75  N.  W.  425. 

72.  Payne  v.  McBridi,  96  Ar'.c 
168,  131  S.  W.  463;  Adams  v. 
Betz,  167  Ind.  161,  78  N.  E.  649; 
Rinkle  v.  Welty,  86  Neb.  680,  126 
N.  W.  139;  Purtle  v.  Bell,  225  111. 
523,  80  N.  E.  350. 

73.  Columbet    v.    Pacheco,    48 
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The  acquiescence  of  an  adjoinino^  owner  in  a  pai'ti- 
cular  bonndary  line  is,  it  seems,  binding-  on  bis  succes- 
sor in  interest  to  the  same  extent  as  on  himself,  he 
being  chargeable  with  notice  of  the  location  of  such  line 
by  indicia  n])()n  the  land.'^* 

§  296.  Practical  location.  Not  infreciuently  refer- 
ence is  made  to  the  "practical  location,"  by  the  parties 
to  a  conveyance,  of  the  Ijonndary  or  boundaries  referred 
to  therein. ■^^  This  expression  refers  to  a  designation 
of  the  line  by  agreement  between  the  grantee  and  the 
grantor,  the  latter  retainini»  the  adjoining  land,  followed 
by  possession  in  accordance  therewith,  or  to  possession 
up  to  a  certain  line  by  each  of  the  parties,  without  any 
specific  agreement.  In  other  words,  the  expression 
referred  to  appears  to  include  both  an  agreement  as 
to  the  boundary  line  and  acquiescence  in  such  a  line, 
regarded  as  an  application  or  interpretation  by  the 
parties  in  interest  of  the  language  of  the  conveyance. 


Cal.  395;  Bayhouse  v.  Urquides, 
17  Idaho,  2S6,  105  Pac.  1066;  Darst 
V.  Enlow.  116  in.  475,  6  N.  E. 
215;  Andrews  v.  Meredith,  131 
Iowa,  716,  109  N.  W.  287;  Knight 
V.  Coleman,  19  N.  H.  118,  49  Am. 
Dec.  147;  Jonos  v.  Smith,  64  N. 
Y.  180;  Young  v.  Hyland,  37  Utah 
229,  108  Pac.  1124. 

That  the  erection  and  main- 
tenance of  a  fence  does  not  of 
itself  show  acquiescence  in  that 
fence  as  marking  the  boundary 
line,  see  Palmer  v.  Osborne,  115 
Iowa.  714,  87  N.  W.  712;  Dwight 
V.  City  of  Des  Moines,  174  Iowa, 
178,  156  N.  W.  336;  Iverson  v. 
Swann,  169  Mass.  582,  48  N.  E. 
2P2;  West  v.  St.  Louis,  K.  C.  & 
N.  Ry.  Co.,  59  Mo.  510;  Talbot  v. 
Smith,  56  Ore.  117,  107  Pac.  480, 
108  Pac.  125;    Cottrell  v.  Picker- 


ing, 32  Utah  62,  11  L.  R.  A.  (N. 
S.)  404,  88  Pac.  696;  Clark  v. 
Dustin,  52  Vt.  588. 

74.  Long  V.  Cummingi,  156  Aia. 
577,  47  So.  109;  Price  v.  De  Reyes. 
161  Cal.  484,  119  Pac.  893;  Osteen 
V.  Wynn,  131  Ga.  209,  62  S.  E. 
37;  Davis  v.  Smith,  61  Tex.  18; 
Tanner  v.  Stratton,  44  Utah,  253, 
139  Pac.  940;  Turner  v.  Creech. 
58  Wash.  439,  108   Pac.   1084. 

75.  Beardsley  v.  Crane,  52 
Minn.  537,  54  N.  W.  740;  Wells 
V  Jackson  Iron  Mfg.  Co.,  47  X. 
H.  235;  Jones  v.  Smith.  64  N.  Y. 
180;  Allison  v.  Kenion,  163  N.  C. 
582,  79  S.  E.  ilj.0;  Albanesius  v. 
Peerless  Rubber  Mfg.  Co ,  75  N. 
J.  L.  340.  76  Atl.  1025;  Young  v. 
H:land,  37  Utah,  229,  108  Pac. 
1124;  Davies  v.  Wickstrom,  56 
Wash.   154,  105   Pac.   454. 
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Gccasioiiany    the    expression    "iDractical    construction" 
is  used  in  the  same  sense. '"^ 

§  297.  Estoppel  to  question  boundary.  The  prin- 
ciple of  ost()|)pi'l  'nt  yais  is  soinetiiiies  applied  so  as  to 
prevent  one  who  has  recognized  a  certain  line  as  the 
boundary  between  his  own  and  other  land  from  there- 
after asserting  that  this  is  not  the  correct  line,  especial- 
ly when  improvements  have  been  made  by  the  other  pro- 
prietor with  reference  to  such  line.'"  And  the  same 
result  has  been  held  to  follow  misrepresentations  as  to 
the  boundary  line  made  to  an  intending:  purchaser  of 
land  by  the  owner  of  the  adjoining  land.^^  In  the  cases 
referred  to,  the  fact  that  the  person  sought  to  be  es- 
topped was  ignorant  of  or  mistaken  as  to  the  true  line 
at  the  time  of  asserting  or  assenting  to  another  line 
seems  to  have  been  regarded  as  not  affecting  the  es- 
toppel; but,  by  other  cases,  knowledge  that  the  line  in- 
dicated or  assented  to  was  incorrect  is  regarded  as 
essential,'^''   a  view   which  is   apparently  more   in  con- 

76.  Raymond  v.  Nash,  57  Conn.  Kinney  v.  Doane,  155  Mo.  287, 
447;  Stone  v.  Clark,  1  Mete.  56  S.  W.  304;  Fitch  v.  Walsh, 
(Mass.)  381;  Den  d.  Haring  v.  94  Neb.  32,  Ann.  Cas.  1914C,  1136, 
Van  Houten,  22  N.  J.  L.  61.  142    N.    W.    293;      Richardson    v. 

77.  Steidl  v.  Link,  246  lU.  345,  Chickering,  41  N.  H.  380;  Swayze's 
92  N.  E.  874;  Ross  v.  Ferree,  95  Ex'r  v.  Carter,  41  N.  J.  Eq.  231; 
Iowa,  604,  64  N.  W.  683;  Major's  Allison  v.  Kenion,  163  N.  C  582. 
Heirs  v.  Rice,  57  Mo.  384;  Joyce  79  S.  E.  1110;  Chadwell  v.  Chad- 
V.  Williams,  26  Mich.  332;  Sumner  well,  93  Tenn.  201,  23  S.  W.  973; 
V.  Seaton,  47  N.  J.  Eq.  103,  19  Atl.  Timon  v.  Whitehead,  58  Tex.  290; 
884;  Trustees  of  Town  of  Brook-  Halloran  v.  Whitcomb,  43  Vt.  306; 
haven  v.  Smith,  118  N.  Y.  634,  7  Windsor  v.  Sarsfield,  66  Wash. 
L.  R.  A.  755,  23  N.  E.  1002;  Gal-  576.  119  Pac.  1112;  Weisbrod  v. 
braith  v.  Lunsford,  87  Tenn.  89,  Chicago  &  N.  Ry.  Co.,  18  Wis.  40, 
1  L.  R.  A.  522,  9  S.  W.  365.  86  Am.  Dec.  743. 

78.  Peterson  v.  Sohl,  141  Ind.  79.  Cheeney  v.  Nebraska  &  C. 
466,  40  N.  E.  910;  Willson  v.  Beck,  Stone  Co.,  41  Fed.  740;  Maye  v. 
160  Iowa,  276,  142  N.  W.  78;  Yappen,  23  Cal.  306;  MuHaney  v. 
Ward  V.  Middleton,  —  (Ky.)  — ,  Duify,  145  111.  559,  33  N.  E.  750; 
124  S.  W.  82S;  Mowers  v.  Evers,  Marks  v.  Madsden,  261  111.  51,  103 
117  Mich.  93,  75  N.  W.  290;    Me-  N.   E.    625;      Titus   v.    Morse,    40 
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sonaiice  with  tlie  priiicix)les  underlying  the  law   ol'  es- 
toppel. 


VIII.     Fences. 

§  298.  The  duty  to  fence.  At  common  law,  an 
owner  of  land  is  uiuler  no  obligation  to  fence  his  land, 
in  order  to  keep  the  cattle  of  others  from  sti-aying 
thereon,  but  there  is  an  a])Sohite  obligation  npoii  the 
owner  of  cattle  to  restrain  them,  by  fences  or  other 
means,  from  straying  on  the  land  of  others,'"'  except  in 
the  case  of  cattle  which  are  being  properly  driven  on 
the  highway,^^  or  unless  the  landowner  owes  to  the 
owner  of  the  cattle,  by  prescription,^-  grant,---'*  or  con- 
tract,^" an  obligation  to  fence. 

In  some  of  the  states  the  common-rule  law"  has  been 
recognized  as  in  force,  enabling  the  owner  of  unfenced 
land  to  recover  for  injury  caused  by  cattle  trespassing 
thereon,  without  reference  to  the  negligence  of  their 
owner,^"*  and  in  some  states  this  rule  has  been  confirmed 


Me.  348,  63  Am.  Dec.  662;  Brewer 
V.  Boston  &  B.  R.  Corp.,  5  Mete. 
(Mass.)  478,  39  Am.  Dec.  694; 
Liverpool  Wharf  v.  Prescott,  7 
Allen  (Mass.)  494;  Cronin  v. 
Gore,  38  Mich.  381;  Combs  v. 
Cooper,  5  Minn.  254;  Parker  v. 
Brown,  15  N.  H.  17C;  Lovelace 
V.  Carpenter,  115  N.  C.  424,  20  S. 
F.  51L 

80.  3  Blackst.  Comm.  211; 
Gale,  Easements  (8th  Ed.)  4i;r); 
Boyle  V.  Tamlyn,  6  Barn.  &  C. 
329,  337;  Rust  v.  Low,  C  Mass. 
90. 

81.  Dovaston  v.  Payne,  2  H 
Blackst.  527;  Lord  v.  Wormwood, 
29  Me.  282;  Hartford  v.  Brady. 
114  Mass.  466,  19  Am.  Rep.  L'77. 

82.  Boyle    v.    Tamlyu,    6    B.    & 


C.  329;  Little  v.  Lathrop,  5  Me. 
360;  Rust  v.  Low.  6  Mass.  90; 
Gibson  v.  Hey  ward,  67  N.  H.  265, 
30  Atl.  407;  Titus  v.  Pennsylvanii 
R.  Co.,  87  N.  J.  L.  157,  Ann.  Cas. 
i.ra7B,  1251,  92  Atl.  944;  Adams 
V.  Van,  Alstyne,  25  N.  Y.  232.  Buc 
see  Wright  v.  Wright,  21  Conn. 
329;  Gildden  v.  Towle,  31  N.  H. 
]47. 

S2a.     l'o><l,   §   357. 

83.  D'Arcy  v.  Miller,  86  111. 
102,  2"-  Am.  Rep.  21;  Bruner  v. 
Palmer,  108  Ind.  397,  9  N.  E.  35-^; 
McAfee  v.  Walker,  82  Kan.  182, 
27  L.  R.  A.  (N.  S.)  226.  107  Pac. 
637;  Knox  v.  Tucker,  48  Me.  373, 
77  Am.  Dec.  233;  Scott  v.  Grover. 
56  Vt.  499,  48  Am.  Rep.  814. 

84.  2     Shearman     &     Redfield, 
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by  statute, ^^  In  many,  perhaps  a  majority,  of  the  states, 
this  rule,  owing  either  to  express  legislation  to  the 
contrary,  or  as  being  inconsistent  with  the  custom  of 
the  community  to  allow  live  stock  to  run  at  large,  and 
legislation  recognizing  such  custom,  is  not  in  force,  the 
result  being  that  the  owner  of  land  can  usually  recover 
on  account  of  a  trespass  by  another's  cattle  only  if  his 
land  was  properly  fenced  at  the  time  of  the  trespass/^'' 
In  some  states  the  question  whether  cattle  shall  be  al- 
lowed to  run  at  large,  and  whether  the  owner  of  land 
must  protect  himself  against  them  by  fences,  is  a 
matter  w^hich  each  particular  county  or  other  municipal 
division  of  the  state  is  allowed  to  decide  for  itself. ^'^ 


Negligence  (5th  Ed.)  655;  Bon- 
ner V.  De  Loach,  78  Ga.  50,  2  S. 
E.  546;  Webber  v.  Closson,  35 
Me.  26;  Thayer  v.  Arnold,  4  Mete. 
(Mass.)  589;  Collins  v.  Lindqulst. 
154  Mich.  658,  118  N.  W.  596; 
Noyes  v.  Colby,  30  N.  H.  143; 
Vandegrift  v.  Rediker,  22  N.  J.  L. 
158,  51  Am.  Dec.  262;  Holladay 
V.   Marsh,    3    Wend.    (N.   Y.)    143, 

20  Am.  Dec.  678;  Blleu  v.  Pais- 
ley,   18    Ore.    47,    i   L.   R.   A.    840, 

21  Fac.  934. 

85.  See  Hahn  v.  Garratt,  69 
Cal.  146,  10  Pac.  329;  Bulpit  v. 
Matthews,  145  111.  315,  22  L.  R. 
A.  55,  34  N.  E.  525;  Little  v.  Mc- 
Guire,  38  Iowa  560;  Wells  v. 
Beal,  9  Kan.  597;  State  v.  Mathis, 
149  N.  C.  546,  63  S.  E.  99. 

86.  Pruitt  V.  Ellington,  59  Ala 
454;  Merritt  v.  Hill,  104  Cal.  184, 
37  Pac.  893;  Hine  v.  Wooding, 
37  Conn.  123;  Sprague  v.  Fre- 
mont, E.  &  M.  v.  R.  Co.,  6  Dak. 
86,  50  N.  W.  617;  Savannah,  F. 
&  W.  Ry.  Co.  V.  Geiger.  "1  Fla. 
669,  58  Am,  Rep.  697;  Seeley  v. 
Peters,  10  111.  130;  Clark  v.  Stipp, 


75  Ind.  114;  Gorman  v.  Pacific 
R.  Co.,  26  Mo.  441,  72  Am.  Dec. 
220;  Delaney  v.  Errickson,  10 
Neb.  492;  Bottoms  v.  Clark,  38 
Okla.  243,  132  Pac.  903;  Ker- 
whaker  v.  Clevelmd,  C.  &  C. 
R.  Co.,  3  Ohio  St.  172,  62  Am. 
Dec.  246;  Pace  v.  Potter,  85  Tex. 
473,  22  S.  W.  300.  See  1  Stim- 
son's  Am.  St.  Law,  §  2189;  12 
Am.  &  Eng.  Enc.  Law.  (2nd  Ed.) 
1042   et  seq. 

The  common  law  rule  has  been 
decided  not  to  apply  to  cattle 
grazing  on  public  lands  of  the 
United  States.  Buford  v.  Houtz, 
133  U.  S.  320. 

87.  See  1  Stimson's  Am.  St 
Law,  §  2190;  Crosswhite  v.  Com- 
missioners' Court  of  Colbert 
County,  —  (Ala.)  -  ,  49  So.  870; 
Mathis  V.  Jones,  84  Ga.  804,  11 
S.  E.  i:i8;  Bulpit  v.  Matthews. 
145  in.  345,  22  L.  R.  A.  55,  34  N. 
E.  525;  Wells  v.  Beal,  9^  Kan. 
597;  Humphreys  v.  Humphreys, 
—  (Mo.)  — ,  178  S.  W.  52;  Johnson 
V.  Rickford,  18  N.  Dak.  268,  122 
N.    W.    386;    LeFlore    v.    Sanders, 
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A  statute  altering  tlio  coinmon-law  rule  as  to  the 
right  of  one  wliose  land  is  nnt'eneed  to  recover  for  in- 
juries by  trespassing  eattle  imposes  no  obligation  on 
him  to  fence  his  land.^^  In  a  very  considerable  number 
of  states,  however,  a  statute  requires  the  owner  of  land, 
provided  usually  it  is  enclosed  or  improved  land,  to 
share  in  the  construction  and  maintenance  of  a  division 
fence  between  his  proijei'ty  and  that  adjoining,"*^  the 
effect  of  such  legislation  l)eing  to  give  one  adjoining 
owner  a  right  to  demand  contribution  from  the  other  for 
the  cost  of  a  partition  fence,  erected  or  to  be  erected, 
usually  after  their  respective  shares  of  the  cost  have 
been  fixed  by  local  oflficials  known  as  fence  viewers. 

§  299.  Railroad  fences.  The  common-law  rule  ex- 
empting landowners  from  the  obligation  of  fencing 
against  animals,  where  it  is  in  force  and  there  is  no  spe- 
cial statute  on  the  subject,  applies  to  railroad  companies 
as  well  as  to  individuals,  and  such  a  company  is  con- 
sequently entitled  to  recover  for  damage  caused  by 
animals  trespassing  on  its  grounds  or  tracl<,  and  is  not 
liable  for  injuries  to  such  animals  unless  guilty  of  such 
negligence  as  would  render  it  liable  to  any  trespassers.*" 

24  Okla.  301,  103  Pac.  858;  Carter  the  former's  land.     Montgomery  v. 

V.   Barnes,  87   S.   C.   102.  68  S.  E.  Handy,    63    Miss     43;    Blasdel    v. 

1054.  Finks.  42  Okla.  91,  140  Pac.  1178; 

88.     12   Am.   &   Eng    Enc.   Law  Allen   v.   Allen,   47   Utah   145,   151 

(2d  Ed.)    1044;    Westgate  v.  Carr.  Pac.   982;    Kobayashi    v.   Strange- 

43  111.  450;  Williams  ^.  Michigan  way,   64   Wash.    36,    116    Pac.   461. 

Cent.  R.  Co.,  2  Mich.  2b0,  55  Am  89.     See    1    Stimson'e    Am.    St. 

Dec.     59;     Kerwhaker     v.     Cleve-  Law,  §§  2182,  2190. 

land,  C.   &   C.   R.   Co.,  3    Ohio   St  90.     Fawcett   v.    York   &   N.    M. 

172,  62  Am.  Dec.  246.  Ry.  Co.,  16  Q    B.  610;   Louisville 

But    occasionally    a    statute    of  &  F  R.  Cc  v.  Ballard,  i;  Mete.  (Ky.) 

this  character  has  been  regarded  177;  Fames  v.  Salem  &  L.  R.  Co, 

as  not  affecting  the  right  of  one  98    Mass.    560,    96    Am.    Dec.    676: 

to   recover   against   the   owner   of  Beasley  v.  New   Orleans  &  N.   E. 

adjacent     enclosed     land,     whose  R.   Co,  91  Miss.  208,  45  So.  864; 

cattle,  by  reason  of  the  lack  of  a  Vandergrift    v.    Rediker,   22   N.   J. 

partition    fence,    trespasses    upon  L.  185,  51  Am.  Dec.  262;   Munger 
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In  those  states  where  the  commoii4aw  rule  is  not  in 
force,  "tlie  owners  of  cattle,  excei)t  as  otherwise  pre- 
scrihed  by  statute,  are  not  bound  to  keep  them  in, 
and  railroad  companies  are  not  bound  to  keep  them 
out.'''  The  owner  of  the  cattle  is,  accordingly,  not 
liable  for  damage  to  the  railroad  by  reason  of  their 
trespass  thereon,  and  he  may  recover  for  injuries  to 
them  caused  by  the  failure  of  the  company  to  use  ordi- 
nary care?2 

In  England  and  in  many  states  in  this  country,  there 
is  a  statutory  regulation  requiring  all  railroad  tracks 
to  be  fenced. '^^  In  some  jurisdictions  these  statutes 
either  expressly  or  by  implication  impose  a  duty  on 
the  railroad  company  for  the  benefit  of  the  adjoining 
-landowner  only,^^  or  of  the  person  using  adjoining  land**^ 
wliile  in  others  they  are  regarded  as  for  the  benefit  of 
the  pulilic  generally,  and  as  giving  a  right  of  action  to 
any  person  injured  by  their  violation. ''° 


V.  Tonawanca  R.  Co.,  4  N.  Y.  349; 
Davis  Bros.  &  Burke  v.  Le  Flore, 
26  Okla.  729,  110  Pac.  782;  Stucke 
V.  Milwaukee  &  M.  R.  Co  ,  9  Wis. 
202;  Martin  v.  Chicago,  B.  &  Q 
R.  Co.,  15  Wyo.  493,  89  Pac. 
1025. 

91.  2  Shearman  &  RedfieM 
Negligence,  §  419. 

92.  Mobile  &  0.  R.  Co.  v.  Wil- 
liams, 53  Ala.  593;  Pr"ckett  v. 
Atchison,  T.  ^  S.  P.  R.  Co.,  33 
Kan.  748,  7  Pac.  611;  New  Orleans, 
J.  &  G.  N.  R.  Co.  V.  Field,  46  Miss. 
573;  Hill  v  Missouri  Pac.  Ry. 
Co.,  49  MO;  App.  520,  i21  Mo.  477, 
26  S.  W.  '576;  Kerwhaker  v. 
Cleveland,  C,  &  C.  R.  Co.,  3  Ohio 
St.  172,  62  Am.  Dec.  246;  Moses 
V.  Southern  Pac.  R.  Co.,  18  Ore. 
385,  8  .L.  R.  A.  135,  23  Pac.  498; 

vLaynejV.    Ohio.  River    R.    Co.,    35 
W.  Va.  438,  14  S.  E.  123. 


93.  2     Shearman     &     Redfield, 
Negligence,  §  421  et  scq.,-  12  Am. 

&  Eng.  Enc.  Law,  1063. 

94.  Ricketts  v.  East  &  West 
India,  D.  &  B.  J.  Ry.  Co.,  12  C. 
B.  160;  Maynard  v.  Norfolk,  etc.. 
R.  Co.,  40  W.  Va.  331,  21  S.  E. 
733;  Cornwall  v.  Sullivan  R.  Co., 
28  N.  H.  161;  Allen  v.  Boston  & 
Main°  R.  R.,  87  Me.  326;  Jack- 
son V.  Rutland  &  B.  R.  Co.,  25  Vt. 
150,  GO  Am.  Dec.  246;  Eames  v. 
Salem  &  L.  R.  Co.,  98  Mass.  560, 
96  Am.  Dec.  676. 

95.  Dawson  v.  Midland,  R.  Co.. 
L.  R.  8  Exch.  8;  McCoy  v.  So. 
Pac.  R.  Co.,  94  Cal.  568,  26  Pac. 
629;  Smith  v.  Barre  R.  Co.,  64, 
Vt.  21,  23  Atl.  632. 

96.  Warren  v.  Keokuk  &  D. 
M.  R.  Co.,  41  Iowa,  484;  Jeffer- 
sonville,  M.  &  I.  R.  Co.  v.  Nichols. 
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§  300.  Tide  waters.  Tide  Avnlcrs  ;iro  tlinsc  in 
which  the  lido  onliiiarily  i'l))is  ;md  (lows,  iiiehidiiii;-  iht: 
SPa,  Mild  also  bays,  rivers,  and  creeks,  so  far  as  Ihey 
aiisw(>r  this  desci-i])tioii.  A  hody  oi-  stre;iiii  of  water 
cannot  ho  considered  as  tidal  niondy  hocause,  under  un- 
usual circumstances,  the  level  of  the  water  is  attested 
by  the  tide,'^'  nor  is  the  amount  of  salt  in  the  water 
material.^'^ 

Land  under  tide  waters  within  the  state,  below  low- 
water  mark,  ])elongs  /;r/'/?^«  facte  to  the  state,*""'  except, 
perhaps,  in  the  case  of  creeks  and  inlets  of  the  sea  so 
small  as  not  to  he  susceptible  of  use  for  navifiation."'"'^ 

If  the  state  or  private  ownership,  as  the  case  may 
be,  of  land  under  water,  is  once  established,  by  reason  of 
the  tidal  or  non  tidal  character  of  the  water,  the  fact 
that  the  character  of  the  watei'  in  this  regai-d  is chamred, 
by  reason  of  tlie  buildings:  of  a  dam  or  the  cuttino'  of 
a  channel,  does  not,  it  has  been  decided,  operate  to 
change  the  ownership  of  the  land.'''' 


30  Ind.  321;  Corwin  v.  New  Yorx 
&  E.  R.  Co.,  13  N.  Y.  42;  Gill  v. 
Atlantic  &  G.  W.  Ry.  Co.,  27  Ohio 
St.  240;  McCall  v.  Chamberlain, 
13  Wis.  637;  See  12  Am.  &  Eng. 
Enc.  Law,  1067. 

97.  Reece  v.  Miller,  8  Q.  B. 
Div.  626. 

98.  Peyroux  v.  Howard,  7  Pet. 
(U.  S.)  324,  343,  8  L.  Ed.  506; 
Attorney  General  v.  Woods,  108 
Mass.  436;  People  v.  Tibbetts,  19 
N.  Y.  523;  Gould,  Waters,  §  44. 

&8a.  Martin  v.  Wadrtell,  16 
Pet.  (U.  S.)  367,  10  L.  Ed.  997; 
Shively  v.  Bowlby,  152  U.  S.  1, 
38  L.  Ed.  331;  Coburn  v.  Ames, 
52  Cal.  385;  State  v.  Sargent,  45 
Conn.  358;  Com.  v.  City  of  Rox- 
bury,  9  Gray   (Mass.)   451;   Laug- 


don  V.  City  of  New  York,  93  N. 
Y.  129. 

98b.  See  Clement  V:  Watson,  63 
Fla.  109,  Ann.  Cas.  1914A,  72,  58 
So.  25;  Com.  v.  Inhabitants  of 
Charleston,  1  Pick.  (Mass.)  178. 
186;  Glover  v,  Powell,  10  N.  J. 
Eq.  211;  State  v.  Pacific  Guano 
Co.,  22  S.  C.  50;  Rex  v.  Montagu. 
4  B.  &  C.  598;  Mayor  of  Lynn  v. 
Turner,  1  Cowp.  86.  But  that 
the  land  belongs  to  the  stat°  if 
the  tide  ebbs  and  flows  thereover, 
though  the  water  is  not  naviga- 
ble, see  Sollers  v.  Sollers,  77 
Md.  148,  26  L.  R.  A.  94.  39  Am. 
St.  Rep.  404,  26  Atl.  ISS;  Walsh 
v.  Hopkins,  22  R.  I.  418. 

99.  People  v.  Tibbetts,  19  N. 
Y.  523;   Wheeler  v.  Spinola,  54  N. 
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The  power  of  the  state,  as  owner  of  the  land  nnder 
tide  waters,  to  dispose  thereof  by  grant,  has  been  fre- 
quently recognized,^  thongh  one  claiming  under  such 
a  grant  takes  the  land  subject  to  the  public  right  to 
pass  thereover  in  the  course  of  navigation,^  except 
in  so  far  as  such  passage  may  be  prevented  by  the 
reclamation  or  improvement  of  the  land.^  But  while 
the  power  of  the  state,  by  reason  of  its  ownership  oF 
land  under  tide  waters,  to  make  grants  of  such  land, 
has  been  frequently  asserted  without  qualification,  the 
state's  power  in  this  regard,  in  the  case  of  land  under 
navigable  waters,  whether  tidal  or  non  tidal,  is,  by  the 
trend  of  the  more  recent  authorities,  subject  to  the  re- 
striction that  the  grant  must  be  such  that  it  can  fairly 
be  said  to  be  for  the  public  benefit,  or  at  least  not 
injurious   to    the   public   interest.^     Tliat    is,    while    the 


Y.  377-  See  Clement  v.  Watson. 
63  Fla.  109,  Ann.  Cas.  1914A,  72, 
58  So    25. 

1,  Kimball  v.  McPlierson,  46 
Cal.  105;  Shively  v.  BoAvlby,  152 
U.  S.  1,  25,  38  L.  Ed.  331;  Jones 
V.  Oemler,  110  Ga.  202,  35  S.  E. 
375;  Brown  v.  Kennedy,  5  H.  & 
J.  195,  9  Am.  Dec.  503;  Stover 
V.    Freeman,    6   Mass.    348,    4    Am. 

Dec.  155;  Polhemus  v.  Bateman, 
CO  N.  J.  163,  37  Atl.  1015;  People 
V.  Jessup,  160  N.  Y.  256;  Shep- 
ard's  Print  Land  Co.,  v.  Atlantic 
Hotel,  132  N.  C.  517,  44  S.  E.  33; 
State  V.  Pacific  Guano  Co.,  22  S. 
C.  50;  Morse  v.  O'Connell,  7 
Wash.  117,  34  Pac.  426;  See  cita- 
tions in  ote  to  State  v.  Gerbing. 
22  L.   R.   A.   N.   S.  337. 

2.  Hale,  De  Jure  Mi.ris,  Ch.  5; 
Ward  V.  Mulford,  32  Cal.  365: 
State  V.  Black  Rver  Phosphate 
Co.,  32  Fla.  82,  21  L.  R.  A.  189. 
13  So.  640;   Nichols  v.  Boston,  98 


Mass.  39,  93  Am.  Dec.  132;  Peo- 
ple V.  New  York  &  S.  I.  Ferry  Co  , 
68  N.  Y.  71;  Saunders  v.  N.  Y. 
Cent.  R.  Co.,  144  N.  Y.  75,  28 
L.  R.  A  378.  43  Am.  St.  Rep. 
729,  38  N.  E.  992;  Tudson  v.  Tide- 
water Lumber  Co.,  51  Wash.  164, 
9S  Pac.  377. 

J.  Old  Colony  St.  Ry.  Co.  v. 
Phillip..,  207  :\lass.  174,  93  N.  E. 
792.  See  People  v.  Steeple  Chase 
Park  Co.,  218  N.  Y.  45£,  113  N.  E. 
521. 

4.  Illinois  Cent.  R.  R.  v.  Il- 
linois, Me  U.  S.  ?37,  36  L.  EI. 
1018;  Forestier  v.  Johnson,  164 
Cal.  24,  127  Pac.  156;  Sta^e  v. 
Gerbing,  56  Fla.  603.  22  L.  R.  A. 
(N.  S.)  337,  47  So.  353;  Coxe  v. 
State,  144  N.  Y.  396,  405,  39  N.  E. 
400;  Long  Sault  Development  Co. 
V.  Kennedy,  212  N.  Y.  1.  105  N.  E. 
849.  (But  see  People  v.  Steeple 
Chase  Park  Co.,  218  N.  Y,  459, 113  N. 
E.  521.)  Pacific    Milling  &  Elevator 
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state  may,  foi-  tlic  pnrixjse  of  aidiii;^-  naviu;ati()ii  and 
commerce,  or  of  I'liconragiiii;-  new  industries,  make  grants 
of  limited  extent  adjacent  to  or  upon  tlie  margin  of 
waters  available  for  navigation,  any  grant  whicli  is 
calculated,  in  its  final  result,  materially  to  al)i'idge  the 
l)ublic  right  of  navigation,  or  the  control  of  the  water, 
in  behalf  of  such  right,  by  the  state  or  tlie  I'nited 
States,    is    invalid. 

The  shore,     r^nnd  bordciing  on   the  sea,  on  an 


arm  thereof,  or  on  a  tidal  i-i\'er,  and  lying  above  ordi- 
nary low  watei"  mark,  but  below  oi-dinary  high  water- 
mark,^ is  known  as  the  shore,"  and  this,  like  the  land 
beyond  low  watermark,  belongs  prima  facie  to  the 
state,^  as  it  does  in  England  to  the  crown,^  the  theory 


Co.  V.  Portland,  65  Ore.  349,  46  L.  K. 
A.  (N.  S.)  363,  133  Pac.  72  See 
Priewe  v.  Wisconsin  State  Land  & 
Improvement  Co.,  93  W^is.  534,  33 
L.  R.  A.  645,  67  N.  W.  918;  Ross- 
miller  V.  State,  114  Wis  169,  58 
L.  R.  A.  93,  89  N.  W.  839,  91  Am. 
St.  Rep.  910. 

5.  The  "ordinary"'  high-water 
mark,  by  which  to  determine  the 
line  of  the  shore  is  '  ihe  line  oi: 
the  medium  high  tide  between 
the  springs  and  the  neaps."  (Attor- 
ney General  v.  Chambers,  4  De 
Gex,  M.  &  G.  206),  or,  as  other- 
wise expressed,  by  "the  mediu'.n 
line  between  the  ordinary  line  of 
high  water  in  ordinary  spring  tirles 
at  the  full  and  change  of  the 
moon,  and  the  o"dinary  line  of 
high  water  at  neap  tides,  at  about 
midway  in  time  between  the  full 
and  change  of  the  moon"  (Com. 
V.  City  of  Koxbury,  9  G  ay  [Mass.] 
451,  483).  See  N.  J.  Zinc  &  I. 
Co.  V.  Morris  Canal  &  Banking 
Co.,  44  N.  J.  Eq.  398,  1  L.  R.  A. 
133,  15  Atl.  227.  in  Taylor  Sands 
R.   P.— 64. 


Pishing  Co.  v.  State  Land  Roard, 
56  Ore.  157,  108  Pac.  126,  high 
water  mark  is  said  to  be  the  line 
reached  by  the  flux  of  the  usual 
tide. 

6.  Simons  v.  French,  L5  Conn. 
346;  Andrus  v.  Knott,  12  Ore.  501, 
8  Pac.  763;  Jonos  v.  Janney,  8 
Watts.  &  S.  (Pa  )  436,  443,  42 
Am.  Dec.  309. 

7.  Gould.  Waters  §§  4,  27,  169- 
175,  178,  3  Kent.  Comm.  427;  Bar- 
ney V.  Keokuk,  94  U.  S  324,  24 
L.  Ed.  224;  People  v.  Morrill,  26 
Cal.  336;  Lano  v.  New  Haven 
Harbor  Comm'rs,  70  Conn.  685,  40 
Atl  1058;  Hathaway  v.  Wilson, 
123  .Mass.  361;  Gough  v.  Bell,  21 
X.  J.  L.  156;  Sage  v.  New  York, 
154  N.  Y.  61,  38  L.  R  A.  606,  61 
Am.  St.  Rep.  592,  47  N.  E.  1096; 
:\Iontgomery  v.  Shaver,  40 
Ore.  244,  66  Pac.  923.  See, 
espfcially,  th3  opinion  of  Justice 
Gray  in  Shively  v.  Bowlby.  152 
U.  S.  1,  38  L.  Ed.  331,  where 
the  whole  law  of  the  subject  Is 
reviewed. 
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being-  that  it  is  land  not  capable  of  ordinary  cultivation 
or  occupation,  and  so  is  in  the  nature  of  nnapprojjriated 
soil.  The  state  may  grant  this  shore  land  to  the  owner 
of  the  adjoining  "upland,"  or  to  any  other  person,' 
but  the  grantee  will  take  it,  as  one  takes  land  beyond 
low  watermark,  subject  to  the  rights  of  the  public  as 
regards  navigation  and  lishing.^*^  Even  in  the  absence 
of  actual  evidence  of  a  grant,  title  to  the  shore  may 
be  vested  in  an  individual  by  reason  of  acts  of  user  by 


In  Pennsylvania  the  soil  be- 
tween high  and  low  water  mark 
appears  to  belong,  prima  facie, 
not  to  the  state,  but  to  the  owner 
of  the  upland.  Tinicum  Fishing 
Co.    V.    Carter,    61    Pa.    21. 

In  Maine  and  Massachusetts,  by 
the  terms  of  a  general  legisla- 
tive grant  made  at  an  early  date, 
the  shore  in  most  cases  belongs 
to  the  proprietor  of  the  land  ad- 
joining- Duncan  v.  Sylvester,  24 
Me.  482;  Com.  v.  Alger,  7  Cush. 
(Mass.)  53;  Comm.  v.  City  of 
Roxbury,  9  Gray  (Mass.)  451. 
And  in  some  other  states  there 
is  such  a  general  legislative, 
grant,  see  Merrill-Stevens  Co.  v. 
Durkee,  62  Fla.  549,  57  So.  428; 
Whealton  &  Wisherd  v.  Doughty, 
112  Va.  649.  72   S.  E.   112. 

8.  Atty.  Gen.  v.  Chambers,  4 
De  G.  M.  &  G.  206.  The  view 
taken  by  the  English  courts,  that 
the  ownership  of  the  shore  is 
prima  facie  in  the  crown,  has 
been  strongly  questioned.  See 
Moore  on  the  Foreshore,  passim. 

9.  Shiveley  v.  Bowlhy,  152  U.  S. 
1,  38  L.  Ed.  331;  Brower  v.  Wake- 
man,  88  Conn.  8,  89  Atl.  913; 
Rivas    v.     Solary,     18     Fla.     122; 


Com.  V.  Alger,  7  Cush.  (Mass.) 
53;  Martin  v.  O'Brien,  34  Miss. 
21;  Gough  V.  Bell,  22  N.  J.  L. 
441;  People  v.  New  York  &  S.  I. 
Ferry  Co.,  68  N.  Y.  71;  Langdon 
V.  New  York,  93  N.  Y.  129,  145; 
Bowlby  V.  Shively,  22  Ore.  414, 
30  Pac.  154;  Galveston  v.  Menard, 
23  Tex.  349;  Puget  Mill  Co.  v. 
State,  93  Wash.  128,  160  Pac.  310. 
10.  Gann  v.  Free  Fishers  of 
Whitstable,  11  H.  L.  Cas.  192: 
People  V.  California  Fish  Co.,  166 
Cal.  576,  138  Pac.  79  (state  con- 
stitution) ;  Chase  v.  Cochran,  102 
Me.  431,  67  Atl.  320;  Com.  v. 
Alger,  7  Cush.  (Mass.)  53;  Cle- 
ment V.  Burns,  43  N.  H.  609;  Bell 
V.  Gough,  23  N.  J.  L.  624,  affirm- 
ing 22  N.  J.  L.  441;  People  v. 
New  York  &  S.  I.  Ferry  Co.,  68 
N.  Y.  71;  (Compare  People  v. 
Steeple  Chase  Park  Co.,  218  N. 
Y.  459,  113  N.  E.  521.);Lenoir 
County  V.  Crabtree,  158  N.  C.  357, 
74  S.  E.  105;  Harrison  v.  Pacific 
R.  &  Navigation  Co.,  72  Ore.  553, 
144  Pac.  91;  Providence  Steam 
Engine  Co.  v.  Providence  &  S. 
Steamship  Co.,  12  R.  I.  348,  357; 
Judson  V.  Tidewater  Lumber  Co., 
51  Wash.  164,  98  Pac.  377. 
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him  coiitiiniod  for  a  poiisidoi-alilo  tiiiic,   on   tlio   llicoiy, 
apparently,  that  a  grant  will  he  presiiiiicd." 

The  public  ordinarily  has,  as  against  an  individual 
proprietor  of  the  shore,  in  case  this  has  been  granted 
by  the  state,  no  right  to  make  use  thereof  foi-  any  pur- 
pose other  than  navigation  and  fishing.  Hence  there  is 
no  general  right  to  take  sand  or  gravel  thei-efi-oni,  or 
even  fish  shells,  as  distinct  from  live  fish;^-  nor  can 
the  public  go  on  the  shoi'e  for  the  ]nu'])ose  of  Iiatliing.''^ 
In  one  state,  however,  the  grantee  of  the  shore  ai)par- 
ently  holds  it  subject  to  a  right  in  the  owner  of  the 
land  a])ove  high-water  mark  to  erect  a  pier  upon  the 
shore,  so  constructed  as  not  unnecessarily  to  interfere 
with  other  use  of  the  shore. ^"^ 

If  the  shore  belongs  to  the  state,  the  individual 
proprietor  of  the  adjoining  land  has  no  exclusive  right 
to  the  seaweed  on  the  shore,^'"'  but  an  individual  owning- 
the  shore  is  exclusively  entitled  to  the   seaweed  lying 


11.  Co.  Litt.  261a,  Butler's 
note;  2  Kent's  Comm.  427;  Gt'ild 
Waters,  §§  22,  23,  37;  Lord  Ad- 
vocate V.  Young,  12  App.  Cas. 
544;  Church  v.  Meeker,  34  Conn. 
421;  Palmer  v.  Hicks,  6  Johns 
(N.  Y.)  133;  Nichols  v.  Boston, 
98  Mass.  39,  93  Am.  Dec.  132; 
Folsom  V.  Freeborn,  13  R.  I.  200; 
Compare  People  v.  Kerber,  152 
Cal.  731,  125  Am.  St.  Rep.  93, 
93  Pac.  878;  De  Lancey  v.  Pitp- 
gras,  138  N.  Y.  26. 

12.  Gould,  Waters,  §  24; 
PortP-  V.  Shehan,  7  Gray  (Mass.) 
435;  Clement  v.  Burns,  43  N.  H 
609;  Merwin  v.  Wheeler,  41  Conn. 
14;  State  v.  Wilson,  42  Me.  9,  28; 
Moore  v.  Griffin,  22  Me.  350. 


13.  Blundell  v.  Catterall,  5 
Barn.  &  Aid.  268,  Hetfield  v. 
Baum.  35  N.  C.  394,  57  Am.  Dec. 
563;  Brinckman  v.  Marley  [1904 1 
2  ch.  313;  Butler  v.  Attorney  Gen- 
eral, 195  Mass.  79,  8  L.  R.  A.  (N. 
S.)    1047,   80   N.   E.   688. 

14.  Brookhaven,  Trustees  of 
Freeholders  &  Commonalty  of 
Town  of  V.  Smith,  188  N.  Y.  74, 
9  L.  R.  A.  (N.  S.)  326,  11  Ann. 
Cas.  1;  Barnes  v.  Midland  R.  R. 
Terminal  Co.,  193  N.  Y.  378,  1093, 
127  Am.  St.  Rep.  962,  85  N.  E.; 
Compare  People  v.  Steeple  Chase 
Park  Co.,  218  N.  Y.  459,  113  N. 
E.   521. 

15.  Mather  v.  Chapman,  40 
Conu.  382. 
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thereon/^  though  not  to  that  floating  in  tlie  water  there- 
over.^'^ 

§  301.  Navigable  non-tidal  streams.  In  England, 
land  under  water  which  is  non  tidal  in  character  belongs 
prima  facie  not  to  the  crown  l)ut  to  the  riparian 
owners,  each  owning  to  the  middle  line  or  thread  of  the 
stream,  and  this  is  so  regardless  of  whether  the  water 
is  of  such  depth  and  width  as  to  be  ca])able  of  use  for 
the  purpose  of  navigation. ^^^  Tlie  courts  of  a  number 
of  states  have  adopted  the  English  rule  in  this  regard, 
that  the  bed  of  a  navigable  non  tidal  stream,  or  of  that 
part  of  a  stream  which  is  navigable  and  non  tidal,  be- 
longs to  the  riparian  owners^^  while  the  courts  of  other 
states  have  adopted  a  contrary  rule,  that  tlie  soil  under 
navigable  water,  although  not  tidal,  belongs  to  the  state.-" 


16.  Emans  v.  Turnbull,  2 
.Johns.  (N.  Y.)  313;  PhiUips  v. 
Rhodes,  7  Mete.  (Mass.)  322; 
Church  V.  Meeker,  34  Conn.  421; 
Nudd  V.  Hobbs,  17  N.  H.  524; 
Carr  v.  Carpenter,  22  R.  I.  528. 
53  L.  R.  A.  333,  48  Ad.  805. 

17.  Anthony  v.  Gifford,  2  Allen 
(Mass.)  549.  See  Chapman  v. 
Kimball,  9  Conn.  38. 

18.  Murphy  V.  Ryan,  2  Ir.  R.  C. 
L.  143;  Pearce  v.  Scotcher,  9  Q 
B.  Div.  162;  Orr  Ewing  v.  Col- 
quhoun,  2  App.  Cas.  839;  Reeee 
V.  Miller,  8  Q.  B.  Div.  626. 

19.  Middleton  v.  Prltchard,  4 
111.  510,  38  Am.  Dec.  112;  Wash- 
ington Ice  Co.  V.  Shor^^all,  101  111. 
46;  Berry  v.  Snyder,  3  Bush.  (Ky  ) 
206.  96  Am.  Dec.  219;  Brown  v. 
(Uiadbourue,  31  Me.  9;  Com.  v. 
Chapin,  5  Pick.  (Mass.)  199;  Lor- 
man  v.  Benson,  8  Mich.  18,  17  Am. 
Dec.  435;  Kinkead  v.  Turgeon,  74 
Neb.  573,  109  N.  W.  744;  Fulton 
Light  Heat  &  Power  Co.,  200  N.  Y. 


400,  94  N.  E.  199;  .June  v.  Pur- 
cell,  36  Ohio  St.  396;  Farris  v. 
Bentley,  141  Wis.  671,  124  N.  W. 
1003. 

20.  Bullock  V.  Wilson,  2  Port. 
(Ala.)  436;  Packer  v.  Bird,  71  Cal. 
134,  11  Pac.  873;  State  v.  Black 
River  Phosphate  Co.,  27  Fla.  276, 
9  So.  205;  Jallahan  v.  Price,  26 
Idaho  745,  145  Pac.  732;  North- 
ern Pacific  Ry.  Co.  v.  Hirzel,  29 
Idaho  438,  161  Pic.  854;  MeManus 
V.  Carmichael,  3  Iowa,  1;  Wood 
V.  Fowler,  26  Kan.  682,  40  Am. 
Rep.  330:  State  v.  Korrer,  127 
Minn.  60,  L.  R.  A.  1916C,  139. 
148  N.  W.  617;  Cooley  v.  Golden, 
117  Mo.  33.  23  S.  W.  100,  21  L.  R. 
A.  300;  Gibson  v.  Kelly,  15  Mont. 
417,  39  Pac.  517;  Collins  v.  Ben- 
bury,  27  N.  C.  118,  42  Am.  Dec. 
155;  State  v.  Nolegs,  iO  Okla.  479, 
139  Pac.  943;  Salem  v.  McCourt. 
26  Ore.  CS,  41  Pac.  1105;  Carson 
V.  Blazer,  2  Bin.  (Pa.)  475,  4  Am. 
Dec.     463;      Monongahela     Bridge 


§  301]  Rights  of  Enjoyment.  IfJl'*^^ 

The   United   States   courts   regard   the   question    of   the 
ownership  of  tlie  land  under  water  in  such  case  as  one 
of  local  law,  to  be  ad.iudicated   in   aceordance   with   the 
adjudications  of  the  state  in  which  the  question  arises.-' 
Tn  justification  of  the  departure  from  the  English 
rule    on  the  subject,  it  is  usually  said  that  in  England 
most  navigable  streams  being  tidal,  the  recognition  of 
private  ownership  in  the  bed   of  a   nontidal   navigable 
stream    involves    Imt    little    possibility    of    interference 
with  the  public  right  of  navigation,  while  in  this  country, 
where   there   are   many   and   important   navigable   non- 
tidal   streams,   private   ownership   of   the   beds   thereof 
might  be  most  disastrous  to  the  public  right.     Such  a 
view  appears  to  involve  the  assumption  that  the  owner 
of  land  under  navigable  waters  has  the  right  to  inter- 
fere with  navigation  thereover,  and  perhaps  the  further 
assumption  that  the  recognition  by  the  English  courts 
of  the  crown's  ownership  of  the  bed  of  navigable  tidal 
waters  was   the   outcome   of  a   desire   to   prevent   such 
interference,   neither   of   which    assumptions    is    in   the 
slightest  degree  justified.     In  England  the  land  under 
tidal  waters  has  always  been  regarded  as  belonging  to 
the  crown  on  the  theory  that  such  waters  are  part  of 
the   high    seas,    while   non    tidal    waters    not    being    in 
theory'a  part  of  the  high -seas,  the  land  thereunder  has 
been  regarded  as  the  subject  of  private  ownership.     l>y 
reason   of  such  private   ownership   of  land  under  non 
tidal  water,  there  is  prima  facie  no  right  of  public  navi- 
gation  thereover,  but   sucli   right  may  be   acquired   by 
the  public,  by  express  grant  or  dedication,  by  immemo- 

Co  V.  Kirk,  46  Pa.  St.  112,  84  Am.  Southern  Sand  &  Material  Co.,  113 
Dec.  527;  Austin  v.  Hall,  93  Tex.  Ark.  149,  167  S.  ^V.  854;  State 
591,  57  S.  W.  563;  Newell  V.  Loeb,       v.    Akers,    92    Kan.    169,    140    Pac. 

77  Wash.  182,  137  Pac.  311   (stat-  637. 

jjtg)  21.     Hardin    v.    Jordan,    140    U. 

That  the   state,   as   owning   the  S.   371,  35  L.  Ed.  428;    Archer  v. 

bed    of   the   river,    may   authorize  Greenville  Sand  &  Gravel  Co.,  233 

and    control    the    taking    of    sand  U.  S.  60.  58  L.  Ed.  850. 
and  gravel  therefrom,  see  State  v. 
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rial  user,  which  presumes  a  grant,  or  by  act  of  Parlia- 
ment. And  it  has  been  so  obtained  in  many  cases,  prob- 
ably in  the  case  of  most,  if  not  all,  waters  of  any  practi- 
cal utility  for  the  purpose  of  commercial  navigation. 
The  statement  in  the  English  books  that  a  river  is 
navigable  only  in  so  far  as  the  tide  ebbs  and  flows 
therein  does  not  mean,  as  is  sometimes  assumed,  that  in 
that  country  the  rivers  or  parts  of  rivers  wliich  are 
navigable  but  not  tidal  are  so  few  in  number  or  of  such 
small  extent  that  they  can  be  ignored  by  the  courts,  but 
it  is  merely  a  statement  of  the  relmttable  presumption 
which  exists  against  a  right  of  public  navigation  there- 
in. There  is  no  suggestion  in  the  English  books  that 
the  acquisition  by  the  public  of  the  right  of  navigation 
over  non  tidal  water  in  any  way  affects  the  ownership 
of  the  soil  thereunder,  the  right  of  navigation  being 
regarded  merely  as  a  right  of  way  in  the  public,  a 
highway,  over  land  privately  owned.  On  the  other  hand 
it  is  recognized  that,  in  so  far  as  the  public  right  of 
navigation  exists,  the  ownershij)  of  the  land  beneath' 
the  water  gives  no  right  to  interfere  therewith.-- 

In  states  in  which  the  English  rule  is  repudiated, 
the  riparian  owner  is,  by  some  decisions,  regarded  as 
holding  to  high  water  markj^"^  and  by  others  as  holding 
to   low  water  mark.-^     By  high   water  mark   is   meant 

22.  See  Coulson  &  Forbes,  Law       State  v.  Nolegs,  40  Okla.  479,  139 
of    W^aters    (3d    Ed.)    116    et    seq.       Pac.    943;    Micelli    v.    Andrus,    61 

28    Halsbury's   Laws   of   England,  Ore.- 78,  120  Pac.  737;    See  Miles 

398;     Orr  Ewing  v.   Colquhoun,   2  y.  Ctdar  Point  Club,  29  C.  C.   A. 

App.  Cas.   839.  51,  85  Fed.  45. 

23.  Barney  v.  Keokuk,  94  U.  S.  24.  Bainbridge  v.  Sherlock,  29 
324,  24  L.  Ed.  224;  St.  Louis,  I.  Ind.  364,  95  Am.  Dec.  644;  Union 
M.  &  S.  Ry.  Co.  V.  Ramsey,  53  Depot,  St.  Ry.  &  Transfer  Co.  v. 
Ark.  314,  8  L.  R.  A.  551,  22  Am.  Brunswick,  31  Minn.  101,  47  Am. 
St.  Rep.  195,  13  S.  W.  931;  North-  Rep.  789;  State,  ex  rel.  Citizens 
ern  Pac.  Ry.  Co.  v.  Hirzel,  29  Elec.  Lighting  &  Power  Co.  v. 
Idaho,  438,  161  Pac.  854;  Mc-  Longfellow.  169  Mo.  109,  69  S.  W. 
Manus  v.  Carmichael,  3  Iowa  1;  374;  Fulmer  v.  Williams,  122  Pa. 
Bennett  v.  Nat.  Starch  Mfg.  Co.,  191,  1  L.  R.  A.  603,  9  Am.  St.  Rep. 
103     Iowa,    207,    72    N.    W.     507;  88,    15    Atl.    726;    Miles   Land    Co. 
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tlio  lino  to  which  tho  river  rises,  in  oi-diiiary  years, 
with  such  frequency  or  for  such  })erio<ls  of  time  as  to 
mark  upon  the  soil  a  distinct  character  in  regard  to 
vegetation  as  well  as  in  regard  to  the  soil  itself,-'^  or, 
as  ex})i'essed  in  some  of  the  cases,  as  to  deprive  the 
soil  of  vegetation  and  to  destroy  its  value  for  agi'i- 
culture.-**  By  low  water  mark  is  meant  the  line  to 
which  the  water  recedes  at  its  lowest  stage  in  ordinary 
seasons,  as  distinguished  from  those  of  exceptional 
drought.-"  The  fact  that  meander  lines  were  run  in 
surveying  fractional  portions  of  the  ])ublic  lands  hord(>i'- 
ing  upon  the  stream  do  not  ordinarily  make  such  lines 
the  bonndaries  between  the  land  of  the  riparian  owners 
and  that  belonging  to  the  state,  the  pnrpose  of  such 
lines  being  merely  to  define  the  sinuosities  of  the  banks, 
and  to  ascertain  the  quantity  of  land  in  the  fraction  for 
the  purpose  of  sale.-^ 


V,  Hudson  Coal  Co.,  246  Pa.  11. 
91  Atl.  1061;  State  v.  Muncie 
Pulp  Co..  119  Tenn.  47,  104  S. 
W.  437;  Taylor  v.  Comm.,  102  Va. 
759,  102  Am.  St.  Rep.  865,  47  S. 
E.  875;  Barre  v.  Fleming,  29  W. 
Va.   314,   1  S.   E.  731. 

25.  St.  Louis  I.  M.  &  S.  R. 
Co.  v..  Ramsey,  53  Ark,  314,  8  L. 
R.  A.  559,  22  Am.  St.  Rep.  195, 
13  S.  W.  931;  Welch  v.  Brown- 
ing, 115  Iowa  690,  87  N.  W.  430; 
Sun  Dial  Ranch  v.  May  Land  Co., 
61  Ore.  205,  119  Pac.  758;  State 
V  Nolegs,  40  Okla.  479,  139  Pac. 
943;  Compare  Morrison  v.  First 
Nat.  Bank  of  Skowhegan,  88  Me. 
155,  33  Atl.  782. 

26.  Carpenter  v.  Board,  56 
Minn.  513,  58  N.  W.  295;  Bennett 
V.  Nat.  Starch  Mfg.  Co.,  103  Iowa, 
207,  72  N.  W.  507;  Dow  v.  Elec- 
tric Co.,  69  N.  H.  498,  76  Am.  St. 
Rep.     190,     45     Atl.     350;     Paine 


Lumber  Co.  v.  U.  S.  55  Fed.  854, 
864. 

27.  Kentucky  Lumber  Co.  v. 
King,  23  Ky.  L,  Rep.  1422,  65  S. 

W.  156;  State  ex  rel.  Citizens 
Elec.  Lighting  &  Power  Co.  v. 
Longfellow,  169  Mo.  109,  69  S. 
W'.  374;  Stover  v.  Jack,  60  Pa. 
339,  100  Am.  Dec.  556;  York 
Haven  Water  Power  Co.,  212  Pa. 
622,  62  Atl.  97;  McBurney  v. 
Young,  67  Vt.  574,  29  L.  R.  A. 
539,  32  Atl.  492;  Slauson  v.  Good- 
rich Transp.  Co.,  94  Wis.  642. 
69  N.  W.  990. 

28.  St.  Paul,  &  P.  R.  R.  Co. 
v.  Schurmeier,  7  Wall  (N.  S.) 
272,  19  L.  Ed.  74;  Curtis  v.  Upton. 
175  Cal.  322,  165  Pac.  935;  John- 
son V.  Johnson,  14  Idaho,  561, 
95  Pac.  499;  Hurst  v.  Dana,  86 
Kan.  947,  122  Pac.  1041;  State 
V.  Portland  General  Electric  Co., 
52  Ore.  502,  95  Pac.  722;   98  Pac. 
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111  those  states  in  wliicli  the  state  does  not  own  the 
bed  of  a  non  tidal  navigable  river,  each  riparian  owner 
has  prima  facie  the  ownership  to  the  middle  line  or 
thread  of  the  stream,  such  middle  line  or  thread  being 
a  line  equally  distant  from  the  two  banks  of  the  river, 
without  reference  to  the  channel  or  deepest  part  of  the 
stream.^^  Ai)plyiii,i>-  this  criterion,  the  boundary  line 
may  obviously  vary  as  the  location  of  the  stream 
varies.^*^ 

§  302.  Non-navigable  streams.  In  England,  and 
also  in  this  country,  the  bed  of  a  non-navigable  stream 
is  not  in  the  crown  or  state,  but  is  prinui  facie  in  the 
owners  of  the  land  abutting  thereon,  each  having  title 
to  the  middle  line  or  thread  of  the  stream,  though  their 


160;  Reno  Brewing  Co.  v.  Pack- 
ard, 31  Nev.  433,  103  Pac.  415, 
104  Pac.  801;  Arnold  v.  Bechtel, 
174  Mich.  147.  140  N.  W.  610; 
Producers'  Oil  Co.  v.  Hanszen, 
132  La.  631,  61  So.  7.54;  Olson 
V.  Thorndike,  76  Minn.  399,  79 
N.  W.  399;  Heald  v.  Yumisko, 
7  N.  Dak.  422,  75  N.  W.  806; 
Sartori  v.  Denny-Renton  Clay  & 
Coal  Co.,  77  Wash.  166,  137  Pac. 
944. 

But  the  meander  line  is  the 
boundary  line  if  there  Avas  actu- 
ally '10  stream  or  body  of  water 
to  be  meandered,  or  if  the  sur- 
veyor omitted  to  include  a  con- 
siderable tract  of  land  lying  be- 
tween the  meander  line  as  run 
and  the  stream  or  body  of  water, 
Wright  V.  City  of  Council  Bluffs, 
130  Iowa  274,  114  Am.  St.  Rep. 
412,  104  N.  W.  492;  Lamprey  v. 
Mead,  54  Minn.  290,  40  Am.  St. 
Rep.  328,  55  N.  W.  1132;  James 
V.  Howell,  41  Ohio  St.  696;  Barn- 


hart  V.  Ehrhart,  33  Ore.  274,  54 
Pac.  195;  Whitney  v.  Detroit 
Lumber  Co.,  78  Wis.  240,  47  N. 
W.  425;  and  the  margin  of  the 
water,  it  has  been  stated,  must 
be  within  the  same  quarter  sec- 
tion as  the  meander  line  as  run, 
in  order  that  such  line  may  be 
ignored  as  a  boundary.  Under- 
wood V.  Smith,  109  Wis.  334,  85 
N.  W.  384;  Brown  v.  Dunn,  135 
Wis.  374,  115  N.  W.  1097.       " 

29.  Hopkins  Academy  v.  Dick- 
inson, 9  Cush.  (Mass.)  544;  Pratt 
V.  Lamson,  2  Allen  (Mass.)  275; 
Boscawen  v.  Carterbury,  23  N. 
H.  188;  Micelli  v.  An 'rus.  1-^ 
Ore.  78,  120  Pac.  737:  McCuUongb 
V.  Wall,  4  Rich.  L.  (S.  C.)  68.  53 
Am.  Dec.  715;  Farris  •".  Bentley, 
141   Wis.   671,   124   N.   W.   iOOC. 

30.  Hopkins  Academy  v.  Dick- 
inson, 9  Cush.  ^Mass.)  544;  Micelli 
V.  Andrus,  61  Ore.  78,  120  Pac. 
737;     Post   §§   445,   535. 
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rights  ill  tlii«  respect  may  be  changed  by  express  pro- 
visions in  the  conveyances  nnder  which  tliey  claim.''* 
It  has  been  provided  by  a  United  States  statute,  with 
reference  to  such  streams  within  the  public  lands,  that 
the  stream  and  bed  thereof  shall  be  common  to  both 
the  riparian  owners.^^ 

If  state  or  private  ownership,  as  the  case  may  be,  of 
land  under  water,  is  once  established,  by  reason  of  the 
navigable  or  non-navigable  character  of  the  stream,  any 
change  or  attempted  change  in  this  regard,  by  legisla- 
tive act  or  otherwise,  has  ordinarily  no  effect  on  the 
ownership  of  the  land.''-" 


31.  Royal  Fishery  of  the  3an- 
ne,  Sir  John  Davies,  149;  Mickie- 
thwait  V.  Newlay  Bridge  Co.,  33 
Ch.  Div.  133;  Kirby  v.  Potter,  138 
Cal.  686,  72  Pac.  338;  Welles  v. 
Bailey,  55  Conn.  2.2,  3  Am.  St. 
Rep.  48,  10  Atl.  565;  Hubbard  v. 
Bell,  54  111.  110,  5  Am  Rep.  90; 
State  V.  Livingston,  164  Iowa,  31, 
145  N.  W.  91;  Pike  v.  Munroe,  36 
Me.  309,  58  Am.  Dec.  751;  In- 
habitants of  Deerfield  v.  Arms,  17 
Pick.  (Mass.)  41;  People  v.  Grand- 
Rapids  Muskegon  Power  Co.,  164 
Mich.  121,  129  N.  W.  211;  McBride 
V.  Whitaker,  65  Neb.  137,  TO  N.  W. 
906;  Seneca  Nation  of  Indians  v. 
Knight,  23  N.  Y.  498;  Ingram  v. 
Threadglll,  14  N.  C.  59;  Barclay 
Railroad  &  Coal  Co.  v.  Ingham, 
36  Pa.  St.  194;  Southern  Power 
Co.  V.  Cassels,  95  S.  C.  465,  79  S. 
E.  453;  Muller  v.  Landa,  31  Tex. 
265,  98  Am.  Dec.  529;  Hayes'  Bx'r 
V.  Bowman.  1  Rand.  (Va.)  417; 
Cr.uith  V.  Holman,  23  Wash.  347, 
:,  L.  R.  A.  178,  83  Am.  St.  Rep. 
821,  03   Pac.   239. 

32.  See  St.  Paul,  C.  P.  R.  R. 
Co.  V.  Schurmeier,  7  Wall.  (U.  S.) 
272,  19  L.  Bdi  74. 


It  is  the  rule  in  Iowa  that, 
though  a  river  is  actually  not 
navigable,  the  fact  that  it  was 
meandered  by  the  government 
surveyors  is  conclusive  p;x)of  that 
it  is  navigable,  for  the  purposo 
of  restricting  private  ownership, 
under  the  Iowa  rule,  to  the  high 
water  mark,  the  fede  al  statute 
authorizing  '  navigable  streams 
only  to  be  meandered.  Park  Com- 
missioners V.  Taylor,  133  lowa, 
453,  108  N.  W.  927;  Watt  v.  Rob- 
bins,  160  Iowa,  587,  601,  142  N.  W. 
387.  But  in  State  v.  Livingston, 
164  lowc,  31,  145  N.  W.  91,  there 
are  dicta  apparently  that  the  ri- 
parian owner  owns  to  the  center 
of  a  meandered  non  navigable 
stream. 

32a  Steele  v.  Sanchez,  72  Iowa, 
65,  2  Am.  St.  Rep.  233,  33  N.  vV. 
366;  Wood  V.  Fowle:,  2\;  Kan.  682. 
40  Am.  Rep.  330;  Kurst  v.  Dana. 
86  Kan.  947,  122  Pac.  1041;  Coo- 
vert  v.  O'Conner,  8  V/.-vtts.  (Pa.) 
470;  Allen  v.  Websr,  80  Wis.  531, 
27  Am.  St.  Rc^i.  51,  14  L.  R.  A. 
361,  50  N.  W.  514.  See  ")ana  v. 
Hurst,  86  Kaa.  947,  122  Pac.  1041. 
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§  303.  Lakes  and  ponds.  The  views  taken  in  the 
various  states  as  to  the  ownersliip  of  land  under  lakes 
and  i)onds  are  not  in  accord. 

The  title  to  the  bed  of  what  are  known  as  the 
''Great  Lakes,"  has  always  been  regarded  as  vested 
in  the  state  in  which  the  particular  portion  of  the  lake 
hapi^ens  to  lie,^^  and  a  like  view  has  been  adopted  as 
regards  Lake  Champlain.^'*  It  has,  furthermore,  been 
variously  asserted  or  decided  that  in  the  case  of  natural 
lakes  the  land  under  water  is  owned  by  the  state,'^-^  that 
it  is  owned  by  the  riparian  proprietors,'^*^  that  in  the 
case  of  a  navigable  lake  it  belongs  to  the  state,-^'  and  to 


vs.  Illinois  Cent.  R.  Co.  v.  II- 
liixois,  146  U.  S.  387,  36  L.  Ed. 
1018;  People  v.  '.irk,  162  111.  138, 
53  Am  St.  Rep.  277,  45  N.  E.  830; 
Lincoln  v.  Davis,  53  Mich.  375, 
51  Am.  St.  Rep.  116,  19  S.  W.  103; 
People  V.  Silberwood,  110  Mich. 
103,  32  L.  R.  A.  694,  67  N.  W. 
1087;  Miller  v.  Mendenhall,  43 
Minn.  95,  8  L.  R.  A.  80,  19  Am. 
St.  Rep.  219,  44  N.  W.  1141;  3i0an 
V.  Biemiller,  34  Ohio  St.  492;  State 
V.  Cleveland  &  P.  R.  Co.,  94  Ohio 
61,  L.  R.  A.  1917A,  1007,  113  X. 
E.  677;  Slauson  v.  Goodrch 
Transp.  Co.,  94  Wis.  642,  69  N. 
W.  990. 

34.  Champlain  &  St.  L.  R.  Co. 
V.  Valentine,  19  Barb.  (N.  Y.)  484; 
Austin  V.  Rutland  R.  Co.,  45  Vt. 
215;    McBurney   v.   Young,  67   Vt. 

574.  29  L.  R.  A.  531,  32  Atl.  492. 

35.  Trustees  of  Schoola  v. 
Schroll,  120  111.  509,  60  Am.  Rep. 

575,  12  N.  E.  243  (sewhle);     Nee- 
Pee-Pauk  Club  v.  Wilson,  96  Wis. 

290,  71  N.  W.  661    (semble). 

That  the  state  owns  the  land 
under  the  lake  and  the  waters 
therein  merely  in  trust  to  allow 
the  people   to  make   use  thereof. 


see  Rossmiller  v.  State,  114  Wis. 
169.  58  L.  R.  A.  93,  91  Am.  St. 
Rep.  910,  89  N.  W.  839;  State  v. 
Korrer,  127  Minn.  60.  L.  R.  A. 
1916C,  139.   148  N.  W.  617. 

36.  Grand  Rapids  Ice  &  Coal 
Co.  V.  South  Grand  Rapids  Ice  & 
Coal  Co.,  102  Mich.  227,  25  L.  R. 
A.  815,  47  Am.  St.  Rep.  516,  60 
N.  W.  681;  Hardin  v.  Jordan,  140 
U.  S.  371,  35  L.  Ed.  428;  Sea 
Cobb  V.  Davenport,  32  N.  J.  L. 
369.  That  in  the  case  of  an  "in- 
land fiesh  water  lake  or  pond" 
there  is  private  ownership  to  the 
center,  see  Providence  Forge 
Fishing  &  Hunting  Club  v.  MUler 
Mfg,  Co.,  117  Va.  129,  83  S.  E. 
1047. 

37.  Barbaro  v.  Boyle,  119  Ark. 
377,  178  S.  W.  378;  Wilton  v.  Van 
Hessen,  249  111.  182,  94  N.  E.  134; 
(if  meandered  or  navigable.) 
State  v.  Thomas,  173  Iowa,  408, 
155  N.  W.  859;  Lamprey  v. 
State,  52  Minn.  181,  18  L.  R.  A. 
670,  38  Am.  St.  Rep.  541,  53  N. 
W.  1139;  Conneaut  Lake  Ice  Co. 
V.  Quigley,  225  Pa.  G05,  74  Atl. 
648;  State  v.  West  Tenuesee  Land 
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the  riparian  ownors  if  the  hike  is  not  navi^ahlc  ;"^ 
that  it  belongs  to  the  state  if  the  hike  is  mcanchM-od  by 
the  government  survey, -whether  or  not  it  is  navi^ahh'.'^ 
and  occasionally  it  has  been  asserted  or  intimated  tliat 
the  submerged  land  belongs  to  tlie  state  in  the  case  of  a 
large  lake,  and  to  private  owners  in  the  case  of  a  snuill 
one,  without,  however,  naming  any  criterion  by  wliidi  to 
ascertain  the  applicability  of  either  term  of  (U'scri])ti(iii."' 


Co.,  127  Tenn.  575,  158  S.  W.  746. 
Gifford  V.  Horton,  54  Wash.  595, 
103  Pac.  988;  Mendota  Club  v. 
Anderson,  101  Wis.  479,  78  N.  W. 
185. 

That  a  lake  is  navigable  for 
this  purpose  if  it  is  available  for 
general  use  by  pleasure  boats, 
although  not  utilized  for  commer- 
cial purposes,  see  Barbaro  v. 
Boyle.  119  Ark.  377,  178  S.  W. 
378;  Flisrand  v.  Madson,  35  S. 
Dak.  457,  152  N.  W.  796;  Lamprey 
V.  State,  52  Minn.  181,  18  L.  R.  A. 
670,  38  Am.  St.  Rep.  541,  53  N. 
W.  1139;  State  v.  Korrer,  127 
Minn.  60,  L.  R.  A.  1916C,  139,  148 
N.  W.  617. 

38.  Rhodes  v.  Cissell,  82  Ark. 
367,  101  S.  W.  758;  Floss  v.  John- 
stone, 158  Cal.  119,  110  Pac.  294 
(statute);  Ridgway  v.  Ludlow,  58 
Ind.  248;  Webber  v.  Pere  Mar- 
quette Boom  Co.,  62  Mich.  626, 
30  N.  W.  469  (semble);  Shell 
V.  Mattison,  81  Minn.  38,  83  N. 
W.  491;  Hodges  v.  Williams,  95 
N.  C.  335;  Brignall  v.  Hannah, 
34  N.  D.  174,  157  N.  W.  1042; 
Lembeck  v.  Nye,  47  Ohio  St.  336, 
8  L.  R.  A.  578,  21  Am.  St.  Rep. 
828,  24  N.  E.  686;  Conneaut  Lake 
Ice  Co.  v.  Quigley,  225  Pa.  605, 
74  Atl.  648;  Olson  v.  Huntamer, 
6  S.  D.  364,  61  N.  W.  479;  Bernot 


V.   Morri.son,    81    Wash.    53S.    Ann. 
Cas.  1916D,  290,  143  Pac.  104. 

In  Minehan  v.  Murphy,  149  Wis. 
14,  134  N.  W.  1130,  it  was  de- 
cided that  where,  by  the  con- 
struction of  a  dam,  an  unnavig- 
^ble  stream  became  a  navigable 
lake,  and  so  remained  for  the 
statutory  limitation  period,  the 
title  to  the  bed  became  vested 
in  the  state.  The  dissenting  opin- 
ion questions,  with  much  torce, 
whether  the  riparian  ownors 
rights  should  thus  be  divested 
withont  his  assent,  he  having  had 
no  means  of  asserting  his  title 
as  against  the  state  during  the 
limitation  period. 

39.  Fuller  v.  Shedd,  161  111. 
462,  33  L.  R.  A.  146,  52  Am.  St. 
Rep.  380,  44  N.  E.  286;  Schulto 
V.  Warren,  218  111.  108,  13  L.  R. 
A.  (N.  S.)  745,  75  N.  E.  783; 
Wright  v.  Council  Bluffs,  130 
Iowa,  374,  114  Am.  St.  Rep.  412, 
104  N.  W.  492;  State  v.  Jones, 
143  Iowa,  398,  122  N.  W\  241; 
Cawlfield  v.  Smyth,  69  Ore.  41. 
138  Pac.  227;  Boorman  v.  Sun- 
nuchs,  42  Wis.  233;  Diedrich  v. 
Northwestern  Union  R.  Co.,  42 
Wis.  248.  24  Am.  Rep.  399. 

40.  Clute  V.  Fisher,  6."  Mich. 
48,  31  N.  W.  614;  Gouverneur  v. 
National    Ice   Co.,   134   N.   Y,   355. 
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Tn  Miissacliusotts  and  jMaiiic,  by  vii'tue  oL'  the 
ordinances  of  H]41  and  1()47  and  yiibsequcut  legislation, 
the  title  to  the  land  under  what  are  known  as  "great 
ponds,"  containing  more  than  ten  acres  of  land,  is  in 
the  state  in  trust  for  the  public,  and  all  persons  have 
the  right  to  make  use  of  them  for  all  lawful  purposes,  the 
riparian  owners  thereon  having  no  special  rights  therein 
superior  to  others."*^ 

As  in  the  case  of  rivers,^-  so  in  the  case  of  lakes,  tlie 
meander  lines  run  by  the  government  surveyors 
are  not  ordinarily  to  be  regarded  as   boundary  lines.'-' 

In  the  case  of  land  under  a  lake  used  for  purposes 
of  commerce  and  navigation,  the  title  to  the  land  be- 
neath which  is  in  the  state,  it  is  held  by  the  state,  it 
has  been  said,  in  trust  for  the  people,  and  the  state 
cannot  relinquish  its  ownership  of  such  land  unless  this 
is  done  in  such  a  way  and  to  such  an  extent  as  not 
substantially  to  interfere  with  the  public  right."*^" 

When  the  bed  of  a  lake  or  ])ond  belongs,  not  to 
the  state,  Init  to  individuals,  the  question  of  how  the 
lines  of  division  between  the  various  owners  should  be 


18  L.  R.  A.  695,  30  Am.  St.  Rep. 
699.  31  N.   E.  865. 

41.  Gould,  Waters,  §  84;  Paine 
V.  Woods.  108  Mass.  160;  Wattup- 
pa  Reservoir  Co.  v.  Fall  River,  117 
Mass.  548,  1  L.  R.  A.  466,  18  N.  E. 
465,  154  Mass.  305,  13  L.  R.  A. 
255,  28  N.  E.  257;  Brastow  v. 
Rockport  Ice  Co.,  77  Me.  100; 
Conant  v.  Jordan,  107  Me.  227,  31 
L.  R.  A.  (N.  S.)  434,  77  Atl.  938. 
In  New  Hampshire  the  distinction 
between  large  and  small  ponds, 
asserted  by  virtue  of  these  or- 
dinances, has  been  adopted  with- 
out any  legislation.  Concord  Mfg 
Co.  v.  Robertson,  66  N.  H.  1,  18 
L.  R.  A.  679,  25  Atl.  718;  Dolbeer 
V.  Suncook  Water  Wo''ks  Co., 
72  N.  H.  562,  58  Atl.  504. 


42.  Aiitr  §   301.  note  28. 

43.  Hardin  v.  Jordan,  140  U.  S. 
371,  35  L.  Ed.  428;  Foss  v.  John- 
stone, 158  Cal.  119.  110  Pac.  294; 
In  re  Tucker,  126  Minn.  214,  148 
N.  W.  60;  Brignall  v.  Hannah,  34 
N.  D.  174,  157  N.  W.  1042;  Olson  v. 
Huntamer.  6  S.  D.  364,  61  N.  W. 
479;  Brown  v.  Dunn,  135  Wis. 
374,  115  N.  W.  1097. 

43a.  Illinois  Central  R.  Co.  v. 
Illinois,  146  U.  S.  387.  453.  36  L.  Ed 
1018;  State  v.  Cleveland  &  P.  R. 
Co.,  94  Ohio  61,  L.  R.  A.  1917A, 
1007,  113  N.  E.  677.  See  State  v. 
Korrer,  127  Minn.  60,  L.  R.  A. 
1916C,  139,  148  N.  W.  €17;  Ross- 
miller  V.  State,  114  Wis.  169,  58 
L.  R.  A  93,  91  Am.  St.  Rep.  910, 
89  N.   W.  839. 
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run  im-olvcs  a  ouoistioii  of  dinicully.  Tii  cases  wliore  tlio 
1(!n,i;lli  of  the  lake  is  very  considerable  in  j)i'oi)orti{)n 
to  its  lireadtli,  esi)ecially  if  the  shore  is  regular  in 
contour,  the  courts  have  evinced  a  disposition  to  api)ly 
the  same  rule  as  is  applied  in  connection  with  the 
division  of  the  bed  of  unnavigable  streams  between  the 
riparian  proprietors,  the  longer  diameter  of  the  lake 
or  pond  being  regarded  as  in  effect  the  thread  of  a 
stream.^"''  It  has  on  the  other  hand  been  said  that 
the  ''thread"  of  a  lake  consists  of  lines  drawn  fi'oni 
the  central  point  of  tlie  various  arms  in  such  a  way 
that  points  in  those  lines  are  e(|uidistant  from  tlie 
nearest  points  in  the  shore  line  on  either  side,  and  that 
the  lines  of  the  various  owners  should  be  drawn  per- 
pendicular to  the  shore  line,  extending  to  the  Jiearcst 
]>oint  in  the  thread."^''  Occasionally  it  is  said  that  the 
lines  of  each  proprietor  should  be  extended  from  the 
termini  of  his  lines  on  the  shore  to  the  centre  of  the 
lake,*^*^  this  giving  to  each  proprietor  of  land  on  the 
lake  a  more  or  less  triangular  piece  in  the  hed  of  the 
lake.  This  does  not,  however,  solve  the  difficulty  of 
detennining  the  centre  of  the  lake.  In  one  state  it  is 
said  that  the  purchaser  of  a  government  subdivision  is 
to  be  regarded  as  having  acquired  so  much  of  the  bed 
as  is  included  in  the  subdixision.^'"^  It  appears  to  be 
generally  conceded  that  no  rule  can  be  laid  down  which 


43b.  Calkins  v.  Hart,  219  N.  Y. 
145,  113  N.  E.  785.  aff'g  64  Misc. 
149,  118  N.  Y.  Supp.  1049;  Lem- 
beck  V.  Nye,  47  Ohio  St.  336,  8 
L.  R.  A.  578,  21  Am.  St.  Rep.  828, 
24  N.  E.  686.  See  Hardin  v.  Jor- 
dan, 140  U.  S.  371,  402,  35  L.  Ed. 
4Zd;  Scheifert  v.  Briegel,  90  Minn. 
125,  63  L.  R.  A.  296,  101  Am.  St. 
Rep.  399,  96  N.  W.  14. 

43c.  Editorial  note,  17  Harv. 
Law  Rev.  410. 

43d.      Rhodes  v.  Cissel,  82  Ark. 


367,  101  S.  W.  758;  Lamprey  v. 
State,  52  Minn.  181,  18  L.  R.  A. 
670,  38  Am.  St.  Rep.  541,  53  N  W. 
1139;  Scheifert  v.  Briegel,  90 
Minn.  125,  63  L.  R.  A.  296,  101 
Am.  St.  Rep.  399,  96  N.  W.  44. 
See  Ridgway  v.  Ludlow,  58  Ind. 
248. 

43e.  Stoner  v.  Rice,  121  Ind. 
51.  22  N.  E.  968;  Con/ro,  Grand 
Rapids  Ice  &  C.  Co.  v.  Ice  Co  , 
102  Mich.  227,  25  L.  R.  A.  815.  47 
Am.   St.   Rep.   516,   60   N.   W.   681. 
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will  be  suffieiciit  and  equitable  in  every  case/^^  and 
occasionally  tlio  coni-ts  indicate  that  the  lines  of 
division  should  ]>(>  ascertained  l)y  an  e(iuitable  proceed- 
ing in   the   nature   of  a  partition.'* -'S 

§  304.  Riparian  rights  of  access.  The  owner  of  lands 
bordering-  on  navigable  waters,  even  though  not  owner 
of  any  land  beloAV  the  water,  has  a  right  of  access  to  the 
water,  of  which  right,  by  the  decided  weight  of  authority, 
he  cannot  be  deprived,  even  by  legislative  act,  without 
adecpiato  compensation,^'*  unless  such  deprivation  is 
by  the  sovereign  authority  for  the  puri)ose  of  improving 
navigation.'^     Occasionally,   however,    a    contrary    view 


43f.  Pittsburgh  etc.  I'-on  Co.  v. 
Lake  Superior  Ircn  Co.,  118  Mich. 
119,  76  N.  ""V.  395;  Lembeck  v. 
Nye,  47  Ohio  St.  336,  8  L.  R.  A. 
578,  21  Am.  St  Rep.  828,  24  N. 
E.  686;  Calkins  v.  Hart;  119  N.  Y. 
145,  113  N.  B.  785. 

43g.  Grand  Rapids  Ice  Co.  v. 
Ice  Co.,  102  Mich.  227,  25  L  R.  A. 
815,  47  Am.  St.  Rep.  516,  60  N.  W. 
681;  Scheifert  v.  Briegel,  90  Minn. 
125,  63  L.  R.  A.  296,  101  Am.  St. 
Rep.  399,  96  N.  W.  44. 

44.  Lyon  v.  Fi-^hmongers'  Co., 
1  App.  Cas.  662;  Yates  v.  MUwau- 
kee,  10  Wall.  (U.  S.)  497,  19  L. 
Ed.  984;  Mobile  Transportation 
Co.  V.  City  of  Mobile,  153  Ala. 
409,  13  L.  R.  A.  (N.  S.)  352,  127 
Am.  St.  Rep.  22,  44  So.  976;  San 
Francisco  Sav.  Union  v.  Petrol- 
eum &  Min.  Co.,  144  Cal.  134,  77 
Pac.  823,  66  L.  R.  A.  242,  103  Am. 
St.  Rep.  721;  Prior  v.  Swartz,  62 
Conn.  132,  18  L.  R.  A.  668,  36  Am. 
St.  Rep.  333,  25  Atl.  398;  Ferry 
Pass  etc.,  Ass'n  v.  White's  River 
etc.,  Ass'n,  57  Fla.  399,  48  So. 
643;    Cobb    v.    Commissioners    of 


Liufoln  Park.  202  111.  427,  63  L. 
R.  A.  264,  95  Am.  St.  Rep.  258, 
67  N.  E.  5;  Home  for  Aged  Wo- 
men V.  Comm.,  202  Mass.  422,  89 
N.  E.  124;  Hanford  v.  St.  Paul  & 
D.  R.  Co.,  43  Minn.  104,  7  L.  R. 
A.  722,  42  N.  W.  596,  44  N.  W. 
1144;  Concord  Mfg.  Co.  v.  Rob- 
ertson, 66  N.  H.  1,  20;  Rumsey 
V.  New  York  &  N.  E.  R.  Co.,  133 
N.  Y.  79,  15  L.  R.  A.  618,  28  Am. 
St.  Rep.  600,  30  N.  E.  654,  136  N. 
Y.  543,  32  N.  E.  979,  overruling 
Gould  V.  Hudson  River  R.  Co.,  6 
N.  Y.  522.  In  re.  City  of  New 
York,  168  N.  Y.  134,  56  L.  R.  A. 
500,  61  N.  E.  158;  Eagle  Cliff 
Fishing  Co.  v.  McGowan,  (Ore.) 
137  Pac.  766;  Providence  Steam 
Engine  Co.  v.  Providence  &  S. 
Steamship  Co.,  12  R.  I.  348,  361; 
Grinels  v.  Daniel,  110  Va.  874. 
67  S.  E.  534;  Delaplaine  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  42  Wis. 
214,   24   Am.    Rep.    386. 

45.  United  States  v.  Chandler- 
Dunbar  Water  Power  Co.,  229  U. 
S.   53,   57   L.   Ed.    1063;    Scranton 
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has  boon  asscilcd,  tlinl  if  llic  stjilc  owns  tlic  bed  of 
the  slroani,  il  lias  siicli  alisohil.c  control  llici'covor  as 
to  be  oiial)l('(l  aiisoluU'ly  to  cut  oil"  Ilic  ri^lit  of  access, 
or  to  aiithoi'i'/o  others  to  cut  it  oi'f,  witliout  any  eoiii- 
peiisation  to  the  rii)ariaii  owiici.'"''' 

It  is  no  doubt  necessary,  in  ordei-  that  there  l)e  a 
right  of  aceess,  that  llie  claimant  of  th<»  i-iglit  own 
bind  whicli  is  in  contact  with  tlie  walei-  at  some  one  of 
its  ordinar}^  stas^'cs.""'  J  lis  land  need  not,  liowever,  ])e 
in  contact  with  the  water  at  all  times,  the  right  of 
access  existing  for  instance  in  favor  of  the  littoral  owner 
although  the  land  between  high  and  low  watei-  mai'k 
belongs  to  the  state  or  to  another  individual.^" 

The  right  of  access  for  the  ])Uf])ose  of  navigation 
includes,  it  seems,  the  right  to  beach  boats  on  the 
shore,  and  to  jiass  over  the  intervening  space  on  foot 


V.  Wheeler,  179  U.  S.  141,  45  L. 
Ed.  126;  Henry  Dalton  &  Sons 
Co  V.  Oakland,  168  Cal.  46?,.  143 
Pac.  721;  Home  for  Aged  Wo- 
men V.  Comm.,  202  Mass.  422,  89 
N.  E.  124;  Gniadck  v.  North- 
western Imp.  &  Boom  Co.,  17j 
Minn.  87.  75  N.  W.  894;  Fish  v. 
Chicago  Great  Western  R.  Co, 
125  Minn.  380,  147  \.  W.  431; 
Sage  V.  New  York,  154  N.  Y.  61, 
38  L.  R.  A.  606,  61  Am.  St.  Rep. 
592,  47  N.  E.  1096;  McKeen  v. 
Delaware  Division  Canal  Co.,  49 
Pa.  424;  Black  River  Improve- 
ment Co.  V.  La  Crosse  Booming 
&  Transportation  Co.,  54  Wis. 
C59,  41  Am.  Rep.  66,  11  N.  W. 
443. 

45a.  Tomlin  v.  Dubuque,  B.  & 
M.  R.  Co.,  32  Iowa,  106,  7  Am. 
Rep.  176;  Stevens  v.  Paterson  & 
N.  R.  Co.,  34  N.  J.  L.  532;  State 
V.  Sunapee  Dam  Co.,  70  N.  II. 
458,  59   L.  R.  A.   55,   50   Atl.   108 


(i--,erable);  Bowlby  v.  Shively,  22 
Ore.  414,  30  Pac.  154;  Grays  Har- 
bor Boom  Co.  V.  Lownsdale,  54 
Wash.  83,  102  Pac.  1041;  104  Pac. 
2f;7. 

In  Washington,  while  the  state 
may,  as  owner  of  the  shore,  de- 
prive the  upland  owner  of  access 
to  the  channel,  it  cannot,  by  rea- 
son of  its  ownership  of  land  be- 
low low  water  mark,  deprive  an 
owner  of  the  shore  of  the  right 
of  access.  Northern  Pacific  R.  Co. 
V.  S.  E.  Slade  Lumber  Co.,  61 
Wash.  195,  34  L.  R.  A.  (N.  S.) 
423,  112  Pac.  240. 

46.  Bolsa  Land  Co.  v.  Burdic'.c, 
151  Cal.  254,  12  L.  R.  A.  (N.  S.) 
275,  90  Pac.  532;  Clarke  v.  Provi- 
dence, 16  R.  I.  337,  1  L.  R.  A. 
725,   15  Atl.  763. 

47.  Lyon  v.  Fishmongers'  Co.. 
1  App.  Cas.  662;  North  Shore  K. 
Co.  V.  Pion,  14  App.  Cas.  012. 
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or  otherwise,  in  so  far  as  the  shallowness  of  the  water, 
or  obstructions  therein,  render  it  impossible  or  in- 
convenient to  bring  a  boat  into  contact  with  his 
land.^8 

§  305.  Rights  of  reclamation  and  wharfing  out.  In 
a  number  of  states  the  owner  of  land  Ijordering  ui)oii 
navigable  water  has  the  i)rivilege  of  reolaiming  land 
under  water  in  front  of  his  land,^''  and  of  erecting 
wharfs  and  piers  u))on  such  submerged  hnid/"^  although 
he  is  not  the  owner  thei'eof.  The  right  of  "wharfing 
out,"  is  substantially  identical  with  that  of  reclamation, 
and  they  will  be  here  discussed  as  one  right. 


48.  Atty.  Gen.  v.  Wemyss,  13 
App.  Cas.  192;  MarshaU  v.  Ulles- 
water  Company,  L.  R.  7  Q.  B. 
166;  Hindson  v.  Ashby,  [1896]  2 
ch.  1. 

49.  Musser  v.  Hershey,  42 
Iowa,  3C6;  Baltimore  &  0.  R.  Co. 
V.  Chase,  43  Md.  23;  Hanford  v. 
St.  Paul  &  Duluth  R.  Co.,  43  Minn. 
104,  7  L.  R.  A.  722,  42  N.  W.  .596, 
44  N.  W.  1144;  State  v.  Korrer, 
127  Minn.  60,  L.  R.  A.  191GC,  139, 
148  N.  W.  617;  Clement  v.  Burns. 
43  N.  H.  609;  Stevens  v.  Pater- 
son  &  N.  J.  R.  Co.,  34  N.  J.  L. 
532;  Heiney  v.  Nolan,  75  N.  J.  L 
397,  67  Atl.  1008;  Providence 
Steam  Engine  Co.  v.  Providence 
&  S.  Steamship  Co.,  12  R.  I. 
348. 

50.  Dutton  v.  Strong,  1  Black. 
(U.  S.)  23,  17  L.  Ed.  29;  Mobile 
Transportation  Co.  v.  City  of 
Mobile,  153  Ala.  409,  13  L.  R.  A. 
(N.  S.)  352,  127  A-ja.  St.  Rep. 
34,  44  So.  976;  Simons  v.  French. 
25  Conn,  346;  Mills  ot  Allen  v. 
Evaus,    100    Iowa,   712,    69    N.    W. 


1043;  Bainbridge  v.  Sheiiock,  29 
Ind.  364;  Rice  v.  Ruddiman,  10 
Mich.  125;  Union  Depot  St.  Ry.  & 
Transfer  Co.  v.  Brunswick,  31 
Minn.  297,  47  Am.  Rep.  789,  17  N 
W.  626;  Clement  v.  Burns,  43  N. 
H.  609;  Bell  v.  Gough,  23  N.  J. 
L.  624,;  Brookhaven  v.  Smith,  18S 
N.  Y.  74,  80  N.  E.  665;  Bond  v. 
Wool,  107  N.  C.  139,  12  S.  E.  281; 
State  V.  Cleveland  &  P.  R.  Co.,  94 
Ohio  61  L.  R.  A.  1917A,  1007,  113  N. 
E.  677;  Providence  Steam  Engine 
Co.  v.  Providence  &  S.  Steamship 
Co.,  12  R.  I.  348;  Diedrich  v. 
Northwestern  Union  Rwy.  Co.,  42 
Wis.  248,  24  Am.  Rep.^399. 

Similar  to  the  rigiit  of  erecting 
wharves  is  that  of  constructing 
booms  to  aid  in  the  floating  of 
logs.  Musser  v.  Hershey,  42  Iowa, 
356;  Williamsburg  Boom  Co.  v. 
Smith,  84 -Ky.  372,  1  S.  W.  765; 
Coquille  Mill  &  Mercantile  Co.  v. 
.Tohnson,  52  Ore.  547,  132  Am.  St. 
Rep.  716-,  98  Pac.  132;  Cohn  v. 
Wasau  Boom  Co.,  47  Wlj.  314, 
2  N.   W.  546. 
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In  some  states  riiihts  of  this  eliaracter  have  been 
created  by  ex])iess  statutory  ])rovision,""  and  the  es- 
tablishment ol'  liaibor  lines  by  or  ujidei-  aiitliority  of 
the  state  in  effect  confers  authority  on  tlie  bind  owner 
to  make  improvements  out  to  such  lines."'-  In  a  few 
states  the  existence  of  such  a  right,  apart  from  statute, 
has  been  explicitly  denied. ^^ 

The  right  of  reclamation  and  of  wharfing  out,  wliere 
recognized,  is  regarded  as  the  exclusive  right  of  the 
littoral  or  riparian  owner,  in  front  of  whose  lan<l  the 
privilege   is    sought   to    be   asserted."''^     But    while    this 


51.  See  Pai.ama  Ice  &  Fish  Co. 
V.  Atlanta  &  St.  A.  B.  R.  Co.,  71 
Fla.  149,  71  So.  608;  Horner  v. 
Pleasants,  66  Md.  475,  7  Atl.  691; 
White  V.  Nassau  Trust  Co.,  168 
N.  Y.  149,  64  L.  R.  A.  275,  61  N  E. 
169;  Atlantic  &  N.  C.  R.  Co.  v. 
Way.  172  N.  C.  774,  90  S.  E 
937;  IVIontg-omery  v.  Shaver,  40 
Ore.  244,  66  Pac.  923;  Austin  v. 
Rutland  R.  Co.,  45  Vt.  215. 

52.  Miller  v.  xMendenhall,  43 
Mina.  95,  8  L.  R.  A.  89,  19  Am.  St. 
Reip.   219,   44   N.  W.   1141;    People 

V.  Delaware  &  Hudson  Co.,  213  N. 
Y.  194,  107  N.  E.  506;  Bailey  v. 
Barges.  11  R.  I.  330.  And  see 
Sullivan  Timber  Co.  v.  Mobile,  110 
Fed.  186. 

53.  Dana  v.  Jackson  St.  Wharf 
Co.,  31  Cal.  ..18,  89  Am.  Dec. 
Revell  V.  People,  177  111.  468,  43 
L.  R.  A.  790,  69  Am.  St.  Rep. 
257,  52  N.  E.  1052;  Commission- 
ers of  Lincoln  Park  v.  Fahrney, 
250  111.  256,  95  N.  E.  194;  State 
V.  Longfellow,  169  Mo.  109,  69  S. 
W.  .'i74,  (semble);  Naglee  v. 
Ingersoll,  7  Pa.  185;  McGunnegle 
V.  Pittsburg  &  L.  E.  R.  Co.,  213  Pa. 
383,  62  Atl.  988  (scmble);  Austin 
V.    Rutland    R.    Co.,    45    Vt.    J15; 

R.  P.— €5. 


Eisenbach  v.  Hatfield,  2  Wash.  St. 
236.  18  L.  R.  A.  632,  26  Pac. 
539. 

In  Washington,  apparently,  the 
owner  of  the  upland  has  no  right 
to  wharf  out  over  the  land  be- 
longing to  the  state  below  high 
water  mark,  but  one  who  has 
acquired  shore  land  may  wharf 
out  over  the  land  belonging  :o 
the  state  below  the  low  water 
mark.  State  v.  Sturtevant,  76 
Wash.  158,  135  Pac.  1035. 

In  one  case,  while  the  right  of 
wharfing  out  was  recognized,  any 
right  of  otherwise  reclaiming 
land  under  water  appears  to  have 
been  negatived.  Diedrich  v.  North- 
western Union  Railway  Co ,  42 
Wis.  248.  And  see  People  v.  Del- 
aware &  Hudson  Co.,  213  N.  Y.  194. 
107  N.  E.  506. 

54.  Lane  v.  Harbor  Commls- 
sionres,  70  Conn.  685,  40  Atl.  1058; 
Hanford  v.  St.  Paul  &  Duluth  R. 
Co.  43  Minn.  104,  7  L.  R.  A.  722, 
42  N.  W.  596,  44  N.  W.  1144; 
Bond  V.  Wool,  107  N.  Car.  139, 
12  S.  E.  281;  McCarthy  v.  -Mur- 
phy, 119  Wis.  159,  100  Am.  St. 
Rep.  876.  It  has  been  decided 
that    the   making   of   an   improve- 
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general  rule  is  not  questioned,  its  application  as  be- 
tween neighboring  owners  upon  the  shore  or  bank  is 
a  matter  of  very  great  cliffieulty.'^^  One  who  does  not 
own  land  bordering  on  the  water  has  no  right  of  rec- 
lamation or  of  wharfing  out,^"  except  in  so  far  as  he 
may  acquire  the  right  by  reason  of  its  severance  from 
the  riparian  land  to  which  it  originally  appertained.^^ 

The  exercise  of  the  right  is  subject  to  the  proviso 
that  it  is  not  exercised  in  such  a  way  as  substantially 
to  interfere  with  navigation,^'^  and  it  is  subject  to  any 
restrictions  in  this  behalf  imposed  by  the  state  or  by 
authority  of  the  state. -'^^  Apart  from  specific  limitation 
by  statute  or  ordinance  as  to  the  distance  outwards  to 
which  the  improvement  may  be  extended,  as  by  the 
designation  of  harbor  lines,  it  may  be  extended,  it  has 
been  variously  said,  '*to  the  point  of  navigablity,"*^*^ 
"of  actual  navigability,"*'^  and  '*of  practical  naviga- 
bility. "^^ 

The  right  of  reclamation  and  of  wharfing  out  has 

ment     by     one     other     than     the  132   Am.    St.   Rep.   716,   Thornton 

riparian    owner    gives    the    latter  v.  Grant,  10  R.  I.  477,  44  Am.  Rep. 

the    same    rights    therein    as    if  701;     Diedrich     v.     Northwestern 

made    by    himself.      Baltimore    v.  Union  Rwy.  Co.,  42  Wis.  248. 

St.    Agnes    Hospital,    48    IMd.    419.  59.      Yates     v.     Milwaukee,     10 

55.     Post  §  307.  Wall.  497;  Comm.  v.  Alger,  7  Cu'-h 

66.     New  Jersey  Zinc  &  Iron  Co.  53;  Ravenswood  v.  Fleming,  i-2  W. 

V.  Morris  Canal  Co.,  44  N.  J.  Eq.  Va.  52,  46  Am.  Rep.  i85;  Cohj  v. 

398,   1   L.  R.  A.   133,   15   Atl.   227.  Wasau    Boom    Co.,    47    Wis.    314, 

47    N.    J.    Eq.    598,    22    Atl.    1076;  2  N.  W.   546. 

Bailey  v.   Burgess,   11   R.   I.   330.  eO.Union     Depot     St.     Rwy.     & 

57.  Post,  this  section,  notes  74-  Transfer    Co.    v.    Brunswick,    31 
80  Minn.  297,  47  Am.  Rep.  789,  17  N. 

58.  Button  V.  Strong  1  Black.;  W.  626.  See  Prior  v.  Swartz,  62 
Lane  v.  Harbor  Commlspioners,  70  Conn.  132,  18  L.  R.  A.  668,  36 
Conn.  685,  40  Atl.  1058;  State  v.  Am.  St.  Rep.  333,  25  Atl.  398. 
Cleveland  &  P.  R.  Co.,  94  Ohio  61.  Diedrich  v.  Northwestern 
61,  113  N.  E.  677,  L.  R.  A.  1917A,  Union  Rwy.  Co.,  42  Wis.  248. 
1007;  Coquille  Mill  &  Merc.  Co.  v.  62.  Illinois  v.  Illinois  Cent.  R. 
Johnson,  52  Ore.  547,  98  Pac.  132,  Co.,  184  U.  S.  77,  46  L.  Ed.  440. 
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been  referred  to  as  a  fraiidiisc,''^  a  license,"*  and  an 
easement."^  The  right  is,  however,  sui  generis,  nud 
there  appears  to  be  little  or  no  advantage  in  the  us(>  of 
sucli  nomenclature.  The  judicial  recognition  of  the  right 
involves  ex  hypotliesi  i\iQ,  assumption  that  the  submer- 
ged land  over  which  it  is  exercisable  does  not  belong  to 
the  owner  of  the  riparian  land  to  which  the  right  apper- 
tains, and  any  suggestion'"'^'  that  such  person,  by  rea- 
son of  the  existence  of  this  right,  has  an  estate  in  the 
submerged  land,  cannot  be  accepted.'''^ 

By  some  courts  the  right  of  reclamation  and  wharf- 
ing  out  has  been  regarded  as  a  property  right  of  which 
one  cannot  be  deprived,  even  by  the  state,  without 
compensation,^^  it  thus  being  assimilated  to  the  right 
of  access.  In  one  state,  on  the  other  liand,  it  has  been 
regarded  as  subject  to  the  control  of  the  legislature,  to 
the  extent  at  least  to  which  it  has  not  been  exercised.*''' 
Presumably,  even  in  this  state,  the  courts  would  tend  to 


63.  Simons  v.  French,  25  Conn. 
346;  Musser  v.  Hershey,  42  Iowa, 
356;  Baltimore  etc.  R.  Co.  v. 
Chase,  43  Md.  23;  Allen  v.  Allen. 
19  R.  I.  116,  32  Atl.  16C.  30  L.   R. 

A.  497   1,  61  Am.   St.  Rep.  738. 

64.  Sullivan  Timber  Co.  v. 
Mobile,  110  Fed.  186;  Horner  v. 
Pleasants,  66  Md.  475,  7  Atl.  691. 

65.  See  Allen  v.  Allen,  19  R. 
I.  115,  32  Atl.  166,  30  L.  R.  A. 
497,  61  Am.  St.  Rep.  738.  Editorial 
note  7  Columbia  Law  Rev.  at  p. 
413. 

66.  As  in  Norfolk  City  v. 
Cooke,  27  Gratt.  (Va.)  430;  article 

in  4  Harv,  Law  Rev.  at  p.  22. 

67.  See  Shively  v.  Bowlby,  152 
U.   S.   1,   38   L.   Ed.    331;    Panama 

Ice  &  Fish  Co.  v.  Atlanta  &  St.  A. 

B.  Ry.  Co..  71  Fla  419,  71  So. 
608;  Western  Md.  Tidewater  R. 
Co.  V.  Baltimore,  106  Md.  561,  68 
Atl.   6;     Long  Dock   Co,  v.   State 


Board  of  Assessors,  89  N.  J.  L. 
108,  97  Atl.  900;  Parkor  v.  West 
Coast  Packing  Co.,  17  Ore.  510, 
21  Pac.  822;  Dawson  v.  Broome. 
24  R.  I.  359,  53  Atl.  151;  Austin 
V.  Rutland   R.  Co,  45   Vt.  215. 

68.  Union  Depot  St.  Rwy.  & 
Transfer  Co.  v.  Brunswick,  31 
Minn.  297,  47  Am.  Rep.  789,  17  N. 
W.  626;  Bradshaw  v.  Duluth  Im- 
perial Mill  Co.,  52  Minn.  59; 
Clement  v.  Burns,  43  N.  H.  eci; 
Baltimore  etc.  R.  Co.  v.  Chase,  4:: 
Md.   23. 

Statutes  giving  the  right  to  wharf 
out  have  been  regardeil  as  ir- 
repealable.  Bradford  v.  McQues- 
ten,  182  Mass.  80;  Paciflc  Milling 
&  Elevator  Co.  v.  Portland,  65 
Ore.  349,  133  Pac.  72,  46  L.  R.  A. 
N.  S.  363. 

69.  Stevens  v.  Paterson  &  N. 
R.  Co.,  34  N.  J.  L.  532. 
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protect  one  who  has  made  expenditures  by  way  of 
exercise  of  the  right."" 

In  some  states  the  land  over  which  the  right  has 
been  actually  exercised  appears  to  be  regarded  as  be- 
coming the  property  of  the  upland  owner  who  exercised 
the  right. '1  And  a  wharf  constructed  in  the  exercise 
of  the  right  has  been  considered  to  be  real  property 
belonging  to  him.'- 

A  right  to  reclaim  land  under  water  would  seem  to 
involve  the  right  to  make  use  of  the  land  reclaimed, 
and  it  appears  probable  that  the  riparian  owmer  can 
make  any  use  thereof,  provided  it  does  not  involve  an 
interference  with  the  public  right  of  navigation.'^^  Pos- 
sibly, however,  the  courts  would  be  somewhat  astute 
to  find  such  interference  when  the  use  of  the  land 
reclaimed  has  no  connection  with  the  use  of  the  water 
for  purposes  of  navigation.  In  the  exercise  of  the  right 
of  wharfing  out  over  the  shore  the  upland  owner  must, 
it  has  been  decided,  so  construct  the  wharf  as  not 
unreasonably  to  interfere  with  the  public  right  of  pas- 
sage on  the  shore.^* 

Severance   of  rights.     In   most  of   the   states 

in  which  the  question  has  arisen,  the  owner  of  land 
bordering  on  the  water  has  been  regarded  as  entitled 
to    sever   the    right    of    reclamation   and    wharfing   out 

70.  See  SuHivan  Timber  Co.  v.       perpetuity." 

Mobile,   110   Fed.   186;    Horner  v.  72.     Clement    v.    Burns,    43    N. 

Pleasants.  66  Md.  475,  7  Atl.  691;  H.   609;    Bedlow   v.   Stillwell,    158 

Lewis  V.  City  of  Portland,  25  Ore.  N.  Y.  292,  53  N.  E.  26. 

133,  22  L.  R.  A.  736,  42  Am.  St.  73.     See  Hanford  v.  St.  Paul  & 

Rep.   772,  35  Pac.   256.  Duluth  R.  Co.    43  Minn.  104,  7  L. 

71.  Nichols  V.  Lewis,  15  Conn.  R.  A.  722,  42  N.  W.  596,  44  N.  W. 
137;  Lakewood  v.  New  York,  etc.  1144;  People  v.  Delaware  &  Hud- 
R.  Co.,  37  Conn.  387;  Bell  v.  son  Co.,  213  N.  Y.  194,  107  N.  E. 
Gough,  23  N.  J.  L.  624;  Heiney  v.  506.  And  compare  Atlee  v. 
Nolan,    75    N.    J.    L.    397,    67    Atl.  Packet   Co.,   21   Wall.   389. 

1008;   In  Horner  v.  Pleasants,  66  74.     Barnes  v.  Midland  R.  Ter- 

Md.  475,  7  Atl.  691,  he  is  said  to  minal  Co.,  193  N.  Y.  378,  127  Am. 
obtain   the   "use    of    the    land    in      St.  Rep.  962,  85  N.  E.  1093. 
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from  the  land  to  which  it  originallj^  appertained,  so  as 
to  vest  it  in  a  person  having  no  interest  in  such  land. 
This  he  may  do  either  by  a  transfer  of  the  land  retain- 
ing the  right,  or  by  a  transfer  of  the  right  retaining 
the  land.'*"  The  eifect  of  such  a  severance  is  obviously 
to  subject  the  land  to  the  possibility  of  losing  its  right 
of  access  by  reason  of  the  exercise  of  the  right  of 
reclamation.'^  The  recognition  of  this  possibility  of 
severance  of  the  right  of  reclamation  from  the  land,  it 
may  be  remarked,  appears  to  be  inconsistent  with  the 
view  occasionally  asserted,"^^'  that  the  right  is  merely  an 
incident  to  that  of  access,  since  a  right  of  access  cannot 
well  have  any  existence  apart  from  some  particular 
thing  which  is  accessible  thereby. 

The  right  to  reclaim  has  been  regarded  as  being 
severed  from  the  ownership  of  the  upland  when  the 
owner  of  the  latter  undertook  to  convey  to  another  a 
part  or  the  whole  of  the  submerged  land  in  front  of 
his  land,  the  grantee  acquiring  the  right  to  reclaim 
the  land  purporting  to  be  conveyed  to  him,^^  and  so 
occasionally  when  such  owner  undertook  to  plat  into 
lots  the  submerged  land,  the  grantee  of  each  lot  acquired 
in  effect  the  right  to  reclaim  that  particular  lot,"^^  and 
no  other.'^^    On  the  other  hand,  the  fact  that  the  owner 

74a.     Simons      v.     French,      25  76.     Lane   v.    Board   of    Harbor 

Conn.    346:    Hanford   v.    St.    Paul  Com'rs.  70  Conn.  685,  40  Atl.  1058; 

&  Duluth  R.  Co.,  43  Minn.  104,  7  Hanford  v.  St.  Paul  &  Duluth  R. 

L.  R.  A.  722,  42  N.  W.  596,  44  N.  Co.,  43  Minn.  104,  7  L.  R.  A.  722, 

W.   1144;     Parker  v.   West   Coast  42    N.    W.    596,    44    N.    W.    1144; 

Packing  Co.,  17  Ore.  510,  21  Pac.  Brookhaven  v.  Smith,  188  N.  Y.  74, 

822;    Montgomery    v.    Shaver,    40  9   L.   R.  A.    (N.    S.)    326,   11  Ann. 

Ore.  244,  66  Pac.  923;   Providence  Cas.  1,  80  N.  E.  665. 

Steam  Engine  Co.  v.  Providence  &  77.     Brown    v.    Goddard,    13    R. 

S.  Steamship  Engine  Co.,  12  R.  I.  I.  76. 

S48;   Brown  v.  Goddard,  13   R.  I.  78.     Rasmussen        v.        Walker 

76.      Contra,    Musser    v.    Hershey,  Warehouse  Co.,   68   Ore.   316,   1S6 

42  Iowa,  356.  Pac.   661;    Brown   v.   Goddard,    13 

75.     Miller    v.    Mendenhall,    43  R.  I.  76. 

Minn.  95,   8  L.  R.  A.   89,  19   Am.  79.     Grant  v.  Oregon   Nav.   Co.. 

St.  Rep.  219,  44  N.  W.  1141.  49    Ore.    324,    90    Pac.    178,    1099. 
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has  platted  the  upland  and  also  land  under  the  water  in 
front  thereof,  and  has  conveyed  to  another  a  lot  on 
the  upland,  has  been  regarded  as  showing  an  intention 
to  convey  the  upland  lot  without  any  rights  as  to  the 
reclamation  of  the  submerged  land.*^** 

§  306.  Rig'hts  as  to  ice.  The  ownership  of  ice  is 
determined  by  the  ownership  of  the  bed  under  the 
water  upon  which  the  ice  is  formed.  Thus,  in  the  case 
of  a  non-tidal  stream  which  is  also  not  navigable,  the 
ice  usually  belongs  to  the  rii^arian  owners,^^  though, 
if  the  bed  belongs  to  another,  the  latter  owns  the  ice 
also.^^  In  the  case  of  navigable  non-tidal  rivers,  the 
riparian  owner's  right  to  the  ice  ordinarily  depends 
upon  the  question  whether,  in  that  jurisdiction,  the 
rule  that  the  riparian  owner  also  owns  the  bed  of  the 
stream  is  in  force. ^^  So,  in  the  case  of  lakes  and 
ponds,  the  ice  belonofs  to  the  owner  of  the  land  under 
the  water. ^■^  The  owner  of  land  is  entitled  to  ice 
formed    thereover,    even    though    it    results    from    the 


But  a  conveyance  of  submerged 
land  includes  a  right  to  reclaim 
ether  land  if  so  intended.  New 
Haven  Steamboat  Co.  v.  Sargent. 
50    Conn.   199. 

80.  Bradshaw  v.  Duluth  Im- 
perial Mill  Co.,  52  Minn.  59,  53 
N.  W.  1066. 

81.  State  V.  Pottmeyer,  33  Ind. 
402.  5  Am.  Rep.  224;  Marsh  v. 
McNider,  88  Iowa,  390,  20  L.  R. 
A.  333,  45  Am.  St.  Rep.  240,  55  N. 
W.  469;  Stevens  v.  Kelly,  78  Me. 
445,  57  Am.  St.  Rep.  813,  6  Atl. 
868;  Paine  v.  Woods,  108  Mass. 
172;  Bigelow  v.  Shaw,  65  Mich. 
341,  8  Am.  St.  Rep.  902,  32  N.  W. 
800. 

82.  Alien  v.  Webber,  80  Wis. 
531,   14   L.   R.  A.   361,   27   Am.   St 


Rep.  51.  50  N.  W.  514. 

83.  Washington  Ice  Co.  v. 
Shortall.  101  III.  46;  Wood  v.  Fow- 
ler, 26  Kan.  682,  40  Am.  Rep.  330 
Serrin  v.  Grefe,  67  Iowa,  196,  25 
N.  W.  227;  Charles  C.  Wilson  & 
Son  V.  Harrisburg,  107  Me.  207 
77  Atl.  787;  Bigelow  v.  Shaw,  65 
Mich.  341,  8  Am.  St.  Rep.  902,  32 
N.  W.  800;  Reysen  v.  Roate,  92 
Wis.  543,  66  N.  W.  599. 

84.  Clute  V.  Fisher,  65  Mich. 
48,  31  N.  W.  614;  Gouverneur  v. 
National  Ice  Co.,  134  N.  Y.  355, 
18  L.  R.  A.  695,  30  Am.  St.  Rep. 
669,  31  N.  E.  865;  Lawton  v.  Her- 
rick,  83  Conn.  417,  76  Atl.  986; 
Stevens  v.  Kelly,  78  Me.  445,  57 
Am.  St.  Rep.  813,  6  Atl.  868. 
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exercise  by  another  person  of  a  right  to  flood  sudi 
land,^^  though  he  cannot  remove  the  ice,  it  seems,  if 
this  would  injuriously  affect  such  other  as  regards 
the  benefits  resulting  from  the  right  of  flowage.'*'' 

When  the  title  to  the  land  under  the  water  is  in  the 
state,  the  right  to  take  ice  enures  to  the  benefit  of 
the  public,  and  the  person  who  first  appropriates  the 
ice  is  entitled  thereto.**'^ 

In  one  state  it  has  been  decided  that  a  sale  of 
ice  formed  on  a  certain  extent  of  water  is  a  sale  of 
personalty,  stress  being  laid  in  the  opinion  on  the 
"ephemeral"  nature  of  ice,  and  its  want  of  utility  in 


85.  Brookville  &  M.  Hydraulic 
Co.  V.  Butler,  91  Ind.  134;  Stev- 
ens V.  Kelley,  78  Me.  445,  57  Am. 
Rep.  813;  Paine  v.  Woods,  108 
Mass.  160;  Bigelow  v.  Shaw,  65 
Mich.  341,  8  Am.  St.  Rep.  902; 
Eidemiller  Ice  Co.  v.  Guthrie,  42 
Neb.  238;  Valentine  v.  Schantz, 
216  N.  Y.  1,  L.  R.  A.  1916B,  1044, 
109  N.  E.  866.  But  see  Mill  River 
W.  Mfg.  Co.  V.  Smith,  34  Conn.  462, 
referred  to  in  Howe  v.  Andrews, 
62  Conn.  398,  26  Atl.  394,  and 
Dillon  V.  Kansas  City  Ft.  S.  & 
M.  R.  Co.,  67  Kan.  687,  74  Pac. 
251. 

86.  Stevens  v.  Kelley,  78  Me. 
445,  57  Am.  St.  Rep.  813,  6  Atl. 
S68;  Bigelow  v.  Shaw,  65  Mich 
341,  8  Am.  St.  Rep.  902,  32  N.  W. 
800;  Dodge  v.  Berry,  26  Hun.  246. 

The  landowner  cannot  com- 
plain that  his  supply  of  ice  is  di- 
minished by  the  action  of  the 
person  who  has  the  easement  of 
flowage  in  drawing  off  the  water, 
unless  this  is  done  maliciously. 
Stevens  v.  Kelley.  78  Me.  445,  57 


Am.-  St.  Rep.  813,  6  Atl.  813; 
Eidemiller  Ice  Co.  v.  Guthrie,  42 
Neb.  238,  28  L.  R.  A.  581,  60  N. 
W.  717. 

87.  Brown  v.  Cunningham,  82 
Iowa,  512,  12  L.  R.  A.  583,  48  N. 
W.  1042;  Wood  v.  Fowler,  26  Kan. 
682,  40  Am.  Rep.  330;  Brastow 
v.  Rockport  Ice  Co.,  77  Me.  100; 
Woodman  v.  Pitman,  79  Me.  456. 
1  Am.  St.  Rep.  342,  10  Atl.  321; 
Inhabitants  of  West  Roxbury  v. 
Stoddard,  7  Allen  (Mass.)  158; 
Sanborn  v.  Peoples'  Ice  Co.,  82 
Minn.,  43,  51  L.  R.  A.  829,  83  Am. 
St.  Rep.  401,  84  N.  W.  641. 

But  that  one  cannot  appropriate 
ice  for  purposes  of  sale  to  such 
an  extent  as  to  affect  the  water 
in  a  lake  to  the  detriment  of 
riparian  proprietors  is  decided  in 
Sanborn  v.  Peoples'  Ice  Co.,  82 
Minn.  43,  51  L.  R.  A.  829,  83  Am. 
St.   Rep.  401,  84  N.  W.  641. 

In  Rossmiller  v.  State,  114  Wis. 
169,  58  L.  R.  A.  93,  89  N.  W.  839, 
91  Am.  St.  Rep.  910.  it  is  held 
that    the    right    of    the    public    to 
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connection  with  the  soil.^®  In  other  cases  it  is  ap- 
parently regarded  as  of  a  real,  rather  than  a  personal, 
nature.^^ 

§  307.    Lateral    lines    between    proprietors.      The 

Massachusetts  colonial  ordinance  of  1647,  by  which 
the  proprietor  of  land  on  tidal  waters  is  given  the 
shore  or  "flats"  to  low  water  mark,  has  been  the  sub- 
ject of  numerous  decisions  by  way  of  determination  of 
the  divisions  between  adjoining  proprietors.  The  en- 
deavor of  the  courts  has  been  to  divide  the  flats  in 
such  a  way  as  to  give  to  each  piece  of  land  above 
high  water  mark,  "upland"  as  it  is  frequently  called, 
a  portion  of  the  flats  such  that  the  width  of  such  por- 
tion at  its  outer  or  seaward  end  will  be  proportioned 
to  the  width  at  high  water  mark.^''*  And  in  pursuance 
of  this  policy  it  has  been  ruled  that,  when  practicable, 
the  flats  of  each  upland  owner  shall  at  the  low  water 
line  be  of  a  width  equal  to  that  of  the  upland  at  the 
high  water  line,^^^  while  in  the  case  of  a  cove  from 
which  the  tide  ebbs,  and  in  which  there  is  no  channel, 
the  flats  are  to  be  divided  by  straight  lines  from  the 
external  lines  of  each  proprietor's  upland  to  a  base 
line  across  the  mouth  of  the  cove,  so  as  to  give  to  each 
proprietor  a  distance  upon  the  base  line  proportioned 
to  the  width  at  the  ordinary  high  water  mark  of  his 

take  ice  from   above  land  owned  The    bulk    of    the    decisions    on 

by    the    state    is    such    that    th*^  the  ordinance  are  collated  in  the 

state   itself   cannot   impose    a   li-  reporter's   note   to   Com.    v.   Rox- 

cense  fee  as  a  condition  of  taking  bury,    9    Gray    (Mass.)    at    p.    521 

ice  for  sale  outside  the  state.  ^t    seij.     The    decisions    generally 

88.  Higgins  v.  Kusterer,  41  on  the  question  of  the  division  of 
Mich.  318,  32  Am.  Rep.  160,  2  N.  shore  frontage  are  referred  to  in 
■^r    j^3  notes  21  L.  R.  A.  776,  25  L.  R.  A 

89.  "Washington      Ice      Co.      v.  N.  S.  257. 

Shortall,  101  111.  46;  State  v.  Pott-  89b.     Gray  v.  Deluce,  5  Cush.  9; 

meyer,  33  Ind.  4^2.  Tappan   v.    Boston    Water   Power 

89a.      Wonson    v.    Wonson,    14  Co.,  157  Mass.  24,  16  L.  R.  A.  353, 

Allen  (Mass.)  71.  31  N.  E.  703. 
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upland. ^"^  Any  rules  on  the  subject  are,  however,  sub- 
ject to  change  by  force  of  agreement  or  specific  pro- 
visions  in   the   conveyances.^®*^ 

In  .Maine,  which  was  formerly  a  part  of  Massa- 
chusetts, the  colonial  ordinance  is  also  in  force,  and 
there  the  rule  asserted  as  regards  the  division  of  the 
shore  or  flats  is  that  a  base  line  be  drawn  between 
the  two  corners  of  each  lot  at  the  shore,  and  a  line 
then  be  run  from  each  corner,  at  right  angles  with  the 
base  line,  to  low  water  mark;  and  if  the  side  lines 
diverge  from  or  conflict  with  each  other,  the  land  ex- 
cluded or  included  by  both  lines  be  divided  equally 
between  the  two  proprietors. ^"°  This  Maine  rule  has 
been  criticized  on  the  ground  that  the  lines  of  division 
w^ould  change  as  any  upland  owner  might  dispose  of 
part  of  his  land  or  acquire  more  land.^®^  But  it  has 
been  decided  that  after  the  lines  have  been  fixed  by 
the  original  division  of  the  upland  into  lots,  no  subse- 
quent division  of  any  particular  lot  can  affect  the 
extent  of  the  flats  belonging  to  adjacent  proprietors.*®^ 

As  before  stated,  the  owners  of  land  on  navigable 
waters  usually  have  the  privilege,  by  statute  or  other- 
wise, of  reclaiming  or  wharfing  out  in  front  of  their 
land,  and  the  attempted  exercise  of  such  privilege  will 
frequently  involve  a  conflict  as  between  neighboring 
owners.      Occasionally    a    rule    has    been    asserted    in 

89c.     Ruet  V.  Boston  Mill  Corp.,  involving    conflicting    claims    by 

6    Pick.    158;    Tappi-n    v.    Boston  adjoining      riparian      or      littoral 

Water   Power   Co.,   157    Mass.    24,  owners   to   the   bed    of   a   stream, 

16  L.  R.  A.  353,  31  N.  E.  703.  the     apportionment     of     alluvion, 

89d.     See  note  9  Gray  at  p.  523.  and  the  right  to  reclaim  or  wharf 

Stone  V.  Boston  Steel  P-  Iron  Co.,  out   beyond   one's   land. 

14   Allen;    Emerson    v.    Taylor,    9  89e.     Emerson  v.  Taylor,  9  Me. 

Me.  42,  23  Am.  Dec.  531.  42,    23    Am.    Dec.    523;    Treat    v. 

The  Massachusetts  decisions  in  Chipman,  35  Me.  36. 

connection    with    this    ordinance  89e.     Armstrong  v.  Wheeler,  52 

have    been    not    infrequently    re-  Conn.  428;  Stockham  v.  Browning, 

ferred  to   by  the  courts  of  other  18  N.  J.  Eq.  390. 

states  in  discussing  questions  of  a  89g.  Call  v.  Lowell,  40  Me.  31. 
more  or  less  analogous  character. 
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this  regard,  based  on  the  analogy  of  the  rule  developed 
in  Massachusetts  in  connection  with  the  Colonial  or- 
dinance of  1647,  and  also  of  the  rule  ordinarily  asserted 
as  regards  the  division  of  land  formed  by  accretion^"^ 
that  the  lateral  lines  within  which  such  rights  of 
reclamation  or  wharfing  out  may  be  exercised  are,  as 
between  adjoining  proprietors,  to  be  ascertained  by 
apportioning  the  line  to  which  the  reclamations  or  im- 
provements may  be  extended,  that  is,  the  harbor  line 
or  line  of  navigation,  and  extending  side  lines  from 
such  line  to  the  shore  in  such  a  way  as  to  give  each 
littoral  proprietor  a  portion  of  such  line  proportioned 
to  the  length  of  his  shore  line.^"'  Another  method  of 
division  which  has  been  suggested  in  this  connection 
is  to  allow  each  littoral  owner  to  reclaim  or  wharf  out 
between  lines  running  at  right  angles  to  the  harbor 
or  other  line  to  which  he  is  allowed  to  wharf  out.^^^ 
In  the  case  of  a  navigable  river  his  rights  in  this 
respect  have  been  regarded  as  fixed  by  the  extension 
of  his  side  lines  at  right  angles  to  the  general  course 
of  the  stream. ^^^  Under  some  circumstances  the  side 
lines  should  be  run  at  right  angles  to  the  shore  line,^^' 
and  in  any  case  the  lines  may  be  fixed  by  the  agreement 
or  acquiescence  of  the  parties  interested.^^™ 

When    riparian    ownership    extends    to    the    thread 
of  the  stream,  as  usually  occurs  in  the  case  of  a  non- 

89h.     Post  §  543.  v.    Shaver,    40    Ore.    244,    66    Pac. 

89i.     Blodgett    etc.   Lumber   Co.  928;  Manchester  v.  Point  St.  Iron 

V.    Peters,    87    Mich.    498,    24   Am.  Works,  13  R.  L  355;  A.  M.  Campau 

St.  Rep.   175,  49  N.  W.  917;    Del-  Realty  Co.  v.  City  of  Detroit,  162 

aware   etc.   R.  Co.   v.   Hannon,  37  Mich.   243,   139  Am.   St.   Rep.   555, 

N.  J.  L.  276;    Northern  Pine  Land  127  N.  W.  365. 

Co  V.  Bigelow,  84  Wis.  165,  21  L.  89e.     Armstrong  v.  Wheeler,  52 

R.  A.  776,  54  N.  W.  496.  Conn.  428;  Morris  v.  Beardsley,  54 

89j.     Aborn  v.   Smith,   12   R.   I.  Conn.  338,  8  Atl.  139 

370.  89m.     Winnisimmet  Co.  v.  Wy- 

89k.     Panama    Ice    &    Fish    Co.  man,  11  Allen  (Mass.)  432;  Stock- 

V.  Atlantr   &  St.  A   B.  Ry.  Co.,  71  ham    v.    Browning,    18    N.    J.    Eq. 

Fla.  419,  71  So.  608;  Montgomery  390;    O'Donnell    v.    Kelsey,    10    N. 


§  308]  Eights  of  Enjoymi:.\t.  1035 

navigable  non-tidal  river,  and,  in  some  jnrisdictions, 
in  the  case  of  a  navigable  non-tidal  river,'*'*"  the  loca- 
tion of  the  side  lines  of  any  riparian  proprietor,  as 
regards  that  portion  of  his  property  under  the  water 
as  well  as  that  not  under  the  water,  is  properly  to  be 
determined  by  the  description  in  the  instrument  under 
which  he  claims.  It  may  occur,  however,  that  the 
description  in  terms  carries  the  side  lines  only  so  far 
as  the  margin  of  the  stream,  and  the  question  then 
arises  as  to  the  direction  of  such  lines  between  the 
margin  and  the  centre  of  the  stream.  Some  courts 
have,  in  this  connection,  asserted  a  rule  that,  in  the 
absence  of  evidence  of  a  contrary  intention,  the  lines 
under  the  water  must  run  at  right  angles  with  the 
course  of  the  stream. ^"° 

X.     Animals  and  Fish. 

§  308.  Animals.  The  owner  of  land  has  no  right  of 
property  in  animals  ferae  naturae,  or  wild  animals, 
merely  because  they  are  upon  the  land.^°  He  may, 
however,  acquire  a  qualified  ownership  in  them — that 
is,  an  ownership  while  remaining  in  his  possession  or 
control — by  their  capture,^^  and  an  absolute  ownership 
by  killing  them, 


92 


Y.  412;   Brown  v.  Goddard,  13  R.  U.  S.  519. 

I.  76;  Lowndes  v.  Wicks,  69  Conn.  91.      4  Blackst.  Gomm.  588;  Goff 

15,  36  Atl.  1072.  V.    Kilts,    15   Wend.    (X.    Y.)'  550; 

89n.     Ante  §§  301.  302.  Ulery  v.  Jones,  81  III.  403;  James 

89o.     Clark  v.  Campau,  19  Mich.  v.   Wood,   82   Me    173,  8   L.   R.   A. 

325;    Bay   City   Gas   Light    Co.    v.  448,  19  Atl.   160;    Pierson  v.  Post, 

Industrial    Works,    28    Mich.    182;  3  Caines  (X.  Y.)   175,  2    Am.  Dec. 

Knight  V.  Wilder,  2  Cush.  (Mass.)  264. 

199,    48    Am     Dec.    660;    Wood    v.  92.     Blades   v.   Higgs,   11   H.   L. 

Appal,  63  Pa.  210;  Menasha  Wood'  Cas.  621;   Rexroth  v.  Coon.  15  R. 

en  Ware   Co.  v.  Lawson,  70  Wis.  I.   35,  2  Am.   St.   Rep.   863;    State 

COO,  36  N.  W.  412.  '  >■  V.  Mallory,  73  Ark.  236,  67  L.  R.  A. 

90.     Blades   v.  Higgs,   11   H.-L.  773,   3  A.  &  E.  Auq,.  Oas.   852,  83 

("as.  621;  Geer  v.  Connecticut,  161  S.  W.  955. 
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The  owner  of  land  has  the  exclusive  right  to  kill 
the  animals  on  the  land,^^  unless  another  has  acquired 
the  right  by  grant  or  its  equivalent,  such  other  then 
having  a  right  in  the  nature  of  a  profit  a  prendre.^* 
If  animals  are  wrongfully  killed  on  the  land  by  another, 
they  become  the  property,  it  seems,  of  the  landowner.^^ 
That  one  has  the  right  to  navigate  over  land  of  an- 
other,^® or  to  pass  over  a  highway  thereon,^"^  would 
seem  properly  to  give  no  right  to  kill  game  thereon. 
But  it  has,  in  two  states,  been  decided  that  the  right 
to  kill  game  is  incident  to  the  right  of  navigation,^^ 
without,  it  is  submitted,  any  adequate  explanation  of 
why  this  should  be  so.^^ 

§  309.  Fish.  Fish  at  large  in  a  stream  or  other 
body  of  water  are  ferae  naturae,  and  the  right  of 
property  in  them,  so  far  as  it  can  exist,  is  in  the 
public,   or  in  the   state   for  the  benefit   of  the  public.^ 


93.  state  v.  Mallory,  73  Ark. 
236,  67  L.  R.  A.  773,  3  A.  &  E. 
Ann.  Cas.  852,  83  S.  W.  955; 
Schulte  V.  Warren,  218  111.  108, 
75  N,  E.  783,  13  L.  R.  A.  N.  S. 
745;  L.  Realty  Co.  v.  Johnson,  92 
Minn.  363,  100  N.  W.  94,  66  L.  R. 

A.  439;  Payne  v.  Sheets,  75  Vt. 
335,  55  Atl.  556.  See  note  18 
Harv.   Law  Rev.  at  p.   458. 

94.  Wickham  v.  Hawker,  7 
Exch.    62;    Webber    v.    Lee,    9    Q. 

B.  D.  315;  Bingham  v.  Salene,  15 
Ore.  208,  3  Am.  St.  Rep.  152,  14 
Pac.  523;  Payne  v.  Shoots,  75  Vt. 
335,    55   Atl.    556. 

95.  2  Blackst.  Comm.  ^119; 
Blades  v.  Higgs,  11  H.  L.  Cas.  621; 
Rexroth  v.  Coon,  15  R.  I.  35,  23 
Atl.  37,  2  Am.  St.  IvCp.  863;  Payne 
V.  Sheets,  75  Vt.  335,  55  Atl.  656. 

96.  Adams  v.  Pease,  2  Conn. 
481;    Schulte   v.   Wiarren,   218    111. 


108,  75  N.  E.  783;  Sterling  v. 
Jackson,  69  Mich.  488,  13  Am.  St. 
Rep.  405,  37  N.  W.  845;  Stare 
V.  Shannon,  36  Ohio  St.  423; 
Hooker  v.  Cummings,  20  Johns. 
(N.  Y.)  90. 

97.  Queen  v.  Pratt,  4  E.  &  B. 
860;  L.  Realty  Co.  v.  Johnson,  92 
Minn.  363,  66  L.  R.  A.  439,  100 
N.  W.   94. 

98.  Porestier  v.  Johnson,  164 
Cal.  24,  127  Pac.  156;  Diana 
Shooting  Club  v.  Husting,  156 
Wis.  261,  145  N.  W.  816. 

99.  Sea  editorial  note  in  27 
Harv.  Law  Rev.  at  p.  750. 

1.  2  Blackst.  Comm.  391  et 
seq.;  People  v.  Bridges,  142  111. 
30,  16  L.  R.  A.  684,  31  N.  E.  115; 
State  v.  Lewis,  134  Ind.  250;  Treat 
v.  Parsons,  84  Me.  520;  State  v. 
Blount,  85  Mo.  543;  Fleet  v.  Hege- 
man,  14  Wend.    (N.  Y.)    42;   Men- 
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They  are,  however,  if  lawfully  captured  or  confined  by 
an  individual,  or  when  contained  in  a  private  pond 
having  no  communication  through  which  they  can  pass 
to  other  waters,  the  subject  of  a  qualified  ow^iership.^ 
When  the  land  under  water  belongs  to  the  state, 
as  in  the  case  of  navigable  tidal  waters,  the  larger 
lakes  and,  in  some  states,  navigable  non-tidal  waters, 
the  right  to  take  fish,  including  sheU  fish,  is  common  to 
all  the  public;^  and  the  right  which  thus  originally 
resides  in  the  public  to  take  fish  is  not  affected  by  the 
fact  that,  by  giant  or  prescription,  the  land  under  the 
water  becomes  vested  in  an  individual.^  The  state 
may,  however,  grant  to  an  individual  the  exclusive 
right,  as  against  the  public,  of  fishing  in  a  particular 
body   of   water,^   and    has    full   power   to    regulate    the 


roe  V.  Withyconibe,  84  Ore.  .128, 
165  Pac.  227;  Peters  v.  State,  96 
Tenn.  682. 

2.  People  V.  Br. ages,  142  111. 
30,  26  L.  R  A.  684,  31  N.  E.  115; 
Gentile  v.  State,  29  Ind.  409; 
Treat  v.  Parsons,  84  Me.  520,  24 
All.  946;  Sollers  v.  Sollers,  77  Md. 
148,  39  Am.  St.  Rep  404,  26  Atl. 
188;  State  v.  Roberts,  59  N.  H. 
256,  47  Am.  Rep.  199;  State  v. 
Shaw,  67  Ohio  St.  157,  60  L.  R.  A. 
481.  65  N.  E.  875;  Peters  v.  State, 
96  Tenn.  682,  33  L.  R.  A.  114,  36 
S.  W.  399. 

3.  Bagott  V.  Orr,  2  Bos.  &  P. 
472;  Martin  v.  Waddell,  16  Pet. 
(U.  S.)  367,  10  L.  Ed.  997;  Man- 
chester V.  Massacnusetts,  139  U. 
S.  240,  35  L.  Ed.  159;  Exparte 
Bailey,  155  Cal.  472,  S!"  L.  R.  A. 
(N.  S.)  534,  132  Am.  St.  Rep.  95, 
101  Pac.  441;  Chalker  v.  Dickin- 
son, 1  Conn.  382,  3  Am.  Dec.  250; 
Ex  parte  Powell,  70  Fl...  363,  70 
So.  392;  Sollers  v.  Sollers,  77  Md. 
148,   20  L.    R.   A.    94,   39   Am.    St. 


Rep.  404,  26  Atl.  188;  Com.  v. 
Chapin,  5  Pick.  (Mas?,.)  193,  16 
Am.  Dec.  386;  Weston  v.  Sampson. 
8  Cush.  (Mass  )  347. 

4.  3  Kent,  Comm.  417;  Gould, 
Waters,  §§  20,  26,  27;  Bickel  v. 
Polk,  5  Har.  (Del.)  325;  Moulton 
V.  Libbey,  37  Me.  172,  59  Am.  Dec. 
59;  Weston  v.  Sampson,  8  Cush. 
(Mass.)  347;  Packard  v.  Ryder, 
144  Mass.  440,  59  Am.  Rep.  101. 
11  N.  E.  578;  Hogg  v.  Beerman,  41 
Ohio  St.  81,  52  Am.  Rep.  71;  .lohn- 
son  V.  Jeldness,  85  Ore.  657,  167 
Pac.  798.  But  the  o\.ner  of  the 
shore  has  the  exclusive  right  of 
catching  fish  by  means  of  fixtures 
annexed  to  the  soil.  M:.tthews  v. 
Treat,  75  Me.  594;  Locke  v.  Mot- 
ley, 2  Gray   (Mass.)   265. 

5.  Heckman  v.  Swett,  107  Cal. 
276;  Com  v.  Vincent,  108  Mass. 
441;  PkuI  v.  Hazleton,  37  N.  J. 
Law  106;  Brookhaven  v.  Strong, 
60  N.  Y.  56;  Collins  v.  Benbury, 
25  N.  C.  277,  38  Am.  Dec.  722; 
Halleck   v.   Davis,   22   Wash.   393, 
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mode   in  which   the   public  shall   exercise   the   right   of 
fishing.® 

In  one  or  two  states  the  right  of  fishing  has  been 
regarded  as  incident  to  the  right  of  navigation,  so  as 
to  give  the  public  the  right  to  take  fish  wherever  the 
waters  can  be  regarded  as  navigable,  irrespective  of  the 
fact  that  the  land  under  the  water  belongs  to  private 
individuals."^  Such  a  view  is  not,  however,  generally 
accepted,^  and  is  by  no  means  satisfactory  from  the 
standpoint  of  principle.^  The  general  rule  is  that  one 
who  owns  the  land  under  non-tidal  waters  has  the 
exclusive  right  to  fish  thereover,^"  unless  he,  or  his 
predecessor  in  interest,  has  granted  the  right  of  fish- 
ing to  another,  creating  in  him  a  right  of  profit  a 
prendre}^ 


60  Pac.  1116.  Contra,  by  force  of 
constitutional  provisions.  Eagle 
Cliff  Fishing  Co.  v.  .vIcGowan,  70 
Ore.  1,  137  Pac.  766. 

6.  Gould,  Waters,  §  189;  Man- 
chester V.  Massachusetts,  139  U. 
S.  240,  35  L.  Ed.   159. 

7.  Willow  River  Club  v.  Wade, 
100  Wis.  86,  42  L.  R.  A.  305,  76  N. 
W.  272;  Winous  ^oint  Shooting 
Club  V  Bodi,  57  Ohio  St.  226,  48 
N.  E.  944  (semhle);  Winous  Point 
Shooting  Club  v.  Slanghterbeck, 
96  Ohio  139,  117  N.  E.  162  (sevi- 
ble).  And  see  cases  cited  ante, 
this  section,  note  <18.  Compare 
State  V.  Shannon,  36  Ohio  St.  423. 

8.  Hartman  v.  Tresise,  36  Colo, 
146,  4  L.  R.  A.  (N.  S.)  872,  84 
Pac.  C85;  Schulte  v.  Warren,  218 
111.  108,  13  L.  R.  A.  (N.  S.)  745, 
75  N.  E.  783;  New  England  Trout 
&  Salmon  Club  v.  Mather,  68  Vt. 
338,  33  L.  R.  A.  569,  35  Atl. 
323.. 

9*     See  editorial  note,  16  Mich. 


Law  Rev.  at  p.  37. 

9a.  3  Kent,  Comm.  409;  Mur- 
phy V.  Ryan,  Tr.  Rep  2  C.  L.  14C; 
O'Neill  V.  Johnston,  (1909)  1  Ir. 
R.  237;  Pearce  v.  Scotchor,  9  Q.  B. 
D.  162;  Holyoke  Water  Power  Co. 
v.  Lyman,  15  Wall.  (U.  3.)  500 
£0  L.  Ed.  133;  Adams  v.  Pease,  2 
Conn.  481;  Beckman  v.  Kreamer, 
43  111.  447,  92  Am.  Dec.  146;  Com. 
v.  Chapin,  5  Pick  (Mass.)  199,  16 
Am.  Dec.  386;  Cobb  v.  Davenport, 
32  N.  J.  Law  369;  People  v.  Piatt, 
17  Johns.  (N.  Y.)  195,  8  Am.  Dec. 
382;  Trustees  of  Brookhav  n  v. 
Strong,  60  N.  Y.  56;  S.tinnei-  v. 
Hettrick,  73  N.  C.  53;  Baylor  v. 
Decker,  133  Pa.  168,  13  Atl.  351; 
Griffith  v.  Holman,  23  Wash.  347, 
63  Pac.  239,  54  L.  R.  A.  178.  83 
Am.  St.  Rep.  821;  State  v.  Tneri- 
ault,  70  vt.  617,  41  Atl.  1030,  43 
L.  R.  A.  290,  67  Am.  St.  Rep. 
695. 

10.     I'ont  §  381. 
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The  ri.^ht  of  an  individual  to  take  fisli  in  wator 
upon  his  land  docs  not  involve  the  right  to  interfere 
with  the  passage  of  fish  to  other  waters,  as  by  the 
erection  of  dams  and  weirs, ^^  and  the  right  mnst  always 
be  exercised  in  subordination  to  any  right  of  navigation 
in  the  public,^^  as  well  as  to  the  right  of  the  state  or 
of  the  United  States  to  interfere  therewith  in  the 
improvement  of  navigation. ^^  Furthermore,  the  mode 
in  which  the  right  of  fishing  shall  be  exercised,  so  as 
not  to  interfere  with  the  rights  of  the  public  in  the 
preservation  and  pro]iagation  of  fish,  is  frequently  the 
subject  of  statutory  regulation.'^ 


11.  3  Kent.  Comm.  411;  Par- 
ker V.  People.  Ill  in.  581;  Com.  v. 
Chapin,  5  Pick.  (Mass.)  199.  16 
Am.  Dec.  386;  State  v.  Roberts, 
59  N.  H.  256,  47  Am.  Rep.  199. 

12.  Post  §  421. 

13.  Lewis  Blue  Point  Oyster 
Cultivation  Co.  v.  Briggs,  229  U. 
S.  82,  57  L.  Fd.  1083,  affirming, 
198  N    Y.  287,  91  N.  E.  846. 

14.  Lewis  V.  State.  110  Ark. 
204,  161  S.  W.  154;  Bannon  v. 
Logan,  66  Fla.  329,  63  So.  454; 
Parker  v.  People,  111  111.  581; 
Com.  V.  Chapin,  5  Pick.  (Mass  ) 
199,  16  Am.  Dec.  386;  People  v. 
Collisor.,  85  Mich.  105,  48  N.  W. 
292;  State  v.  Mount,  S5  Mo.  543; 
State  V.  Roberts,  59  N.  H.  256,  47 
Am.  Rep.   199;   Lawtor   v.  Steele, 


119  N.  Y.  226,  7  L.  R.  A.  134  16 
Am.  St.  Rep.  813.  23  N.  E.  878; 
Monroe  v.  WithyOombe,  84  Ore. 
328,  165  Pac.  227;  Peters  v.  State, 
96  Tenn.  682,  33  L.  R.  A.  114,  36 
S.  W.  399;  Lincoln  v  Davis,  53 
Mich.  375,  Fl  Am.  Rep.  116,  19  N. 
W.  103;  Martin  v.  Waddell,  18  N. 
J.  Law  496;  Collins  v.  Benbury, 
27  N.  C.  118,  42  Am.  Dec.  155; 
Bell  V.  Smith,  171  N.  C.  116,  87 
S.  E.  987;  Hogg  v.  B^erman,  41 
Ohio  St.  81,  52  Am.  Rep.  71; 
Shrunk  v.  Schuylkill  Xavigation 
Co.,  14  Serg.  &  R.  (Pa.)  71;  Allen 
V.  Allen,  19  R.  I.  114,  30  L.  R. 
A.  497,  61  Am.  St.  Rep.  738.  32 
Atl.  166:  Morris  v.  Graham,  16 
Wash.  343,  58  Am.  St.  Rep.  33, 
47  Pac.  752. 
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CHAPTER  X. 

POWERS 


§  310.  General  nature. 

311.  Common  law  powers. 

312.  Statutory  powers. 

313.  Powers  taking  effect  as  executory  limitations.         ' 

314.  Equitable  powers. 

315.  Powers   of  appointment. 

316.  Powers  of  revocation. 

317.  Discretion  as  to  execution — Powers  in  trust. 

318.  Powers  coupled  with  an  interest. 

319.  Creation   of  powers. 

320.  Scope  of  the  power. 

321.  Personal  capacity  of  donee  of  power. 

322.  Who  may  exercise  the  power. 

(a)  In  case  of  individual  donee. 

(b)  In  case  of  joint  donees. 
§  323.  Mode  of  execution. 

324.  Showing  as  to  intent  to  execute. 

325.  Conditions  of  execution. 

326.  Excessive  execution. 

327.  Defective  execution — Aider  in  equity. 

328.  Illusory  appointments. 

329.  Fraud  on  powers. 

330.  Gifts  in  default  of  execution. 

331.  Extinguishment  of  powers. 

332.  Appointed  property  as  assets. 

333.  State  statutory  systems. 

334.  Application  of  rule  against  perpetuities  to  powers. 

(a)  As  determined  by  language  creating  power. 

(b)  As  determined  by  language  exercising  power. 

§  310.  General  nature.  Not  infrequently  one  has 
the  right  or  ability  to  create  an  interest  in  land  with- 
out regard  to  whether  he  has  any  estate  in  the  land, 
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or  to  the  character  of  the  estate  whicli  he  may  have 
therein.  He  is  in  such  case  said  to  have  a  "power" 
over  the  land,  or  a  "power  of  disposition."  A  power 
over  land  may  be  defined  as  a  right  or  ability  in  a  per- 
son to  create  an  estate  or  interest  in  the  hind,  or  to 
impose  a  lien  thereon,  which,  when  exercised,  takes 
effect  in  diminution  or  to  the  destruction  of  the  rig-hts 
of  others  in  the  land,  or  if  it  takes  effect  in  diminution 
or  to  the  destruction  of  an  estate  belonging  to  the  per- 
son exercising  the  power,  does  so  by  reason  of  the  pow- 
er alone,  without  reference  to  his  ownership  of  the  es- 
tate. 

A  power  over  laud,  a  mere  ability  to  dispose  there- 
of, is  obviously  not  an  estate  therein'  nor  does  it  in- 
volve rights  of  property  or  ownership.^  It  has  even 
been  said  not  to  be  an  interest  in  the  land,^"^  but  wheth- 
er this  is  so  depends  on  the  meaning  which  we  may 
choose  to  give  to  the  indetinite  expression  interest. 
Especially  when  the  donee  of  the  jwwer  may  exercise 
it  for  his  own  benefit"'  does  it  seem  difficult  to  say  that 
he  has  no  interest  in  the  land.^ 

Excluding  from  consideration  the  distinct  statutory 
systems  of  powers  which  are  in  force  in  some  states,^ 
powers  may  be  divided  into  four  classes,  according 
to  their  mode  of  creation  and  operation:    (1)  Coramon- 

1.     Patterson    v.    Lawrence,    83  Soc.  v.  Clendenin,  44  Md.  429,  22 

Ga.  703,  7  L.  R.  A.  143,  10   S.  E.  Am.  Rep.  52. 

355;  Burleigh  v.  Clough,  52  N.  H.  3-4.     Security        Company        v. 

267,    13    Am.    Rep.    23;    Harrison  Pratt.    65    Conn.    161;     Patterson 

V.  Battle,  21  N.  C.  213.  v.   Lawrence,  83  Ga.  703,  7   L.  R. 

2.     Ex    parte,    Gilchrist,    17    Q.  A.    143.    10    S.    E.    355;    Md.    Mut. 

B.  D.  521;   Gilman  v.  Bell,  99  III.  Benev.  Soc.  v.  Clendenin.  44  Md. 

144;  Sewell  v.  Wilmer,  132  Mass.  429,    22    Am.    Rep.    52;    Eells    v. 

331;    Burleigh    v.    Clough,    52    N.  Lynch.  8  Bosw.   (N.  Y.)   465. 

H.  267,  13  Am.  Rep.  23.     See  edi-  5.     Post  §  315,  note  23. 

torial    notes    in   8   Columbia   Law  6.     See    a    discriminating    note 

Rev.    652,    11    Id.    664.      That    it  in  24  Harv.  Law  Rev.  at  p.  654. 

involves   no   "right  or   title."   see  7.    Post  §  333. 
Co.  Litt.  265b;   Md.  Mut.   Benev. 
R    P.— 66. 
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law  powers;  (2)  Statutory  powers;  (3)  Powers  taking 
effect  as  executory  limitations,  and  (4)  Equitable  pow- 
ers. These  various  classes  of  powers  will  be  described 
in  the  four  following  sections.* 

§  311.  Common-law  powers.  Common-law  powers 
are  powers  which  have   effect  at  common  law. 

The  only  common-law  powers,  properly  so  called, 
which  need  be  mentioned,  are  those  given  by  will  to 
executors,  authorizing  them  to  sell  lands  for  the  pay- 
ment of  debts  or  legacies.  Such  powers  existed  at  com- 
mon law  where  land  was  by  custom  devisable,'^''  and 
after  the  passage  of  the  Statute  of  Wills,  making  land 
generally  devisable,  their  validity  in  wills  was  estab- 
iished.» 

When  executors  are  thus  given  a  power  of  sale 
without  being  given  the  title  to  the  land,  the  title  vests 
in  the  heir  or  residuary  devisee  till  the  sale  is  made, 
that  is,  til]  the  "execution"  of  the  power,  and  then 
it  passes  to  the  vendee,  by  force  of  the  will,  as  if  there 
w^ere  an  executory  devise  to  him,  and  not  by  force  of 
the  conveyance  by  the  executors;  this  case  being  dis- 
tinguished from  that  in  which  there  is  a  devise  of  the 
land  itself  to  the  executors,  with  power  in  them  to 
alienate  it,  the  title  in  the  latter  case  vesting  in  the 
executors  as  trustees  till  the  execution  of  the  power, 
and  then  passing  by  their  conveyance,  and  not  by  the 
will.io 

8.  The  classification  as  given  Chance  shows  that  there  were 
is  practically  that  of  Mr.  Ed-  probably  certain  other  common- 
wards,  as  stated  in  his  Law  of  law  powers,  of  an  unusual  char- 
Property  in  Land  (4th  Ed.)  167  acter.  See  Chance,  Powers,  §§ 
et   seq.     This   author's   admirable  5-12. 

outline  of  the  subject  of  powers  9.     Co.  Litt.  112b;  Townsend  v. 

has  been  very  considerably   util-  Walley,    Moore,    341. 

ized  in  the  following  pages.  10.     Litt.    169;    Co.    Litt.    112b; 

8a.     Litt.  §  169;   Co.  Litt.  112b;  l81b,  236a;    Sugden,  Powers    (8th 

Edwards     Prop,     in    Land,     167;  Ed.)   111-115;   Mitchell  v.  Spence. 

Gray,   Perpetuities,    §     124.      Mr.  62  Ala.  450;  Estep  t.  AxmstroBS. 
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Powers    of   agency.      Powers    of    attorney,    by 


which  one  i)erson  is  iioniiiiatod  as  ag'Oiit  to  make  a 
transfer,  or  to  do  some  other  act,  in  the  name  and 
stead  of  the  donor  of  the  power,  his  principal,  are  some- 
times referred  to  as  common-law  powers.  Such  pow- 
ers, however,  while  recognized  at  common  law,  are  to 
be  distinguished  from  powers  such  as  we  are  now 
discussing.  In  tlie  case  of  a  power  of  attorney  to  con- 
vey land,  the  title  passes  by  the  conveyance  made  by 
the  attorney  or  agent  named,  by  reason  of  the  fiction 
that  it  is  the  conveyance  of  the  principal,  and  the  con- 
veyance is  effective  only  by  reason  of  the  fact  that  the 
principal,  the  donor  of  the  power,  retains  the  title  to 
the  land  until  the  execution  of  the  conveyance.  But 
in  the  case  of  the  powers  which  are  more  particularly 
the  subject  of  our  present  discussion,  the  instrument 
executed  by  the  donee  of  the  po'wer  in  the  exercise 
thereof  is  regarded  as  the  act,  not  of  the  donor  of  the 
power  but  of  the  donee,  and  that  this  is  the  case  is 
sufficiently  obvious  from  the  consideration  that  almost 
invariably  the  donor  of  the  power,  at  the  time  of  cre- 

91  Cal.  659,  27  Pac.  1091;  Spru-  son  v.  Gaillard,  3  Rich.  Law  (S. 
ance  v.  Darlington,  7  Del.  ch.  C.)  418;  Moore  v.  Bedford  — 
111,  30  Atl.  663;  Smith  v.  Mc  Tenn.  — ,  56  S.  W.  1038.  In  the 
Connell,  17  111.  135,  63  Am.  Dec.  former  case  the  executor  has  a 
340;  Ryan  v.  Duncan,  88  111.  144;  "naked  power,"  in  the  latter,  a 
Brumfield  v.  Drook,  101  Ind.  190;  "power  complied  with  an  iuter- 
Bradt  v.  Hodgdon,  94  Me.  559,  4S  est."  See  Pust,  §  317. 
Atl.  179;  Guyer  v.  Maynard,  6  In  Pennsylvania  it  is  provided 
Gill.  &  J.  (Md.)  420;  Greenough  by  statute  that  a  power  of  sale 
V.  Wells,  10  Gush.  (Mass.)  571;  in  the  executors  shall  give  them, 
Mandelbaum  v.  McDonnell,  29  in  effect,  an  estate.  See  Ship- 
Mich.  78.  18  Am.  Rep.  61;  Clark  pers  Heirs  v.  Clapp,  29  Pa.  St. 
v.  Hornthal,  47  Miss.  434;  Todd  265,  and  such  seems  to  be  as- 
V.  Wortman,  45  N.  J.  Eq.  723,  18  sumed  to  be  the  law  apart  from 
Atl.  843;  Ashby  v.  Ashby,  59  N.  statute  in  Rathbone  v.  Hamil- 
J.  Eq..536,  46  Atl.  528;  Greenland  ton,  4  Dist.  Col.  App.  475;  Grif- 
vr'waddell,  116  N.  Y.  234,  15  Am.  'fith  v.  Stewart,  31  Dist.  Col.  App. 
St  Rep.  400,  22  N.  E..  367;  Hoyt  29. 
V.  Day,  32  Ohio  St.  101;   Thomp- 
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ating  it,  transfers  the  ownership  of  the  land  to  a  third 
person  or  persons,  retaining  no  estate  himself,  so  that 
were  the  power  sought  to  be  given  effect  on  the  theory 
of  agency,  it  would  be  absolutely  inoperative,  since  one 
cannot  authorize  his  agent  to  dispose  of  another  per- 
son's property.  Moreover,  such  powers  are  ordinarily 
created  by  will,  and  a  mere  agency  cannot  be  so  created. 

§  312.  Statutory  powers.  If  a  power  to  alien  land 
is  given,  by  legislative  act,  an  alienation  in  pursuance 
thereof  derives  its  effect  from  the  act.^^  Such  a  pow- 
er may  be  given  to  the  owner  of  an  interest  in  land, 
as  in  the  case  of  the  power  given  in  England  by  statute 
to  life  tenants  to  make  leases  extending  beyond  their 
lives, ^-  or  the  power  of  sale  frequently  given  by  statute 
to  a  mortgagee  ;^^  or  it  may  be  given  to  the  holder  of 
an  office,  as  in  the  case  of  the  power  of  sale  given  to 
the  trustee  under  the  present  b-ankruptcy  law,"  or 
that  given  by  statute  to  an  executor  to  sell  land  for 
the  payment  of  debts, ^^  or  to  a  sheriff  to  sell  land  un- 
der  execution. ^^ 

§  313.    Powers  taking  effect  as  executory  limitations. 

In  discussing  the  effect  of  the  Statute  of  Uses,  refer- 
ence was  made  to  the  fact  that,  by  means  thereof, 
legal  estates  could  be  created  to  spring  up  or  shift 
in  the  future,  not  accoi-ding  to  limitations  in  the  instru- 
ment creating  them,  but  according  to  the  appointment 
or  direction  of  a  person  named  in  such  instrument. 
Similarly,  land  may  be  devised  to  vest  in  the  future 
according  to  the  appointment  or  direction  of  a  person 
named  in  the  will.  In  both  these  cases  there  is,  in  ef- 
fect, an  executory  interest  created  in  favor  of  a  per- 
il.    Su?den,  Powers,  45.  15.     2  Woerner,  Administration, 

12.  Williams,  Real  Prop.  (21st      §  337.     See  post   §  552. 

Ed.)  120.  16.     Freeman,   Executions,   cha. 

13.  Post   §  656.  19,  24. 

14.  Act  1898,  §  70. 
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son  to  be  namod  in  the  future.  The  person  to  whom 
authority  to  name  the  taker  is  given  is  said  to  have  a 
power  of  appointment,  and,  upon  the  making  of  the 
appointment  by  him,  the  person  in  whose  favor  he  ex- 
ercises the  power  takes  an  interest  in  the  land  as  if 
there  had  been  an  exe(?utory  limitation  in  his  favor  in 
the  original  instrument/'  Thus,  one  tmay  convey 
land  to  A  and  his  heirs  to  such  uses  as  A  (or  B  ,  or 
even  the  grantor  himself)  may  appoint,  and,  upon  the 
making  of  the  appointment  in,  favor  of  C  and  his  heirs, 
the  title  vests  in  C  in  fee  simple,  by  way  of  springing 
use,  as  if  the  original  limitation  had  been  to  him,  the 
fee  resulting,  until  appointment,  to  the  grantor.  And 
so  one  may  devise  land  to  such  person,  and  for  such 
an  interest,  as  A  may  appoint,  and,  on  the  making  of 
the  appointment  in  favor  of  B  and  his  heirs,  the  fee 
simple  vests  in  B,  as  by  an  executory  devise  to  him.*® 
While  a  power  thus  operating  under  the  Statute 
of  Uses  or  of  wills  necessarily  takes  effect  as  an  exec- 
utory limitation,  in  the  sense  that  it  could  not,  or 
probably   could    not,***    take    effect   at    conmion    law    as 

17.  Sugden,  Powers,  (8th  Ed.)  will  takes  effect  under  the  Stat- 
31,  147,  196;  Co.  Utt.  271b,  But-  ute  of  WWls  (Sugden,  199;  Chance, 
ler's  note  VII  1;  Leake,  Prop,  in  Powers,  §  5;  Townesend  v.  Wal- 
Land,  114;  Christy  v.  Pulliam,  17  ley,  Moore,  341),  and  is  not,  ex- 
Ill.  59;  Conner  v.  Waring,  52  Md.  cept  in  the  case  of  a  power  to 
724;  Bradish  v.  Giggs,  3  Johns.  executors  to  sell,  which  may  be 
Ch.  (N.  Y.)  523;  Norfleet  v.  Haw-  'distinguished  as  having  been  rec- 
kins,  93  N.  C.  392.  ognized  at  common  law,  any  more 

18.  A  power  of  appointment  a  common-law  authority,  strictly 
given  by  will  is  frequently  spoken  speaking,  than  an  executory  de- 
of  as  a  common-law  power  or  vise  is  a  common-law  interest, 
authority.  See  Sugden,  Powers,  Sugden  cal'ls  even  a  statutory 
45;  Leake,  Prop,  in  Land,  377.  power  a  common-law  authority. 
The     «»pression      "common  law"  Sugden,  Powers,  45. 

•power  is  in  such  cases  evidently  19.     But  see  Chance  v.  Powers, 

used    in    oontraddstinction    to    a  §§  5-11,  for  suggestions  as  to  the 

power    arising    by    force    of    the  possible  validity,  at  common  law, 

Statute    of    Uses.      See    Farwell,  of  a  limitation  by  way  of  remain- 

(3rd    Ed.)     Powers,    200;     Leake,  der    in    favor    of    persons    to    be 

op.  cit.  377.     A  (power  created  by  named. 
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creating  a  remainder,  the  interest  created  by  force 
thereof  frequently  resembles  a  contingent  remainder 
rather  than  an  executory  interest,  in  so  far  as,  by  the 
instrument  by  which  the  power  is  created,  there  is  al- 
so created  a  particular  estate,  not  defeasible  by  the 
exercise  of  the  power.  For  instance,  if  a  life  estate 
is  given  to  A  with  a  power  to  dispose  of  the  land  at 
A's  death,  there  is  in  effect  a  possibility  of  an  estate, 
in  favor  of  persons  not  yet  ascertained,  the  vesting 
of  which  estate  will  not  divest  the  particular  estate 
previously  limited,  and  cannot  be  deferred  until  an 
interval  after  the  death  of  the  life  tenant.  There  is 
in  effect  a  gift  to  A  for  life  with  remainder  to  such 
persons  as  A    may  appoint.^^ 

§  314.  Equitable  powers.  Equitable  powers  are  of 
two  kinds.  The  first  kind  consists  of  powers  of  ap- 
pointment, similar  to  those  of  the  class  last  descnbed, 
except  that  they  are  exercisable  only  with  reference  to 
equitable  interests  in  the  land,  the  legal  title  being  out- 
standing in  trustees,  and  not  within  the  purview  of  the 
power.  Thus,  the  legal  fee  may  be  vested  by  convey- 
ance or  devise  in  trustees  for  A  for  life,  with  remain- 
der in  trust  for  such  persons  as  A  shall  appoint,  and, 
in  default  of  appointment,  in  trust  for  B  in  fee  simple, 
in  which  c-ase  the  exercise  by  A  of  the  power  in  favor 
of  C  will  divest  the  equitable  interest  of  B  in  favor 
of  C ,  without,  however,  affecting  the  legal  ownership 
in  the  trustees,  except  that  they  will,  in  equity,  be 
compelled  to  hold  for  the  benefit  of  C.-^ 

Another  kind   of  equitable   power,   and   one   which 

is  of  frequent  occurrence,  exists  when  the  legal  owner, 

holding  for  the  benefit  of  another,  is  given  power  to 

sell   or  lease   or   otherwise   create   estates   or  interests 

-tiS      •'      -  ,       ■    .      .,  -J 

20.,     See^  Whitby  y.  MitcheU,  .42       408,  93  Atl.  385.  .... 

Ch.    Div.;494;     Security   Trust  .&        ^ZX^    Sugden,  Pewers,  20-0;     Far- 
Safe  Dep.  Co.  V.  Ward,  10  Del.  .Ch.       weH,  Powers  (3r'd  Ed.),  3. 
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in  the  land  which  will  bind  the  equitable  as  well  as  the 
legal  interest.  In  these  cises  the  grant  of  the  i)Ower 
relieves  the  legal  owner  to  that  extent  from  the  effect 
of  the  equitable  rules  which  pi-event  him  from  trans- 
ferring his  legal  title  free  from  the  claims  of  the  bene- 
ficiaries.22  These  powers  frequently  oc^'ur  in  the  case 
of  grants  or  devises  to  trustees,  with  powers  of  sale 
or  to  make  leases.  A  devise  of  land  to  executors,  ^vith 
power  in  them  to  sell,  is  an  instance  of  a  power  of 
this    class,    they    holding    the    legal    title    as    trustees. 

§  315.  Powers  of  appointment.  Powers  taking 
effect,  as  explained  above,  as  executory  limitations, 
and  the  analogous  class  of  powers  operating  upon 
equitable  interests  without  affecting  the  legal  title, 
both  of  which  are  known  as  ''powers  of  appointment," 
constitute  a  very  important  branch  of  the  English  law 
of  land,  and,  as  will  appear  later,  they  are  subject  to 
various  rules  which  do  not  apply  to  other  classes  of 
powers.  In  this  country,  owing  to  the  infrequency  of 
family  settlements  of  land,  such  powers  are  less  com- 
mon, though  by  no  means  unusual. 

The  creator  of  a  power  of  appointment  is  known 
as  the  "donor"  of  the  power,  and  the  person  to  whom 
the  power  is  given  as  the  "donee."  The  exercise  or 
execution  of  the  power  is  frequently  termed  the  "ap- 
pointment," and  the  person  in  favor  of  whom  it  is  ex- 
ercised is  termed  the  "appointee." 

A  power  of  appointment  is  ordinarily  referred  to 
as  "general"  if  the  donee  is  given  authority  thereby 
to  appoint  to  any  person,  including  himself,  and  is  not 
restricted  as  to  the  estate  or  interest  which  he  may 
appoint,  while  it  is  a  "particular,"  "special,"  or 
"limited"  power  if,  by  the  instrument  creating  the 
power,  the  appointment  is  restricted  to  particular  per- 

22.     Goodeve,    Real    Prop.    (4th       Ed.)  302;  EdwaMs,  Prop.  in.  Land 

172. 
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sons,  or  a  particular  class  of  persons,  known  as  ''ob- 
jects" of  the  power.^^  A  power  has  also  been  referred 
to  as  "special"  or  ''particular"  when  it  authorizes 
an  appointment  for  a  special  purpose  only,  as  to  sell 
or  lease  land.^^ 

Until  the  exercise  of  the  power  of  appointment, 
the  ownership  of  the  land  is  in  the  creator  of  the  pow- 
er, or  in  his  heirs  or  residuary  devisees,  or,  it  may  be, 
in  another  person  to  whom  he  has  transferred  it.  Fre- 
quently a  transfer  of  the  property  is  incorporated  in 
the  instrument  by  which  the  power  is  created,  in  the 
form  of  a  gift  in  default  of  appointment.^^  For  in- 
stance, in  the  case  of  a  gift  to  A  for  life  with  power 
to  appoint  the  fee  simple  among  his  children,  with  a 
gift  in  default  of  appointment  to  B  and  his  heirs,  B 
has  a  fee  simple  estate,  subject  to  be  divested  by  the 
creation  of  another  estate  under  the  power.  Had  there 
been  no  gift  in  default  of  appointment,  the  fee  simple 
would  have  continued  in  the  creator  of  the  power,  or 
those  claiming  under  him,  until  divested  by  an  appoint- 
ment thereunder.^"' 

In  whomsoever  the  ownership  of  the  land  may  be 
pending  the  making  of  the  appointment,  so  soon  as 
this  is  made,  his  estate  is  divested  2^^'o  tanto,  this  be- 
ing a  necessaiy  result  of  the  theory  that  the  estates 
limited  by  the  appointment  ultimately  take  effect  as  if 
limited  in  the  original  instrument  creating  the  pow- 
g,^  2*5-2 s  Consequently  the  rights  of  the  appointee  will 
take  priority  over  the  lien  of  a  judgment  or  execution 
upon  the  land,  which  has  its  inception  during  the  pe- 

23.  Co.  Litt.  271b,  Butler's  note  26-28.  iSugden,  Powers,  478; 
VII,  2;  Sugden,  Powers  394;  Far-  Farwell,  Powers,  310;  Christy  ▼. 
well,  Powers  8;  Goodeve,  Real  Pulliam,  17  111.  59;  Grace  v.  Perry, 
Prop.  (4th  Ed.)  298.  197   Md.  550,  7  Ann.  Cas.   948,  95 

24.  Williams,  Real  Prop.  (21st  S.  W.  875;  Orender  v.  CaW,  101 
Eld.)  391;  Edwards,  Prop,  in  Land  N.  C.  399,  7  S.  E.  87f8;  Hicks  v. 
(4th  Ed.)  173.  Ward,  107  N.  C.  392,  10  L.  R.  A. 

25.  Post  §  329.  821,  12  S.  E.  318. 
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riod  between  the  creation  of  the  power  and  the  making 
of  the  appointment,-^  and  the  dower  claim  of  the  wife 
of  the  person  entitled  in  default  of  appointment  may 
likewise  be  defeated  by  the  making  of  the  appointment.^** 

§  316.  Powers  of  revocation.  Analogous  to  powers 
of  appointment,  are  powers  of  revocation,  which  are 
based  on  the  theory  that  one  making  a  conveyance  of 
land  may  create  an  executory  interest  in  favor  of  him- 
self as  well  as  in  favor  of  another.  By  force  of  such  a 
power  reserved  in  the  conveyance  the  grantor  is  en- 
abled to  put  an  end  to  the  estate  granted,  revesting 
the  title  in  himself.^*^"  Not  infrequently,  in  the  Eng- 
lish books,  the  expression  "power  of  revocation"  is 
applied  to  a  power  given  to  one  other  than  the  creator 
of  the  power,  and  indeed  it  is  said  that  "every  power 
operates  as  a  power  of  revocation  and  new  appoint- 
ment,"^'^** but  here  we  will  restrict  the  use  of  the  ex- 
pression to  powers  created  by  the  grantor  in  his  own 
favor. 

A  power  of  revocation  in  favor  of  the  grantor  him- 
self is,  even  by  the  English  authorities,  perfectly  valid 
in  a  conveyance  by  way  either  of  bargain  and  sale  or 
covenant  to  stand  seised,^"'^  though  it  would  not  have 
been  valid  at  common  law.'^*^  In  this  country,  as  in 
England,  a  power  of  revocation  is  frequently  inserted 
in   a  voluntary  deed   of  trust^"''   and   that   there   is   no 

29.  Wigan  v.  Jones,  10  Barn.  &  York  statute,  and  statutes  of 
C.  459;  Brandies  v.  Cochran,  112  other  states  modelled  thereon. 
U.  S.  344,  28  L.  Ed.  760;   Leggett       Chaplin,  Express  Trusts  c.  23. 

V.  Doremus,  25  N.  J.  Eq.  122.  30b.     Sugden,       Powers,       478; 

30.  Sugden,   Powers,   480.     See       Kent    Conn.   315. 

ante.  §  221,  note  2.  30c.     Sugden,       Powers,       139; 

30a.     Sugden,       Powers,       363;  Chance,    Powers,    66;    Sheppard's, 

Chance,    Powers,   ch.   4,    §    1;    Co.  Touchstone,  525,  526. 

Litt.  237a;  Albany's  Caee,  1  Coke,  30d.     Co.    Litt.    237a. 

110b.  30e.     See  Nichols  v.  Emery,  109 

Powers    of    revocation    are    ex-  Cal.   323,   50   Am.  St.   Rep.   43,   41 

pressly    recognized    by    the    ISJew  Pac.    1089;    Gaither    v.    Williams, 


1050  Real  Property.  [§316 

such  power  in  a  deed  of  that  character  has  been  re- 
garded as  an  indication  that  the  deed  was  obtained 
by  undue  influence.^^'^  But  such  a  power  is  valid  in 
conveyances  other  than  deeds  of  trust,^°^  and  the  reser- 
vation of  such  a  power  involves  no  inconsistency  with 
the  conveyance.  It  merely  involves,  as  before  remark- 
ed, the  creation  of  an  executory  limitation  in  favor  of 
the  grantor  himself. 

Occasionally  the  grantor,  instead  of  reserving  in 
terms  a  power  to  defeat  or  revoke  his  grant,  reserves 
a  power  to  make  a  conveyance  '-^^^  or  mortgage^'^'  to  an- 
other person,  as  if  he  were  still  the  owner.  The  reser- 
vation of  such  a  power  is  in  effect  the  reservation  of 
a  power  of  revocation,  to  be  exercised  in  a  particular 
manner.  And  there  seems  on  principle  no  reason  what- 
soever why  the  grantor  should  not  reserve  a  power 
of  revocation  to  be  exercised  by  the  making  of  a  de- 
vise to  another,  a  power,  that  is,  to  dispose  of  the  prop- 
erty by  will  as  if  he  were  still  the  owner  thereof.  One 
can  create  a  testamen.tary  power  in  favor  of  another 
person,  and  so,  it  is  conceived,  he  can  create  such  a 
power  in  favor  of  himself.^**^ 

57  Md.  625;   Stone  v.  Hackett,  12  557,  97  S.  W.  812. 

Gray  (Mass.)  232;  Reidy  v.  SmaU,  30h.     Kokomo  Trust  Co.  v.  Hil- 

154   Pa.  St.  505,  20  L.  R.  A.  362,  ler,    —    Ind.    App.    — ,    116    N.    E. 

26  Atl.  602.  332;,Tollen    v.    Pocahontas    Coal 

30f.     Underhill,      Trusts,      (7th  &  Coke  Co.,  67  W.  Va.  639,  68  S. 

Ed.)    Art.   14;    1  Perry,  Trusts,    §  E.  373.     Compare  Durand  v.  Hig- 

104,  note;    Bispham,  Equity,    (8th  gins,  67  Kan.  110,  72  Pac.  567. 

Ed.)     p.    128;     Editorial    note    10  30i.     Boutou  v.   Doty,   69   Conn, 

Harv.  Law  Rev.  443.  531,  37  Atl.   1064. 

30g.     Jones  v.  Clifton,  101  U.  S.  30j.     The   decision    in  Pritchett 

225;    Ricketts   v.   Louisville,    etc.,  v.   Jackson,   103    Md.   696,   63   Atl. 

R.  Co.,  91  Ky.  221,  15  S.  W.  182,  965,  that  a  reservation  in  a  deed 

11  L.  R.  A.  422,  34  Am.  St.  Rep,  of   trust,    of   a    power   to    dispose 

176;    Wall   v.   Wall,   30    Miss.    91,  of  the  land  by  will,  was  invalid 

64  Am.   Dec.  171;    Riggs   v.  Mur-  as    being    inconsistent    with    the 

ray,    2    Johns.    Ch.    (N.    Y,)    565;  conveyance    to    the    trustee    is,   it 

Stamper    v.    Venable,    117    Tenn.  is   submitted,   erroneous. 
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§  317.     Discretion  as  to  execution — Powers  in  trust. 

The  exercise  of  a  power,  strictly  so  called,  lies  entirely 
in  the  discretion  of  the  person  to  whom  it  is  given, 
and  no  court,  not  even,  a  court  of  equity,  will  compel 
its  execution.^ ^  Nor  will  the  donee's  execution  of  the 
power  be  disturbed  as  being  an  improper  exercise  of 
his  discretion,  provided  it  is  in  harmony  with  the  pow- 
er itself,  and  is  not  accompanied  by  fraud  or  bad  faitli 
on  his  part,^-  or  unless,  according  to  some  cases,  the 
exercise  of  the  power,  being  a  power  of  sale,  is  arbitrary 
or  capricious.^'*  So  in  the  case  of  a  power  to  distribute 
property  among  a  particular  class,  such  as  children, 
the  courts  will  not  ordinarily  undertake  to  control  the 
distribution.^"*  A  distinction  is  made  in  this  connection, 
however,  between  a  mere  power  and  what  is  known  as 
a  power  "in  the  nature  of  a  trust,"  or  a  power 
"coupled  with  a  trust,"  which  exists  when,  by  the  in- 
strument creating  the  power,  the  execution  thereof 
is  made  an  imperative  duty,  and  is  therefore  regarded 
in  equity  as  a  trust  to  be  carried  out  by  the  person  to 
w4iom  it  is  given.  The  nonexecution  of  such  a  power 
will  be  aided  in  equity,  on  the  same  principle  on  which 
courts  of  equity  will  enforce  any  trust ;  and  if  the  donee 
refuses  to  exercise  it,  or  dies  without  exercising  it, 
the  court  wall  exercise  it,  so  far  as  it  is  able  to  do  so.^^ 

31.  Sugden,  Powers,  588;   Far-  v.  AJound  City  Mut.  Life  Ins.  Co., 
wen,  Powers  9;  Story,  Eq.  Jur.,  §  6  Lea.  (Tenn.)  402;  Dixon  v.  Mc- 
1061;  Lines  v.  Darden,  5  Fla.  51;  Cue,   14   Grat.    (Va.)    540. 
Brown   v.    Phillips,    16    R.    I.    612.  33.     Dickey   v.    Barnstable,    122 
But  as  to  the  effect  of  a  contract  Iowa,  572,  98  N.  W.  36.8;   Procter 

as   justifying    the    court   in    inter-  y.    Heyer,    122    Mass.    525.      And 

vening  to  enforce  performance  of  see  cases  cited  Post,  this  section, 

the  contract  by  the  execution  of  note  43. 

the   power,    see   Taussig   v.    Reel,  34.     Hawthorn  v.  Ulrich,  207  IH. 

134  Mo.  530,  34  S.  W.  1104  (power  430,   69   N.   E.   885;    McCamant  v. 

of  leasing).  Nuckolls,  85  Va.  331,  12  S.  E.  160; 

32.  Crozier  v.  Hoyt,  97  111.  23;  Carney    v.    Kain,    40    W.    Va.    758, 
Hawthorn  v.  Ulrich,  207  111.  430,  23  S.  E.  650;  Post,  §  328. 

69    N.   E.   885;    Stokes    v.    Stokes,  35.     Sugden,     Powers,     558;     2 

66  Miss.  456,  6  So.  155;  Hamilton      Story,   Bq.   Jar.,   §    106;    Muldrow 
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In  a  number  of  cases,  where  power  had  been  ^ven 
to  appoint  in  favor  of  members  of  a  class,  or  to  select 
members  of  the  class  for  the  purpose,  the  courts  have 
regarded  the  power  as  a  power  in  trust,  which,  on  the 
failure  of  the  donee  to  exercise  it,  the  court  will  exer- 
cise in  favor  of  all  the  members  of  the  class.'*''  By- 
other  cases  the  same  result  is  effectuated  by  the  im- 
plication of  a  gift  to  the  members  of  the  class  in  de- 
fault of  execution.-*'  Apart  from  such  cases  of  a  pow- 
er in  favor  of  the  members  of  a  class,  and  cases  where 
a  trustee  is  given  a  power  of  sale  in  imperative  terms,^^ 


V.  Fox,  2  Dana.  (Ky.)  74;  Gibbs 
V.  Marsh,  2  Mete,  (Mass.)  243; 
Greenough  v.  Wells,  10  Gush. 
(Mass.)  571;  Lucas  v.  Lockhart, 
10  Am.  &  M.   (Miss.)  466. 

"It  is  perfectly  clear  that 
■^vhere  there  is  mere  power  of  dis- 
posing, and  that  po-wer  is  not  exe- 
cuted, this  court  cannot  execute 
it.  It  is  equally  clear  that  -where- 
over  a  trust  is  created,  and  the 
execution  of  that  trust  fails  by 
the  death  of  the  trustee  or  by  ac- 
cident, this  court  will  execute  the 
trust  *  *  *  But  there  are  not 
only  a  mere  trust  and  a  mere 
power,  but  there  is  also  known 
to  this  court  a  power  which  the 
party  to  -whom  it  is  given  is  in- 
trusted and  required  to  execute; 
and  with  regard  to  that  species  of 
power  the  court  consider  it  as 
partaking  so  much  of  the  nature 
and  qualities  of  a  trust  that,  if 
the  person  who  has  that  duty  im- 
posed upon  him  does  not  dis- 
charge it,  the  court  will,  to  a  cer- 
tain extent,  discharge  the  duty  in 
his  room  and  place."  Lord  El- 
don,  in  Brown  v.  Higgs,  8  Ves. 
570. 


The  opinion  has  been  expressed 
by  high  authority  (Professor 
John  C.  Gray  in  25  Harv.  Law 
Rev.  at  p.  1),  that  the  doctrine  of 
powers  in  trust  should  be  con- 
fined to  cases  in  which  the  donee 
of  a  legal  estate  is  given'  a  power 
to  be  exercised  out  of  such  estate, 
and  that  when  one  is  ^ivt  n  a 
power  to  be  exercised  in  favor  of 
a  particular  dliass  in  derogation 
of  a  title  vested  in  another,  the 
interests  of  such  class  are  to  be 
protected  on  the  theory  of  an 
implied  gift  in  default  of  appoint- 
ment (Post  §  330)  rather  than  on 
the  theory  that  the  power  is  a 
power  in  trust. 

36.  See  Flint  v.  Spurr.  17  B. 
Mon.  (Ky.)  499;  Smith  v.  Floyd, 
140  N.  Y.  337,  35  N.  E.  606; 
Dominick  v.  Sayre,  3  Sandf.  Ch. 
(N.  Y  )  555;  WHthers  v.  Yeadon,  1 
Rich.  Eq.  (S.  C.)  324;  Atkinson 
V.  Bowling,  33  S.  Oar.  414;  Mil- 
hoillen's  Admr.  v.  Rice,  13  W.  Va. 
510,  543;  Derse  v.  Derse,  103  Wis. 
113,  79  N.  W.  44;  Farwell,  Powers, 
525. 

37.  Post,  §   330. 

38.  Post,  this  section,  note  43a. 
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the  only  class  of  powers  which  have  been  rescarded  as 
powers  in  the  nature  of  a  trust  appear  to  be  powers 
of  sale  given  to  on<?  who  is  not  given  the  legal  title, 
with  specific  directions  to  apply  the  proceeds  for  the 
benefit  of  individuals  named.''* 

Occasionally  the  statute  expressly  requires  that  any 
sale  Tnade  by  an  executor  shall  be  approved  l)y  the 
probate  or  other  court,^**  and  the  effect  of  such  a  re- 
quirement is  to  control  any  discretion  intended  to  be 
vested  in  the  executor  as  regards  a  sale.*'  Such  a  stat- 
ute has  been  held  not  to  apply  when  the  power  was  con- 
ferred on  the  person  named  as  executor  otherwise  than 
in  an  executorial  capacity. ^^ 

In  the  case  of  a  power  of  sale  given  to  a  trustee, 
which  is  discretionary  in  its  terms,  equity  will  not  con- 
trol his  exercise  of  discretion,  in  the  absence  of  fraud 
or  threatened  abuse  of  discretion  on  his  part.*' 


39.  Greenough  v.  Welles,  10 
Cush.  (Mass.)  571;  Feaster  v. 
Fagan,  135  Iowa,  633,  113  N.  W. 
479;  Cady  v.  Lincoln,  100  Miss. 
765,  57  So.  213;  Berrien  v.  Ber- 
rien, 4  N.  J.  Eq.  37;  Bailey,  Pe- 
titioner, 15  R.  I.  60,  1  Atl.  131; 
Miner  v.  Meetch,  8  Pa.  St.  417. 

The  heir  or  devisee  in  whom 
the  title  is  vested,  will  be  com- 
pelled to  join  in  a  oonveyance 
in  order  to  give  a  good  title  to 
the  purchaser.  Sugden,  Powers, 
589;  Greenough  v.  Wells,  10  Cush. 
(Mass.)  571. 

40.  See  Perkins  v.  Gridley,  50 
Cal.  97;  Duncan  v.  Gainey,  108 
Ind.  579,  9  N.  E.  470;  Lees  v.  Wet- 
more,  58  Iowa,  170,  12  N.  W.  238; 
Brooks  V.  Bergner,  83  Md.  352, 
35  Atl.  98. 

41.  Davis  v.  Hoover,  112  Ind. 
423,  14  N.  E.  468;  Feaster  v.  Fag- 
an, 135  Iowa,  633,  113  N.  W.  479; 


Rt^llins  v.  Rice,  59  N.  H.  493; 
Pennsylvania  Co.  for  Insurance 
on  Lives  &  Granting  Annuities, 
Appeal,  168  Pa.  431,  47  Am. 
St.  Rep.  893,  32  Atl.  25. 

42.  Delaney's  Estate,  49  Cal. 
76;  McLaughlin  v.  Fleming,  124 
Md.  28,  91  Atl.  774;  McDonald  v. 
Valdosta  Inv.  Co.,  142  Ga.  147,  82 
S.  E.  539. 

43.  Randolph  v.  East  Birming- 
ham Land  Co.,  104  Ala.  355,  53 
Am.  St.  Rep.  64,  16  So.  126;  Smith 
V.  Wildman,  37  Conn.  384;  EMck- 
son  v.  New  York  Biscuit  Co.,  211 
111.  468,  71  N.  E.  1058;  Dickey  t. 
Barnstable,  122  Iowa,  572,  98  N. 
W.  368;  walker  v.  Smyser,  80  Ky. 
620;  Eldredge  v.  Heard,  106  Mass. 
573;  Procter  v.  Heyer,  122  Mosa. 
525;  Caspari  v.  Cutcheon,  100 
Mich.  S6,  67  N.  W.  1093;  In  n 
Peterson's  Estate.  13  Phlla.  (Pa.) 
265. 
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In  the  case  of  a  power  of  sale,  the  question  whether 
the  power  is  discretionary  or  imperative  deterniines 
whether  the  interests  of  the  persons  named  to  share 
in  the  proceeds  are  to  be  regarded  as  realty  or  per- 
sonalty, wdiether,  in  other  words,  the  doctrine  of  equi- 
table conversion  is  applicable.^^''  This  is  obviously  a 
(luestion  of  the  construction  of  the  language  used  in 
connection  with  the  creation  of  the  power,  as  involving, 
or  not  involving,  an  "imperative  direction  to  convert." 

§  318.  Powers  coupled  with  an  interest.  A  ''power 
coupled  with  an  interest"  is  quite  fre(|uently  referred 
to  by  the  courts,  generally  in  contradistinction  to  a 
"naked"  or  "bare"  power,  and  it  is  important  to 
have  a  clear  conception  of  what  is  meant  by  these  terms. 
The  phrase  "power  coupled  with  an  interest"  is  ap- 
plied to  an,  equitable  power  of  the  second  class  above 
described;  that  is,  a  power  in  a  trustee  or  quasi  trustee 
to  create  estates.^^  So,  a  trustee  having  power  to  sell 
or  to  lease  is  said  to  have  a  power  coupled  with 
an  interest,  since  he  has  both  the  power  and  the  title  ;^'^ 
and  the  term  is,  for  the  same  reason,  applied  to  the 
case  of  a  power  of  sale  in  executors  who  are  also  given 
an  estate  in  the  land.***'  On  the  other  hand,  in  the  case 
of  what  we  have  referred  to  above  as  a  common-law 

43a.      Ante,  §  120.  parently    so  used  by  later  author- 

44.     The    term    "power   coupled  ities. 
with  an'  interest"  is  used  in  con-  45.     Gray  v.  Lynch,  8  GiH  (Md.) 

tradistinction    to    "naked    power"  403;    Lori/:gs    v.    Marsh,    6    WiaU. 

by  Lord  Hardwicke  to  describe  a  (U.  S  )  337,  354. 
power  of  appointment  the  execu-  46.     Co.  Litt.  112b,  181b;  4  Kent, 

tion   of   which   wiU   operate  on   a  Comm.   320;    Peter  v.  Beverly,  10 

beneficial!  interest  in  the  donee  of  Pet.    (U.  S.)   532;  Franklin  v.  Os- 

the  power,  wbat  is  hereafter  re-  good,    14   Johns.    (N.   Y.)    553,   af- 

ferred  to    as  a  power  "appendant"  firming   2   Jiohns.   Ch.    (N.   Y.)    1; 

or  "appurtenant."     See  Godolphin  Wihite  v.  Glover,  59  111.  459;  Wil- 

V.  Godiolphin,  1  Ves.  Sr.  21;  Hearle  Hams'   Lessee    v.    Veach,    17   Ohio 

V.    Greenback,    1    Ves     Sr.    298;  171,    49    Am.   Dec.    453.  See,  .  also, 

Marlborough  v.  Godolphin,  2  Ves.  cases  cited  ante,  §  311,  note  10. 
Sr.    60.     The    phrase   is   not    ap- 
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power  in  executors  to  sell,  not  accompanied  by  any 
devise  to  them  of  the  land,  they  have  not  a  power  cou- 
pled with  an  interest,  Imt  a  ** naked"  or  ''bare'* 
power.^" 

Sometimes  the  expression,  "naked"  power  has 
been  used  in  contradistinction  to  wliat  we  have  referred 
to  above  as  a  power  in  the  nature  of  a  trust  ;^^  but  it  is 
important  to  distinguish  between  powers  in  trust  and 
those  coupled  with  an,  interest.  A  power  may  be  im- 
perative, and  hence  in  the  nature  of  a  trust,  though 
it  is  a  mere  power  of  appointment  or  sale  in  one  hav- 
ing no  title  to  or  interest  in  the  premises;  while,  on 
the  other  hand,  a  power  in  a  trustee  or  executor  hav- 
ing title  to  the  land,  a  power  coupled  with  an  interest, 
may  he  purely  discretionary,  and  so  not  in  the  nature 
of  a  trust. ^^^ 

In  discussing  the  effect  of  the  principal's  death 
upon  an  agent's  authority,  a  distinction  is  frequently 
asserted  between  such  an,  authority,  referred  to  as  a 
naked  or  bare  power,  which  is  terminated  by  the  death 
of  the  donor,  and  that  of  a  power  "coupled  with  an 
interest,"  which  is  not  so  terminated,  a  power  coupled 
with  an  interest  being  at  the  same  time  explained  to 
mean  a  power  given  to  one  who  is  also  given  title  to 
the  property  involved.^''     But  however  correct  sucii   a 

47.     Taylor  v.  Benham,  5  How.  (S.  C.)   242. 

OU.   S.)    233,   266,    12   L.   Ed.   130;  48.     Greenough     v.     Welles,     10 

Atwater  v.  Perkins,  51  Conn.  188;  Cush.     (Mass.)     571;     Shelton    v. 

Erumfield  v.  Drook,  101  Ind.  190;  Homer,  5  Mete.   (Mass.)   462. 

Jameson  v.  Smith,  4  Bibb.    (Ky.)  4Sa.     This    distinction    between 

S07;   Guyer  v.  Maynard,  6  Gill    &  a    power    in    trust    and    a    power 

J.   (Md.)   420;   Middlebaum  v.  Mc-  coupled     with     an     interest     ap- 

Donell,  29  Mich.  78,  18  Am.  Rep.  pears    not    always    to    have    been 

61;    Den  d.  Snowhill  v.  Snowhill,  ci early  presented.    See,  e.  g.  Peter 

23  N.  J.  Law,  Den  d.  447;  Moores  v.   Beverley,   10   Pet.    (U.  S.)    532, 

V.  Moores,  41 'n.  J.  Law  44o;  Ber-  564,  9  L.  Ed.  522;  Wilson  v.  Snow, 

gen  V.  Bennett,  1  Gaines'  Gas.  (N.  £28  U.  S.  217,  57  L.  Ed.  807. 

Y.)    1;    Hoyt  v.   Day,  32  Ohio  St.  49.     See  Hunt  v.   Rousmanier'a 

101;    Haskell   v.    House.    3    Brev.  Adm'rs,   8   Wheat.    (U.   S.    174,    5 
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statement  may  be  as  regards  a  power  of  agency,'^^  the 
broad  assertion  that  a  power,  if  not  coupled  with  an 
interest,  is  tenninated  by  the  death  of  the  donor  of 
the  power,  is  not  correct  as  applied  to  a  power  of  ap- 
pointment, such  as  we  are  now  considering.  Not  only 
is  such  a  power  not  usually  extinguished  by  the  death 
of  the  donor  of  the  power,  but,  in  the  ordinary  ease, 
the  power,  as  being  created  by  will,  does  not  even  ex- 
ist until  the  donor's  death. 

§  319,  Creation  of  powers.  A  power  created  by 
will  takes  effect  without  reference  to  the  Statute  of 
Uses,  as  does  any  executory  devise,  and  consequently 
no  declaration  of  uses  is  necessary  to  the  validity  of 
the  power.^^"  A  power  created  by  conveyance  inter 
vivos,  on  the  other  hand,  in  so  far  as  it  may  affect 
the  legal  title,  is,  by  the  Eaiglish  law,  invalid  except 
by  force  of  the  Statute  of  Uses,  and  in  order  that 
this  statute  may  o])erate,  there  must  obviously  be  a  use 
to  be  executed.  Careful  conveyancing  would  seem  to 
call  for  the  insertion  in  the  conveyance  or  settlement 
of  the  declaration  of  a  use,  whenever  it  is  sought  to 
create  a  power  of  appointment  of  the  legal  title,  except 
as  any  such  necessity  may  be  obviated  by  statute.  Such 
is  the  usage  in  England,  but  in  this  country,  with  the 
looser    methods    of    conveyancing    in    vogue,    it    might 

L.    Ed.    589,    affirming    2    Mason  13    S.    E.    470;      Wilburn   v.    Spof- 

1*44,  Fed.  Cas.  No.  6,S89;  Missouri  ford,  4  Sneed.   (Tenn.)   698;  Arm- 

V.  Walker,  125  U.  S.  339,  31  L.  Ed  strong    v.    Moore,    59    Tex.    646; 

769;    Gartland   v.    Nunn,    11   Ark.  McNeill  v.  McNeill,  43  W.  Va.  765, 

720;  Frlnk  v.  Roe,  70  Cal.  296,  11  28  S.  E.  717. 

Pac.  820;  Hawley  v.  Smith,  45  50.  As  to  the  tangle  of  deci- 
Ind.  183;  State  v.  Walker,  88  Mo.  sions  in  regard  to  what  consti- 
279;  Terwilliger  v.  Ontario,  C.  &  tutes  an  interest  tor  the  purpose 
S.  R,  Co.,  149  N.  Y.  86,  43  N.  E.  of  this  rule,  see,  1  Mechem, 
432:  Brown  v.  Skotland,  12  N.  Agency,  §§  657-663. 
Dak.  445,  97  N.  W.  543;  Hartley's  50a.  Sugden,  Powers,  147;  Far- 
Appeal,  53  Pa.  St.  212;  Fisher  v.  well,  Powers,  7. 
Fair,  34  S.  C.  203,  14  L.  R.  A.  333, 
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readily  occur  that  no  use  is  declared,  and  a  question 
suggests  itself  as  to  the  theory  on  which,  in  such  a 
case,  the  power  can  be  regarded  as  operating.  If  the 
power  is  exercisable  in  favor  only  of  blood  relatives 
of  the  grantor,  its  exercise  might  be  sustained  on  the 
theory  that  the  conveyance  is  a  covenant  to  stand 
seised,  conceding  that  a  conveyance  of  this  character 
may  be  made  in  favor  of  persons  not  in  esse.^^^  If  the 
power  is  exercisable  in  favor  of  persons  other  than 
blood  relatives,  it  cannot  be  sustained  on  the  theory  of 
a  covenant  to  stand  seised,  and  whether  it  can  be 
sustained  as  a  bargain  and  sale  would  seem  to  depend 
on  the  question,  as  to  which  there  is  considerable 
doubt,^<'°  whether  a  bargain  and  sale  in  favor  of 
persons  unascertained  or  not  in  esse  is  valid.^°*^ 

Apart  from  any  question  as  to  the  necessity  of 
the  declaration  of  a  use,  in  order  to  create  a  power 
of  appointment  or  revocation  by  conveyance  inter  vivos, 
no  particular  form  of  words  is  necessary  for  the 
creation  of  a  power,  any  expression,  however  informal, 
being  sufficient,  if  it  clearly  indicates  an  intention  to 
give  or  reserve  a  power.  Frequently  the  power  is 
given  by  words  which  express  the  effect  of  its  exer- 
cise, in  terms  empowering  the  donee  to  sell,  lease,  or 
mortgage,  as  the  case  may  be.^^ 

Implication  of  power.    In  the  case  of  a  trustee 

or  executor  appointed  by  will,  a  power  of  sale,  though 
not  expressly  given,  is  frequently  inferred  from  pro- 
visions in  the  will  imposing  on  him  duties  which  cannot 
be  performed  without  a  sale  f^    as  when  he  is  required 

50b.     Ante  §  158.  unknown  persons. 

50c.     Ante  §   158.  51.     Sugden,    Powers,    102,    104. 

50d.     In  Smith  v.  Smith,  46  N.  52.     2    Perry,    Trusts,    §     766; 

C.  135,  59  Am.  Dec.  581,  a  power  Winston    v.    Jones,    6    Ala.    550; 

of  sale  in  a  person  not  a  trustee  Heiseman  v.  Lowenstein,  113  Ark, 

was    held    to    be    invalid,    on    the  404,  Ann.  Cas.  1916C,  601,  169   S. 

ground   that  a  bargain   and   sale  W.  224;   Stoff  v.  McGinn,  178  111. 

could  not  take  effect  in  favor  of  46,  52  N.  E.  1048;  Putnam  Free 
R,  P.— 67. 
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to  divide  testator's  estate  among  persons  named,  and 
the  estate  is  not  divisible  in  kind,^"''  or  he  is  required 
to  pay  debts,  and  there  are  no  funds  available  for 
the  purpose,  except  as  they  may  be  procured  by  n 
sale.^* 

In  case  the  testator  directs  his  estate  to  be  sold, 
without  declaring-  by  whom  the  sale  is  to  be  made,  if 
the  proceeds  of  sale  are  distributable  by  the  executor, 
a  powei'  in  him  to  make  the  sale  is  implied.''^ 

Not  infrequently,  when  there  is  a  gift  for  life,  and 
a  gift -over  at  the  life  tenant's  death  of  what  remains, 
a  power  of  sale  in  the  life  tenant  has  been  implied,  and 
especially  has  this  been  done  when  other  language  was 
used  indicating  an  intention  that  the  needs  of  the  life 
tenant    should    be    supplied    from   the    property.^*'      A 


School  V.  Fisher,  30  Me.  523;  Ogle 
V.  Reynolds,  75  Md.  145,  23  Atl. 
137;  Preston  v.  Safe  Deposit  & 
Trust  Co.,  116  Md.  211,  Ann.  Cas. 
1913C,  975,  81  At.  523;  Going  v. 
Emery,  16  Pick.  (Mass.)  107,  26 
Am.  Dec.  645;  Corley  v.  Bishop, 
101  Miss.  490,  58  So.  360;  Lind- 
ley  V.  O'Reilly,  50  N.  J.  Law  636, 
1  L.  R.  A.  79,  7  Am.  St.  Rep.  802, 
15  Atl.  379;  Vaughan  v.  Farmer, 
90  N.  Car.  607;  Dearing  v.  Sel- 
vey,  50  W.  Va.  4,  40  S.  E.  478. 

53.  Stoff  V.  McGinn,  178  111. 
46,  52  N.  E.  1048;  Corley  v. 
Bishop,  101  Miss.  490,  58  So.  360; 
Corse  V.  Chapman,  153  N.  Y.  466, 
47  N.  E.  812;  Tomkins  v.  Miller, 
(N.  J.  Ch.)  27  Atl.  484;  Schroeder 
V.  Wilcox,  39  Neb.  136,  57  N.  W. 
1031.  But  see  Barbot  v.  Thomp- 
son, 94  S.  C.  3,  77  S.  E.  716. 

54.  Brackett  v.  Middlesex 
Banking  Co.,  89  Conn.  645,  95  At. 
12;  Cherry  v.  Greene,  115  111.  591, 
4    N.    E.    257;    Steinke   v.    Yetzer, 


108  Iowa,  512,  79  N.  W.  286; 
Porter  v.  Scofield,  55  Mo.  56; 
Brown  v.  Brown,  7  Ore.  285;  2 
Story,    Eq.    Jur.,    §§    1064-1064b. 

55.  Sugden,      Powers,      115      et 
seq.;     2  Woerner,  Administratioa, 

§  339;  Peter  v.  Beverly,  10  Pet. 
(U.  S.)  532,  565,  9  L.  Ed.  522; 
Blount  V.  Moore,  54  Ala.  360; 
Rankin  v.  Rankin,  36  111.  293,  87 
Am.  Dec.  205;  Marrett  v.  Babb's 
Ex'r,  91  Ky.  88,  15  S.  W.  4;  Ogle 
V.  Reynolds,  75  Md.  145,  23  Atl. 
::37;  Hale  v.  Hale,  137  Mass.  168; 
Mandlebaum  v.  McDonell,  29 
Mich.  78,  18  Am.  Rep.  61;  Clark 
V.  Hornthal,  47  Miss.  434;  Lip- 
pincott's  Ex'r  v.  Lippincott,  19  N. 
J.  Eq.  121;  Davoue  v.  Fanning, 
2  Johns.  Ch.  (N.  Y.)  252;  Gay  v. 
Grant,  101  N.  C.  206,  8  S.  E.  99, 
106;  Wood  V.  Hammond,  16  R.  I. 
98,  17  Atl.  324.  18  Atl.  198;  Bed- 
ford V.  Bedford,  110  Tenn.  204, 
75  S.  W.  1017. 

56.  Roberts    v.    Lewis,    153    U. 
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right  in   the   life   tenant   to   consume   llie    principal    in- 
volves a  power  to  sell  for  the  jiurpose  of  consumption.^'' 

As  to  trust  property.    A  trustee  is  not  re.i^^anled 


as  having  a  power  of  sale  merely  because  a  sale  would 
be  advantageous  to  the  persons  interested  in  the  trust. 
The  power  must  be  given  either  in  express  terms  or 
as  a  matter  of  inference  from  language  of  the  declara- 
tion of  trust. •'*^  In  many  jurisdictions,  however,  by 
force  of  statute,  a  court  of  equity  may  direct  a  sale 
of  the  property,  on  the  application  of  any  person  in- 
terested   therein,    and    notice    to    all    persons    so     in- 


S.  367,  38  L.  Ed.  747;  Smith  v. 
Mclntyre,  37  C.  C.  A.  177.  95  Fed 
585;  Henderson  v.  Blackburn,  104 
in.  227,  44  Am.  Rep.  780;  Dick- 
son V.  New  York  Biscuit  Co.,  211 
in.  468,  71  N.  E.  1058;  Clark  v. 
Mid'Jlesworth,  82  Ind.  240;  Dor- 
sey  V.  Bryan,  170  Ky.  275,  185  S. 
W.  845;  Paine  v.  Barnes,  100 
Mass.  470;  Chamberlain  v.  Husel. 
178  Mich.  1,  144  N.  W.  549;  Leg- 
gett  V.  Firth,  132  N.  Y.  7,  29  N.  E. 
950;  Seaward  v.  Davis,  198  N.  Y. 
415,  91  N.  E.  1107;  Bryan  v.  Bryan, 
61  N.  J.  Eq.  45,  48  Atl.  341;  Shaw 
V.  Hussey,  41  Me.  497;  McGuire  v. 
Gallagher,  99  Me.  334,  59  Atl. 
445;  Johnson  v.  Battelle,  125 
Mass.  453;  Champney  v.  Bradford, 
196  Mass.  259.  81  N.  E.  993;  Her- 
ring V.  WilUams,  153  N.  C.  231, 
138  Am.  St.  Rep.  69  S.  E.  140; 
Miorel  V.  Oakley,  253  Pa.  107,  97 
Atl.  1029;  Johnson  v.  Kirby,  — 
Tex.  Civ.  — ,  193  S.  W.  1074.  But 
see  Pcndley  v.  .Madi-scn's  Adm'r 
83  Ala.  484,  3  So.  CIS;  Ht'Uhani  v. 
Turkic,  173  Iowa,  598.  153  N.  W. 
1017;  Bradshaw  v.  Butler,  33  Ky. 
L.  Rep.  531,  110  S.  W.  420;  Rus- 
seH  V.  Werntz,  88  MtI.  210,  14  All. 


219;  Foote  v.  Sanders,  72  Mo.  616. 
Taylor  v.  BeM,  158  Pa.  651,  28 
Atl.  208,  38  Am.  St.  Rep.  857. 
Compare  cases  recited  in  Mr. 
Bigelow's  note  to  1  Jarraan,  Wills, 
pp.  407-410. 

57.  Chamberlain  v.  Husel,  178 
Micb.  1,  144  N.  W.  549;  Kennedy 
V.  Pittsburg  &  L.  E.  R  Co.,  216 
Pa.  575,  65  Atl.  1102;  Fassitt  v. 
Seip,  240  Pa.  406,  87  Atl.  957. 
And  see  Weston  v.  Second  Orth- 
odox Congregational  Church,  77 
N.  H.  576,  95  Atl.  146 

A  power  in  the  husband  of 
testatrix  to  use  property  for  the 
maintenance  of  children  has  been 
held  to  give  a  power  of  sale  for 
that  purpose.  Ripley  v.  Arm- 
strong, 159  X.  C.  158,  74  S.  E. 
961. 

58.  Goad  v.  Moj  tgomcry,  119 
Cal.  552,  63  Am.  St.  Rep.  145,  51 
Pac.  681;  Hufbauer  v.  Jackson,  91 
Ga.  298,  18  S.  E.  159;  Potter  v. 
Ranlett,  116  Mich.  454,  74  N.  W. 
061;  Clark  v.  Fleischman,  81  Neb. 
4  15.  no  \.  W.  290;  Roe  v.  Vingut, 
117  X.  Y.  204,  22  N.  E.  933;  Lohens 
v.  Dupasseur,  56  Barb.  (X.  Y.) 
206;  .Maxwell -V.  Barringer,  110  N. 
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terested;^^  and  in  some  jurisdictions  sucli  power  in 
a  court  of  equity  has  been  recognized  without  reference 
to  any  statute,  in  so  far  as  a  sale  may  be  absolutely 
necessary,  under  the  circumstances  which  have  arisen, 
for  the  preservation  of  the  trust  property  or  the 
accomplishment   of  the  purpose   of  the   trust.*^" 

Even  in  the  absence  of  any  express  provision  to 
that  effect  in  the  declaration  of  trust,  a  trustee  charged 
with  the  receipt  and  disposal  of  the  income  has 
been  regarded  as  authorized  to  make  leases  for  reason- 
able periods  and  at  reasonable  rents,  this  being  neces- 
saiy  in  order  to  obtain  an  income  from  the  property.®^ 
To  what  extent,  if  at  all,  a  trustee  has  power,  apart 
from  any  express  provision  in  the  trust  instrument, 
to  make  a  lease  which  will  be  valid  and  binding  even 
after  the  termination  of  the  trust,  is  a  matter  as  to 
which  the  decisions  are  not  entirely  in  accord.^^  In 
one  state  a  court  of  equity  has  been  regarded  as  em- 
powered to  order  the  making  of  leases  even  in  violation 
of  the   provisions   of  the  trust   instrument,   when  this 

Oar.  76,  28  Am.  St.  Rep.  668,  14  S.  162  N.  C.  257,  78  S.  E    152;   Rug- 

E.  516;  Serf  v.  Krebs,  239  Pa.  423,  gles  v.  Tyson,  104  Wis.  500,  79  N. 

86  Atl.  872.     Bue  see  McDonald  v.  W.  766. 

Shaw,  81  Ark.  235,  98  S.  W.  952.  61.  Naylor  v.'Arnitt,  1  Russ.  & 
59.  See  e.  g.  Ansley  v.  Pace,  M.  501;  Fitzpatrick  v.  Waring,  11 
68  Ga.  403;  Burge  V.  Fidelity  L  R.  Ir.  35;  Hutcheson  v.  Hod- 
Trust  &  Safety  Vault  Co.,  112  Ky.  nett,  115  GHa.  990,  42  S.  E.  422; 
683,  66  S.  W.  763;  Lenow  v.  Ar-  Hiale  v.  Hale,  146  111.  227,  33  N.  E. 
rington.  111  Tenn.  720,  69  S.  W.  858;  City  of  Richmond  v.  Davis, 
314.  103  Ind.  449,  3  N.  E.  130;  In  re 
60.  Gavin  y.  Curtin,  171  111.  Hubbell  Trust,  135  Iowa,  637,  113 
640,  40  L.  R.  A.  776,  49  N.  E.  523;  N.  W.  512,  13  L  R.  A.  N.  S.  496, 
Johns  V.  Johns,  172  111.  472,  50  14  A.  &  E.  Ann.  Cas.  640;  Corse 
N.  E.  337;  Johnson  v.  Buck,  220  v.  Corse,  144  N.  Y.  569,  39  N.  E. 
111.  226,  77   N.  E.   163;    Mayall   v.  630. 

Mayall,    63    Minn.    511,    65    N.    W.  62.     The   cases   are  referred  to 

942;   Rolfe  &  Rumford  Asylum  v.  and  the  matter  discussed  in  edi- 

Lefebre,  69  N.  H.  238,  45  Atl.  1087;  torial    notes   in    8    Columbia   Law 

Pennington    v.    Metropolitan    Mu-  Rev.    at    p.    129,    20    Hiirv.    Law 

seum,  65  N.  J.  Eq.  11,  55  Atl.  468;  Rev.   at  p.   75;    21   Id.   at  p.   211; 

American  Trust  Co.  v.  Nicholson,  1  Tiffany,  Landlord  &  Ten.  §  22a. 
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is  absolutely  necessary  for  the  preservation  of  the 
property  and  the  accomplishment  of  the  purposes  of 
the  trust.«3 

§  320.  Scope  of  the  power.  Tlie  (piostion  of  the 
person  or  persons  in  favor  of  whom  a  power  may  be 
exercised,  as  well  as  that  of  the  estate  or  interest 
which  may  be  created  thereunder,  is  one  of  the  intent  of 
the  creator  of  the  power,  as  determined  by  a  construc- 
tion of  the  instrument  creating  it.*'* 

In  the  case  of  a  general  power  of  appointment, 
there  is  no  restriction  upon  the  persons  in  favor  of 
whom  the  appointment  may  be  made,  and  it  may  be 
exercised  even  for  the  benefit  of  the  donee  himself.'"'^ 
But  in  the  case  of  a  special  or  particular  power,  the 
appointment  can  be  made  only  in  favor  of  the  specified 
person  or  persons  of  the  specified  class ;  for  instance, 
under  a  power  to  appoint  among  children,  an  appoint- 
ment cannot  be  made  to  grandchildren.^^ 

Exclusive  and  nonexclusive  powers.     A  power 

to  appoint  to  a  class  of  persons,  such  as  children,  may 
authorize  a  selection  among  members  of  the  class,  as 
when  it  is  in  terms  to  appoint  "to  such,"  or  "to  one 
or  inore,"  of  the  class;    such  a  power  being  termed  an 

63.  Marsh  v.  Reed,  184  111.  263,  v.  Dadewig,  73  Tex.  37,  11  S.  W. 
56  N.  E.  306;   Denegre  v.  Walker,       133. 

214  in.  113,  73  N.  El.  409,  105  Am.  66.     Farweai,        Powers,       556; 

St.  Rep.  787,  2  A.  &  E.  Ann.  Cas.  Smith  v.   Lord  Camelford,  2  Ves. 

787.     See  Upham  v.  Plankington,  Jr.    698;    Thorington   v.   Hall,    111 

152  Wis.  275,  140  N.  W.  5.  Ala.    323,   21   So.    335,   56    Am.    St. 

64.  Sugden,  Powers,  433;  Rep.  54;  Lasley  v.  Blakeman,  4 
Pomeroy  v.  Partington,  3  Term  R.  B.  Mon.  (Ky.)  539;  Smith  v.  Har- 
665,  674;  Carson  V.  Smith,  5  Minn.  desty,  88  Md.  387,  41  Atl.  788; 
78,  77  Am.  Dec.  539.  Austin   v.   Oakes,   117   N.   Y.    577, 

65.  Farwell,  Powers,  9;  New  23  N.  E.  193;  Little  v.  Bennett, 
V.  Potts,  55  Ga.  420;  Hicks  v.  58  N.  C.  156;  Horwitz  v.  Norris, 
Ward,  107  N.  C.  392,  10  L.  R.  A.  49  Pa.  213;  Snoddy  v.  Snoddy,  1 
821,  12  S.  E.  318;   Beck's  Appeal,  Strobh.  Eq.  (S.  C.)  84. 

116  Pa.  St.  547,  9  Atl.  942;  Hanna 
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''exclusive"  power.^'^  More  generally,  perhaps,  the 
power  is  to  appoint  amongst  all  the  members  of  the 
class,  as  when  it  uses  the  words  ''to  all  and  every  the 
children,"  or  "amongst"  or  "between"  the  children; 
and  in  such  case,  the  donee  being  given  no  authority 
to  exclude  any  member  of  the  class,  it  is  known  as  a 
"nonexclusive"    power/'^ 

Interests  which  may  be  created.     A  power  to 

appoint  a  fee  simple  estate,  or  a  jDOwer  in  general 
terms  to  dispose  of  the  land,  will  ordinarily  authorize 
the  appointment  of  an  estate  less  than  a  fee;^^  and 
will  usually  authorize  an  appointment  of  a  charge  on 
the  land    merely,  such  as  a  mortgage."^*^ 

A  power  to  appoint  in  favor  of  a  class  does  not  in 
itself  necessitate  that  a  legal  fee  simple  be  given  to 
each,  unless  an  intention  to  that  effect  is  indicated  by 
the  language  used.  Such  a  power  has  in  some  cases 
been  regarded  as  well  executed  by  an  appointment 
to  trustees  for  the  members   of  the   class,' ^   and   even 


67.  Farwell,  Powers,  414; 
Ingraham  v.  Meade,  3  Wall.  Jr. 
32,  Fed.  Cas.  No.  7,04.5;  City  of 
Portsmouth  v.  Shackford,  46  N. 
H.  423;  Graeff  v.  De  Turk,  44  Pa. 
St.  527;  Huling  v.  Fenner,  9  R. 
I.  410. 

68.  Farwell,  Powers,  415;  Wil- 
son V.  Piggott,  2  Ves.  Jr.  351; 
Hatchett  v.  Hatchett,  103  Ala.  556, 
16  So.  550;  Barrett's  Ex'r  v.  Bar- 
rett, 1G6  Ky.  411,  179  S.  W.  396; 
Faloon  v.  Flannery,  74  Minn.  38. 
76  N.  W.  954;  Lippincott  v.  Ridg- 
way,  10  N.  J.  Eq.  164;  Wrigat 
V.  Wright,  41  N.  J  Eq.  382.  4  Atl. 
855,  note;  Knight  v.  Yarbrough, 
Gilmer  (Va.)  27;  Thrasher  v. 
Ballard,  35  W.  Va.  524,  14  S.  K. 
232.     See  post  §  328. 

69.  Farwell,  Powers;  Bovejj 
V.   Smith,   1   Vern.   84;    Butler  v. 


Huestis,  68  111.  594,  18  Ann.  Rep, 
5S9;  Guild  v.  City  of  Newark,  87 
N.  J.  38,  99  Atl.  120;  Hillen  v. 
Iselin,  144  N.  Y.  365,  39  N.  E.  368; 
Appleton's  Appeal,  136  Pa.  St.  354, 
11  L.  R.  A.  85,  20  Am.  St.  Rep. 
925,  20  Atl.  521. 

70.  Farwell,    Powers;    Thway- 
tes    V.    Dye,    2    Vern.    80;    Grace 

V,  Perry,  197  Mo.  550,  7  Ann. 
Cas.  948,  95  S.  W.  875;  Hicks 
V.  Ward.  107  N.  Car.  392,  10  L. 
K.  A.  821,  12  S.  E.  318;  Asay  v. 
Hoover,  5  Pa.  St.  21;  Manning 
V.  Screven,  56  S.  Car.  78,  34  S.  E. 
'2;  Guarantee  &  Trust  Co.  v. 
Jones,  103  Tenn.  245,  58  S.  W. 
219.  But  see  Rutherford,  L.  & 
I.  Co.  V.  Sannbrock,  60  N.  J.  Eq. 
470,    46    Atl.    648. 

71.  Thornton  v.  Bright,  2  My. 
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on  trust  for  sale  and  to  liold  the  proceeds  I'or  such 
members.'^  And  an  appointment  to  one  for  life  witl) 
remainder  to  another  has  been  upheld,'-'  as  has  an 
appointment  of  the  land  in  favor  of  some  menilxTs  with 
a  charge  of  a  sum  of  money  on  the  land  in  favor  of 
others.'"* 

When  a  power  of  disposition  is  given  to  one  who 
is  given  a  life  estate  in  the  land,  a  number  of  courts 
have  taken  the  view  that  the  power  is  'prima  facie 
restiieted  to  his  life  state,  and  does  not  enable  him  to 
dispose  of  any  greater  estate.'^^  By  other  courts, 
however,  a  contrary  rule  of  construction  has  apparently 
been    adopted,'^*'    and    since    the    former    view    has    the 


&  Cr.  230;  Cowx  v.  Foster,  1 
Johns.  &  H.  30;  Torrance  v.  Tor- 
rance, 4  Md.  11;  Lawrence's  Es- 
tate (Appeal  of  Appleton),  136 
Pa.  354,  11  L.  R.  A.  85,  20  Am. 
St.  Rep.  925,  20  Atl.  521.  But  see 
Ssfe  Deposit  &  Trust  Co.  of  Balti- 
more V.  Myers,  73  Md.  413,  21 
Atl.  58;  Hooper  v.  Hooper,  203 
Mass.  50,  89  N.  E.  161. 

72.  Kenworthy  v.  Bate,  6  Ves. 
793;      In   re   Paget    (1898)    1    Ch. 

2S0;  Harker  v.  Reilly,  4  Del.  ch. 
72;  In  re  McNeile,  217  Pa.  179, 
66  Atl.  328.  But  see  Alley  v. 
Lawrence,   12   Gray.    (Mass.)    373. 

73.  Alloway  v.  Alloway,  4  Dr. 
&  War.  380;  Beardsley  v.  Hotch- 
kiss,  96  N.  Y.  201,  218;  Law- 
rence's Estate,  (Appeal  of  Apple- 
ton),  136  Pa.  St.  354,  11  L.  R.  A. 
85,  20  Am.  St.  Rep.  925,  20  Atl. 
521.  But  see  Myers  v.  Safe  De- 
posit &  Trust  Co.  of  Baltimore, 
73  Md.  413,  21  Atl.  58. 

74.  Allder  v.  Jones,  98  Md.  101, 
56  Atl.  487;  Monzo  v.  Woodhouse, 
185   N.   Y.   295,   78   N.   E.   71,   6   L. 


R.  A.  N.  S.  746;  Darling  v.  Edson, 
4  Pa.  Super.  Ct.  498. 

75.  Biant  v.  Virginia  Coal, 
etc.,  Co..  93  U.  S.  326;  Hender- 
son V.  Blackburn,  104  111.  227. 
44  Am.  Rep.  780;  Wardner  v. 
Seventh  Day  Baptist  Memorial 
Board,  232  111,  606,  83  N.  E. 
1077;  In  re  Bauernschmidt's  Es- 
tate, 97  Md.  35,  54  Atl.  637;  Shef- 
field V.  Grieg,  105  S.  C.  219,  89 
S.  E.  664;  Miller's  Adm'r  v.  Pot- 
terfield.  86  Va.  867,  19  Am.  St. 
Rep.   919,  11  S.   E.  456. 

76.  Lewis  v.  Palmer,  46  Conn. 
454;     Bouton    v.    Doty.    09    Conn. 

531,  37  Atl.  1064;  Mayo  v.  Har- 
rison, 134  Ga.  737,  68  S.  E.  492; 
Shaw  V.  Hussey,  41  Me.  495; 
Warren  v.  Ingram,  96  Miss.  438, 
Ann.  Cas.  1912B,  422,  51  So.  888; 
Giiffin  V.  Nicholas,  224  Mo.  275, 
123  S.  W.  1063;  Ricketts  v.  Peo- 
ple's Bank  of  Rocheport,  —  Mo. 
— ,  196  S.  W.  26;  Cummings  v. 
Shaw,  108  Mass.  159;  Kent  v. 
Morrison,  153  Mass.  137,  26  N.  E. 
427,   10   L.   R.   A.   756,   25   Am.   St. 
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effect  of  making  the  express  gift  of  the  power  en- 
tirely nugatory,  the  latter  view  would  appear  dis-' 
tinctly  to  be  preferred. '^^^ 

Powers  of  saJe  and  exchang-e.    A  power  to  sell 


land  authorizes  a  conveyance  of  a  fee  simple  estate  in 
the  land  to  the  purchaser,  and  words  of  inheritance 
are  not  necessary  in  the  creation  of  the  power,  even  at 
common  law.'^'^ 

A  power  of  sale  is  not,  in  itself,  usually  regarded 
as  authorizing  a  mortgage  of  the  land,  in  the  absence 
of  anything  to  show  an  intention  that  a  mortgage  may 
be  created;'''^  and  this  is  especially  the  case  when  it 
affirmatively  appears  that  a  sale  was  authorized  merely 


Rep.  616;  Parks  v.  Robinson,  13S 
N.  C.  269,  50  S.  E.  649;  Englerth 
V.  Keller,  50  W.  Va.  266,  40  S. 
E.  468. 

76a.  This  is  clearly  shown  in 
an  exhaustive  note  in  15  Mich. 
Law  Rev.  326-332,  apparently  by 
Professor  Rood. 

77.  Sugden,  Powers,  398; 
Chance,  Powers,  §  1205;  Hem- 
hauser  v.  Decker,  38  N.  J.  Eq. 
426.  It  has  been  held  that  a  life 
tenant  with  power  of  sale  for  pur- 
pose of  her  support  could  make 
sale  reserving  her  life  estate. 
Hoxie  V.  Finney,  147  Mass.  616, 
18  N.  E.  593;  Priest  v.  McFar- 
land,  262  Mo.  229,  171  S.  W.  62. 

78.  Heiseman  v.  Lowenstein, 
113  Ark.  404,  Ann.  Cas.  1918C, 
601,  69  S.  W.  224;  O'Brien  v. 
Flint,  74  Conn.  502,  51  All.  547; 
Stokes  v.  Payne,  58  Miss.  614,  38 
Am.  Rep.  314;  Hoyt  v.  Jaques, 
7  29  Mass.  286;  Price  v.  Courtney, 
87  Mo.  337,  56  Am.  Rep.  453; 
Parkhurst  v.  Trumbull,  130  Mich. 
408,  90  N.  W.  25;  Arlington  State 


Bank  v.  Paulsen,  57  Neb.  717,  78 
N.  W.  303;  Rutherford,  L.  &  I. 
Co.  V.  Sannbrock,  60  N.  J.  Eq. 
470,  46  Atl.  648,  approving  Ferry 
V.  Laible,  31  N.  J.  Eq.  566; 
Bloomer  v.  Waldron,  3  Hill.  (N. 
Y.)  361;  Greene  v.  Greene,  19  R. 
I.  619,  35  Atl.  1042;  Willis  v. 
Smith,  66  Tex.  31,  17  S.  W.  247. 
See  note  31  N.  J.  Eq.  566. 

A  power  to  sell  for  the  pur- 
pose of  support  has  been  con- 
strued not  to  authorize  a  mort- 
page  to  raise  money  for  that  pur- 
pose. O'Brien  v.  Flint,  74  Conn. 
502,  51  Atl.  547;  Hoyt  v.  Jaques, 
129  Mass.  286;  Dougherty  v. 
Dougherty,  204  Mo.  228,  102  S. 
W.  1099.  Contra,  Hamilton  v. 
Hamilton,  149  Iowa.  321,  128  N. 
W.  380.  And  see  Trigg  v.  Trigg, 
(Mo.)  192  S.  W.  1011.  A  power 
in  a  life  tenant  to  sell  and  con- 
vey and  use  the  proceeds  as  the 
donee  of  the  power  thinks  proper 
has  been  held  to  involve  a  power 
to  mortgage.  Kent  v.  Morrison, 
153  Mass.  137,  10  L.  R.  A.  756,  25 
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for  the  purpose  of  reinvestment.'^"  But  a  mortgage  lias 
been  regarded  as  within  the  power  when  the  purpose  of 
the  authorization  of  a  sale  was  the  raising  of  money 
for  some  particular  object  named,  or  to  pay  charges 
imposed  on  the  land;^**  and  by  some  authorities  a 
power  to  mortgage  is  regarded  as  prima  facie  included 
in  a  power  of  sale.^^ 

A  power  of  sale  ordinarily  authorizes  a  transfer 
of  the  property  for  a  money  consideration  only,  a  sale 
as  distinguished  from  an  exchange.^^  ^j^j  ^^  power  of 
sale,  or  a  power  in  terms  to  dispose  of  the  land  for  a 


Am.  St.  Rep.  616,  26  N.  E.  427. 
And  see,  for  a  somewhat  similar 
case,  Funkhouser  v.  Porter,  32 
Ky.  Law  Rep.  676,  107  S.  W.  202. 
A  power  to  sell  and  reinvest 
was  held  not  to  authorize  a  mort- 
gage other  than  for  purchase 
money.  Stumip  v.  Warfieild,  104 
Md.  332,  8  L.  R.  A.  (N.  S.)  384, 
118  Am.  St.  Rep.  434,  10  Ann. 
Cas.  249,  65  Atl.  346. 

79.  Butler  v.  Gazzam,  81  Ala. 
491,  1  So.  16;  McMillan  v.  Cox, 
109  Ga.  42,  34  S.  E.  341;  Wilson 
V.  Maryland  Insur.  Co.,  60  Md. 
150;  Hannah  v.  Carnahan,  65 
Mich.  601,  32  N.  W.  835;  Allen  v. 
Rudd^ll,  51  S.  Car.  366,  39  S.  B. 
198;  Norris  v.  Woods,  89  Va.  873. 

80.  Sugden,  Powers,  425;  De- 
vaynes  v.  Robinson,  24  Beav.  86; 
Starr  v.  Moulton,  97  111.  525; 
Doebenthal  v.  Raleigh,  36  N.  J.  Eq. 
169;  Hoyt  v.  Jaques,  129  Mass. 
169;  Arlington  State  Bank  v. 
Paulsen,  57  Neb.  717,  78  N.  W. 
303;  Faulk  v.  DashieW,  62  Tex. 
642,  50  Am.  Rep.  542;  Lueft  v. 
Lueft,  129  Wis.  534,  7  L.  R.  A. 
N.  S.  263,  9  A.  &  E.  Cas.  109  N. 
W.   652. 

81.  So  in  Tennessee  and  Penn- 


sylvania. Steifel  V.  Clark,  9  Baxt. 
(Tenn.)  470;  Jackson  v.  Everett 
(Tenn.)  58  S.  W.  340;  Lancaster 
V.  Dolan,  1  Rawle  (Pa.)  231; 
Zane  v.  Kennedy,  73  Pa.  St.  182, 
192;  McCreary  v.  Bomberger,  151 
Pa.  323,  31  Am.  St.  Rep.  760,  24 
Atl.  1066.  In  England  a  power 
of  saJle  generally  authorizes  a 
mortgage.     Farwell,   Powers,  627. 

82.  Perry,  Trusts,  §  769; 
Woodward  v.  Jewell,  140  U.  S. 
247;  Russell  v.  Russell,  36  N.  Y. 
581;  City  of  Cleveland  v.  State 
Bank,  16  Ohio  St.  236,  88  Am.  Dec. 
445;  Tallent  v.  Fitzpiatrick,  253 
Mo.  10,  161  S.  W.  689.  See  Adair 
V.  Brummer,  74  N.  Y.  539.  But 
aliter,  perhaps,  if  the  exchange 
is  but  a  step  in  realizing  on  the 
property.  Columbus  Banking  etc. 
Co.    V.    Humphries,    64    Miss.    258. 

One  having  a  power  of  sale 
cannot  deprive  himself  of  his  dis- 
cretion and  suspend  the  power  by 
giving  an  option,  at  least  an 
option  of  lany  [length  of  time. 
Trogden  v.  Williams,  144  N.  C. 
192,  10  L.  R.  A.  (N.  S.)  867,  56 
S.  E.  865;  Hitchcock  v.  Still,  168 
Pa.  155,  47  Am.  St.  Rep.  880,  31 
Atl.  1100;   Clay  v.  RufEord,  5  De 
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purpose  which  oljviouslj'  looks  to  the  receipt  of  a 
pecuniary  consideration,  as  for  the  pur])Ose  of  support, 
will  not  authorize  a  gift  or  a  transfer  for  a  nominal 
consideration.''-^  Occasionally,  however,  a  power  of 
sale  has  been  regarded,  under  the  circumstances,  and  on 
a  construction  of  the  language  of  the  instrument  creal- 
ing  the  power,  as  authorizin'4  a.  transfer  in  payment  of 
an  existing  clai'm,  or  to  pay  the  cost  of  litigation,  this 
being  to  the  advantage  of  the  persons  for  whom  the 
power  was  to  be  exercised.^'* 

A  power  in  trustees  to  sell  and  exchange  has  been 
held  to  involve  a  ])ower  to*  partition  between  +li«^  ioint 
owners  of  the  property,'^^  though  a  ])ower  of  sale  alone 
would  not  be  sufficient  for  this  purpose.^® 

§  321.    Personal  capacity  of  donee   of  power.     A 

married  woman  can,  even  at  connnon  law,  exercise  a 
power,*'^  and  her  husliand's  concurrence  is  not  neces- 
sary.^^  The  fact  that  she  is,  in  the  particular  jurisdic- 
tion, incapacitated  to  make  a  will  disposing  of  her  own 

G.    &    Sm.    768;     Oceanic    Steam  Farwell,  Powers,  556;  :McQueen  v. 

Navigation   Co.   v.   Sut'ierberry,   6  Farquhar,  11  Ves.  467;  In  re  Carr. 

Ch.  D.  236.  16  R.   I.  645,  27  Am.  St.  Rep.  773, 

83.  Stocker  v.  Foster,  178  :\Iass.  19  Atl.  145. 

591.    60    N.    E.    407;     Garland    v.  87.     Peacock    v.    Monk,    2    Ves. 

Smith,   164   Mo.   1,   64   S.   W.   188;  Sr.    191;    Ladd    v.    Ladd,    8    How. 

Harris  v.  Strodl,  132  N.  Y.  392,  30  (U.  S.)   10,  12  L.  E,i.  967;   New  v. 

N.  E.   962;    Arlington  State  Bank  Potts,    55    Ga.    420;     Kennedy    v. 

V.  Paulsen,  57  Neb.  717,  78  N.  W.  Ten  Broeck,   11  Bush     (Ky.)   241; 

303.  Bradish  v.  Gibbs,  3  JoLns.  Ch.  (N. 

84.  White    v.    Glover,    59    111.  Y.)   523;  Leigh  v.  Smith,  38  N.  C. 
459;  Hughes  v.  Washington.  72  111.  442,  42  Am.  Dec.  182. 

84;  Mut.  Life  Insur.  Co.  v.  Woods,  88.     Doe   d.    Blomfield    v.    Eyre, 

121  N.  Y.  302,  24  N.  E.  602.     See  5   C.   B.   713;    Young   v.    Sheldon; 

McComb    V.    Walbron,    7    Hill    (N.  1.39   Ala.   444,  36   So.   27,  101   Am. 

Y.)  335.  St.  Rep.  44;   Armstrong  v.  Kerns. 

85.  Phelps    V.    Harris,    101    U.  61  Md.  364;  Taylor  v.  Eatman,  92 
S.  370,  25  L.  Ed.  855;   In  re  Frith  N    C.   601;    nieffenbach   v.   Harris. 

V.  Osborne,  3  Ch.  Div.  618.  Com-  18  Weekly  Notes  (Pa.)  357; 
pare  Farwell,  Powers,  556.  Thompson    v.    Perry,    2    Hill    Eq. 

86.  2     Perry,     Trusts,     §     769;        (S.  C.)  204,  29  Am.  Dec.  68. 
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property  does  not  incaiiacitatc  licr  to  execute  a  power 
by  will,*^  Obviously,  a  ])Ower  given  to  a  woman 
''being  sole,"  cannot  be  exercised  while  she  is  a  feme 
covert."" 

The  extent  to  which  a  power  may  be  exercised  l)y 
an  infant  has  been  tlie  su}>,jeet  of  considerable  dis- 
cussion. It  appears  to  be  agreed  that  an  infant  may 
exercise  a  power  sim])ly  collateial,"i  that  is,  a  power 
given  to  one  who  has  no  interest  in  the  jiroperty,'^- 
while  it  has  b^en  decided  that  if  he  has  an  interest  he 
cannot  exercise  a  power  as  regards  real  property, 
even  though  it  be  a  i>ower  in  gross,  that  is,  a  power  the 
exei-cise  of  which  does  not  affect  his  interest,"''  unless 
]3erhaps  an  intention  appears  in  the  creation  of  the 
power  that  the  donee  might  exercise  it  even  during  in- 
fancy."^ A  ]>ower  appendant  cannot  be  exercised  by 
an  infant,  since  such  exercise  would  involve  the  dis- 
position, to  a  greater  or  less  extent,  of  his  own  prop- 
erty."^ 

In  some  states  the  exercise  of  a  po-wer  by  an  in- 
fant is  precluded  by  a  statutory  provision  that  a  power 
cannot  be  exercised  by  a  person  not  capable  of  trans- 
ferring real  property."*^ 

§  322.    Who    may   exercise   the   power. (a)    In 

case  of  individual  donee.      In   so   fai-  as   the   i^ilt   of  a 


89.  Driver  v  Thompson,  4 
Taunt.  294;  WiUock  v.  Noble,  L. 
R.  7  H.  L.  580,  per  Cairns  L.  C; 
Osgood  V.  Bliss,  141  Mass.  474,  55 
Am.  Rep.  488,  6  N.  E.  527. 

90.  Horseman  v.  Abbey,  1  Jac. 
&  W.  381;    Farwell,  Powers,   135. 

91.  Sugden,  Powers,  177,  910; 
Hearle  v.  Greenbank,  3  Atk.  710; 
Hill  V.  Olark,  4  Lea   (Tenn.)   405. 

92.  l^ost,   §   331,  note  47. 

93.  Hearle  v.  Greenbank,  3  Atk. 
710;  In  re  D'Angibau,  15  Ch.  D. 
j,_S;     Thompson   v.   Lyon,   zu  Mo. 


555.  See  Sheldon  v.  .Newton.  3 
Ohio  St.  494,  507. 

94..  See  Re  Cardro.ss'  Settle- 
ment, 7  Ch.  D.  728  quoting  1 
Preston,  Abstracts,  32G.  Compare 
Hill   V.  Clark,  4  Lea   (Tenn.)    405. 

95.  In  re  Armit,  5  Jr.  Hep.  Kq. 
352;  Thompson  v.  Lyon,  20  Mo. 
155,  61  Am.  Dec.  599;  Farwell, 
Powers,  142. 

96.  New  York,  Real  Prop.  Law, 
§  141  Montana  Rev.  Codes  1907, 
§  4552;  Wisconsin  St.  1913,  §  2137. 
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power  implies  personal  trust  and  confidence,  it  cannot 
be  transferred  to  another,  nor  can  tlie  donee  delegate 
its  exercise.^'  The  donee  of  a  power  may,  however, 
delegate  the  performance  of  an  act  of  a  merely  ministe- 
rial character,  not  involving  the  exercise  of  personal 
discretion.''^  and  so  it  has  been  held  that  while  a 
trustee  or  executor  must  approve  a  sale  made  by  an- 
other, as  his  agent  or  otherwise,  in  the  attempt  to  ex- 
ercise a  power  of  sale  given  to  the  executor  or  tiiistee,'*'* 
he  need  not  actually  participate  in  the  making  of  the 
sale.^  Even  as  regards  the  exercise  of  discretion,  the 
execution  of  the  power  may  be  delegated,  it  seems,  if 
the  right  of  delegation  is  expressly  or  impliedly  given,^ 
though  in  such  a  case,  perhaps,  it  might  more  properly 
be  considered  that  the  power  was  in  terms  given  to  the 
person  named  or,  in  the  alternative,  to  such  person  as 
he   might   name.     And   so   when   a   power   is   given   to 


97.  Sugden,  Powers,  179;  4 
Kent,  Coram.  327;  Ingram  v.  In- 
gram, 2  Atk.  88;  Berger  v.  Duff, 
4  Johns.  Ch.  (N  Y.)  368;  Newton 
V.  Bronson,  13  N.  Y.  587,  67  Am. 
Dec.  89;  Haslen  v.  Kean,  4  N.  C. 
700,  7  Am.  Dec.  718.  That  the 
donee's  discretion  cannot  even  be 
delegated  to  a  court,  see  Cramton 
V.  Rutledge,  —  Ala.  — ,  47  So.  214, 
and  (iiilc,  §   317,  note  31. 

Accordingly,  the  donee  of  a 
power,  other  than  a  general  pow- 
er, cannot  exercise  it  by  appoint- 
ing to  another  a  life  estate,  with 
power  in  that  other  to  appoint  in 
remainder.  Wickersham  v.  Sav- 
age, 58  Pa>  St.  365;  H;ood  v. 
Hajen,  82  Va.  588;  Parwe'U,  Pow- 
ers, 500. 

98.  Farwell,  Powers,  503; 
Singleton  v.  Scott,  11  Iowa,  589; 
Albert   v.   Albert,   68   Md.   352,   12 

Atl.   11;      In  re  McNeile,   217   Pa. 


179,   66   Atl.    328;    TerreW    v.    Mc- 
Cown,  91  Tex.  231,  43  S.  W.  2. 

99.  Hill  V.  Peoples  80  Ark.  15. 
95  S.  W.  990;  Graham  v.  King,  50 
Mo.  22;  Lake  Shore  etc.  R.  Co.  v. 
Hutchins,  37  Ohio  St.  282;  Reeves 
V.  Brayton,  36  S.  C.  384,  15  S  R. 
658.  But  see  Colsten  v.  Chaudet, 
4   Bush    (Ky.)    666. 

1.  Palmer  v.  Young,  96  Ga. 
246,  51  Am.  St.  Rep.  136,  22  S.  E. 
921;  Dunton  v.  Sharpe,  70  Miss. 
850,  12  So.  800;  Gates  v.  Dudgeon, 
173  N.  Y.  426,  93  Am.  St.  Rep. 
608,  66  N.  E.  116;  Lake  Shore 
etc.  R.  Co.  v.  Hutchins,  37  Ohio  St. 
282;  Bohlen's  Estate,  75  Pa.. 304; 
Dunn  v.  Renick,  40  W.  Va.  349, 
22  S.  E.  66.  But  see  Graham  v. 
King,  50  Mo.  22,  11  Am.  Rep. 
401. 

2.  Sugden,  Powers,  180;  Mur- 
dock  V.  Leiath,  10  Heisk.  (Tenn.) 
166. 
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one  having  an  interest  in  the  land  "and  his  assigns," 
the  power  may  be  exercised  by  any  person  to  whom  his 
interest  passes,  whether  he  takes  by  act  of  the  donee 
named  or  by  operation  of  law.^ 

The  general  rule  that  the  exercise  of  a  power 
cannot  be  delegated  has  no  application  in  the  case  of 
a  general  power  of  appointment,  unrestricted  as  to  its 
beneficiaries  and  the  mode  of  its  execution,  since  there 
is  in  such  case  no  trust  and  confidence,  and  the  i)ower 
is  equivalent  to  ownership,  and  accordingly  the  donee 
may  delegate  its  execution,  or  may  appoint  to  such 
uses  as  another  shall  appoint.* 

A  power  in  the  nature  of  a  trust, — an  imperative 
power,  as  explained  above, — iwhether  given  to  one  per- 
sonally or  as  trustee  or  executor,  will  be  enforced  by 
equity  if  the  donee  or  one  of  the  donees  refuses  to 
execute  it,  or  dies  without  having  done  so,  or  in  any 
other  case  of  its  nonexecution.^  Accordingly,  the 
following  statements  in  regard  to  the  rights  of  per- 
sons, other  than  the  original  donee  or  donees,  to  exe- 
cute the  power,  do  not  apply  to  such  powers  in  trust. 

Where  a  power,  not  a  power  in  trust,  is  given  to 
one  who  is  not  a  trustee  or  executor,  as  in  the  case  of 
an  ordinary  power  of  appointment,  since  the  exercise 
of  the  power  is  within  the  donee's  discretion,  the 
power  terminates  if  he  fails  to  exercise  it  during  his 
life,  unless  the  instrument  creating  it  otherwise  pro- 
vides, and  equity  will  not  cause  its  execution  by  some 

3.  Sugden,  Powers,  180;  How  Gossen  v.  Ladd,  77  Ala.  223; 
V.  Whitfield,  1  Vent.  338.  Druid   Park    Heights   Co.   v.    Oet- 

4.  Sugden,  Powers,  181,  195.  tinger,  53  Md.  46;  Gibs  v.  Marsh, 
See  Coats'  Ex'r  v.  Louisville  &  N.  2  Mete.  (Mass.)  243;  Greenough 
R.  Co.,  92  Ky.  263,  17  S.  W.  564;  v.  Welles,  10  Cush.  (Mass.)  571; 
Papin  V.  Plednoir,  205  Mo.  521,  Franklin  v.  Osgood,  14  Johns.  (N. 
104  S.  W.  63.  See  Crooke  v.  Y.)  527,  affirming  2  Johns.  Ch. 
County  of  Kings,  97  N.  Y.  421,  per  (N.  Y.)  1;  Bailey,  Petitioner,  15 
Earl,  J.  R.  I.  60,  1  Atl.  131;  Robertson  v. 

5.  Perry,    Trusts,    §§    248,    249,  Gaines,  2  Humph.   (Tenn.)    367. 
505;  Brown  v.  Higgs,  8  Ves.  561; 
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other  hand,  or,  as  it  is  usually  expressed,  equity  will 
not   aid   the   nonexeeution   of  a  ])Ower.^ 

Power    given   trustee.      A   power    given    to    a 

trustee,  such  as  a  power  of  sale,  does  not,  in  the  ah- 
sence  of  a  special  provision  to  that  effect  in  its  crea- 
tion, pass  to  one  to  w^hom  the  trustee  may  convey  the 
legal  title  ;'^  nor  does  it,  in  the  absence  of  a  showing 
of  a  contraiy  intention,  pass,  on  his  death,  to  his  heirs, 
though  the  legal  title  so  passes.^  Even  the  fact  that  a 
power  is  given  to  a  trustee  and  "his  assigns"  does  not 
authorize  him,  by  assigimient,  to  transfer  the  power  to 
another.*^ 

As  to  whether  a  power  given  to  a  trustee  may 
be  exercised,  after  his  death  or  resignation,  by  one 
appointed  in  his  place,  a  distinction  has  been  drawn. 
In  cases  in  which,  from  the  terms  of  the  instrument 
creating  the  power,  it  appears  that  the  power  is  at- 
tached to  the  office,  and  is  not  conferred  upon  the  trus- 
tee named  personally,  it  may  be  exercised  by  a  substi- 
tuted trustee  ;^^    while,  if  there  is  a  discretion  imposed 

6.     1      Chance,      Powers,      68S:  7.     Lewin,    Trusts,     (12th    Ed.) 

Sueden,  Powers,  588;  2  Story,  Eq.  288,  759;   2  Perry,  Trusts,  §  503: 

Jur.     1061;     Piggott    v.     Penrice,  Cooke   v.    Crawford,    13    Sim.    91; 

Finch,    Prec.    Ch.    471;    Toilet    v.  Saunders  v.  Webber,  39  Cal.  287. 

Toilet,   2   P.  Wms.   489;      Mitchell  8.     1  Perry,  Trusts,  §  340;  Lor- 

V.   Denson,  29  Ala.  327;   Lines  v.  ing.     Trustees'     Handbook      (3rd 

Darden,  5  Fla.  51;  Gilman  v.  Bell.  Ed.)  54;  Godefroi,  Trusts  (2d  Ed.) 

99    111.    144;    Long    v.    Hewitt,    44  26. 

Iowa,  363;   Howard  v.  Carpenter.  9.     Lewin,  Trusts,  760;  2  Perry, 

11  Md.  259;   Sites  v.  Eldredge,  45  Trusts,  §  495.     But  see  Giselman 

N.  J.  Eq.  632,  18  Atl.  214,  14  An\.  v.  Starr,  106  Cal.  651,  a  case  of  n 

St.    Rep.    769;    Robeson    v.    Shot-  trust  to  secure  a  debt, 

well,  55  N.  J.  Eq.  318,  36  Atl.  780 ;  10.     2    Perry,    Trusts,     §     503 ; 

Coleman  v.  Beach,   97  N.  Y.  545;  Freeman    v.   Prendergast,    94    Ga. 

Harrison  v.  Battle,  21  N.  C.  213;  369,    21     S.    E.    837;     Haggin    v. 

Erown  V.   Phillips,    16   R.   I.    612,  Straus,    148    Ky.    140,    146    S.    W. 

18  Atl.  249;   Fronty  v.  Godard,   1  391;    Safe    Deposit    &    Trust    Co. 

Eailey  Eq.    (S.  C.)    517;    Stamper  of  Baltimore  v.  Sutro,  75  Md.  361, 

V.  Venable,   117   Tenn.   557,   97   S.  23   Atl.   732;     Bradford    v.    Monks, 

W.  812.  132    Mass.    405;    Lahey    v.    Kort- 
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in  the  original  trustee  personally ,  as  regards  the  exer- 
cise of  the  power,  it  cannot,  apart  from  statute,  ))e 
exercised  by  a  substituted  trustee.'^  In  other  words, 
the  power  may  be  exercised  by  a  sul)stitut<Ml  Irnstee 
in  case  the  creator  of  the  power  so  intended,  and  not 
otherwise.  And  such  intention  is,  it  appears,  in  effect 
shown  by  the  fact  tliat  the  itowei-  is  iiiijierative.^- 

.  A  statute  in  terms  vesting  in  the  substituted  ti  ustee 
the  same  powers  as  belonged  to  the  ])erson  oriirinally 
named  has,  apparently,  been  regarded  as  vesting  liiin. 
with  all  sucli  powers,  thougli  discretionary  in  their 
nature,  in  the  absence  of  a  clear  intention  to  tlie  con- 
trary on  the  part  of  the  creator  of  the  trust.*^ 

In  the  case  of  a  power  of  sale  given  to  one,  not  as 
executor,  but  as  trustee,  or  without  reference  to  any 
office,  the  fact  that  he  was  executor,  and  resigns  that 
office,  or  that,  though  named  as  executor,  he  fails  to 
act  as  such,  does  not,  it  seems,  affect  his  power  of 
sale,^* 

Administrator  cum  testamento  annexo.    In  case 

a  sole  executor,  given  a  power  of  sale,  refuses  to  act, 
resigns,   or  dies,   the   question   arises   whether   the   ad- 

light,  132  N.  Y.  450,  30  N.  E.  989:  12.     Gossen    v.    Ladd,    77    Ala. 

BouteUe     v.     City     Bank,     17     K.  223;     Gibbs    v.     Marsh,    2     Mete. 

I.  781,  24  Atl.  838.  (Mass.)    243;    Osborne  v.  Gordon. 

11.     1  Perry,  Trusts,  §§  287,  503;  86  Wis.  92,  56  N.  W.  334;   oiitr,  § 

Cole  V.  Wade,  16  Ves.  27;   Doe  d.  317,  note  35. 

Gosson  V.  Ladd,  77  Ala.  223;  Se-  13.  See  Chase  v.  Davis,  65  Me. 
curity  Co.  v.  Snow,  70  Conn.  288:  102;  Nugent  v.  Cloon,  117  Mass. 
66  Am.  St.  Rep.  107,  39  Atl.  153;  >:L3;  Sells  v.  Delgado,  186  Mass. 
Edwards  v.  Maupin,  18  D.  C.  39;  25,  70  N.  E.  1036;  Wilson  v.  Pen- 
Simmons  V.  McKinlock,  98  Ga.  nock,  27  Pa.  St.  238. 
738.  26  S.  E.  88;  Gambell  v.  14.  Scholl  v.  Olmstead,  84  Ga. 
Trippe,  75  Md.  252,  15  L.  R.  A.  693,  11  S.  E.  541 ;(  Veazie  v.  Mc- 
235,  32  Am.  St.  Rep.  420,  23  Atl.  Gugin,  40  Ohio  St.  365;  Moody  v. 
461;  Young  v.  Young,  97  N.  C.  Fiilmer,  3  Grant  (Pa.)  17;  Mor- 
132,  2  S.  E.  78;  Bailey  v.  F.urges,  decai  v.  Schirmer,  38  S.  C.  294; 
10  R.  I.  422;  Balote  v.  White,  2  But  see  Bigelow  v.  Cady,  171  111. 
Head  (Tenn.)  703.  229,  63  Am.  St.  Rep.  230.  48  N.  E. 
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ministrator  cum  testamento  annexo  can  exercise  the 
power.  Apart  from  statute,  such  administrator  cannot 
exercise  the  power,  unless  it  appears  that  the  testator 
so   intended.^^ 

In  most  jurisdictions,  statutes  have  been  passed 
which  provide,  in  more  or  less  explicit  terms,  that  the 
administrator  c.  t.  a.  shall  have  the  same  powers  as 
were  given  to  the  executor  by  the  will,  and  to  what 
extent  such  a  statute  enables  the  administrator  to 
exercise  a  power  of  sale  given  in  terms  to  the  person 
named  as  executor  has  been  the  subject  of  a  consider- 
able number  of  decisions.  By  some  of  the  decisions 
such  a  statute  is  apparently  regarded  as  vesting  in  the 
administrator  any  po'wer  of  sale  which  was  by  the  will 
given  to  the  person  named  therein  as  executor,^''  but 
other  cases  assert  a  distinction  in  this  regard,  which, 
in  theory  at  least,  is  calculated  to  prevent  the  defeat 
of  the  testator's  intention.  The  distinction  referred  to 
is  that  between,  on  the  one  hand,  a  power  given  to  the 
person  named  as  executor,  to  be  exercised  by  him 
virtute    officii,   that   is,   as    executor,    and    consequently 

974.       Aliter    when    a     power     is  Ohio,  124;  Evans  v.  Chew,  71  Pa. 

given  to  one  as  executor,  Boland  St.  47;  Jones  v.  Fulghum,  3  Tenn. 

V.    Tiernay,    118    Iowa,    59,    91    N.  Ch.    193;    Frisby    v.    Withers,    61 

W.    836;    Littleton    v.    Addington,  Tex.  134. 

59  Mo.  275.  16.     Shields   v.  Smith,    8   Bush. 

15.     2  Perry,  Trusts,   §   500;    In  (Ky.)  600;  Bay  v.  Posner,  78  Md. 

re  Clay,  IG  Ch.  Div.  3;   Lockwood  42,  26  Atl.  1084;  Sandifer  v.  Gran- 

v.  Stadley,  1  Del.  Ch.  298,  12  Am.  tham,     62    Miss.     412;     Evans     v. 

Dec.   97;    Thomas   v.    Owens,    131  Blackiston,  66  Mo.  437;   Saunders 

Ga.    248,    42    S.    E.    218;    Hall    v.  v.  Saunders,  108  N.  C.  327,  12  S. 

Irwin,  7  111.  176;  Hodgin  v.  Toler,  E.   909;    Sears  v.   Scranton  Trust 

70  Iowa,  21,  59  Am.  Rep.  435,  30  Co.,  228  Pa.  126,  77  Atl.  423;     In 

N.    W.    1;    Tainter    v.    Clark,    13  re  Adams,  32  R.  I.  41,  78  Atl.  524; 

Mete.     (Mass.)     220;     Bennett    v.  Robinson   v.    Ostendorf,    38    S.    C. 

Chapin,  77  Mich.  526,  7  L.  R.  A.  66,   16   S.  E.  371;    Mosby's  Adm'r 

377,    43    N.    W.    893;    Compton    v.  v.  Mosby's  Adm'r,  9  Gratt.    (Va.) 

McMahan,  19  Mo.  App.  494;  Conk-  584.  See  Eastner  v.  Fife,  32  Ohio 

lin  V.  Egerton's  Adm'r,  21  Wend.  St.  358;    Coann  v.  Culver,  188  N 

(N.  Y.)    429;    Wills  v.   Cowper,  2  Y.  9,  80  N.  E.  362. 
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intended  by  the  testator  to  be  exercised,  not  only  by 
the  person  named,  but  also  by  any  i)erson,  such  as  an 
administrator  c.  t.  a.,  who  is  by  law  snl;.stitute<l  in  his 
place  for  the  purpose  of  performiiii*'  his  (hitics,  and  on 
the  other  hand,  a  power  vested  in  the  person  named 
as  executor,  not  virtnte  officii,  but  involving  a  purely 
personal  discretion,  exercisable  by  him  alone. ''^  The 
question  whether  a  power  was,  in  the  particular  case, 
given  to  the  executor  virtute  officii  is  primarily,  it 
seems,  a  question  of  construction,  but  certain  criteria 
in  this  regard  have  been  indicated  by  the  courts.  That 
the  power  of  sale  is  imperative  shows,  or  tends  to 
show,  that  it  is  given  to  the  executor  as  such,'^  and  this 
is  also  said  to  be  shown  by  the  fact  that  the  proceeds 
of  sale  are  to  be  applied  to  the  payment  of  debts  or  of 
legacies. ^^  And  that  the  power  involves  the  exorcise 
of  discretion  as  to  the  terms  and  manner  of  sale  does 
not,  it  has  been  said,  show  an  intention  to  invest  a 
personal  discretion  in  the  executor  alone.^*'  On  the 
other  hand,  if  the  discretion  is  evidently  vested  in  one 
as   trustee,    though   he    is   also    appointed    executor,    it 

17.  Smith  V.  Mclntyre,  —  C.  Mass.  524,  73  N.  E.  546;  Cohea  v. 
C.  A.  — ,  95  Fed.  585;  Hinson  v.  Johnson,  69  Miss.  46,  13  So.  40; 
Williamson,  74  Ala.  280;  Grouse  V.  Francisco  v.  Wingfield,  161  Mo. 
Peterson,  130  Cal.  169,  80  Am.  St.  542;  61  S.  W.  842;  Coann  v.  Cul- 
Rep.  89,  62  Pac.  475;  Chandler  ver,  188  N.  Y.  9,  80  N.  E.  362; 
V.  Delaplaine,  4  Del.  Ch.  503;  Giberson  v.  Giberson,  43  N.  .1.  Eq. 
Harding's  Adm'r  v.  Weisiger,  33  116,  10  Atl.  403.  See  Pratt  v. 
Ky.  Law  Rep.  170,  109  S.  W.  890;  Stewart,  49  Conn.  339;  In  re 
Putnam  v.  Story,  132  Mass.  205;  Adams,  32  R.  I.  41,  78  Atl.  524. 
Schroeder  v.  Wilcox,  39  Neb.  136;  19.     Davis  v.  Hill,  112  Ind.  423, 

57  N.  W.  1031;     In  re  Manning's  14  N.  E.  468;   Poland  v.  Tiernay, 

Estate,  85  Neb.  60,  122  N.  W.  711;  118     Iowa,     59,     91     N.     W.     836; 

Mott  V.  -Ackerman,  92  N.  Y.  552;  Schroeder  v.  Wilcox,  39  Neb.  136, 

Jackman  v.  Delafield,  85  Pa.  381;  57  N.  W.  1031;   Green  v.  Russell, 

Bailey  v.  Brown,  9  R.  I.  79;  Hard-  103  Mich.  638,  61  N.  W.  885:    Pottn 

in  V.  Hassell,  118  Tenn.   143,  100  v.  Breneman    182  Pa.  295.    37  Atl. 

S.  W.  720.  1002. 

18.  Venable  v.  Mercantile  20.  Varick  v.  Smith,  67  N.  J. 
Trust  &  Deposit  Co.,  74  Md.  187,  EQ-  1.  58  Atl.  168;  Gehr  v.  Mc- 
21  Atl.  704;    May  v.  Brewster,  187  Dowell,  206  Pa.  100. 

R.  P.— 68. 
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does  not  seem  that  the  administrator  could  ordinarily 
exercise  the  power.- ^  In  one  state  a  power  io  sell 
land  is  not  regarded  as  properly  a  power  that  can  be 
given  to  the  executor  as  such,  and  consequently  it  is 
not  exercisable  by   the  administrator.-- 

Occasionally,  when  tlic  will  anthorizcd,  expressly 
or  by  implication,  a  sale  of  realty,  but  failed  to  name 
any  executor  or  other  person  to  make  the  sale,  an  ad- 
ministrator with  the  will  annexed  has  been  regarded  as 
authorized  to  'make  it,^^  but  a  contrary  view  has  also 
been  asserted.-^ 

As  a  power  of  sale  is  ini])lied  in  the  executor  by 
reason  of  tlie  directions  for  distribution  by  liim  of  the 
proceeds  of  sale,^^"  so  a  power  of  sale  has  occasionally 
been  implied  in  favor  of  the  administrator  with  the 
will  annexed  who  may  be  appointed.^*''  Some  courts 
have,  however,  refused  to  imply  such  a  power  in  favor 
of  an  administrator.^^*^ 

(b)   In  case  of  joint  donees.    As  a  general  rule, 

where  a  jjower  is  given  to  two  or  more  donees,  they 
must  all  execute  the  power,  unless  the  instrument  creal- 

21.  Giberson  v.Giberson,  43  N.  sell  when  no  executor  was  named 
J.  Eq.  116,  10  Atl.  403;  Drum-  in  the  will.  Stoughton  v.  Lis- 
mond  V.  Jones,  44  N.  J.  Eq.  53,  13  comb,  39  R.  I.  489,  98  Atl.  183; 
Atl.  611.  McElroy    v.    McElroy,    110    Tenn. 

22.  Hall  V.  Irwin,  7  111.  176;  1X7,  73  S.  W.  105.  Contra,  Hester 
Nicoll  V.  Scott,  99  111.  529;   Bige-  v.  Hester,  37  N.  C.  329. 

low  V.  Cady,  171  111.  229,  63  Am.  24a.     Ante,  §  319,  note  55. 

St.  Rep.  230,  48  N.  E.  974;    Per-  24b.     Davis  v.  Hoover,  112  Ind. 

rine  v.  Reed,  155  111.  App.  213.  423,    14    N.    E.    468:        Putnam    v. 

'cZ.     Davis   V.   Hoover,   112    Ind.  Story,    132    Mass.   205;    Schroeder 

423,  14  N.  E.  468;   Hester  v.  Hes-  v.   Wilcox,  39  Neb.  136,  57  N.  W. 

ter,  37  N.  C.  339.  1031. 

24.     Hall  V.  Irwin,  7  111.   176.  24c.     In  re  Clay  and  tetley,  16 

And  a  statute  specifically  giving  Ch.  D.  3;   Bauermeister  v.  Silver, 

the    administrator    with    the    will  I'S   Md.   418,  56  Atl.  82.'>:    Stough- 

annexed   the   same   power   to   sell  ton   v.   Liscomb,   39   R.    I.   489,   98 

MS  is  given  by  the  will  to  the  exe-  All.  183;  McElroy  v.  McElroy,  110 

cutor   has   been   regarded   as   not  Tenn.  137,  73  S.  W.  105. 

giving  the  administrator  power  to 
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ing  the  power,  or  the  statute,  otherwise  dechHos.-'"'  Ac- 
cordingly, where  a  power  is  given  to  two  or-  more 
executors,  all  who  are  living  and  acting  must  unite  in 
the  execution.-*'  But  an  executor  who  refuses  to  quMlify 
need  not  join.-''^  Nor  need  one  who  is  removed  from 
office,  or  renounces  after  qualifying.-^  But  if  the  will 
shows  that  the  testiitor  intended  to  give  a  personal 
discretion  to  the  particular  individuals  named  hy  him 
as  executors,  to  be  exercised  by  them  jointly,  all  must 
ordinarily  join  in  the  execution  of  the  power,  though 
one  refuses  or  renounces  the  office.^^ 


25.  Chance,  Powers,  §  603;  1 
Perry,  Trusts,  §  294,  2-491;  2 
Story,  Eq.  Jur.  §  1062;  Union 
Trust  Co.  V.  Sheldon,  84  Conn.  494, 
80  Atl.  758. 

26.  Chance,  Powers,  §  606; 
Peter  v.  Beverly,  10  Pet.  (U. 
S.)  532,  9  L.  Ed.  522;  Wil- 
son V.  Mason,  158  111.  304,  49 
Am.  St.  Rep.  162,  42  N.  E.  134; 
Gould  V.  Mather,  104  Mass.  283; 
Noel  V.  Harvey,  29  Miss.  72;  Os- 
good V.  Franklin,  2  Johns.  Ch. 
(N.  Y.)  1,  14  Johns,  562;  Wilder 
V.  Ranney,  95  N.  Y.  7;  Deneale 
V.  Morgan's  Ex'rs,  5  Call  (Va.) 
407;  Crowley  v.  Hicks,  72  Wis. 
539,  40  N.  W.  151.  See  Shelton 
V.  Homer,  5  Mete.  (Ky.)  462. 

27.  Stewart  v.  Mathews,  19 
Fla.  752;  Wolfe  v.  Hines,  93  Ga. 
229,  20  S.  E.  322;  Ely  v.  Dix,  118 
111.  477,  9  N.  E.  62;  Putnam  Free 
School  Trustees  v.  Fisher,  30  Me. 
523;  Warden  v.  Richards,  11  Gray. 
(Mass.)  277;  Phillips  v.  Stewart, 
59  Mo.  491;  Corlies  v.  Little,  14 
N.  J.  Law  373;  Denton  v.  Clark, 
36  N.  J.  Eq.  534;  Meakings  v. 
Cromwell,  5  N.  Y.  136;  Heron  v. 
Hoffner,     3     Rawle      (Pa.)      393; 


Chanet  v.  Villeponteux,  3  McCord 
(S.  C.)  29;  Robertson  v.  Gaines, 
2  Humph.  (Tenn.)  367;  Wright 
V.  Dunn,  73  Tex.  293,  11  S.  W. 
oSO.  In  Pennsylvania  a  formal 
1  enunciation  is  necessary.  Neel 
v.  Beach,  92  Pa.  St.  221. 

St.  21  Hen.  VIII.  c.  4  (A.  D. 
1529),  providing  that,  if  any  of 
the  executors  refused  to  serve, 
all  sales  directed  by  the  will 
fehould  be  validly  made  by  those 
f.ccepting  the  charge.  Sugden, 
Powers,  125.  There  is  a  simijar 
statute  in  some  states,  while  in 
others  the  policy  of  the  statute  is 
adopted    without   any    enactment. 

28.  Weimar  v.  Fath,  43  N.  J. 
Law,  1;  Clinefelter  v.  Ayres,  16 
in.    329;     Gould    v.    Mather,    104 

Mass.  283;  In  re  Bull,  45  Barb. 
(N.  Y.)  334.  So,  by  force  of  stat- 
ute. Weimar  v.  Fath,  43  N.  J. 
Law,  1;  Clark  v.  Denton,  36  N. 
J.  Eq.  419;  Wells  v.  Lewis,  4 
Mete.    (Ky.)    269. 

Nor  need  one  j«in  who  is  orig- 
inally disqualified  to  act.  Lip- 
pincott  V.  Wikolf,  54  N.  J.  Eq.  107, 
33  Atl.  305. 

29.  Tarver   v.    Haines,    55   Ala. 
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On  the  same  principle,  joint  trustees,  if  living, 
must  all  unite  in  the  exercise  of  the  power,^*^  unless  one 
disclaims  the  trust,  in  which  case  the  remaining  trustee 
or  trustees  may   act.^^ 

Death  of  joint  donee.    In  the  case  of  a  power 


coupled  with  an  interest,  that  is,  when  a  power  is  given 
to  trustees  or  executors,  who  are  also  given  the  legal 
title,  since,  upon  the  death  of  one,  the  estate  or  interest 
survives  and  is  vested  in  the  survivor  or  survivors,  the 
power  also  survives,  unless  a  contrary  intention  ap- 
pears,^^  while,  if  the  power  is  a  mere  naked  power, 
either  in  executors  or  others,  it  will  terminate  upon 
the  death  of  one  of  the  donees,  unless  a  contrary  in- 
tention is  shown  by  the  langniage  of  the  instrument 
creating  the  power.^^ 


r.03;  Franklin  v.  Osgood,  2  Johns. 
Ch.  (N.  Y.)  21;  Clay  v.  Hart,  7 
Dana  (Ky.)  8;  Bartlett  v.  Suther- 
land, 24  Miss.  395;  Perrin  v.  Lep- 
per,  72  Mich.  454,  40  N.  W.  859. 
Contra,  Wardwell  v.  McDowell,  31 
111.  364;  McDowell  v.  Gray,  29 
Pa.  211;  Johnson  v.  Bowden,  37 
Tex.  621. 

30.  2  Perry,  Trusts,  §§  493, 
499;  2  Story,  Eq.  Jur.  §  1280; 
Lancashire  v.  Lancashire,  2  Phil. 
Ch.  664;  Boston  Franklinite  Co. 
V.  Condit,  19  N.  J.  Eq.  394;  Wil- 
bur V.  Almy,  12  How.  (U.  S.) 
180;  Pennylvania  Co.  for  Ins.  on 
Lives  &  Granting  Annuities  v. 
Bauerle,  143  111.  459,  33  N.  E.  166; 
Chapin  v.  First  Universalist  Soc, 
8  Gray  (Mass.)  580;  Morville  v. 
Fowle,  144  Mass.  109. 

31.  Lewin,  Trusts,  758;  2 
Perry,  Trusts,  §  502;  Cooke  v. 
Crawford,  13  Sim.  96;  Atzinger 
v.  Berger,  151  Ky.  800,  152  S.  W. 
J71. 


32.  2  Perry,  Trusts,  §  505; 
Wallace  v.  Foxwell,  250  111.  616, 
95  N.  E.  985;  Gutman  v.  Buckler, 
69  Md.  7,  13  Atl.  635;  Breden- 
burg  V.  Bardin,  36  S.  Car.  197,  15 
S.  E.  372;  Dillard  v.  Dillard,  97 
Va.  434,  34  S.  E.  60.  See  Hadley 
V.  Hadley,  147  Ind.  423,  46  N.  E. 
823;  O'Brien  v.  Battle,  98  Ga, 
766.   25   S.  E.  780. 

33.  Co.  Litt.  112b,  113a,  181b; 
Lewin,  Trusts,  763;  2  Perry, 
Trusts,   §§  499,  505;   Lane  v.  De- 

benham,  11  Hare,  188;  Peter  v. 
Beverly,  10  Pet.  (U.  S.)  532,  564, 
9  L.  Ed.  522;  Robinson  v.  Alli- 
son, 74  Ala.  254;  Colder  v.  Bress- 
ler,  105  111.  419;  Muldrow's  Heirs 
v.  Fox's  Heirs,  2  Dana  (Ky.)  79; 
Putnam  Free  School  Trustees  v. 
Fisher,  30  Me.  523;  Gutman  v. 
Buckler,  69  Md.  7,  13  Atl.  635; 
Parker  v.  Sears,  117  Mass.  513; 
Compton  V.  McMahan,  19  Mo.  App. 
494;  Dolan  v.  Brown,  81  N.  J.  Eq. 
262,  86  Atl.  935;  Conklin  v.  Eger- 
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To  determine  whether,  in  the  case  of  a  naked  power, 
tliere  is  such  an  intention  that  it  shall  survive,  is 
frequently  difficult.  There  is  no  such  intention,  it  is 
presumed,  when  a  power  is  confeired,  by  their  proper 
names,  on  two  or  more  persons  who  are  not  executors 
or  trustees."'^  But  if  the  power  is  given  to  persons  in 
the  character  of  executors  rather  than  as  individuals, 
it  appearing  that  it  is  as  holders  of  the  office  that 
the  execution  of  the  power  is  intmsted  to  them,  it 
may  be  exercised  by  the  survivor,^'^  and  the  power 
wili,  it  seems,  be  regarded  as  so  given  when  it  is  in 
aid  of  the  administration  and  settlement  of  the  estate, 
as  a  power  to  sell  for  the  payment  of  debts  and  lega- 
cies, or  for  the  sake  of  creating  a  common  fund  com- 
posed of  the  personalty  and  the  proceeds  of  the  realty .^° 

A  statute  sometimes  provides  that  a  surviving 
executor  or  trustee  may  exercise  the  powers  originally 
given  to  the  executors  or  trustees  jointly  ;^^    but  even 

ton's    Adm'r,    21    Wend.    (N.    Y.)  N.  J.  Law  1;   Zebach's  Lessee  v. 

430;      Robertson     v.      Gaines,     2  Smith,   3   Bian.    (Pa.)    69;      In   re 

Humph.    (Tenn.)    367.       Compare  Murphy's  Estate,  184  Pa.  St.  310, 

Steele  v.  Cassell,  173  Ky.  817,  191  63  Am.   St.  Rep.   802,  39  Atl.  70; 

g    ^    g4o  Dick  V.   Harby,    48   S.   C.   516,    28 

34  Co.  Litt.  113a,  Hargrave'55  S.  E.  900;  Fitzgerald  v.  Standish 
note;  Sugden,  Powers,  128;  i02  Tenn.  383,  52  S.  W.  294.  See 
Monteflore  v.  Browne,  7  H.  L.  Cas.  Brown  v.  Doherty,  185  N.  Y.  383, 
261,  267;  Peter  v.  Beverly,  10  Pet.  78  N.  E.  147,  113  Am.  St.  Rep. 
(U.   S.)    532,   564;    Marks  v.   Tar-  915. 

ver    59  Ala.  335;   Glover  v.  StiH-  36.     2  Perry,  Trusts,  §  499,  and 

pon',  56  Conn.  316.  note;    2  Woernor,  Administration, 

35  Co.  Litt.  113a,  Hargrave's  §  339.  See  Zebach's  Lessee  v. 
note;  Sugden,  Powers,  128;  Smith,  3  Bin.  (Pa.)  69;  Chandler 
Houe'u  V.  Barnes,  Cro.  Car.  382;  v.  Rider,  102  Mass.  268;  Jackson 
Peter  v.  Beverly,  10  Pet.  (U.  S.)  v.  Ferris,  15  Johns,  (N.  Y.)  346. 
532,  564,  9  L.  Ed.  522;  Mastin  37.  See  Ely  v.  Dix,  118  111.  477, 
V  Barnard,  33  Ga.  520;  Putnam  9  N.  E.  62;  Simpson  v.  Simpson, 
Free  School  Trustees  v.  Fisher,  93  N.  C.  373;  Cobb  v.  Biddle,  14 
30  Me  523;  Bradford  v.  Monks,  Pa.  444;  Illinois  Steel  Co.  v.  Kon- 
132  Mass.  405;  Gaines  v.  Fender,  kel,  146  Wis.  556.  131  N.  W.  842 
S2  Mo.   497;    Weimar  v.  Fath,  43 
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then  the  power  will  not,  it  seems,  be  exercisable  after 
the  death  of  one,  if  it  was  intended  to  rest  in  the 
joint  personal  discretion  of  the  persons  named  as 
executors  or  trnstees,^^  or  if  it  was  given  to  them  in 
their  individual  rather  than  in  their  official  character.^' 
If  a  power  is  given  to  several  persons  as  a  class, 
as  "my  sons"  or  "my  trustees,"  without  naming  them, 
it  can,  it  is  said,  be  exercised  by  tlie  survivors  so  long 
as  more  than  one  remains.**^ 

§  323.  Mode  of  execution.  Tlie  tonris  of  the  power 
in  regard  to  the  character  of  the  instrument  by  which 
it  is  to  be  exercised,  or  in  regard  to  the  execution,  at- 
testation, or  delivery  of  such  instrument,  must  be 
strictly  complied  with ;  and  accordinsly,  if  the  instru- 
ment creating  the  power  dechwes  that  it  shall  be  exe- 
cuted by  deed,  it  cannot  be  executed  l)y  will,  and  vice 
versa ;*^  and  if  it  declare  that  it  shall  be  executed  by 
an  instrument  having  a  certain  number  of  witnesses,  it 
cannot   be   executed   by   an   instrument,   though    signed 

38.  Robinson  v.  Allison,  74  Ves.  454,  4  Taunt.  213;  Porter 
Ala.  254;  Hunter  v.  Anderson,  152  v.  Thomas.  23  Ga.  467;  Wilson 
Pa.  St.  386,  25  Atl.  558.  Compare  v.  Maryland  Life  Ins.  Co.,  60  Md. 
Ely  V.  Dix,  118  111.  477,  9  N.  E.  150;  Wooster  v.  Cooper,  59  N.  J. 
62.  Eq.  204,   45  Atl.   381;    Wooster  v. 

39.  Lippincott  v.  Wikoff,  54  N.  Fitzgerald,  61  N.  J.  Law  368.  39 
J.  Eq.  107;  O'Rourke  v.  Slier-  Atl.  079,  61  N.  J.  Law  687,  41  Atl. 
win,  156  Pa.  St.  285.  Compare  251 ;  Reid  v.  Bonshall,  107  N.  C. 
Weimar  v.  Fath,  43  N.  J.  Law,  345,  12  S.  E.  324;  Porter  v.  Turn- 
1.  er,  3  Serg.  &  R.   (Pa.)  108;  Hack- 

40.  Co.  Lltt.  113b;  Sugden.  er's  Appeal,  121  Pa.  St.  192,  1  L. 
128;  4  Kent,  Comm.  326;  Story,  R.  A.  861,  15  Atl.  500;  Moore  v. 
Eq.  Jur.  1062,  note.  See  Sheldon  Dimond,  5  R.  I.  121;  Gaskins  v. 
V.  Homer,  5  Mete.  (Mass.)  462;  Finks,  90  Va.  384,  19  S.  E.  166. 
Carroll  v.  Stewart,  4  Rich.  Law  Consequently,  in  the  case  of 
(S.  C.)  200;  Muldrow  v.  Fox's  a  power  to  be  exercised  only  by 
Heirs,  2  Dana  (Ky.)  79.  Com-  will,  a  testamentary  power,  a 
I^are  1  Chance,  Powers,  655.  covenant  by  the  donee  to  execute 

41.  Sugden,  Powers,  207,  210,  it  in  a  particular  way  does  not 
et  seq.;     Wright  v.  Wakeford,   17  preclude  him  from  executing  it  in 
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and  sealed,  having  a  less  nuinl)i'r  of  witnesses. *2  If, 
however,  the  instrument  creating  the  power  contains  no 
restrictions,  express  or  implied,  upon  the  mode  of 
execution,  it  may  be  executed  by  any  insti'ument  suffi- 
ciently sliowing  an  intention  to  execute   it.'-' 

In  some  states  it  is  provided  by  statute  tliat  the 
execution  nmst  be  by  an.  instrument,  whether  a  will  or 
a  convej^ance  inter  vivos,  'which  would  ))e  sufficient  to 
pass  the  estate  if  the  ap])ointor  were  the  owuer;*"*  and 
in  approximately  the  same  states  it  is  provided  that 
unnecessary  formalities  enjoined  by  the  creator  of 
the  power  need  not  be  comi)lied  with.'*-"' 

By  the  weight  of  authority  in  this  country  a  power 
is,  at  least  prima  facie,  not  to  be  regai-ded  as  executed 
by  a  Avill  made  before  the  creation  of  the  power.*^  In 
such  a  case  the  terms  of  the  instrument  creating  the 
power  ordinarily  look  toward  a  subse(|uent,  not  a  prior, 
designation  of  the  persons  to  take,  and  moreover,  the 


a  different  way,  the  intention  in 
creating  the  power  being  that 
the  donee  should  retain  the  right 
to  exercise  his  discretion  until 
his  death.  Palmer  v.  Locke, 
15  Ch.  D.  294;  In  re  Parkin 
(1892)  3  ch.  510;  In  re  Collard 
&  Duckworth,  16  Ont.  735.  Wilks 
V.  Burns,  60  Mo.  64;  Vinton  v. 
Pratt,  228  Mass.  468,  117  N.  E. 
919;  Farmer's  Loan  &  Trust  Co. 
V.  Mortimer,  219  N.  Y.  290,  114  N. 
E.  389  (discussed,  17  Columbia 
Law  Kev.  235).  See  Eeid  v.  Bon- 
shall,  107  N.  C.  345,  12  S.  E.  324 

42.  Ladd  v.  Ladd,  8  How.  (U. 
S.)  10;  Brejt  v.  Yeaton,  101  111. 
242;  Montgomery  v.  Agricultural 
Bank,  10  Smedes  &  M.  (Miss.) 
r.G6. 

43.  Sugden.  Puwcrri,  203; 
Christy  v.  Pulliam,  17  111.  59; 
Cueman    v.    Broadnax,    37    N.    J. 


Law,  508.    And  see  Schley  v.  Mc- 
Ceney,  36  Md.  266. 

44.  1  Stimson's  Am.  St.  Law.  <i 
1659;  4  Sharswood  &  B.  Lead. 
Cas.  Real  Prop.  46;  Chaplin, 
Express  Trusts,  §  622.  See  Rut- 
ledge  V.  Crampton,  150  Ala.  275. 
43  So.  822;  Jackson  v.  Edwards, 
22  Wend.  (N.  Y.)  498. 

45.  1  Stimson's  Am.  St.  Law, 
§  1659;  4  Sharswood  &  B.  Lead. 
Cas.  Real  Prop.  46,  59;  Chaplin, 
Express  Trusts,  §   626. 

46.  Howard  v.  Carusi,  Mac- 
Arth.  &  M.  (11  D.  C.)  260;  Webb 
V.  .Tones.  36  N.  .1.  Eq.  163  (sem- 
hle) ;  In  re  Mayo's  Will,  76  N.  Y. 
Misc.  416,  136  N.  Y.  Supp.  1066; 
Dunn's  Appeal,  85  Pa.  94;  Vaux's 
Estate.  11  Phila,  57  (Pa.);  Mat- 
teson  V.  Coddard,  17  R.  I.  299,  21 
Atl.  914;  Burkett  v.  Whittemore, 
3G   S.  C.  428,  15  S.  E.  616. 
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will  previously  executed  cannot  well  be  regarded  as 
embodying  an  intention  to  exercise  a  power  non  existent 
at  the  time  of  the  execution  of  the  will.  In  England, 
apart  from  statute,  the  rule  appears  to  be  the  same  as 
that  ordinarily  recognized  in  this  countiy,^^  but  there, 
in  the  case  of  general  powers,  the  statutory  provisions 
that,  unless  a  contrary  intention  appears,  a  will  shall 
be  construed,  as  to  the  real  and  personal  estate  com- 
prised in  it,  to  speak  and  take  effect  as  if  executed 
inunediately  before  the  testator's  death,  and  that  a 
general  devise  or  bequest  shall  be  held  to  include  any 
property  which  the  testator  has  power  to  appoint  as 
he  thinks  proper,  have  been  regarded  as  making  a  will 
effective  as  the  execution  of  such  a  power,  although  the 
will  was  executed  before  the  death  of  the  person  by 
whose  will  the  power  was  created.*^  These  statutory  provi- 
sions have,  however,  been  regarded  as  insufficient  to 
make  a  prior  will  effective  as  an  execution  of  a  special, 
as  distinguished  from  a  general  power,  in  the  absence 
at  least  of  a  clear  showing  in  the  will  of  an  intention 
to  execute  a  power  subsequently  created.^^  In  Massa- 
chusetts, without  the  aid  of  any  statute,  the  courts 
have  adopted  the  rule  that  a  general  power  is  to  be 
regarded  as  executed  by  general  language  in  a  will  pre- 
viously executed,  to  the  same  extent,  it  seems,  as  if  the 
will  were  executed  after  the  creation  of  the  power,^*' 
and  a  tendency  in  favor  of  the  adoption  of  the  same 
rule  in  the  case  of  special  powers  has  there  been  in- 
dicated.^i      But    even    in    England    and    Massachusetts, 

47.  Walker    v.    Armstrong,    21       kins   v.   Columbia   Trust   Co.,    142 
Beau.    284;      l7i   re  Hayes    (1901)       Ky.  206,  134  S.  W.  498. 

2    Ch.    529.      And    cases    cited    in  49.     In  re  Hayes    (1901),  2   Ch. 

Matteson  v.  Goddard,    17  R.  I.  299,  529. 

21  Atl.  914.  50.     Osgood  v.  Bliss,  141  Mass. 

48.  Boyes    v.    Cook,    L.    R.    14  474,    55    Am.    Rep.    488,    6    N.    E. 
Ch.     Div.     53;     Airey    v.     Bower,  527. 

12   App.    Cas.   263.      In   Kentucky  51.     Stone  v.  Forbes,  189  Mass. 

like  statutory  provisions  have  163,  75  N.  E.  141.  And  such  is 
been   given   a   like   effect.     Haw-      probably   the   rule   in   New   York 
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a  power  cannot  be  executed  by  the  will  of  one  who  dies 
before  the  death  of  the  person  by  whose  will  it  is 
sought  to  create  the  power,  since  this  would  involve  the 
exercise  of  the  power  by  a  person  not  in  existence 
after  the  creation  of  the  power,^^ 

Wliether,  when  a  power  is  given  to  dispose  of 
property  at  or  after  the  donee's  death,  this  is  to  be 
regarded  as  requiring  the  exercise  of  the  power  to  be 
by  will,^^  or  wliether  the  reference  to  death  is  merely 
to  indicate  that  the  exercise  of  the  power  is  subject 
to  a  life  estate  previously  given  to  the  donee  of  the 
power,^^  is  properly  a  question  of  construction. 

Ordinarily,  when  a  life  tenant  is  given  power  to 
dispose  of  the  property  for  her  own  benefit,  and  there 
is  a  gift  over  of  what  remains  at  her  death,  or  equiva- 
lent language  is  used,  the  power  will  be  regarded  as 

one  to  be  exercised  during  the  donee's  life,  and  not  by 
wiU.^5 

§  324.  Showing  as  to  intent  to  execute.  It  is  well 
settled  that  the  instrument  executing  the  power  need 
not  specifically  refer  to  the  power,  provided  it  shows 

In    re    Fowles'    Will,    222    N.    Y.  P.   Wms.  149;     Re  Jackson's  Will 

222,  118  N.  E.  611.  13   Ch.   D.   189;    Fairman  v.  Beal, 

52.  Jones  v.  Southall,  32  14  111.  244;  Benesch  v,  Clark,  49 
Beav.      31;      Sharpe      v.      McCall  Md.   497. 

(1903)    I   Ir.  179;  Curley  v.  Lynch,  55.     Gruenewald     v,     Neu,     215 

206    Mass.    289,    92    N.    E.    429;  111.    132,   74    N.   E.    101;    Small   v. 

French    v.    Heywood,    214    Mass.  Thompson,    92    Me.    539,    43    Atl. 

582,  102  N.  E.  271.     Compare  the  509;    Ford  v.   Ticknor,   169   Mass. 

peculiar  case,  In  re  Fowles'  Will,  276,    47    N.    E.    877;    Keniston    v. 

222  N.  Y.  222,  118  N.  E.  611,  and  Mayhew,  169  Mass.  166,  47  N.  E. 

the    comment    thereon,    27    Yale  612;  Evans  v.  Folks,  135  Mo.  397, 

Law  Journ.  673.  37    s.   W.    126;    Wooster   v.   Fitz- 

53.  See  Freeland  v.  Pearson,  gerald,  61  N.  J.  Law,  338,  39  Atl. 
L.  R.  3  Eq.  658;  Porter  v.  Thorn-  679-  Terry  v.  Wiggins,  47  N.  Y. 
as,  23  Ga.  467;  Weir  v.  Smith,  512;  Mooy  v.  Gallagher,  36  R.  I. 
62  Tex.  1;  Hood  v.  Haden,  82  405,  90  Atl.  663;  In  re  Thomson's 
Va.  588.  Estate,  Herring  v.  Barrow,  L.  R. 

54.  Tomlinson    v.    Dighton,    1  13   Ch.  D.  144,  263. 
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an  intent  to  execule  it;''*'  but  wliotlier  the  donee  of  a 
power,  in  execntiiij;'  an  insti-nment  sufficient  in  form  for 
the  execution  of  the  power,  but  not  referring  specirtcally 
thereto,  intended  to  thereby  execute  the  power,  has  been 
the  subject  of  frequent  litigation.  It  has  occasionally 
been  said  that  the  intent  to  execute  a  power  must  ap- 
pear in  one  of  three  ways, — either  (1)  by  reference 
to  the  power;  (2)  by  reference  to  the  property  which 
is  the  subject  of  the  power;  or  (3)  by  reason  of  the 
fact  that  the  instrument  will  be  inolfectual  unless  con- 
sidered as  an  execution  of  the  powor.'^^  It  has,  on  the 
other  hand  frequently  been  considered  that  the  intent 
need  not  appear  in  one  of  these  ways,  but  that  it  is  to 
be  ascertained,  as  in  any  other  case,  by  a  construction 
of  the  whole  instrument,  with  reference  to  the  circum- 
stances under  which  it  was  executed.^^ 


56.  Sugden,  Powers,  289; 
Story,  Eq.  Jur.  §  1062a;  Warner 
V.  Connecticut  Mut.  Life  Ins.  Co., 
109  U.  S.  357,  27  L.  Ed.  962;  Lee 
V.  Simpson,  134  U.  S.  572,  33  L. 
Ed.  1038;  Young  v.  Sheldon,  139 
Ala.  444,  36  So.  27,  101  Am.  St. 
Rep.  44;  O'Brien  v.  Flint,  74 
Conn.  502,  51  Atl.  547;  Goff  v. 
Pensenshafer,  190  111.  200,  60  N. 
E.  110;  Bullerdick  v.  Wright,  148 
Ind.  477,  47  N.  E.  931;  Patterson 
V.  Wilson,  64  Md.  193,  1  Atl.  68; 
Chase  v.  Ladd,  155  Mass.  417,  29 
N.  E.  637;  Campbell  v.  Johnson, 
65  Mo.  439;  Drunsadow  v.  WiMe, 
63  Pa.  St.  170;  Scott  v.  Bryan, 
194  Pa.  St.  41,  45  Atl.  135;  Mat- 
thews V.  Capshaw,  109  Tenn.  480. 
72  S.  W.  964,  97  Am.  St.  Rep. 
854. 

57.  Farwell,  Powers,  201; 
Doe  d.  Nowell  v.  Roake,  2  Bing. 
497;  Denn  d.  Nowell  v.  Roake,  6 
Bing.    475;   Hollister  v.  Shaw,  4b 


Conn.  248;  Farlow  v.  Farlow,  83 
Md.  118,  34  Atl.  837;  Ridgely  v. 
Cross,  83  Md.  161,  34  Atl.  469; 
Thorn  V.  Thorn,  101  Md.  444,  61 
Atl.  193;  Dick  v.  Harby,  48  S.  C. 
516,  26  S.  E.  900;  Young  v.  Mu- 
tual Life  Ins.  Co.,  101  Tenn.  311, 
47  S.  W.  428. 

A  reference  to  the  instrument 
creating  the  power  as  the  source 
of  the  donee's  ability  to  dispose 
of  it  may,  it  seems,  ordinarily 
be  regarded  as  equivalent  to  a 
specific  reference  to  the  power. 
Goff  V.  Pensenhafer,  190  111.  200, 
60  N.  E.  110;  Bullerdick  v. 
Wright,  148  Ind.  477,  47  N.  E. 
931. 

58.  Warner  v.  Connecticut 
Mut.  Life  Ins.  Co.,  109  U.  S.  357, 
361,  27  L.  Ed.  962;  Lee  v.  Simp- 
son, 134  U.  S.  572,  33  L.  Ed.  1038; 
Blagge  V.  Miles,  1  Story,  426,  Fed. 
Cas.  No.  1,479;  Gindrat  v.  Mont- 
gomery   Gas-Light    Co.,    82    Ala. 
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If  the  douce  of  i\  power  ovor  certain  land  makes  a 
conveyance  or  devise  of  the  s])ecilic  land,  and  he  has 
no  estate  in  the  land  on  which  the  conveyance  or  devise 
can  operate,  it  will  be  reoarded  as  an  execution  of  the 
l)0wer,  since  otherwise  it  can  liave  no  opei-ation.''-' 


r>!>6,  60  Am.  Rep.  769,  2  So.  327; 
Funk  V.  Eggleston,  92  lU.  ^Alj, 
34  Am.  Rep.  136;  Bevans  v.  Mur- 
ray, 251  111.  603,  96  N.  E.  546; 
South  V,  South,  91  Ind.  221.  46 
Am.  Rep.  591;  Bullerdick  v. 
Wright,  148  Ind.  477,  47  N.  E. 
931;  Amory  v.  Meredith,  7  Allen. 
(Mass.)  397;  Chase  v.  Ladd,  155 
Mass.  417,  29  N.  E.  637;  Andrews 
V.  Brumfield,  32  Miss.  107;  Papin 
V.  Piednoir,  205  Mo.  521,  104  S. 
W.  63;  Arlington  State  Bank  v. 
Paulsen,  57  Neb.  717,  78  N.  W. 
S03;  Kimball  v.  Bible  Soc,  65  N. 
H.  139,  23  Atl.  83-85;  Johnston 
V.  Knight,  117  N.  C.  122,  23  S.  E. 
92;  McCreary  v.  Bomberger,  251 
Pa.  St.  323,  31  Am.  St.  Rep.  760, 
24  Atl.  1066;  Scott  v.  Bryan,  194 
Pa.  St.  41,  45  Atl.  135;  Moody 
V.  Tedder,  16  S.  C.  557. 

In  Hilton  v.  Dodge  Lumber 
Co.,  141  Ga.  653,  81  S.  E.  1119,  a 
conveyance  of  timber  by  a  life 
tenant  having  power  to  cut  tim- 
ber was  supported  although 
there  was  no  reference  to  such 
power,  on  the  ground  that  the 
conveyance  would  be  invalid  if 
not  an  execution  of  the  power. 
Such  a  power  merely  involves 
freedom  from  liability  for  waste, 
and  it  does  not  seem  that  tlie 
introduction  of  the  doctrino  of 
powers  was  necessary  to  support 
the    conveyance. 

59.     Sugden,   Powers,   289,    290; 


Ck'ro's  Case,  6  Coke  17b;  Scrope's 
Case,  10  Coke,  143;  Blagge  v. 
Miles,  1  Story,  426,  Fed.  Cas.  No. 
1,479;  Middlebrooks  v.  Ferguson, 
126  Ga.  232,  55  S.  E.  34;  Henriott 
V.  Good,  153  Ky.  418,  155  S.  W. 
761;  Gaither  v.  Williams,  57  Md. 
625;  Papin  v.  Piednuir,  205  Mo. 
521,  104  S.  W.  63;  Willicr  v.  Cum- 
mings,  91  Neb.  571,  Ann.  Cas. 
1913C,  1377,  136  N.  W.  559;  Taylor 
v.  Eatnian,  92  N.  C.  601;  Bishop 
v.  Remple,  11  Ohio  St.  277;  Kee- 
fer  V.  Schwartz,  47  Pa.  St.  507; 
Scott  V.  Bryan,  194  Pa.  St.  41, 
45  Atl.  135;  Matthews  v.  Cap- 
shaw,  109  Tenn.  480,  97  Am.  St. 
Rep.  854,  72  S.  W.  964;  Weir  v. 
Smith,  62  Tex.  1;  Hanna  v.  Lade- 
wig,  73  Tex.  37,  11  S.  W.  133; 
Hood  V.  Haden,  82  Va.  588. 

This  rule  has  been  applied  in 
the  case  of  a  conveyance  by  an 
executor  having  power  of  sale  to 
his  vendee.  Dick  v.  Harby,  48 
S.  C.  516;  Matthews  v.  McDade, 
72  Ala.  377;  Terry  v.  Rodahan,  79 
Ga.  278,  11  Am.  St.  Rep.  420; 
Faulk  V.  Dashiell,  62  Tex.  642,  50 
Am.  Rep.  542. 

It  is  provided  by  statute  in 
some  states  that  an  instrument 
executed  by  the  donee  of  the 
power  which  he  would  have  no 
right  to  execute  except  under  the 
power  shall  be  deemed  a  valid 
execution  of  the  power.  4  Shars- 
wood  &  B.  Lead.  Cas.  Real  Prop. 
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If  one  has  an  estate  in  the  land,  and  also  a  power 
over  the  same  land,  a  devise  by  him  of  such  land,"*^  or 
a  conveyance  thereof,*'^  will  generally  be  considered  as 
affecting  his  estate  therein  only,  and  not  as  executing 
the  power.  But  though  the  donee  of  the  power  also 
has  an  estate  in  the  land,  a  conveyance  which  calls 
for  a  larger  estate  than  that  which  he  has  will  usually 
be  regarded  as  an  execution  of  the  power,  especially  in 
favor  of  a  purchaser  for  value,  to  whom  he  is  under 
an  obligation  to  make  the  conveyance  effectual  for  the 
full  estate  conveyed.  Thus,  the  conveyance  of  an  es- 
tate in  fee  simple  by  one  who  has  a  life  estate,  with 
power  over  the  fee,  will  ordinarily  be  regarded  as  an 
execution  of  the  power.^'^     In  such  a  case  the  fact  that 


63;    1    Stimson's  Am.   St.   Law,    § 
1659. 

60.  Clere's  Cas.  6  Coke.  17b; 
Den  V.  Roake,  6  Bing.  475;  Ree- 
fer V.  Schwartz,  47  Pa.  St.  503. 

61.  Daniel  v.  Felt,  100  Fed. 
727;  Walters  v.  Bristow,  77  Ark. 
182,  113  Am.  St.  Rep.  136,  91  S. 
W.  305;  Payne  v.  Johnson's 
Ex'rs,  95  Ky.  175;  Bell  v.  Twi- 
light, 22  N.  H.  500;  Mutual  Life 
Ins.  Co.  of  New  York  v.  Ship- 
man,  119  N.  Y.  324,  24  N.  E.  177; 
Towles  V.  Fisher,  77  N.  C.  437; 
Herring  v.  Williams,  158  N.  C. 
1,  73  S.  E.  218;  Jones  v.  Wood, 
16  Pa.  St.  125;  Robeno  v.  Mar- 
latt,  136  Pa.  St.  35,  20  Atl.  512; 
Phillips  V.  Brown,  16  R.  I.  279,  15 
Atl.  90;  Lardner  v.  Williams,  98 
Wis.  514,  74  N.  W.  346. 

62.  Sugden,  Powers,  347;  War- 
ner V.  Connecticut  Life  Ins.  Co., 
109  U.  S.  357,  27  L.  Ed.  962;  Gind- 
rat  V.  Montgomery  Gas-Light  Co., 
82  Ala.  596,  60  Am.  Rep.  769,  2 
So.  327;  Lanigan  v.  Sweany,  53 
Ark.    185,   13   S.  W.   740;    GofE  v. 


Pensenhafer,  190  111.  200,  60  N. 
E.  65;  McMillan  v.  William  Deer- 
ing  &  Co.,  139  Ind.  70,  38  N.  E. 
S98;  Rinkenberger  v.  Meyer,  155 
Ind.  152,  56  N.  E.  913;  Hall  v. 
Preble,  68  Me.  100;  Baird  v. 
Boucher,  60  Miss.  326;  Campbell 
V.  Johnson,  65  Mo.  439,  overruling 
Owen  V.  Switzer,  51  Mo.  729; 
Grace  v.  Perry,  197  Mo.  550,  7 
Ann.  Cas.  948,  95  S.  W.  880; 
Bishop  V.  Remple,  11  Ohio  St. 
282;  Rembert  v.  Vetoe,  89  S.  C. 
198,  71  S.  E.  959  {sembJe)  ;  Guar- 
antee &  Trust  Co.  V.  Jones,  103 
Tenn.  245,  58  S.  W.  219;  Hanna 
V.  Ladewig,  73  Tex.  37,  11  S.  W. 
133;  Walke  v.  Moore,  95  Va.  729, 
30  S.  E.  374. 

But  a  different  view  is  sug- 
gested in  New  England  Mortgage 
Security  Co.  v.  Buice,  98  Ga. 
795,  26  S.  E.  84;  Ridgely  v. 
Cross,  83  Md.  161,  34  Atl.  469; 
Mutual  Life  Ins.  Co.  v.  Shipman, 
119  N.  Y.  324,  24  N.  E.  177; 
Towles  V.  Fisher,  77  N.  C.  437; 
Scott  V  Bryan,  194  Pa.  St.  41,  45 
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the  donee  of  the  power  believes  that  he  is  convejing 
his  own  property  when  he  conveys  a  fee,  arid  is  not  a- 
■ware  that  he  has  a  powder  merely  as  to  the  fee,  is  im- 
material.*'^ 

A  devise  in  general  terms,  descriptive  of  land, 
such  as  ''all  my  real  estate,"  *'all  the  residue  of  my 
real  estate"  or  ''all  my  land,"  has  been  regarded  as 
involving  an  execution  of  a  power  over  land,  if  the 
testator,  at  the  date  of  the  will,  owned  no  land  to 
which  the  language  used  by  him  could  refer,  the  theory 
being  that  the  testator  must  have  intended  by  such 
language  to  exercise  the  power,  since  othenvise  the 
devise  would  be  devoid  of  effect.'"'-'  And  conversely  such 
a  devise  in  general  terms  has,  in  the  absence  of 
statute,  ordinarily  been  regarded  as  not  effective  as 
an  execution  of  the  power,  when  the  testator  owned 
land    to    w^hich   the    devise    could    be    referred.^^      The 


Atl.  135;  Lardner  v.  Williams,  98 
Wis.  514,  74  N.  W.  346.  And  see 
Walters  v.  Bristow,  77  Ark.  182, 
113  Am.  St.  Rep.  136,  191  S.  W. 
305. 

63.  Sugden,  Powers,  348; 
Young  V.  Mutual  Life  Ins.  Co., 
101  Tenn.  311;  Terry  v.  Rodahan, 
79  Ga.  278,  11  Am.  St.  Rep.  420; 
Allison  V.  Kurtz,  2  Watts  (Pa.) 
185. 

64.  Sugden,  Powers,  318; 
Standen  v.  Standen,  2  Ves.  Jr. 
589;  Denn  v.  Roake,  6  Bing.  475; 
Balls  V.  Dampman,  69  Md.  390, 
1  L.  R.  A.  545,  16  Atl.  16;  Smith 
V.  Curtis,  29  N.  J.  Law  352;  Jones 
V.  Wood,  16  Pa.  42;  Barbot  v. 
Thompson,  94  S.  Car.  3,  77  S.  E. 
716.  A  like  rule  has  been  held 
to  apply  to  a  bequest  "of  all  my 
leasehold  property,"  so  as  to 
make  it  effective  as  an  appoint- 
ment of  leasehold  property.  Grant 


V.  Lynam,  4  Russ.  292. 

65.  Denn  v.  Roake,  6  Bing. 
475;  Hoste  v.  Blackman,  6  Madd. 
190;  Lewis  v.  Lewellyn,  Turn.  & 
R.  104;  Grant  v.  Lynam,  4  Euss. 
292;  Hollister  v.  Shaw,  46  Conn. 
248;  Lane  v.  Lana,  4  Pennew. 
(Del.)  368,  64  L.  R.  A.  849,  103 
Am.  St.  Rep.  122,  55  Atl.  184; 
Harvard  College,  President,  etc. 
V.  Balch,  171  111.  275,  49  N.  E. 
543;  Patterson  v.  Wilson,  64  Md. 
193,  1  Atl.  68;  Burleigh  v.  Clough, 
52  N.  H.  267;  Meeker  v.  Breitnall, 
38  N.  J.  Eq.  345;  Carraway  v. 
Mosley,  152  N.  C.  351,  67  S.  E. 
765;  Bingham's  Appeal,  64  Pa.  St. 
345;  Cotting  v.  De  Sartiges,  17 
R.  I.  668,  16  L.  R.  A.  367,  24  Atl. 
530;  Mason  v.  Wheeler,  19  R.  I. 
21,  61  Am.  St.  Rep.  734,  31  Atl. 
426;  Bilderback  v.  Boyce,  14  S. 
C.  528;  Arnold  v.  Southern  Pine 
Lumber    Co.,    58    Tex.    Civ.    App. 
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rule  that  a^  general  devise  will  operate  as  an  execution 
of  the  power  when  the  testator  owns  no  realty  to 
which  it  could  apply  has,  however,  in  England  been 
decided '■<'  to  have  no  ai)i)lication  to  a  will  executed 
since  the  passage  of  the  Wills  Act,  in  view  of  the 
provision  in  such  act  making  a  will  operate  on  after 
acquired  property."'  And  as  regards  general  powers 
this  statute  specifically  i)rovides  that  a  general  devise 
shall  not  operate  as  an  execution  of  such  a  ])ower  unless 
a  contrary  intention  appears.*"^  in  a  number  of  states 
there  are  similar  provisions,  not  usually  restricted  to 
general  powers."'^  In  some  states  the  same  rule  as 
that  prescribed  by  these  statutes  has  been  adopted, 
w^ithout  any  legislative  enactment,  in  regard  to  devises 
in  general  terms,  such  as  a  residuary  devise  ;^*^  and  in 
jurisdictions  where  it  is  considered  that  the  intent  of 
the  testator  is  to  be  determined  by  a  construction  of 
the  whole  will,  with  reference  to  the  circumstances 
under  which  it  was  executed,  the  English  rule  may  be 
modified  in  particular  cases  J  ^ 

§  325.     Conditions  of  execution.    A  power  wliich  is 
in  terms  to  be  exercised  only  upon  the  occurrence  of 

18G,  23  S.  W.  1162;  Southern  Pine  Y.  181,  53  N.  E.  803;     In  re  How- 
Lumber    Co.    V.    Arnold,    —    Tex.  eU's    Estate,    185    Pa.    St.    350,    39 

Civ.  App.  ,  13&  S.  W.  917.  Atl.    966;    Rhode    Island    Hospital 

66.     In  re  Mills,  34  Ch.  D.   18G.  Trust    Co.    v.    Bunnell,    34    R.    I. 

See   Wooster   v.   Cooper,   59   N.   J.  394.    83    Atl.    858,    84    Atl.    740; 

Eq.  204,  224,  45  Atl.  381.  Machir    v.    Funk,    90    Va.    284,    18 

67.  1    Vict.    c.    26,    §    24    (anno  S.   E.   197. 

]^g37)  70.     Amory  v.  Meriedith,  7  Allen 

68.  1  Vict.  c.  26,  §  27;  Farwell,  (Mass.)  397;  Stone  v.  Forbes.  189 
Powers,   256.  Mass.  163,  75  N.  E.  141;   Howland 

69.  1  Stimson'-.  Am.  St.  Law,  v.  Parker,  200  Mass.  204,  16  Ann. 
§  1659;  4  Sharswood  &  B.  Lead.  Cas.  201,  86  N.  E.  287;  Emery 
Cas.  Real  Prop.  62.  See  Herbert's  v.  Haven,  67  X.  H.  503,  35  Atl. 
Guardian  V.  Herbcirfs  Ex'r,  85  Ky.  9  10;  Johnston  v.  Knight,  117  N. 
134;     Payne    v.    .Johnson's    Ex'rs,  C.  122,  23  S.  E.  92. 

95   Ky.    175,    24     S.     W.     238,    609.  71.     See     Blagge     v.     Miles,     1 

Lockwood   V.   Mildobercer,  159  N.       Story,    426,    Fed.    Cas.    No.    1,479; 
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some  specified  event  or  slate  of  facts,  cannot  bo  validly 
exercised  in  case  such  event  or  state  of  facts  does  not 
occur.'^-  And  so  it  has  been  decided  that  a  power  of 
sale  to  be  exercised  by  an  executor  or  trustee  after 
the  death  or  marriage  of  a  life  tenant  named  cannot 
be  exercised  unless  such  death  or  marriage  has  oc- 
curred."^ It  has,  however,  also  been  asseited  that  if 
a  power  is  given  to  a  designated  person  to  be  executed 
npon  a  contingency,  it  may  be  executed  befoi-e  the 
contin«:>ency,  and  the  execution  will  be  regarded  as  valid 
in  case  the  contingency  subsequently  occurs.'*  **Tn 
each  case  it  is  a  question  of  the  construetion  of  the 
instrument  creating  the  power  whether  the  existence 
of  the  power  is  conditional  on  the  hap]iening  of  a 
contingency  or  the  fulfilment  of  a  condition,  in  which 
case  it  cannot  be  exercised  at  all  until  it  comes  into 
existence,  or  whether  the  ])ower  exists  in  any  event,  and 
can  be  exercised  although  the  exercise  of  the  power 
can  have  no  operation  unless  and  until  the  eontingency 
happens  or  the  condition   is  f nl tilled. "'•'^ 

When  a  trustee  or  executor  is  given  power  to  sell, 
even  thongh  the  power  is  not  otherwise  intended  to  be 

Funk  V.  Eggleston,  92  lU.  515.  34  73.     Want  v.   StaUibrass,  L.   R. 

Am.    Rep.    136;    and    other    cases  g   Exch.   175;    Henry  v.   Simpson, 

cited  supra,  this  section,  note  58.  19    Grant    Ch.    522;     Dahoney    v. 

72.     Barle   v.   Barker,   11   H.   L.  Taylor,   79    Ky.    124;    Booraem    v. 

Cas.    280;    Henry   v.    Simpson,    19  Wells,   19   N.   J.   Eq.   87;    Davis  v. 

Grant   Ch.    522;    Petit   v.   Flint   &  Howcott,    21    N.    C.    460;    Gee    v. 

P.    M.    R:   Co.,    114    Mich.    362,    72  Graves,     2     Head      (Tenn.)     239; 

N.  W.  238;  Hampton  v.  Nicholson,  Jackson  v.  Ligon,  3   Leish.    (Va.) 

23  N.  J.  Eq.  423;  Austin  v.  Oakes,  161;    Raper  v.   S.inders,  21  Gratt. 

117  N.  Y.  577,  23  N.  E.  193;  Thorn  (Va.)   60. 

v.  Thorn,  101  Md.  444,  61  Atl.  193;  74.     Sutherland  v.  Northmore,  1 

Satterfield    v.    Tate,    132    Ga.    25r,.  Dick.  56;  Logan  v.  Bell,  1  Com.  B. 

64    S.    B.    60;    Loomis    v.    McClin-  872;    Wandest'orde    v.    Carrick,    5 

tock,    10    Watts.    (Pa.)    274;     I\Ic-  Ir.  Rep.  Eq.  486;  Machir  v.  Funk, 

Clintock    V.    Cowen.    49    Pa.    St.  90  Va.  284,  18  S.  E.  197;   Sugdeu, 

256.      Compare    Juievine's    Ex'rs  Powers,  262. 

V.  Judevine,  61  Vt.  587,  7  L.  R.  A.  75.     Farwell,  Powers,  169. 
517,   8   Atl.   778. 
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exercised  until  after  the  death  of  one  to  whom  a  life 
estate  is  given,  the  power  may  nevertheless,  it  has 
been  held,  be  exercised  before  the  time  named,  if  all 
the  parties  interested  are  sui  juris  and  consent  thereto ; 
and  this  is  consistent  with  the  substantial  purpose  of 
the  creator  of  the  powerJ^  If  the  postponement  of 
the  time  of  sale  is  merely  for  the  benefit  of  the  life 
tenant,  the  latter 's  assent  thereto  will,  it  has  been 
sometimes  asserted,  be  sufficient  to  validate  the  sale,'^'^ 
though  in  other  cases  the  right  to  sell  with  the  consent 
of  the  life  tenant  has  been  expressly  negatived.'^® 

If  a  power  of  sale  is  to  be  exercised  only  upon  the 
request  or  with  the  assent  of  another  person,  a  sale 
without  such  request  or  consent  is  invalid."^^ 

A  power  to  sell  for  a  particular  purpose,  or  when 
a  sale  is  necessary  for  a  particular  purpose,  cannot 
ordinarily  be  exercised  for  a  different  purpose,  or  when 
the  necessity  does  not  exist.^*^    And  so  the  exercise  of  a 


76.  Sugden,  Powers,  266;  Kil- 
patrick  v.  Barron,  125  N.  Y.  751; 
Want  V.  Stallibrass,  L.  R.  8  Exch. 
175. 

77.  Truell  v.  Tybson,  21  Beav. 
439;  Snell's  Etx'rs  v.  Snell,  38  N. 
J.  Eq.  119;  Armour  v.  Murray,  74 
N.  J.  L.  351,  68  Atl.  164;  Gast 
V.  Porter,  13  Pa.  St.  533;  Knapp 
V.  Nissley,  254  Pa.  St.  379,  98  Atl. 
1051.  See  Mauldin  v.  Mauldin, 
101   S.  Car.  1,  85   S.  B.  60. 

78.  Want  v.  Stallibrass,  L.  R. 
8  Exch.  175;  Henry  v.  Simpson, 
19  Grant  Ch.  522;  Davis  v.  How- 
cott,  21  N.  C.  460;  "Jackson  v. 
Ligon,  3  Leigh  (Va.)  161;  Raper 
V.  Sanders,  21  Grat.  (Va.)  60.  And 
see  Lewin,  Trusts  (10th  Ed.)  492, 
and  Sugden,  Powers,  266,  in 
w^hich  later  work  it  is  siaid  that 
since  the  power  cannot,  by  the 
terms    of    its    creation,    be    exer- 


cised till  the  ilife  tenant's  death, 
the  persons  in  whom  the  fee  is 
vested  till  the  exercise  of  the 
power  must  join,  in  order  to  con- 
fer title. 

79.  Sugden,  Powers,  252; 
Batchelor  v.  Brereton,  112  U.  S. 
396,  28  L.  Ed.  748;  Bent-Otero 
Imp.  Co.  V.  Wlhitehead,  25  Colo. 
354,  71  Am.  St.  Rep.  140,  54  Pac. 
1023;  Augusta  v.  Radcliffe,  66  Ga. 
469;  Richardson  v.  Crooker,  7 
Gray  (Mass.)  190;  Paine  v. 
Barnes,  100  Mass.  470;  Bates  v. 
Leonard,  99  Mich.  296,  58  N.  W. 
311;  Scheldt  v.  Crecilius,  94  Mo. 
322,  4  Am.  St.  Rep.  384,  7  S.  W. 
412;  Towles  v.  Fisher,  77  N.  C. 
437;  Gordon  v.  Gordon,  (Tenn.  Ch. 
App.)  46  S.  W.  357;  Goebel  v. 
Thieme,  85  Wis.  286,  55  N.  W. 
706. 

80.  Beers     v.     Narramore,     61 
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power  to  sell  for  Uw  \n\\\)nsv  of  support  lias  usually 
been  regarded  as  valid  only  in  case  thci'e  was  a  neces- 
sity of  a  sale  in  order  to  secure  money  for  that  pur- 
pose.''^  In  some  cases,  however,  the  courts  have  shown 
a  disi^osition  to  consider  that  when  the  donee  of  the 
power  is  the  pcMson  whose  support  was  in  question,  a 
bona  fide  exercise  of  discretion  by  him  in  this  regard 
is  conclusive  as  to  the  necessity  of  the  sale.*-  And 
occasionally  in  other  cases  when  a  power  of  sale  was 
subject  to  a  condition  precedent  of  an  indefinite  charac- 
terter,  as  that  the  values  of  land  in  the  neighborhood 
be  such  as  to  justify  a  sale,  the  question  whether  the 
condition  was  satisfied  was  regarded  as  a  matter  for 
the  honest  exercise  of  judgment  by  the  donee  of  the 
power.^^ 

A  power  in  a  trustee  or  executor  to  sell  land  for 
the  payment  of  debts  is  obviously  not  properly  exer- 
cised if  there  are  no  debts,  or  if  they  are  paid  or  barred 
by  the  statute  of  limitations;"^  but  a  purchaser  is  not, 


Conn.  12,  22  Atl.  1061;  Henderson 
V.  Blackburn,  104  IH.  227;  Flem- 
ing V.  Mills,  182  111.  464,  55  N.  E. 
373;  Moale  v.  Cutting,  59  Md.  510; 
South  Carolina  R.  Co.  v.  Toontier, 
9  Rich.  Eiq.  (S.  Car.)  270;  Col- 
umbia Ave.  Sav.  Fund,  Safe  De- 
posit, Title  &  Trust  Co  v.  Lewis, 
190  Pa.  558,  42  Atl.  1094.  But 
see  Crozier  v.   Hoyt,  97   111.  23. 

81.  Bartlett  v.  Buckland,  78 
Conn.  517,  63  Atl.  350;  Hender- 
son V.  Blackburn,  104  111.  227; 
Haines  v.  Brown,  114  Me.  320, 
96  Atl.  228;  Minot  v.  Presoott, 
14  Mass.  495;  Stevens  v.  Winship, 
1  Pick.  (Miass.)  318,  111  Am.  Dec. 
178;  Morford  v.  Dieffenbacker,  54 
Mich.  593,  20  N.  W.  600;  Scheldt 
V.  Crecelius,  94  Mo.  322,  4  Am.  St. 
Rep.  384,  7  S.  W.  412;  Reynolds 
V.  Jones,  —  N.  H.  — ,  97  Atl.  557. 
R.   P.— 69. 


82.  Hamilton  v.  Hamilton,  149 
lowia,  321,  128  N.  W.  380; 
Griffin  v.  Griffin,  141  111. 
373,  31  N.  E.  131;  Paxton 
V.  Bond,  12  Ky.  Law  Rep.  949,  15 
S.  W.  875;  Hosman  v.  Willett,  32 
Ky.  L.  Rep.  906,  107  S.  W.  334; 
Richardson  v.  Richardson,  80  Me. 
585,  16  Atl.  250;  Coates  v.  Lunt, 
210  Mass.  314,  96  N.  E.  685;  Spar- 
hawk  V.  Goldthwaite,  225  Mass. 
414,  114  N.  El  718;  Matthews  v. 
Crashaw,  109  Tenn.  480,  72  S.  W. 
964,  97  Am.  St.  Rep.  854.  See  Reed 
V.  Reed,  80  Conn.  401,  68  Atl. 
849. 

83.  Jennings  v.  Teague,  14  S. 
Oar.  229;  Staples  v.  Staples,  24 
Gratt.  (Va.)  22.');  Penninian  v.  San- 
derson, 13  Allen  (Mass.)  193 
("sale  if  expedient"). 

84.  Griffin    v.    Griffin,    141    111. 
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by  the  weight  of  authority,  charged  with  notice  of  the 
nonexistence  of  debts,  unless,  it  seems,  the  power  is 
exercised  after  the  Lipse  of  so  long  a  time  as  to  raise 
a  presumption  that  the  debts  have  been  paid.^^ 

§  326.  Excessive  execution.  Tlie  execution  of  a 
power  is  said  to  be  "excessive"  when  it  transgresses 
the  rules  of  law  or  the  scope  of  the  power,^*'  It  may 
be  excessive  (1)  as  regards  the  objects,  as  where  a  pow- 
er to  appoint  to  children  is  exercised  in  favor  of  grand- 
children; (2)  in  the  interests  given,  as  where,  under 
a  power  to  lease  for  twenty-one  years,  a  lease  is  made 
for  twenty-two  years;  (3)  in  conditions  annexed  to  the 
gift  made  in  execution  of  the  power,  as  where  an  ap- 
pointment is  made  subject  to  a  condition  that  the  ap- 
pointee pay  a  particular  debt.^^ 

When  an  appointment  is  made  to  persons  who  are 
not  objects  of  the  power,  as  well  as  to  persons  who 
are,  it  will  be  valid  as  to  the  latter  if  it  can  be  ascer- 
tained what  shares  the  latter  are,  by  the  appointment, 
intended  to  take,^^  and  provided  that  by  this  giving  ef- 

373;    Moores   v.   Moores,  41   N.   J.  585;  Rutherford's  Heirs  v.  Clark's 

Law,    440;     Sweeney    v.    Wlarren,  Heirs,    4    Bush    (Ky.)    27;    Doran 

127  N.  Y.  426;    Ward's  Lessee  v.  v.   Piper,   164   Pa.   St.  430;    Smith. 

Barrows,  2   Ohio   St.  242;    Hemp-  v.  Henning,  10  W.  Va.  596;  Davis 

hiU  V.  Pry,  183  Pa.  St.  593;   Mc-  v.   Christian,   15   Gratt.    (Va.)    11. 

Domaild  v.  Hamblem,  78  Tex.  628.  See  Griffin  v.  Griffin,  141  111.  373, 

In  Dike  v.  Ricks,  Cro.  Car.  335,  31  N.  E.  131. 
it  was  'decided   that  a  power   of  86.     Farwell,    Powers,    324. 
sale  "in  case  it  should  fully  and  87.     Sugden,   Powers,  498. 
sufficiently  appear''  that  the  per-  88.     Farwell,  Powers,  312;  Alex- 
sonalty    was    insufficient    to    pay  ander    v.    Alexander,    2    Ves.    Sr. 
debts  could  be  exercised  only  in  640;        In   re    Brown's    TVust,    L. 
case  the  insufficiency  so  appeared.  R.    1    Eq.    74;      Sadler    v.    Pratt, 
This,    however,    would    hardly    be  5  Sim.  632;   Butler  v.  Huestis,  68 
regarded    as    law    at   the    present  111.    594;    McClellan's    Estate,   221 
day,   when  land   is  made  by  law  Pa.  261,  70  Atl.  737;     In  re  Car- 
assets  for  payment  of  debts.     See  ter's  Estate,  254  Pa.   565,  99  Atl. 
Farwell,  Powers,  174.  79;     Cruse    v.    McKee,    2    Head. 

85.     Farwell,  Powers,  94;  Smith  (Tenn.)  1. 

v.    Mclntyre    (C.   C.   A.)    95   Fed.  So,  where  a  power  to  appoint 
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foct  to  a  part  only  of  the  appointment  the  main  purpose 
which  the  donee  presumal)ly  had  in  mind  in  making  the 
appointment  is  not  defeated.^^^ 

If  the  appointment  is  for  an  estate  or  interest 
greater  than  that  contemplated  by  the  power,  as  when 
a  power  to  appoint  for  life  is  executed  by  an  appoint- 
ment in  fee  simple,  the  appointment,  while  wholly  void 
at  law,  is  valid  in  equity  as  regards  the  estate  author- 
ized.^" And  so,  where  the  power  authorizes  a  lease  for 
a  certain  term,  a  lease  for  a  greater  number  of  years 
is,  in  equity,  void  as  to  the  excess  only."^ 

If  the  execution  is  excessive  by  reason  of  the  im- 
position by  the  donee  of  conditions  or  qualifications  up- 
on the  estates  to  be  enjoyed  by  the  appointees,  as  by 
postponing  the  time  of  vesting,  or  by  requiring  them 
to  share  with  others,  or  to  make  certain  payments,  such 
conditions  or  qualifications,  if  separable  from  the  exer- 
cise of  the  power,  will  be  rejected,  and  the  appointment 
otherwise  upheld.''^ 

§  327.  Defective  execution— Aider  in  equity.  In 
certain  cases,  when  an  attempted  appointment  is  bad 
at  law  because  of  a  failure  to  make  it  in  the  manner 
required  by  the  power,  equity  will  aid  the  defective  exe- 
cution by  compelling  a  transfer  of  the  land  to  the  ap- 

among  members   of  a  class   was  413.     And   see   Little   v.   Bennett, 

exercised  by  appointing  life  estates  58  N.  C.  156. 

to  the  members    of    the  class,  with  89.     See    Loring    v.    Blake,    98 
remainders  to  their  children,  while  Mass.  253;  VarreU  v.  Wendell,  20 
the  appointments     by     way  of  re-  N.  H.  231. 
mainderwere    held    to  be  invalid,  90.     Sugden,  Powers,  521. 
the   appointments    for   life    were  91.     Sugden,        Powers,        519; 
treated  as  valid,  and  the  reversion-  Campbell  v.  Leach,  Amb.  740. 
ary  interest  was  divided  among  the  92.     Sugden,   Powers,   515,   526; 
members    of  the   class.     Horwitz  Farwell,   Powers,   343;    Sadler   v. 
v.  Norris,  49  Pa.  St.  213.    But  that  Pratt,  5  Sim.  632;  Ready  v.  Kears- 
an  appointment  w^as  entirely  void  ley,  14  Mich.  215;  Hillen  v.  Iselin, 
in  such  case,  in  view  of  testator's  144  N.  Y.  365,  39  N.  E.  368;    Pep- 
apparent   intention,  see  Myers   v.  per's   Appeal,   120   Pa.   St.   235,   6 
Safe  Deposit  &  Trust  Co.,  73  Md.  Am.  St.  Rep.  702,  13  Atl.  929. 
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pointee  named,  such  transfer  to  be  made  by  the  person 
in  whom  the  title  is  vested  in  default  of  appointment. 
Ivelief  of  this  character  will  be  given  in  favor  of  per- 
sons w^ho  have  given  value  for  the  appointment,  as  pur- 
chasers, lessees,  or  creditors  of  the  person  intending 
1()  <'xoi-ciso  the  power,^^  or  persons  for  whom  such  in- 
fcuding  ap])ointor  was,  by  relationship,  bound  to  make 
provision,  as  his  wife  or  legitimate  child,^*  and  also 
in  favor  of  a  charity.''^ 

The  defects  thus  aided  in  equity  are  those  which 
are  not  of  the  essence  of  the  power,  but  appertain  to 
the  form  of  the  instrument  by  which  the  power  is  exe- 
ciited.^^  Thus,  relief  will  be  given  when  the  power  calls 
for  an  execution  by  an  instrument  under  seal,  and  the 
seal  is  omitted,^'^  or  when  the  instrument  by  which  the 
power  is  sought  to  be  executed  has  less  than  tlie  proper 
number   of  witnesses.^^     Where  the  power  should,   by 


93.  Sugden,  Powers,  533;  Wil- 
liams, Real  Prop.  (21st  Ed.)  386; 
Toilet  V.  Toilet,  1  White  &  T. 
Lead.  Cas.  Eq.  227,  notes;  Beatty 
V.  Clark,  20  Cal.  11;  Howard  v. 
Carpenter,  11  Mvi.  259;  .Mutual 
Life  Ins.  Co.  v.  Everett,  40  N. 
J.  Eq.  345;  Barker's  Appeal.  121 
Pa.  192,  1  L.  R.  A.  861,  15  Atl. 
500. 

94.  Sugden,  Powers,  534;  Foth- 
ergill  V.  Fothergill,  1  Eq.  Cas. 
Abr.  222,  pi.  9;  Ward  v.  Stanard, 
82  N.  Y.  App.  Div.  386.  81  N.  Y. 
Supp.  906;  Porter  v.  Turner,  3 
Serg.  &  R.  (Pa.)  108.  The  defect 
will  be  supplied  in  favor  of  a 
child,  even  to  the  prejudice  of 
lanother  child,  if  the  latter  is 
otherwise  provided  for.  Farwell. 
Powers,  391;  Morse  v.  Martin,  34 
Beav.  500.  The  execution  will 
not  be  aided  in  favor  of  a  relative 
other    than    a    child,    such    as    a 


brother  (Goodwyn  v.  Goodwyn,  1 
Ves.  Sen.  228),  a  grandchild  (Per- 
ry v.  Whitehead,  6  Ves.  Jr.  544; 
Lynn  v.  Lynn,  33  111.  App.  299), 
or  a  nephew  (Marston  v.  Gowan,  3 
Bro.  C.  C.  170;  Wooster  v.  Cooper, 
59   N.   J.   Eq.   204,   45   Atl.   381). 

95.  Sugden,  Powers,  534;  Say- 
er  V.  Sayer,  7  Hare  377;  Piggot 
V.   Penrice,  Finch,  Prec.   Ch.  471. 

96.  Relief  has  been  given 
when  one  only  of  two  trustees 
executed  a  conveyance.  Coates  v. 
Lunt,  210  Mass.  314,  96  N.  E. 
685. 

97.  Smith  v.  Ashton,  1  Ch.  Cas. 
263. 

98.  Wilkes  v.  Holmes,  9  Mod. 
485;  Sergeson  v.  Sealey,  2  Atk. 
412;  Schenck  v.  Ellingwood,  3 
Edw.  Ch.  (N.  Y.)  175;  American 
Freehold  Land  Mortgage  Co.  v. 
Walker,  31  Fed.  103.  In  Mutual 
Life   Insur.  Co.  v.  Everett,  40  N. 
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its  terms,  be  executed  by  deed,  and  is,  instead,  executed 
by  will,  equity  will  relieve;^"  but  this  will  not  bo  done 
if  the  power  should  he  executed  by  will,  and,  instead, 
is  executed  by  deed,  since  the  intention  that  the  power 
shall  continue  revocable  is  defeated  by  such  an  execu- 
tion/ 

A  mere  covenant  or  contract  to  execute  has  oc- 
casionally been  considered  in  equity,  in  favor  of  the 
classes  of  persons  before  enumerated,  as  equivalent  to 
an  execution.^  And  where  a  tenant  for  life,  with  power 
to  make  leases,  agrees,  for  a  valuable  consideration,  to 
make  a  lease,  the  agreement  will  be  enforced  against 
the  remainderman,  provided  it  be  valid  under  the  Stat- 
ute of  Frauds." 

Equity  will  not  aid  the  defective  execution  of  a  stat- 
utory power,  since  this  would,  in  effect,  defeat  the  re- 
quirements of  the  statute  as  to  the  mode  of  execution.* 


J.  Eq.  345,  it  was  held  that  where 
a  trustee  was  empowered  to  con- 
vey on  a  written  request,  and 
did  convey  on  an  oral  request, 
equity  would  relieve  against  the 
defect. 

99.  Sugden,  Powers,  558;  Toi- 
let V.  Toilet,  2  P.  Wins.  489;  Sneed 
V.  Sneed,  Ambl.  64.  But  see 
Wooster  v.  Cooper,  59  N.  J.  Eq. 
204,    227,    45    Atl.    381. 

1.  Farwell,  Powers,  382; 
Wilks  V.  Burns,  60  Md.  64;  Bent- 
ham  v.  Smith,  1  Cheves  Eq.  (S. 
C.)  33.  And  see  Moore  v.  Dimond, 
5  R.  I.  121;  Thrasher  v.  Ballard, 
33  W.  Va.  285. 

2.  Sugden,  Powers,  550.  This 
doctrine  has  been  frequently  ap- 
plied in  the  oase  of  a,  covenant, 
by  one  having  power  to  settle  a 
jointure,  to  settle  it  in  favor  of 
his  wife.  Clifford  v.  Burlington, 
2  Vern.   379;    Fothergill    v.  Foth- 


ergill,  1  Eq.  Cas.  Abr.  222,  pi.  9; 
Farwell,  Powers,  585.  A  contract 
to  exercise  a  power  which  is 
exercisable  only  by  will  is  nu- 
gatory.   An^p,  §  322,  note  41. 

3.  Shannon  v.  Bradstreet,  1 
Schoales  &  L.  52;  Blore  v.  Sut- 
ton, 3  Mer.  237;  Howard  v.  Car- 
penter, 11  Md.  259. 

On  the  same  principle,  where  a 
power  was  given  to  a  person  to 
be  executed  after  she  arrived  at 
the  age  of  twenty-five,  a  cove- 
nant by  her,  for  valuable  consid- 
eration, to  execute  the  power, 
made  before  she  arrived  at  that 
age,  was  held  to  be  a  valid  exe- 
cution in  equity  after  she  attained 
that  age.  Johnson  v.  Touchet,  37 
Law  J.  Ch.  25. 

4.  Farwell,  Powers,  394  et 
seq.;  McBride's  Heirs  v.  Wilkin- 
son, 29  Ala.  662;  Smith  v.  Bowe, 
38  Md.  463;   Miller  v.  Palmer,  55 
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In  the  case  of  a  power  given  to  a  married  woman, 
the  courts  have  shown  a  decided  indisposition  to  aid 
its  defective  execution,  the  formalities  imposed  as  to 
execution  being  presumably  for  her  protection  against 
the  influence  of  her  husband,  and  perhaps  also  against 
her  presumed  lack  of  business  experience.^ 

If,  in  the  course  of  the  execution  of  a  power,  a 
mistake  is  made,  so  that  the  true  intention  is  not  effect- 
ed thereby,  the  court  may  rectify  the  mistake.^ 

§  328.  Illusory  appointments.  Under  the  doctrine 
of  ''illusory"  appointments,  it  was  formerly  the  rule 
in  E-n gland  that,  where  one  had  a  ''nonexclusive"  pow- 
er,— that  is,  a  power  of  appointing  among  all  the  'mem- 
bers of  a  class,  as,  for  instance,  to  all  one's  children, — 
equity  would  regard  an  appointment  of  a  merely  nomi- 
nal share  to  one  of  such  class  as  invalid,  and  would 
require  a  substantial  share  to  be  given  him.'^  This 
doctrine  has  been  repudiated  by  some  courts  in  this 
country,  it  being  considered  that  the  claim  of  each  of 
the  objects  is  satisfied  if  there  is  any  appointment  to 
him,  however  small  the  sliare,^  while  by  other  courts  it 
is  apparently  recognized.^ 

Miss.  323;  Moreau  v.  Detchemen-  8.     Ingraham  v.  Meade,  3  WaU. 

dy,  18  Mo.  522.  Jr.    32,    13    Fed.    Cas.    No.    7045; 

5.  Hopkins  v.  Myall,  2  R.  &  M.  Lines  v.  Darden,  5  Fla.  71;  Haw- 
86;  Breit  v.  Yeaton,  101  111.  242;  thorn  v.  Ulrich,  207  III.  430,  69 
Montgomery  v.  Agricultural  Bank,  N.  E.  885;  Graeff  v.  DeTurk,  44 
10  Sm.  &  M.  (Miss.)  566;  Justis  Pa.  St.  527;  Lloyd  v.  Fritz,  235 
V.  English,  30  Gratt.   (Va.)   565.  Pa.  St.   538,    84  Atl.   450;    Fronty 

6.  Johnson  v.  Bragge  (1901)  1  v.  Godard,  Bailey  Eq.  (S.  C.)  517. 
Ch.  28;  Hoo'd  v.  Mackinnon  (1909)  9.  Hatchett  v.  Hfatchett,  103 
1  Ch.  476;  Beatty  v.  Olark,  20  Oal.  Ala.  556,  16  So.  550;  Degman  v. 
11;  Monzo  v.  Woodhouse,  185  N.  Degman,  98  Ky.  717,  34  S.  W. 
Y.  295,  6  L.  R.  A.  N.  S.  746,  78  523;  Clay  v.  Smallwoo'd,  100  Ky. 
N.  E.  71;  Grayson  v.  Weddle,  63  212,  38  S.  W.  7;  Loosing  v.  Loos- 
Mio.  523.  ing,    85   Neb.   66,   122   N.   W.   707; 

7.  Sugden,  Powe/s,  449,  938;  City  of  Portsmouth  v.  Shackford, 
Butcher  v.  Butcher,  1  Ves.  &  B.  46  N.  H.  423;  McCamant  v.  Nuc- 
79.  kolls,    85   Va.   331,   12    S.    E.   160; 
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The  doctrine  referred  to,  having  been  found  to  be 
exceedingly  nnsatist'actory  by  reason  of  the  difficulty 
of  ascertaining,  without  a  resort  to  litigation,  wliat 
Avas  a  merely  nominal  and  what  a  substantial  share, 
was  abolished  in  England  by  a  statute,"^  providing 
that  no  appointment  should  be  invalid  by  reason  of 
the  smallness  of  the  share  appointed  in  favor  of 
any  of  the  objects  of  the  i)ower.'^  This  statute  was 
subsequently  repealed  by  another  statute'^  in  effect  mak- 
ing every  power  to  appoint  among  several  objects  an 
exclusive  power,  that  is,  a  power  authorizing  an  ap- 
pointment which  excludes  one  or  more  of  such  objects^' 
unless  the  amount  of  the  share  from  which  no  member 
of  the  class  shall  be  excluded  is  expressly  stated  in 
the  instrument  creating  the  power.  In  several  states 
likewise  the  statute  provides  that  when  by  the  terms 
of  the  power  the  property  is  to  be  appointed  among 
a  class  in  such  manner  and  proportions  as  the  donee 
sees  fit,  he  may  allot  it  to  one  or  more  to  the  exclusion 
of  others. ^^ 

§  329.  Fraud  on  powers.  Equity  will  intervene  to 
prevent  a  fraud  upon  a  power,  as  it  is  termed,  this  con- 
sisting of  the  execution  of  a  special  power  by  the  donee 
thereof  with  an  ulterior  purpose  on  his  part  not  within 
the  intention  of  the  creator  of  the  i)ower.  The  word 
''fraud,"  as  used  in  this  connection,  does  not  involve 
the  idea  of  defrauding  other  persons,  though  such  may 
frequently  be  its  effect.  It  refers  merely  to  the  fact 
that  advantage  is  sought  to  be  tiiken  of  the  power,  by 

Thrasher   v.    Ballard,    35    W.    Va.  Jessel  M.   R.  criticizing  this  stat- 

524,  14  S.  E.  282.     See  Herrick  v.  ute. 

Fowler,   108  Tenn.   410,   67   S.   W.  12.     37    &    38    Vict.    c.    37,    §    1 

861.  (A.  D.  1874). 

10.  St.  1  Wm.  IV  c.  46    (A.  D.  13.     Aiitr,  §  320,  note  67. 
1830).  14.    1  Stimson's  Amer.  Stat  Law, 

11.  See  Gain.sford  v.  Dunn,  L.  §    1658;     New    York    Real    Prop. 
R.    17    Eq.    405,    for    remarks    by  Law   §   138. 
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what  is  on  its  face  a  compliance  therewith,  to  utilize 
the  power  for  a  purpose  other  than  that  contemplated 
by  the  creator  thereof.  Indeed  the  decisions  under 
this  head  of  fraud  on  powers  appear  to  be  in  effect 
merely  decisions  as  to  the  construction  of  particular 
powers,  that  is,  decisions  whether  an  attempted  exercise 
of  the  power,  if  made  with  some  particular  motive, 
was  to  be  regarded  as  within  the  sco]ie  of  the  power. 

There  has  been  decided  to  be  a  fraud  on  the  power 
when  one  having  power  to  appoint  among  a  class  exer- 
cised the  power  in  favor  of  one  member  of  the  class  in 
consideration  of  a  pecuniary  consideration^^  and  like- 
wise when  the  donee  appointed  to  a  child  who  was  ill, 
and  likely  to  die,  in  order  that  he  might  himself  in- 
herit what  the  child  received.^"  And  the  execution  of 
a  power  was  set  aside  when  it  was  in  favor  of  the  do- 
nee's son  in  order  that  the  son  might  be  able  to  furnish 
security  for  the  father.^" 

An  appointment  under  a  power  may  be  a  fraud 
thereon,  although  the  donee  intends  no  benefit  to  him- 
self; as  when  it  is  made  in  pursuance  of  an  antecedent 
agreement  that  the  appointee  shall  transfer  some  in- 
terest in  what  he  receives  to  a  person  or  persons  not 
objects  of  the  power  ;^^  or  when  it  is  made  in  a  particu- 

It  has  benn  suggested  that  any  16.     Wellesley  v.  Mornlngton,  2 

court  not  bound  by  precedent  on  Kay  &  J.  143. 

the  subject  should  adopt  this  view  17.     Bostick  v.  Winton,  1  Sneed 

even    in    the    absenoc   of    a    stat-  (Tenn.)   524. 

utory    pro'vision,    las    was    done    in  18.     Fa,rw,ell,  Powers,  474;   Bir- 

England  on  an  appeal  from  Lower  ley  v.   Birley,  25  Beav.  299.     See 

Canada.     See  remarks  of  Profes-  Horn  v.   Sayer,  184  111.  App.  236. 

sor  John  C.  Gray,  25  Harv.  Law  But    an    appointment    is    not    in- 

Ruv.  at  p.  27,  citing  McGibbon  v.  valid    because     the     appointee     im- 

Abbott,   10  App.   Cas.    653.  mediately,   even   by  the  same  in- 

15.     Budington    v,    Munson,    33  strument,  makics   a  settlement  of 

Conn.  481;  Beatson  v.  Bowers,  174  the  appointed  property  on  a  per- 

Ind.  601,  91  N.  E  922;  Degman  v.  son    not   an   object   of  the   power 

Degman,    98    Ky.    717,    34    S.    W.  Ibid.       And     see,     apparently     to 

523;    Holt   v.    Hogan,    58   N.    Car.  this  ofect,  Glenn  v.  Glenn,  21  S. 

82;   Shank  v.  Dewitt,  44  Ohio  St.  Car.  308. 
237.  6  N.  E.  255. 
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lar  way  with  the  object  of  induciiii;'  some  i)articular  course 
of  eoiidiK't  on  tlie  part  of  the  ai)i)()iiitoe'''  or  oi'  punish- 
ing a  pai'ticuhir  course  of  conduct  on  the  part  of  an- 
other.-" But  the  execution  in  favor  of  a  particuhir 
person  will  not,  it  seems,  be  set  aside  because  it  is 
based  on  a  preference  for  that  person  over  others,  or 
on  animosity  to  those  excluded,  the  ])urpose  or  inten- 
tion only,  and  not  tlie  motive,  being  a  subject  for  in- 
quiry.-^ 

Cases  of  fraud  upon  a  ])ower  may  arise  in  con- 
nection with  powers  of  sale  given  for  some  ])articular 
purpose,  as  for  support,  it  being  in  effect  a  fraud  on  the 
])Ower  if  a  sale  is  made,  pur])orting  to  be  a  sale  under 
the  power,  but  not  actually  for  tlie  [)urpose  for  whicii 
the  power  was  given.^-  And  there  is  what  might  be 
regarded  as  a  fraud  on  a  power  of  sale  when  there  is 
a  merely  colorable  sale,  or  the  donee  of  the  power  is 
the  purchaser  as  well  as  the  seller.-''  As  there  is  if 
the  donee  is  in  terms  given  a  right  to  exercise  his 
judgment  as  to  making  a  sale,  and  he  fails  to  exercise 
his  judgment  in  good  faith.-"*  Likewise  a  ])ower  in 
terms  to  dispose  of  land  may  be  such  as  to  authorize 
a  sale  and  not  a  gift,  and  a  gift  might  be  regarded  as 
a   fraud    on    the    power.-""^^      Ordinarily,    however,    such 


19.  D'Abbadie  v.  Bizoin,  5  Ir. 
Rep.  Eq.  205. 

20.  Topham  v.  Portland,  1  De 
G.   J.  &  S.   517,  11   H.   L.   Cas.   32. 

21.  Farwell,  Powers,  484; 
Leake,  Prop,  in  Land,  432;  Top- 
ham  V.  Duke  of  Portland,  5  Ch. 
App.  57;  McCamant  v.  Nickolls, 
85  Va.  331,  12  S.  E.  160.  See 
Fronty  v.  Godard,  1  Bailey  Eq. 
(S.  C.)  517;  Hill  v.  Jon, 's,  65  Ala. 
214;  Hamilton  v.  Mound  City  Mut. 
Life  Ins.  Co.,  6  Lea   (Tenn.)    402. 

22.  Fleming  v.  Mills,  182  111. 
464,  55  N  E.  373;  "Griffin  v.  Grif- 
fin,   141    111.    373,    31    N,    E.    131; 


Hutchinson    v.   Cole,   6    R.   I.   314, 
See  ante,  §  324,  note  80. 

23.  Wormley  v.  Wormley,  8 
Wheat.  (U.  S.)  421.  5  L  Ed.  651; 
Harty  V.  Doyle,  49  Hun  .410,  3 
N.  Y.  Supp.  574;  Taylor  v.  Haskell, 
178  Pa.  106,  35  Atl.  732;  Middle- 
ton  V.  Bower,  75  W.  Va.  187,  83 
S.  E.   723. 

24.  Stocker  v.  Foster,  178  Mass. 
591,  60  N.  E.  407;  Penniman  v. 
Sanderson,  13  Allen  (Mass.)  193; 
Baiid  V.  Boucher,  60   Miss.  326. 

25.  See  Henderson  v.  Black- 
burn, 104  111.  227,  44  Am.  Rep. 
780;  Huston  v.  Craighead,  23  Ohio 
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cases  are  treated  by  the  courts  as  involving,  not  a 
fraud  upon  the  power,  but  merely  an  improper  exer- 
cise of  the  power,  that  is,  an  execution  not  within  the 
scope  of  the  power. 

That  there  was  a  fraud  on  the  power  in  the  exer- 
cise thereof  cannot  ordinarily  be  asserted  as  against 
a  bona  fide  purchaser  for  value  claiming  under  the 
power.^*^ 

§  330.  Gifts  in  default  of  execution.  The  nature 
of  a  gift  in,  default  of  execution  of  the  power,  ''in  de- 
fault of  appointment"  as  it  is  usually  expressed,  has 
been  previously  explained.^'^'^  Frequently  such  a  gift 
is  made  in  express  terms,  but  though  not  expressed, 
such  a  power  has  frequently  been  implied  by  the  courts. 

It  has  in  England  been  decided  that  even  when 
the  appointment  is  in  favor  of  the  very  persons  in 
favor  of  whom  the  property  is  limited  in  default  of 
appointment,  and  gives  them  exactly  the  same  interests 
as  they  would  otherwise  receive,  they  are  to  be  regard- 
ed as  taking  by  force  of  the  appointment  rather  than 
of  the  limitations  in  the  original  instrument.^*''^  In 
New  York  a  contrary  view  has  been  asserted.^*^*^ 

In  the  case  of  a  power  of  appointment  among  a 
certain  class,  instead  of  regarding  it  as  a  power  in  the 

St.  198;  Myrick  v.  Williamson,  190  39;  Arnold  v.  Southern  Pine  Tim- 
Ala.  485,  67  So.  273.  ber  Co.,  58  Tex.  Civ.  App.  186,  123 

26.     Wolf  V.  Hines,  93  Ga.  329,  S.  W.  1162;  ante,  §  137,  note  83. 
20    S.    E.    322;    Griffin    v.    Griffin,  26b.     Sweetapple  v.  Horlock,  L. 

141   111.    373,    3    N.    E.    131;    Price  R.    n    Ch.    Div.   745. 
V.  Hay,  22  Ind.  18;    Guaranteie   &  2oc.     In     re     Lansing's     Estate, 

Trust  Co.  V.  Jones,  103  Tenn.  245,  182  N.  Y.  238,  74  N.  E.  882;  Matter 

58  S.  W.  219.  of    Hoffman's    Estate,    161    N.    Y. 

26a.     Ante,   §  315.  App.    Div.    836,    146    N.    Y.    Supp. 

That    one    to    whom    a    gift    is  898,    and    apparently    to    this    ef- 

made   in   default  of   appointment  feet   are:    Southern   Pine   Timber 

takes  a  vested  estate,  see  Sugden,  Co.  v.  Arnold,  —  Tex.   Civ.  App. 

Powers,     622;     Farwell,     Powers,  — ,    139    S.    W,    917,    1167;    Boyce 

310;   Doe  v.  Martin,  4  Term.  Rep.  v.  Waller,  9   Dana.   (Ky.)   478. 
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nature  of  a  trust,  enforceable  in  favor  of  the  objects 
of  the  power,  the  English  courts  have  frequently  im- 
plied a  gift  to  such  objects  in  default  of  appointment,^'' 
and  a  like  view  appears  to  have  been  occasionally  taken 
in  this  country.-'*  Whether  such  a  gift  bo  implied,  or 
the  power  regarded  as  one  in  trust  for  the  class  named, 
seems  to  be  immaterial  as  regards  results.^'-*  No  gift 
can  so  be  implied  in  case  there  is  an  express  gift  over 
in  default  of  appointment.^^ 

When  the  instrument  creating  the  power  contains 
an  express  gift  to  a  class,  with  a  power  to  determine, 
by  appointment,  in  what  shares  and  in  what  manner 
the  members  of  the  class  are  to  take,  the  property  vests, 
until  the  power  is  exercised,  in  all  the  members  of  the 
class.  Consequently,  the  death  of  one  of  the  class  be- 
fore the  time  for  the  appointment  does  not  divest  his 
interest,  and  it  goes  to  his  heirs  or  devisees. ^^     On  the 


27.  Sugden,  Powers,  591;  The 
cases  are  fully  considered  bv 
Professor  John  C.  Gray,  in  an 
article  in  25  Harv.  Law  Rev.  1  et 
seq.  See  also  the  extensive  col- 
lection of  cases  in  an  article  by 
Professor  John  R.  Rood,  in  15 
Mich.  Law  Rev.  386  et  seq. 

28.  McGaughey  v.  Henry,  15  B. 
Mon.  (Ky.)  383;  Govin  v.  Gordon, 
38  Miss.  205;  Loosing  v.  Loosing, 
85  Neb.  66,  122  N.  W.  707;  Dom- 
inick  V.  Sayre,  3  Sandf.  (N.  Y.) 
555;  Stableton  v.  Ellison,  21 
Ohio  St.  527;  Milliken  v.  Welliver, 
37  Ohio  St.  460;  In  re  McNeile's 
Estate,  217  Pa.  179,  66  Atl.  328; 
"Withers  v.  Yeadon,  1  Rich.  Eq. 
(S.  C.)  331;  Cathey  v.  Cathey,  9 
Humph.  (Tenn.)  470;  Rogers  v. 
Rogers,  2  Kead  (Tenn.)  660. 

29.  See  Sugden,  Powers,  592; 
Farwell,  Powers,  527;  Saulsbury 
V.  Denton,  3  Kay.  &  J.  535. 


30.  Eoddy  V.  Fitzgerald,  6  H. 
L.  Gas.  823,  856;  Atkinson  v.  Dow- 
ling,  33  S.  C.  414,  12  S.  E.  93; 
Farwell,  Powers,  533. 

31.  Farwell,  Powers,  534; 
Lambert  v.  Thwaites,  L.  R.  2  Eq. 
151,  5  Gray's  Gas.  386;  Caster- 
ton  V.  Sutherland,  9  Ves.  445; 
Wilson  V.  Duguid,  24  Ch.  Div. 
244,  392;  Rhett  v.  Mason's  Ex'x, 
18  Grat.  (Va.)  541;  Carson  v. 
Carson,  62  N.  C.  57.  See  Govin 
V.  Gordon,  38  Miss.  205.  So,  in 
Lambert  v.  Thwaites,  supra 
where  the  property  was,  at  the 
death  of  a  life  tenant,  to  be  di- 
vided among  all  such  tenant's 
children  in  such  shares  as  he 
should  declare  by  will,  it  was 
decided  that,  he  not  having  ap- 
pointed the  shares  by  will,  the 
surviving  children,  and  also  the 
devisees  of  a  deceased  child,  were 
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other  hand,  if  the  instrument  creating  the  power  does 
not  contain  an  express  gift  of  the  property  to  a  class, 
but  merely  a  power  to  A  to  give  it,  as  he  may  think 
fit,  among  the  members  of  that  class,  the  law  implies 
an  intent  to  give  it,  in  default  of  appointment,  to  those 
only  of  the  class  to  whom  it  might  have  gone  under  an 
exercise  of  the  power;  and  consequently,  if  the  power 
could  be  exercised  by  will  only,  the  heir,  devisee,  or 
representative  of  one  of  the  class  who  dies  during  the 
donee's  life  is  not  entitled  to  share.^^ 

§  331.  Extinguishment  of  powers.  A  power  of 
appointment  is  generally  extinguished  by  its  execution 
if  the  entire  interest  in  the  whole  property  is  there- 
by appointed,  and  some  powers,  such  as  powers  of  sale, 
are  necessarily  exhausted  by  a  single  execution  cover- 
ing all  the  property.^^  But  a  power  may  be  executed 
at  different  times  over  different  parts  of  the  property, 
or  to  the  extent  of  partial  interests  and  estates  there- 
in, as  where  one  appoints  an  estate  for  life  at  one  time, 
and  a  fee  at  another,'*''  and  a  power  of  leasing  may  be 
exercised  from  time  to  time.^^  A  power  is  necessarily 
extinguished  when,  the  purposes  for  iwhich  it  was  created 
have  ceased  to   exist,-''®   or  w^hen   the   power  is   one   to 

all  entitled  to  share  in  the  prop-  invest   has   been   held   not   to   be 

erty.  exhausted    by    one    sale    and    in- 

32.  Farwell,  Powers,  536;  vestment.  Owsley  v.  Eads' 
Lambert  v.  Thwaites,  L.  R.  2  Eq.  Trustee,  22  Ky.  Law  Rep.  355,  57 
151;  Kennedy  v.  Kingston,  2  Jac.  s.  W.  225. 

&  W.  431;  Walsh  v.  Wallinger,  2  34.     Sugden,  Powers,  272. 

Russ.  &  M.  78.     See  I'n  re  Phene's  35.     Farwell,  Powers,  43. 

Trusts,  L.  R.  5  Eq.  346.  36.     Farwell,  Powers,  39;  2  Per- 

33.  Farwell,  Powers,  43;  Hill  j.y  Trusts,  §  498;  Smith  v.  Tay- 
V.  Hill,  81  Ga.  516,  8  S.  E.  879;  lor.  21  111.  296;  Wilks  v.  Burns, 
Fritsch  v.  Klausing,  11  Ky.  Law  go  Md.  64;  Conant  v.  Stone,  176 
Rep.  788,  13  S.  W.  241;     Ex  parte  Mich.  654,  143  N.  W.   39;   Hetzell 

Elliott,  5  Whart.   (Pa.)  524;  Asay  v.    Barber,    69    N.    Y.    1;    Hoyt    v. 

V.   Hoover,     5   Pa.    St.     21;    Hidell  Day,    32    Ohio    St.    101;     Swift's 

V.  Girard  Life  Ins.  Co.,  14  Phila.  Appeal,  87  Pa.  St.  502. 
401.    But  a  power  to  sell  and  re- 


§   331]  POWEKS.  1101 

sell  for  purposes  of  division,  and  the  persons  entitled 
agree  to  a  division.^"^  So,  in  ilie  case  of  a  power  to 
sell  in  order  to  obtain  funds  for  tlie  use  or  support 
of  a  jjerson  named,  the  power  will  cease  upon  the  death 
of  sUch  person. ''^ 

A  power  of  appointment,  or  other  power  not  to 
be  exercised  in  the  name  of  the  donor  of  the  power,  is 
not  extinguished  by  the  death  of  the  donor.  Indeed, 
in  the  ordinary  ease,  as  before  remarked,  as  being  cre- 
ated by  will,  the  power  does  not  come  into  existence 
until  the  donor's  death.  In  this  respect,  as  in  others, 
such  a  power  is  to  be  distinguislied  from  a  i)ower  of 
agency,  that  is,  an  authority  given  to  one  as  agent, 
which,  as  being  necessarily  executed  in  the  donor's 
name  and  as  his  act,  cannot  survive  the  donor's  death. ^'*" 

Where  a  power  is  given  to  a  person  named  as  exe- 
cutor, the  cessation  of  the  executorship,  or  his  retire- 
ment from  the  office,  will  not  terminate  his  power  if 
it  is  given  to  him  personally,'"^  or  as  trustee,^'^  though 
it  will  have  that  effect  if  the  power  is  annexed  to  the 
office  of  executor.^ ^  A  power  of  sale  given  to  a  trustee 
will  terminate  with  the  termination  of  the  trust,  un- 
less a  contrary  intention  appear.^-     A  power  is   like- 

37.  Chasy  V.  Gowdy,  43  N.  J.  Schirmer,  38  S.  C.  294;  Larned  y. 
Eq.  95;  Wooster  v.  Cooper,  59  N.  Bridge,  17  Pick.  (Mass.)  339; 
J.  Eq.  204;  Prentice  v.  Janssen,  SchoU  v.  Olmstead,  84  Ga.  693; 
79  N.  Y.  478.  Hazel  v.  Hagan,  47  Mo.  277. 

38.  Jackson  v.  Jansen,  6  Johns.  40.  Greenland  v.  Waddell  116 
(N.  Y.)  73;  Ward's  Lessee  v.  Bar-  X.  Y.  234,  15  Am.  St.  Rep.  401,  22 
rows,  2  Ohio  St.  241;  Wilkinson  N.  E.  367;  Scholl  v.  Olmstead,  84 
V.   Buist,   124   Pa.   St.   253;    Fidler  Ga.  693,  11  S.  E.  541. 

V.  Lash,  125  Pa.  St.  87;    Harmon  41.     Littleton    v.   Addington,    59 

V.    Smith,    38   Fed.    482.      But   not  Mo.  275;  Goad  v.  Montgonuiry,  119 

upon  the  death  of  one  of  several  Cal.    552,    63    Am.    St.    Rep.    145; 

persons,    for    whose    benefit    the  Jones  v.  Broadbent,  21  Idaho,  555, 

aale  is   to  be  made.     Ely  v.   Dix,  123    Pac.    476.      See    Hoffman    v. 

118  111.  477.  Hoffman,  66  Md.  568. 

38a.     Ante,  §  311.  42.     Fox  v.  Storrs,  75  Ala.  265; 

39.  Smith  v.  Mclntyre,  37  C.  C.  Bakewell  v.  Ogden,  2  Bush  (Ky.) 
A.   177,  95  F'((d.  585;    Mordecai  v.  265;    Heard    v.    Reade,    171    Mass 
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wise  extinguished  if  its  exercise  is  dependent  on  the 
consent  of  another  person,  or  of  other  persons,  and 
one  such  person  dies  without  having  given  consent,^^ 
and  a  power  which  is  entirely  discretionary  in  the  donee 
will  cease  upon  his  death.*^  In  the  case  of  a  power  of 
snlo  eiven  to  an  executor  or  trustee,  a  provision  that 
it  shall  be  exercised  within  a  certain  number  of  years 
is  usually  regarded  as  directory,  and  not  mandatory, 
and  hence  as  not  invalidating  a  sale  after  that  time.^^ 
And  such  a  power  will  not,  it  seems,  in  any  case,  be 
regarded  as  extingaished  by  mere  lapse  of  time,  ex- 
cept as  this  may  give  rise  to  a  presumption  that  the 
particular  purpose  for  which  the  power  was  created, 
such    as    the    payment    of    debts,    no    longer    obtains.*^ 

By  conveyance   or  release.     A   power   of  ap- 


pointment which  is  given  to  one  who  has  no  estate  in 


374,  50  N.  E.  ess,  DeLashmutt  v. 
Teetor,  261  Mo.  412,  169  S.  W. 
34.  See  Ely  v.  Dix,  118  111.  477, 
9  N.  E.  62;  Johns  Hopkins  Uni- 
versity V.  Middleton,  76  Md.  186, 
24  Atl.   454. 

43.  Sugden,  Powers,  252;  Bar- 
ber V.  Gary,  11  N.  Y.  3?7;  Powles 
V.  Jordan,  62  Md.  499;  Peirsol  v, 
Roop,  56  N.  J.  Eq.  739;  Gulick 
V.  Griswold,  160  N.  Y.  399,  54  N. 
E.  780.  But  see  Leeds  v.  Wake- 
field, 10  Gray  (Mass.)  514. 

44.  Dunn  v.  Morse,  109  Me.  254, 
83  Atl.  795.    Ante,  §  317. 

45.  Pearce  v.  GardU'sr,  10  Hare 
287;  Cuff  V.  Hall,  1  Jur.  (N.  S.) 
972;  Kidwell  v.  Brumma.gim,  32 
Cal.  436;  Hale  v.  Hale  1:?7  Mass. 
168;  Marsh  v.  Love,  42  N.  J.  Eq. 
112,.  6  Atl.  889;  Mott  v.  Acker- 
man^.  92  N.  Y.  539;  Shalter  & 
Ebling's  Appeal,  43  Pa.  St.  83, 
82  Am.   Dec.   552;    Fahnestock  v. 


Fahiiestock  152  Pa.  St.  56,  34  Am. 
St.  Rep.  623,  25  Atl.  313;  Fred- 
ericks V.  Kerr,  219  Pa.  St.  365, 
68  Atl.  835;  Hallum  -  Silliman, 
78  Tex.  347,  14  S.  W.  797;  Contra, 
Daly's  Lessee  v.  James,  8  Wheat. 
(U.  S.)  495,  5  L.  Ed.  070;  Rich- 
ardson V.  Sharpe,  29  Barb.  (N. 
Y.)  222.  And  see  Bakewell  v. 
Ogden  2  Bush  (K/.)  265;  Har- 
lan V.  Brown,  2  Gill.  (Md.)  475, 
41  Am.  Dec.  433;  Hemphill  v. 
Pry,  183  Pa.  St.  93,  38  Atl.  1020. 
46.  Se  Smith  v.  Tyler,  21  111. 
296;  Muldrov  v.  Fox,  2  Dana 
(Ky.)  74;  Hoffman  v.  Hoffman,  66 
Md.  568,  8  Atl.  460;  Moores  v. 
Moores,  41  N.  J.  Law  440;  Morse 
V.  Hackensack  Sav.  Bank,  47  N. 
J.  Eq.  279,  12  L.  R.  A.  62,  20  Atl. 
961;  Ward  v.  Barrows,  2  Ohio  St. 
241;  Swift's  Appeal,  87  Pa.  502; 
Murdock  v.  Johnston,  7  Cold. 
(Tenn.)   605. 
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the  land  and  is  not  the  creator  of  the  power,  ami  which 
is  not  exercisable  for  the  donee's  benefit,  is  termed  a 
power  ''simply  collateral."  Such  a  power  cannot  be 
extinguished  by  any  act  in  the  nature  of  a  release  or 
otherwise,  on  the  part  of  the  donee  of  the  power.*'^ 
This  is  said  to  be  for  the  reason  that  the  power  is  ''no 
more  than  a  mere  nomination "^^  whicli  means  presum- 
ably that  it  being  a  power  to  be  exercised  for  the  bene- 
fit of  others,  one  who  has  no  possible  share  in  that  liene- 
fit,  and  no  estate  in  the  land,  should  not  be  allowed  to 
destroy  it.^^  In  case  however  a  power  thus  given  to 
one  who  has  no  estate  in  the  land  is  exercisable  for  the 
benefit  of  the  donee,  that  is,  if  the  power  is  general  and 
not  speciaP^  the  donee  may,  it  seems,  release  the  pow- 
er, the  release  being  in  effect  an  appointment  under 
the  power.^^  Moreover  if,  in  making  a  conveyance  of 
land,  with  or  without  the  retention  of  an  estate  there- 
in, the  grantor  reserves  to  himself  a  power  of  revoca- 
tion, he  may  release  this  power,  as  being  merely  some- 
thing retained  by  him  out  of  the  estate  granted. ^2 

If  the  donee  of  a  power  has  an  estate  in  the  land 
which  might  be  affected  by  the  exercise  of  the  power, 
as  occurs  when  a  tenant  in  fee  simple  is  given  power 
to  appoint  to  others  in  fee^^  or  a  tenant  for  life  is  given 
power  to  grant  leases  in  possession,  the  power  is  known 

47.  Digge's  Cas.  1  Co.  Rep.  173;       365,  373. 

Grange     v.     Tiving,     O.     Bridgman,  50.     Ante,  §  315,  note  23. 

Ill;  Sugden,  Powers,  49.     This  is  51.     West  v.  Barney,  1  Russ.  & 

changed  in  England  by  the  Con-  Mylne,  431;   Sugden,  Powers,  47; 

veyancing    Act    of    1881    (section  24    Harv.    Law    Rev.    at    p.    516, 

52),  which  aUows  any  donee  of  a  article  by  Professor  John  C.  Gray, 

power  to   release  it  by   deed,   or  see  Hume  v.  flord,  5  Graft.  (Va.) 

contract  not  to  exercise  it.     This  374. 

probably    does    not    apply    to    a  52.     Albany's   Case,   1   Co.   Rep. 

power  in  trust.     Farwell,  Powers,  iiOb;  Grange  v.  Tiving,  0.  Bridg- 

13.  man,  115;  West  v.  Berney,  1  Russ. 

48.  Hale,  C.  B.,  in  Edwards  v.  &  Myl.   431. 

Sleater,  Hardres.  410,   415.  53.     Post,  this  section,  note  65- 

49.  See  per  Kindersley,  V.  C,       66. 
in  Coffin  v.  Cooper,  2  Dr.  &  Sm. 
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as  a  power  ''appendant"  or  ''appurtenant,"  it  being 
to  some  extent  dependent  on  the  estate  of  the  donee. 
Such  a  power  will  be  extinguished  by  an  alienation  of 
the  donee's  estate,  to  the  extent  to  which  the  exercise 
of  the  power  would  otherwise  derogate  from  the  estate. 
In  other  words,  one  who  has  conveyed  an  estate  to  an- 
other cannot  thereafter  divest  such  estate,  in  whole  or 
in  part,  by  exercising  a  power. '^'^  He  may,  however, 
freely  exercise  the  power  if  he  expressly  retains  that 
right  in  making  the  conveyance, ^'^  as  he  may  if  his 
alienee  consents  thereto.^*'  And,  as  above  indicated, 
the  subsequent  exercise  of  the  power  is  invalid  only 
ill  so  far  as  it  derogates  from  the  estate  conveyed  by 
him.^^ 

Where  the  donee  of  a  power  has  an  estate  in  the 
land,  but  this  is  not  such  that  it  could  be  affected  by 
an  exercise  of  the  power,  as  when  a  tenant  for  life 
has  power  to  a})point  by  will  to  his  children,  the  power 
is  said  to  be  "in  gross"  or  collateral.  Such  a  power 
is  not  affected  by  an  alienation  of  the  donee's  estate, 

54.     Alexander    v.    Mills,    6    Ch.  in    the   analogous   case   of  a   sale 

App.     124;     Hardaker     v.     Moor-  under  execution  on  a  judgment,  a 

house.    26    Ch.    Div.    417;    McFall  power    appendant    is    not    extin- 

V.    Kirkpatiick,     236     111.     281.    Co-  guished.  citing  to  this  effect,  Doe 

lumbia  Trust  Co.   v.   Christopher,  v.  Jones,   10  B.   &  C.   459;    Eaton 

133    Ky.     335.     117     S.     W.    943;  v.    Sanxter,   6    Sim.    517;    Skeeles 

Brown    v.    Renshaw,    57    Md.    67;  v.  Shearly,  8   Sim.   153,  3  Myl.  & 

Leggett  V.  Doremus.  25  N.  J.  Eq.  Cr.   112;    Leggett  v.   Doremus,  25 

122.  N.  J.  Eq.  122. 

And      a    like    rule     has    been    in  55.     Long    v.    Rankin,    Sugden, 

Entrland  applied  when  there  was  Powers,  899. 

an   involuntary   alienation   of   the  56.     Alexander    v.    Mills,   L.    R. 

donee's    estate    under    the    '    nk-  6   Ch.   124;    Lonsdale  v.   Lowther, 

rupt  act.     Doe  v.  Britain,  2  B.  &  (1900)    2   Ch.  687. 
Aid.  93;   Simpson  v.  Bathurst,  L.  57.     Jones      v.      Windwood,      3 

R.   5   Ch.    193;    Hole   v.   Escott.   2  Mees.    &    W.    653;     Alexander    v. 

Keen,   444,   4   Myl.   &   Cr.    187.     A  Mills,   L.    R.    6    Ch.    124;    Leggett 

view  which  is  questioned  by  Pro-  v.    Doremus,     25    N.     J.    Eq.     122. 

fessor  Gray  in  24  Harv.  Law  Rev.  See  Reid  v.  Gordon,  35  Md.  174. 
at  p.  515,  in  view  of  the  fact  that 
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since  his   subsequent   exercise   oL'  the   power   can   in    no 
way  derogate  from  the  grant. -^^ 

One  having  a  power  in  gross  may,  it  has  been  hekl, 
extinguish  it  l>y  a  rekvise,"''*  as  may  one  having  a 
power  appendant  or  api)urtenant.''^  But  a  power  in 
trust,  that  is,  an  imperative  power,  cannot  be  released, 
it  seems." ^  That  a  i)ower  is  testamentary,  that  is,  to 
be  exercised  by  will  does  not,  it  lias  been  decided,  af- 
fect the  right  of  the  donee  to  release  the  power,*^-  tbc 
result  being,  as  has  been  well  pointed  out,''-'  that  although 
the  intention  of  the  creator  of  the  power  was  that  the 
destination   of  the   property   should  not   be   established 


58.  West  V.  Berney,  1  Russ.  & 
M.  431;  Sugden,  Powers,  46,  79; 
Learned  v.  TaUmadge,  26  Barb. 
(N.  Y.)  443. 

59.  Horner  v.  Swann,  T.  &  R. 
430;  Coffin  v.  Cooper,  2  Drew. 
&  Sm.  365.  373;  Palmer  v.  Locke, 
1.5  Ch.  D.  294;  In  re  Ross  (1904) 
2  Ch.  348;  Thorington  v.  Thoring- 
ton,  82  Ala.  489,  1  So.  716;  Co- 
lumbia Trust  Co.  V.  Christopher, 
133  Ky.  335,  117  S.  W.  943; 
Langley  v.  Conlan,  212  Mass. 
135,  98  N.  E.  1064;  Grosven- 
or  V.  Bowen,  15  R.  I.  549, 
10  Atl.  589;  Atkinson  v.  Bowling, 
33  S.  Car.  414,  12  S.  E.  93.  In 
Coffin  V.  Cooper,  2  Drew.  &  Sm. 
365,  supra.  doubts  are  ex- 
pressed whether  on  principle  one 
having  a  limited  power  of  ap- 
rointment  should  be  able  to  ex- 
tinguish it  by  release  merely  be- 
cause he  has  an  estate  in  the 
land,  and  like  doubts  are  forcibly 
stated  in  the  article  by  Professor 
Gray,  before  referred  to,  in  24 
Harv.  Law  Rev.  at  p.  517  et  seq. 
where  he  points  out  that  the  ac- 
cepted rule  is  based  on  the  obso- 
R.    P.— 70. 


k'te  doctrine  of  tortious  convey- 
ances. See  also.  23  Harv.  Law 
Rev.  at  p.  394. 

In  Norris  v.  Thomson,  19  N. 
J.  Eq.  307,  20  N.  J.  Eq.  489,  it  is 
held  that  the  donee  of  a  power 
in  gross  cannot  release  it  for 
his  own  benefit,  citing  Cunyng- 
hame  v.  Thurlow,  1  Russ.  &  Myl. 
436,  note,  which  latter  case  is 
however,  apparently  now  over- 
ruled.    See  Farwell,  Powers,  496. 

60.  Smith  v.  Houblon,  26  Beav. 
482;     In  re  Radcliffe  (1892)   1  Ch. 

227. 

61.  Farwell,  Powers,  13,  Wil- 
liams, Real  Prop.  397;  Dunne's 
Trusts,  L.  R.  1  Ir.  516;  Saul  v. 
Pattinson,  34  Wkly.   Rep.  561. 

62.  Barton  v.  Briscoe,  Jac.  603; 
In  re  Chambers,  11  Jr.  Eq.  R. 
518;  Chism  v.  Lipsctt  (lOO.'J)  1 
Ir.  R.  60;  Thorington  v.  Thoring- 
ton, 82  Ala.  489,  1  So.  716;  Gros- 
venor  v.  Bowen,  15  R.  I.  549,  10 
Atl.  589. 

63.  Kindersley,  V.  C.  in  Coffin 
V.  Cooper,  2  Drew.  &  Sm.  365; 
See  Professor  Gray's  Article,  24 
Harv.  Law  Rev.  523  ct  sc(2. 
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until  the  donee's  death,  the  latter  is  allowed  to  establish 
it  during  his  life.  And  a  mere  covenant  by  the  donee 
not  to  execute  the  power  has  been  regarded  as  operating 
in  equity  as  a  release.^* 

Merger.     By  the  English  authorities  a  power 

of  appointment  is  not  merged  in  a  fee  simple  which  is 
given  to  the  donee  of  the  power  by  the  instrument 
creating  the  power,  as  in  the  case  of  an  estate  in 
fee  simple  limited  to  such  uses  as  A  may  appoint, 
and  in  default  of  appointment  to  the  use  of  A 
and  his  heirs,  A  being  able,  in  such  case,  to  dispose 
of  the  land  either  by  the  exercise  of  the  power  or  the 
conveyance  of  his  estate.^^"®''  In  those  states,  how- 
ever, such  as  New  York,  in  which  the  statutes  tend  to 
regard  one  as  having  an  estate  in  fee  simple  when  he 
is  given  an  absolute  power  of  disposition  which  he  may 
exercise  for  his  own  benefit®'  the  English  view  in  this 
regard  would  not  be  accepted,  and  the  power  would  in 
such  case  be  regarded  as  non-existent.®^ 

A  power  given  to  the  owner  of  a  particular  estate, 
whether  appendant  or  in  gross,  would  ordinarily  be 
extinguished  by  his  acquisition  of  the  fee  simple,  not 
so  much  on  the  theory  of  merger,  as  because  the  pur- 
pose of  the  creation  of  the  power  no  longer  exists.®^ 

§  332.  Appointed  property  as  assets.  Property 
which  is  subject  to  a  general  power  of  appointment  is 
not,  apart  from  statute,  liable  for  the  payment  of  debts 
of  the  donee,  even  in  equity,  since  the  person  entitled 
in  default  of  appointment  has  an  equal  equity  with  the 

64.     Davies      v.      Huguenin,      1  67.     Ante,   §  32. 

Hem.  &  M.  730;   Isaac  v.  Hughes,  68.     Hetzel  v.  Barber,  69  N.  Y. 

L.   R.   9   Eq.   191;      In  re  Evered,  1;    Jennings  v.  Conboy,  73   N.  Y. 

(1910)  1  Ch.  147.  230. 

65-66.        Sugden,    Powers,    93;  69.     Farwell,  Powers,  38,  citing 

See    Edward    Clere's    Cas,    6    Co.  Cross  v.  Hudson,  3  Bro.  C.  C.  30; 

Rep.    17b;    Maundrell   v.    Maund-  Mortlock  v.  Buller,  10  Ves.  292. 
rell,  10  Ves.  24. 
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donee's  creditors/^  In  England,  liowevor,  and  also 
in  some  states,  if  such  a  power,  wliether  testamentary 
or  not,  is  executed  by  tlie  donee  in  favor  of  one  who 
pays  no  consideration,  a  ''volunteer,'"^  the  property 
is  thereby  made  assets  in  equity  for  payment  of  the 
donee's  debts,  and  the  claims  of  creditors  will  take  pre- 
cedence of  the  claims  of  the  appointees."^-  The  doctrine 
has  been  criticized  as  operating  to  defeat  the  intention 
of  the  donor  of  the  power  and  of  the  donee  as  well, 
and   as   ignoring   the   distinction    between   powers    and 


70.  Holmes  v.  Coghill,  7  Ves. 
499,  12  Ves.  206;  Jones  v.  Clif- 
ton, 101  U.  S.  225,  25  L.  Ed.  908; 
Patterson  v.  Lawrence,  83  Ga.  703, 
7  L.  R.  A.  143,  10  S.  E.  355;  Gil- 
man  V.  Bell,  99  111.  144;  Craw- 
ford V.  Langmaid,  171  Mass.  309, 
50  N.  E.  606;  Montague  v.  Silsbee, 
218  Mass.  107,  105  N.  E.  611; 
Ryan  v.  Mahan,  20  R.  I.  417,  39 
Atl.  893. 

71.  An  appointee  by  will  has 
been  decided  to  be  a  volunteer, 
although  the  appointment  is 
made  in  pursuance  of  a  cove- 
nant   executed    for    a    pecuniary 

consideration.  In  re  Lawley 
(1902)  2  Ch.  673,  799;  Beyfus  v. 
Lawley  (1903)  App.  Cas.  411; 
Vinton  v.  Pratt,  228  Mass.  468, 
117  N.  E.  919. 

That  the  doctrine  making  the 
appointed  property  assets  does 
not  apply  in  favor  of  creditors 
as  against  a  bona  fide  purchaser 
from  a  volunteer  appointee,  see 
Patterson  v.  Lawrence,  83  Ga 
703,  7  L.  R.  A.  143,  10  S.  E. 
355. 

72.  Sugden,  Powers,  474;  Far- 
well,  Powers,  286;  Holmes  v. 
CoghiU,   7   Ves.   499;    O'Grady   v. 


Wilmot  (1916)  2  App.  Cas.  231, 
246,  247,  270;  Brandies  v.  Coch- 
rane, 112  U.  S.  344,  28  L.  Ed. 
760;  Manson  v.  Duncanson,  166 
U.  S.  533,  546,  41  L.  Ed.  1105; 
Knowles  v.  Dodge,  1  Mackey.  (D. 
C.)  66;  Gilman  v.  Bell,  99  111.  144; 
Clapp  V.  Ingraham,  126  Mass.  466; 
Johnson  v.  Gushing,  15  ,  N.  H. 
288;  Tallmadge  v.  Sill,  21  Bavb. 
(N.  Y.)  34;  Rogers  v.  Hinton,  62 
N.  Car.  101,  63  N.  Car.  78;  Free- 
man's Adm'r  v.  Butters,  94  Va. 
406,  26  S.  E.  845. 

The  appointed  property  is  not 
to  be  subjected  to  payment  of 
debts  if  there  is  other  property 
sufficient  for  the  purpose.  Pat- 
terson V.  Lawrence,  83  Ga.  703, 
7  L.  R.  A.  143,  10  S.  E.  355; 
White  V.  Massachusetts  Inst,  of 
Technology,  17  Mass.  84,  50  N.  E. 
512;  Tuell  v.  Harley,  206  Mass. 
65,  91  N.  E.  1013;  Fleming  v. 
Buchanan,  3  De  G.,  M.  &  G. 
976. 

The  doctrine  obviously  has  no 
application  to  special  powers, 
that  is,  powers  to  be  exercised 
in  favor  of  a  particular  class  of 
persons.  Price  v.  Ciierbonnier, 
103  Md.  107,  63  Atl.  209. 
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})ropertyJ^  and  has  heen  repudiated  or  questioned  in 
two  or  three  jurisdiotionsJ*  On  the  other  hand  it  has 
been  said,  in  support  of  the  doctrine,  that  equity  in  ap- 
plying it  merely  treats  the  appointed  land  or  fund  as 
the  property  of  the  person  who,  by  the  express  authority 
of  the  original  owner,  has  the  right  to  treat  it  as  his 
property  and  does  so.'^  In  England,  execution  is  now 
allowed  by  statute  against  land  over  which  the  debtor 
has  a  power  which  he  may  exercise  for  his  own  bene- 
tit  i"^'"'  and  in  a  number  of  states  a  power  which  can 
be  executed  to  the  extent  of  a  fee  simjtle  estate  in  favor 
of  the  donee  himself  is  by  statute  made  equivalent  to 
an  estate  in  fee  simple  in  him  for  the  purpose  of  satis- 
fying the  claims  of  his  creditors,  and  the  execution  of 
the  power  may  be  decreed  for  their  benefits® 

§  333.  State  statutory  systems.  In  New  York  and 
in  five  other  states  which  have  adopted  its  legislation 
in  tnis  legard,  the  law  of  powers  has  been  the  subject 
of  statutory  codification,  involving  numerous  changes 
from  the  law  as  it  exists  in  England  and  other  states.'^'' 
These    statutory    provisions    in    express    terms    abolish 

73.  1  story,  Equity  Jur.  §  176,  Adm'r,  56  Ala.  350;  Hume  v.  Ran- 
note.  See  8  Columbia  Law  Rev.  dall,  141  N.  Y.  573,  36  N.  E.  402; 
at  p.  652,  11  Id.  at  p.  664.  Compare  Ford  v.  Ford,  70  Wis.  19.  5  Am. 
12  Id.  161.  St.    Rep.    159.    35    N.   W.    '^98.  See 

74.  Com.  V.  Duffield,  12  Pa.  St.  also  Farmers'  Loan  &  Trust  Co. 
277;  Humphrey  v.  Campbell,  59  v.  Kip,  192  N.  Y.  266,  85  N.  E.  59; 
S.  Car.  39,  37  S.  E.  26;  Wales'  and  note  bastd  thereon,  in  8  Col- 
Adm'r  v.  Bowdish's  Ex'r,  61  Vt.  umbla  Law  Rev.  at  p.  654,  as 
23,  4  L.   R.   A.   819,   17   Atl.   1000.  regards   the   New  York  Law. 

75.  Johnson  v.  Cushing,  15  N.  77.  1  Stimson's  Am.  St.  Law. 
H.  298.  §§     1650-1659;     New     York     Real 

75a.     1  &  2   Vict.  c.  110,  3.   13.  Prop.   Law,  §§  130-182;   Michigan 

See    Williams,    Real    Prop.,    381;  Howell's  Ann.  St.  191:-,  §§  10756- 

Farwell,  Powers,  509.  10817;  Minnesota  Gen.  Stat.  1913, 

76.  1  Stimson's  Am.  St.  Law,  §§6727-6787;  North  Dakota  Comp. 
§§  1656,  1657;  Chaplin,  Express  Laws  1913,  §§  5381-5443;  South 
Trusts,  §  711;  4  Sharswood  &  Dakoia  Civil  Code,  §§  319-381; 
Budd's  Lead.  Cas.  Real  Prop.  25,  Wisconsin   Stat.   1913,  c.   97. 

28.    See  Alford'b  Adm'r  v.  Alford's 
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powers  as  they  formerly  existed,  but,  in  the  solution  of 
questions  not  covered  by  the  statute,  the  English  law 
on  the  subject  is  occasionally  referred  to,"*  and  in 
many  respects  the  same  principles  apply  as  before  the 
statutory  change.  For  a  discussion  of  this  peculiar  code 
system,  and  of  the  numerous  decisions  whicli  liave  })een 
rendered  in  the  construction  and  application  of  its  pro- 
visions, reference  must  be  made  to  local  treatises,  and 
here  there  will  be  made  mention  only  of  the  statutory 
classification  of  the  subject."* 

Powers  are,  by  these  statutes,  divided,  (1)  accord- 
ing to  the  degree  of  control  given  over  the  property, 
into  general  and  special  powers,  and,  (2)  according  to 
the  persons  interested  in  their  exercise,  into  lieneficial 
])owers  and  powers  in  trust.  A  power  is  general  where 
it  authorizes  the  transfer  or  incumbrance  of  a  fee,  by 
either  a  conveyance  or  a  will  or  a  cliarge,  in  favor  of 
any  person  whatever,  while  it  is  special  if  the  persons 
or  class  of  persons  in  whose  favor  it  may  be  exercised 
are  named,  or  if  it  authorizes  the  creation  or  incum- 
brance of  an  estate  less  than  a  fee.**^  This  division  into 
general  and  special  powers  corresponds  with  the  Pvng- 
lish  division  into  general  and  limited  or  particular  pow- 
ers, so  far  as  it  is  based  on  the  designation  of  persons 
in  whose  favor  the  power  must  be  exercised. ''^ 

A  power  is,  under  these  statutes,  "beneficial,"  if 
no  person  other  than  the  donee  has,  by  the  terms  of 
its  creation,  any  interest  in  its  execution,  while  a 
power  is  "in  trust"  if  any  person  or  persons,  other  than 
the  donee  of  the  power,  is  designated  as  entitled  to 
any  portion  of  the  proceeds  or  other  benefits  to  result 
from  its  execution,  or  if  the  disposition  or  charge  which 

78.  See        Cha  lin,        Ex' ress  authority  on  the  subject. 
Trusts  ard  Powers,  §  531;  Reeves,  80.     New  New  York  .leal  Prop. 
Real  Property,  1210  note.  Law,  §§  113-115. 

79.  A     Treatise     on     Express  81.     See    Farwell,    Powers,    8; 
Trusts   and    Powers,    by   Stewart  Sugdcn,  Powers,  394. 

Chaplin,  Esq.,  is  the  met  reliable 
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it  authorizes  is  limited  to  be  made  to  a  person  or  class 
of  persons  other  than  the  donee. *^  Powers  in  trust 
are  imperative  unless  there  is  an  express  direction,  in 
the  creation  of  the  power,  that  it  shall  he  discretionary^^ 
and  consequently  powers  in  trust,  as  known  to  the 
English  law,  would  be  included  in  the  statutory  class 
of  the  same  name, 

§  334.    Application  of  Rule  against  Perpetuities  to 

powers. (a)    As   determined  by  language   creating 

power.  If  a  power  of  appointment,  by  the  terms  of  its 
creation,  may  possibly  be  exercised  after  the  time  fixed 
by  the  Rule  against  Perpetuities,  the  power  is  bad.^* 
The  language  by  which  it  is  sought  to  create  the  power 
is  in  effect  a  limitation  of  an  estate  to  arise  on  an 
event,  the  exercise  of  the  power,  which  may  not  occur 
until  after  the  legal  period.  Accordingly  a  power  given 
to  an  unborn  person  to  appoint  by  will,  is  invalid,  as 
is  a  special  power,  at  least,  given  to  such  a  person,  to 
appoint  either  by  deed  or  will.®*^ 

A  power,  even  though  it  is  to  be  exercised  within 
the  period  of  the  rule,  is  invalid  if  such  that  the  limita- 
tions created  in  the  exercise  of  the  power  would  neces- 
sarily be  invalid  under  the  rule.^® 

A  power  which  must  be  exercised,  if  at  all,  within 
a  reasonable  time,  is  valid,  provided  a  period  over 
twenty-one    years    exceeds,    in    the    particular   case,    a 

82.  New  York  Real  Prop.  Law,  strong  argument  to  the  effect  that 
§§  116-llB.  the   same  rule  applias  to  a  gen- 

83.  Id.  §  137.  eral  power  exercisable  by  deed  or 

84.  Gray,  Perpetuities,  §  475;  will,  see  article  by  J.  L,.  Thorn- 
Bristow  \.  Boothby,  2  Sim.  &  S.  dike,  Esq.,  in  28  Harv.  Law  Rev. 
465;   Woodbridge  v.  Winslow,  170  664. 

Mass.  388,  49  N.  E.  738.  86.     Such  as  a  power  in  A  to 

,    85.     Gray,   Perpetuities,    §    477,  appoint   to   all   of  his   grandchil- 

citing   Wollaston   v.    King,   L.   R.  dren   who   are   living   twenty-five 

8  Eq.  165;  Morgan  v.  Gronow,  L.  years  after  his  death.    Gray,  Per- 

R.    16    Eq.    1.      See  In  re  Har-  petuities,  §  476. 
greaves,  43  Ch.  Div.  401.     For  a 
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reasonahlo  tiino.^''^  It  must  be  exorcised,  if  it  is  ever 
exercised,  within  the  period  of  the  rule. 

A  power  of  appointment  whieh  does  not  require  an 
appointment  viohitinc^  the  rule  is  not  bad  merely  be- 
cause it  does  not  preclude  such  an  appointment,  since 
not  the  power  alone,  but  the  power  in  connection  with 
the  appointment,  is  what  serves  to  create  an  estate. ^^ 

Powers  given  to  a  trustee  to  sell  or  lease  land  are 
not  necessarily  invalid  merely  because  it  is  not  ex- 
pressly provided  that  the  power  shall  be  exercised 
within  a  life  or  lives  in  being  and  twenty-one  years 
thereafter.^^  Such  powers,  in  the  absence  of  language 
showing  a  contrary^  intention,  will  cease  upon  the  ter- 
mination of  the  trust,  and  if  the  trust  is  to  terminate 
within  the  period  of  the  rule,  the  power  is  valid."*^ 
Moreover,  so  soon  as  the  ultimate  equitable  owner  is 
entitled  to  call  for  a  conveyance  of  the  legal  title,  the 
power  is  non  existent  for  the  purposes  of  the  rule,  since 
the  equitable  owner  can  at  any  time  destroy  it.^^  In 
a  considerable  number  of  jurisdictions,  however,  the 
ultimate  equitable  owner  cannot  terminate  the  trust  by 
calling  for  the  legal  title  at  a  time  previous  to  that  at 
which  the  creator  of  the  trust  intended  that  it  should 
come  to  an  end,'^^  and  in  those  jurisdictions  the  validity 

87.  Gray,  Rule  against  Per-  Lantsbery  v.  Collier,  2  Kay  &  J. 
petuities,  §  478;  Re  Sudeley  709,  Cresson  v.  Ferree,  70  Pa. 
(1894)  1  Ch.  334;  Coope-'s  Estate,  St.  446;  Pulitzer  v.  Livingston, 
150  Pa.  576,  30  Am.  St.  Rep.  829,  89  Me.  359. 

24  Atl.  1057;   Eary  v.  Raines,  73  90.     Gray,    Perpetuities,    §    493. 

W.  Va.  513,  80  S.  E.  806.  See    Heard    v.    Read,    171    Mass. 

88.  Gray,  Perpetuities,  §§  510-  374,  50  N.  E.  638;  Cresson  v. 
513;  Lewis.  Perpetuity,  487;  Sug-  Ferree,   70   Pa.  446. 

den.    Powers,    152;    Routledge    v.  91.     Gray,   Perpetuities,   §    490; 

Dorrill,  2  Ves.  Jr.  357;  Lawrence's  Pulitzer  v.  Livingston,  89  Me.  359, 

Estate,   136  Pa.    354,   11  L.   R.  A.  36  Atl.  635;    Cooper's  Estate,  150 

85,   20  Am.   St.   Rep.   925,   20  Atl.  Pa.  576,  30  Am.  St.  Rep.   829,  24 

521;    Stone  v.     Forbes,  189  Mass.  Atl.  1057;  In  re  Cotton's  Trustees, 

163,  75  N.  E.   141.  19  Ch.  D.  624. 

89.  Gray,   Perpetuities,   §§   498,  92.     Ante,   §   116(d). 
499,    506;    Sugden,    Powers,    850; 
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of  such  power  cannot,  it  would  seem,  be  supported 
on  the  theory  that  the  right  to  call  for  a  conveyance 
will  accrue  within  the  period  of  the  rule.  And  even 
in  jurisdictions  in  which,  as  in  England,  the  right  to 
call  for  a  conveyance  is  independent  of  the  intention 
of  the  creator  of  the  trust,  cases  may  readily  occur  in 
which  such  right  will  not  necessarily  accrue  within  the 
period  of  the  rule,  so  as  to  prevent  the  failure  of  the 
power.®'' 

It  has  been  forcibly  argued,'**  that  a  power  of  sale 
given  to  a  trustee  is  entirely  valid,  without  regard 
to  the  possible  remoteness  of  the  time  of  its  exercise, 
upon  approximately  the  following  grounds :  The  trustee 
has  the  legal  title  and  consequently  has  the  right  to 
dispose  thereof,  without  regard  to  the  power,  the  only 
effect  of  the  power  being  to  enable  him  to  convey  the 
legal  title,  even  to  a  purchaser  with  notice,  free  of  the 
trust.®^  The  power  of  sale  is  in  etfect  merely  a  provi- 
sion that,  upon  the  sale  of  the  land  by  the  trustee,  the 
trust  shall  cease  as  to  the  land  sold,  and  there  is  no 
reason  why  such  a  provision  as  to  the  termination  of  the 
trust  should  restrict  the  termination  to  the  period  fixed 
b}^  the  Rule  against  Perpetuities.  In  so  far  as  the  sale 
may  result  in  the  fastening  of  a  similar  trust  on  the 
proceeds  of  the  sale  or  on  the  land  in  which  such  pro- 
ceeds are  invested,  this  trust  may  properly  be  re- 
garded as  arising,  or  expected  to  arise,  by  operation  of 
law,  and  as  consequently  not  within  the  prohibition  of 
the  Rule  against  Perpetuities.  And  any  subsequent  sale 
of  the  land   purchased   with   the  proceeds   of  the   first 

93.  See  Goodier  v.  Johnson,  18  Roland  R.  Foulke,  Esq.,  in  16  Co- 
Ch.  D.  441:  Goodier  v.  Edmunds.  lumbia  Law  Rev.,  pp.  537,  627, 
(1893),  3  Ch.  455;  In  re  Daveron  -where  the  whole  subject  of  the 
(1893),  3  Ch.  421;  In  re  Wood  effect  of  the  Rule  against  Per- 
(1894),  2  Ch.  310.  (1894)  3  Ch.  petuities  in  connection  with 
381;  In  re  Appleby  (1903),  1  Ch.  powers  is  discussed,  with  a  fuli 
565;  «e  Bewick  (1911),  1  Ch.  116;  citation  of  authorities. 

Gray,    Perpetuities,    §§    509a-509i.  95      ^^te,  §  314,  note  22. 

94.  In  a  suggestive  article  by 
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sale  may  likewise  be  regarded  as  effected  by  force  of 
the  legal  title  in  the  trustee,  the  power  of  sale  merely 
serving  to  terminate  the  trust  arising  by  operation  of 
law.  It  would  seem  that  a  power  in  a  trustee  to  make 
leases,  though  the  exercise  of  the  power  is  not  restricted 
to  the  period  of  the  rule,  might  be  upheld  on  a  lik«' 
theory,  that  the  power  of  leasing,  so  called,  is  merely  a 
provision  to  the  effect  that  upon  the  making  of  a 
lease  the  trust  shall  be  suspended  for  the  period  of 
the  lease,  in  the  sense  that  the  cestui  can,  during  such 
period,  make  no  claim  to  the  possession  of  the  laud  as 
against   the    tenant    under   the   lease.*^* 

(b)  As  determined  by  language  exercising  the 


power.  In  determining  the  validity  of  limitations 
created  by  the  exercise  of  a  special  power,  that  is,  a 
power  exercisable  in  favor  of  a  limited  class  of  persons 
only,  the  period  allowed  by  the  rule  is  computed  from 
the  time  of  the  creation  of  the  power,  and  not  from 
the  time  of  its  execution.^*'  That  this  is  so  is  generally 
agreed,  but  the  authorities  are  not  entirely  explicit  as  to 
why  it  is  so.  The  reason  would  seem  to  be  that,  in  the 
case  of  such  a  power,  the  limitation  by  which  an 
estate  to  arise  in  the  future,  or  rather  the  possibility 
of  such  an  estate,  is  sought  to  be  created,  is  found  in 
the  gift  of  the  power,  and  the  mere  fact  that  one  or 
more  terms  of  that  limitation,  the  persons  to  take  there 
under,  for  instance,  and  the  interests  they  are  to  take, 
remain  for  subsequent  ascertainment,  is  no  reason  for 
postponing  the  time  at  which  the  vesting  must  occur  in 
order   to   satisfy    the    rule.**^      But    though    the    period 

95a.     But  Mr.   Foulke  does  not  24  Atl.  418;    Stone  v.  Forbes.  189 

appear  to  recognize   the  applica-  Mass.    163,    75    N.    E.    141;    Law- 

bility  of  such  a  theory  to  a  power  lence's  Estate,  136  Pa.  355,  11  L. 

of     leasing.       See     16     Columbia  R.  A.  85,  20  Am.  St.  Rep.  925,  20 

Law  Rev.  at  p.   628.  Atl.  521;    ]n  re  Boyd's  Estate,  199 

96.     Gray,  Perpetuities,  §§  514-  Pa.  497.  49  Atl.  299. 
523b;  Sugden,  Powers,  396;  Bart-  97.     See  16  Columbia  Law  Rev. 

ktt  V.  Sears,  81  Conn.  34,  70  Atl.  at  p.  364,  article  by  Mr.  Foulke. 
33;  Thomas  v.  Gregg,  76  Md.  169, 
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allowed  by  the  rule  is  to  be  computed  from  the  time  of 
the  creation  of  the  power,  the  language  in  the  instru- 
ment executing  the  power  is  not  to  be  read  into  the 
instrument  by  which  the  power  was  created,  for  the 
purpose  of  ascertaining  the  validity  of  the  execution  of 
the  power.  This  is  to  be  ascertained  with  reference 
to  conditions  existing  at  the  time  of  the  execution  of 
the  power,  since  it  is  at  that  time  that  the  limitation 
involved  in  the  gift  of  the  power  actually  becomes  com- 
plete and  operative.  If  at  that  time,  as  things  have 
turned  out,  it  appears  that  the  vesting  will  necessarily 
occur  within  the  period  of  the  rule,  the  fact  that,  if 
the  language  of  the  instrument  executing  the  power 
had  been  inserted  in  the  instrument  creating  the  power, 
it  would  have  been  invalid,  is  immaterial.  For  instance, 
a  devise  to  the  grandchildren  of  a  living  person  is  in- 
valid, but  if  a  power  of  appointment  is  given  by  will 
to  such  person,  he  may  execute  it  in  favor  of  his  grand- 
children, provided  it  appears  at  the  time  of  execution 
that  no  grandchild  will  be  born  more  than  twenty-one 
years  after  a  life  or  lives  in  being  at  the  time  of  the 
creation  of  the  power,  testator's  death."^ 

A  general  power,  not  restricted  as  to  the  persons  in 
favor  of  whom  it  may  be  exercised,  whether  it  is 
exercisable  by  deed  or  will,  or  by  deed  alone,  has  been 
regarded  by  the  courts,  for  the  purpose  of  the  Rule 
against  Perpetuities,  as  equivalent  to  absolute  owner- 
ship, and  its  exercise  as  on  the  same  footing  as  an 
original  conveyance,  with  the  result  that,  in  determining 
the  validity  of  the  exercise  (execution)  thereof,  the 
period  of  the  rule  is  computed  from  the  time  of  its 
exercise,  and  not  from  the  time  of  the  creation  of  the 
power.®^     Whether  a  like  view  is  to  be  applied  when 

98.     Gray,    Perpetuities,    §     51(5  99.     Gray,    Perpetuities,    §    524; 

et  seq.;  Morgan  v.  Gronow,  L.  R.  Lewis,   Perpetuity,   483;     Bray  v. 

16   Eq.   1;    Wilkinson   v.   Duncon,  Bree,  2  Clark  &  F.  453;   Mifflin's 

30    Brev.    Ill;      In   re    Hallinan's  Appeal,    121    Pa.    St.   205,    15   Atl. 

Trusts    (1904)    1  Ir.  Rep.   452.  525,  1  L.  R.  A.  436,  6  Am.  St.  Rep. 
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the  power  is  exercisable  by  will  alone,  is   a  question 
upon  which  conflicting  views  have  been  asserted.^ 


781;  Lawrence's  Estate,  136  Pa. 
St.  355,  20  Atl.  521,  11  L.  R.  A. 
85,  20  Am.  St.  Rep.  925.  "The 
appointment  can  be  considered 
an  appointment  to  the  donee 
himself  and  then  a  settlement  of 
his  own  property."  Gray,  Per- 
petuities, §  524. 

1.  That  a  like  view  applies  to 
a  power  exercisable  by  will  alone, 
see  Rous  v.  Jackson,  28  Ch.  Div. 
521;  In  re  Flower,  55  Law  J. 
Ch.  200;  Stewart  v.  Babington, 
27  L.  R.  Ir.  551;  Articles,  in  26 
Harv.  Law  Rev.  at  p.  64,  and  in 
27  Harv.  Law  Rev.  at  p.  709,  by 
Messrs.  A.  M.  Kales  and  J.  L. 
Thorndike,  respectively.  But  that 
a   general   power   exercisable   by 


will  alone  is  within  the  Rule 
against  Perpetuities,  see  In  re 
Powell's  Trusts,  39  Law  J.  Ch. 
188;  Garabrill  v.  Gambrill,  122 
Md.  563,  89  Atl.  1094;  Minot  v. 
Paine,  230  Mass.  514,  120  N.  E. 
167;  Genet  v.  Hunt,  113  N.  Y. 
158,  21  N.  E.  91;  Lawrence's  Es- 
tate, 136  Pa.  355,  11  L.  R.  A.  85, 
20  Am.  St.  Rep.  925,  20  Atl.  521; 
Cox  V.  Dickerson,  256  Pa.  510, 
100  Atl.  947.  And  see  citations 
in  16  Columbia  Law  Rev.  at  p. 
639,  and  Mr.  Foulke's  remarks, 
at  p.  643,  in  notes;  Gray,  Per- 
petuities, §§  526-526b.  948-969, 
and  an  excellent  editorial  note 
in  19  Columbia  Law  Rev.  at  p. 
62. 


Part  Four. 

rights  as  to  the  use  and  profits  of  another's  land. 

CHAPTER  Xr. 

NAl'URAL  RIGHTS 

§  335.  General  considerations. 

336.  Rights  restrictive  of  anotlier's  user  exceptional. 

337.  Malicious  erections. 

338.  Rights  as  to  air. 

339.  Natural  water  courses. 

(a)  General  considerations. 
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§  335.  General  considerations.  Tho  ovrnor  of  land 
has,  as  against  the  owners  oT  other  land  in  tlie  noigh- 
borhood,  four  classes  of  rights  as  i-egaids  his  own 
land:  firstly,  in  so  far  as  he  is  in  actual  oi-  eon- 
strnetive  possession  of  his  land,  a  light  to  freedom  from 
interference  with  his  j)ossession,  enforeihic  liy  an 
action  of  trespass  or  its  statutory  ecpiivalent  ;  s(M'ondly, 
a  right  to  demand  tliat  the  owners  of  neighhorinix  land 
shall  exercise  due  care  not  to  cause  physical  damage 
to  his  land  or  to  erections  thereon;  thirdly,  a  right, 
or  possible  right,  to  demand  that,  irrespective  of  any 
question  of  due  care,  an  owner  of  neighboring  land 
shall  not  cause  physical  damage  of  a  more  or  less 
permanent  character  to  his  land  or  to  erections  thereon, 
as  the  result  of  a  condition  intentionally  created  on 
such  neighboring  owner's  land,  and  fourthly,  a  right 
to  demand  that  the  owner  of  neighboring  land  shall 
not,  by  his  mode  of  utilizing  or  enjoying  his  land, 
interfere  with  the  enjoyment,  or  possil)le  enjoyment,  of 
the  former's  land. 

Of  the  various  classes  of  rights  above  enumerated, 
the  first  tw^o,  that  is,  the  right  to  immunity  from  tres- 
pass, and  the  right  to  immunity  from  damage  by  reason 
of  lack  of  due  care,  would  seem  to  call  for  consideration 
in  a  work  on  torts  rather  than  in  one  on  the  law  of 
land.  The  third  class  of  rights,  that  of  absolute  im- 
munity from  physical  damage  to  one's  land  or  to 
erections  thereon,  of  a  permanent  or  (piasl  permanent 
character,  by  reason  of  some  |)articnlai-  condition  created 
on  neighboring  land,  that  is,  from  damage  caused  by  such 
condition  even  in  the  absence  of  negligence,  app<'ars 
also  to  be  properly  a  subject  for  consideration  in  con- 
nection with  the  law  of  torts.  The  question  of  the  ex- 
istence and  extent  of  such  rights,  involving  an  absolute 
liability  on  the  part  of  neighboring  land  owners  for 
physical  damage,  has  been  the  subject  of  a  xvvy  con- 
siderable amount  of  discussion,  and  must  he  regarded 
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as  far  from  settled.^  We  will  in  this  work  refer  merely 
to  the  more  important  classes  of  cases  in  which  such 
a  right  has  been  asserted  to  exist.^  The  fourth  class 
of  rights  in  a  landowner  as  against  his  neighbor,  that 
to  demand  that  the  latter  shall  refrain,  not  from 
causing  physical  damage  to  the  former's  land,  but  from 
interference  with  the  enjoyment  or  possible  enjoyment 
thereof,  is  so  intimately  connected  with  the  question 
of  the  rights  of  enjoyment  incident  to  land,  as  to 
appear  to  call  for  consideration  in  a  work  on  real  prop- 
erty. Logically  rights  of  this  character  might  more 
properly  be  discussed  in  a  previous  chapter  of  this 
work,^  since  they  are  not  properly  rights  as  to  the  use 
of  another's  land,  but  merely  rights  to  non  interference 
with  one's  own  enjoyment  by  reason  of  such  use,  but 
it  is  convenient  to  consider  them  at  this  stage,  in  view 
of  their  intimate  association  with  the  law  of  easements, 
the  subject  of  the  following  chapter.  Indeed  they  are 
sometimes  referred  to  as  easements,  but  with  doubtful 
propriety,  and  we  adopt  the  expression  ''natural 
rights"  to  describe  these  different  phases  of  a  general 
right  in  the  landowner  freely  to  enjoy  the  use  of  his 
land  in  its  natural  condition,  without  interference  by 
his  neighbors. 

The  natural  rights  which  we  will  here  consider 
are  for  the  most  part  concerned  with  the .  condition  of 
the  atmosphere  above  one's  land,  including  therewith 
the  matter  of  freedom  from  noise  and  vibration,  and 
with  the  condition  or  disposition  of  water  which  natu- 
rally passes  over,  through,  or  by  one's  land.  Of  the 
same  general  character  is  the  right  of  a  landowner  to 
immunity,  to  a  qualified  and  somewhat  uncertain  ex- 
tent,^*   from    apprehension    of    danger    from    the    use 

1.     See    articles    by    Professor  and   references   in   these  articles. 

Francis  H.  Bohlen,  59  University  2.     See  Post,  §§  343-346. 

of  Penna.  Law  Rev.  pp.  298,  373,  3.     Ante,  c.   9. 

423,  by  Professor  Jeremiah  Smith,  3a.     As   to   the   general   theory 

17  Columbia  Law  Rev.  p.  382,  30  of  recovery  for  diminution  in  the 

Harv.  Law  Rev.  pp.  241,  319,  409,  value    of    land    by    reason    of    a 
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made  of  neighboring  land,'"'  as  for  instance,  its  nsc 
for  the  storage  or  manufacture  of  explosives.-''^  The 
right  of  a  landowner,  moreover,  so  far  as  it  may  exist, 
to  immunity  from  the  presence  or  passage  of  appli- 
ances, projectiles  or  the  like  above  his  land,^*^  may  also 
be  regarded  as  a  natural  right,  it  enuring  by  way  of 
protection,  if  not  of  his  actual  enjoyment  of  his  land, 
at  least  of  his  possible  enjoyment  thereof.  We  also 
discuss  in  this  chapter  what  are  known  as  the  rights 
of  lateral  and  subjacent  support,  though  these,  as  being, 
not  rights  as  to  freedom  from  interference  with  enjoy- 
ment, but  rather  rights  of  immunity  from  damage  to 
the  physical  structure  of  one 's  land,  belong  more  proper- 
ly to  the  third  class  of  rights  above  referred  to. 

Though  these  natural  rights,  so  called,  will  be 
here  discussed  only  as  they  exist  against  those  in 
possession    of    or    utilizing    neighboring    land,    similar 


dangerous  condition  on  adjoining 
land,  see  editorial  note  28  Yale 
Law  Journ.  171,  apparently  by 
Professor  Cook. 

3'b.  Occasionally  relief  has  ap- 
parently been  given  against  the 
occupation  of  neighboring  land  by 
a  special  ciass  01  hospital,  Dy 
reason  merely  of  a  iprevailing 
impreasiou  tuat  tne  viciuity  ut 
such  a  hospitail  is  a  source  of  dan- 
ger, without  regard  to  the  cor- 
rectness of  this  impression.  See 
Stotler  V.  Rochelle,  83  Kan.  86, 
109  Pac.  788;  Everett  v.  Paschall, 
61  Wash.  47,  31  L.  R.  A.  (N.  S.) 
827,  Ann.  Cas.  1912B,  1128,  111 
Pac.  879;  Baltimore  v.  Fairfield 
Improvement  Co.,  87  Md.  352,  39 
Atl.  1081,  67  Am.  St.  Rep.  344, 
40  L.  R.  A.  494;  Deaconess  Hos- 
pital V.  Bontjes,  207  111.  553,  64 
L.  R.  A.  215,  69  N.  E.  748. 

3c.  Henderson  v.  Sullivan,  159 
Fed.  46,  86  C.  C.  A.  236,  14  A.  & 


E.  Ann.  Cas.  590,  16  L.  R.  A.  N.  S. 
691;  Whaley  v.  Sloss  Sheffield  S 
&  I.  Co.,  164  Ala.  216,  20  Ann.  Cas. 
82,  51  So.  419;  Remsbcrg  v.  lola 
Portland  Cement  Co.,  73  Kan.  66, 
84  Pac.  548;  State  v.  Excelsior 
Powder  Mfg.  Co.,  259  Mo.  254, 
67  L.  R.  A.  N.  S.  1915A,  615, 
169  S.  W.  267;  Wier's  Appeal, 
74  Pa.  230;  Emory  /.  Hazard 
Powder  Co.,  22  S.  C.  476,  53  Am. 
Rep.  730;  Comminge  v.  Stevenson, 
76  Tex.  642,  13  S.  W.  566.  As  to 
other  combustibles,  such  as  gas- 
olene, see  Hendrickson  v.  Stand- 
ard Oil  Co.,  126  Md.  577,  95  Atl. 
153;  Whittemore  v.  Baxter  Laun- 
dry Co.,  181  Mich.  564.  14£  N.  W. 
437,  52  L  R.  A.  N.  S.  930;  O'Hara 
V.  Nelson,  71  N.  J.  Eq.  161,  63  Atl. 
836;  McGregor  v.  Camden,  47  W. 
Va.  193,  34  S.  E.  936. 
34  S.  E.  936. 
3d.     Ante,  §  251. 
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rights  of  enjoyment  of  one's  land  free  from  disturb- 
ance exist  as  against  other  members  of  the  community. 
For  instance,  the  ow^ier  of  land  may  complain  of  the 
pollution  of  the  air  by  reason  of  an  industrial  plant 
upon  neighboring  land,  but  he  might  also  complain  of 
the  pollution  of  the  air  by  the  operation  of  an  appliance 
not  on  neighboring  land,  as  for  instance,  on  a  ship  ly- 
ing in  a  nearby  harbor,  or  in  a  l)alloon  moored  in  close 
proximity  to  his  land.  But  the  possible  cases  of  inter- 
ference with  the  enjoyment  of  one's  land  otherwise  than 
by  reason  of  the  mode  of  utilization  of  neighboring  land 
are  but  few%  and  it  is  convenient  to  confine  our  discus- 
sion in  this  regard  to  the  reciprocal  rights  of  owners 
and  occupants  of  land.  Furthermore,  the  fact  that  the 
disturbance  of  the  physical  condition  of  one's  land  is 
by  one  in  the  possession  of  neighboring  land  may  fre- 
quently qualify  the  right  to  oliject  to  such  disturbance, 
for  the  reason  that  some  degree  of  disturbance  may  be 
a  necessary  incident  of  the  reasonable  user  of  such 
other  land,  the  theory  being,  in  general  terms,  that  a 
land  owner  can  object  to  a  particular  utilization  of 
neighboring  land  only  if  it  can  be  regarded  as  unreason- 
able as  against  him.^'*^ 

These  natural  rights,  though  in  effect  restrictive  of 
the  use  of  another's  land,  are  rights,  as  above  indicated 
not  in  such  other's  land,  but  as  to  one's  own  land.^' 
Their  legal  recognition  does  not  enable  the  owner  of 
land  to  object  to  the  use  which  may  be  made  of  neigh- 
boring land  so  long  as  he  is  not  affected  thereby  in 
his  actual  or  possible  enjoyment.  A  cannot,  for  in- 
stance, object  that  B,  an  upper  riparian  proprietor  on 
a  watercourse,  diverts  the  water,  if  the  water  is  re- 
turned to  the  channel  before  it  reaches  A's  land.  Were 
these  natural  rights,  so  called,  rights  in  another's  land, 

3e.     See    article    by    Professor  bor,"  in  17  Columbia  Law  Rev.  at 

Jeremiah  Smith,  "Reasonable  Use  p.  383. 

of  One's  Own  Property  as  a  Jus-  3f.     See  4  Harv.  Law  Rev.  15; 

tification  for  Damage  to  a  Neigh-  13  Id.  664-668. 


§  336]  Natural  Rights.  1121 

they  could,  it  has  been  well  said,"^^  be  created  only  Ijy 
grant  or  prescription.^'^ 

§  336.  Rights  restrictive  of  another's  user  ex- 
ceptional. Apart  from  the  ])r()tt'('ti()H  given  liiin  by 
the  recognition  of  these  natural  rights,  the  owner  of 
land  cannot  complain  of  the  use  which  is  being  nuide 
of  adjoining  or  neighboring  land,  however  snch  use 
may  affect  him  in  the  enjoyment  of  his  land,^  unless 
he  has  acquired  a  right  restrictive  of  such  use  either 
by  the  creation  of  an  easement  in  his  favor,  by  a  con- 
tract binding  the  neighboring  landowner  personally,  or 
unless,  in  some  states,  such  use  is  actuated  by  malice.''" 
Accordingly,  one's  neighbor  can  ordinarily  use  his  land 
for  any  business  whatever,  provided  it  is  not  in  its 
nature  illegal,  and  it  does  not  interfere  with  one  of 
these  natural  rights;^''  and  so  one  may  erect  any  struc- 
ture upon  his  land,  though,  by  reason  of  its  nnsightli- 
ness,  it  is  repugnant  to  the  feelings  of  the  adjaront 
owner,  and  depreciates  the  value  of  his  property.""^ 
Likewise,  the  owner  of  land  cannot  object  that  his 
building   is   deprived   of   light   by    an    erection   on    ad- 

3g.     Professor  C.  C.  LangdeU  in  Seventh   St.  Terrace   Co.,  20   Ore. 

13   Harv.  Law  Rev.    665.  401,    26    Pac.    277;     Shearman    & 

3h.     Or   some    other   equivalent  Redfield,  Negligence,  §§  17,  701. 

of  a  grant  for  the  purpose  of  ere-  4a.     Post.  §  337. 

ating  an  easement.     See  Post,  §§  4b.     Westcott   v.    Middleton,    43 

361-366.  N.    J.    Eq.    478;      Ex   parte    Whit- 

4.     See     John     Morris     Co.     v.  well,  98  Cal.  73,  35  Am.  St.  Rep. 

South  worth,  154  111.  118,  39  N.  E.  152;  Fisher  v.  Clark,  41  Barb.  (N. 

1099;    Leavenworth    Lodge    No.    2  Y.)    329;    Cooney    v.    North    Cent. 

V.    Byers,    54    Kan.    323,    38    Pac.  Ry.    Co.,    180    App.    Div.    675,    167 

261;    Garland  v.  Towne,  55  N.  H.  N.     Y.     Supp.     865;     O'Leary     v. 

55    20  Am.  Rep.  164;   Marshall  v.  Brooks  Elevator  Co.,  7  N.  D.  554; 

Welwood,    38   N.    J.    Law    339,    20  2    Wood,    Nuisances,    §    567. 

Am.    Rep.    394;     Radcliff's    Ex'rs  4c.     Falloon     v.     Schilling,     29 

V.  City  of  Brooklyn,  4  N.  Y.   195,  Kan.  292,  44  Am.  Rep.  642;   Dun- 

53  Am.  Dec.  357;   Booth  v.  Rome,  can    v.    Hayes,    22    N.    J.    Eq.    25; 

W.  &  0.  T.  R.  Co.    140  N.  Y.  267,  Harrison    v.   Good,    L.    R.    11     Eq. 

24    L.   R.   A.105,   37   Am.    St.    Rep.  338. 
552,    35    N.    E.    592;    Hummel    v. 
R.    P.— 71. 
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jacent  land,***'  that  a  view  from  his  premises  is  cut  off 
thereby,^  or  that  the  view  of  his  shop  windows  or  signs 
by  the  public  is  so  cut  off.*^  Nor  can  he  object  that 
windows  are  placed  in  a  neighboring  building  so 
as  to  enable  persons  to  look  into  his  windows  or  yard, 
his  only  remedy  being  to  construct  a  building  or  fence 
which  will  shut  off  the  neighbor's  view  of  his  premises.' 

§  337.  Malicious  erections.  The  question  whether 
the  fact  that  one's  motive  in  making  a  use  of  his  land 
which  injures  his  neighbor  was  merely  to  cause  such 
injury  is  in  itself  sufficient  to  make  his  course  of  action 
illegal  and  a  source  of  li:  bility,  is  a  branch  of  the 
much  discussed  question  of  the  effect  of  motive  as  an 


4cl.  Russell  V.  Watts,  10  App. 
Cas.  590,  596,  610;  Crofford  v, 
Atlanta,  B.  &  A.  R.  Co.,  158  Ala. 
286,  48  So.  366;  Western  Granita 
&  Marble  Co.  v.  Knickerbocker, 
103  Cal.  Ill,  37  Pac.  192;  T,  rner 
V.  Thompson.  58  Ga.  268,  24  Am. 
Rep.  497;  Tinker  v.  Forbes,  136 
111.  221,  26  N.  E.  503;  Lapere  v. 
Luckey,  23  Kan.  534,  33  Am.  Rep 
196;  Rogers  v.  Sawin,  10  Gray 
(Mass.)  376;  Shipman  v.  Beers, 
?  Abb.  N.  C.  (N.  Y.)  435;  Letts 
V.  Kessler,  54  Ohio  St.  73,  40  L. 
R.  A.  177,  42  N.  E.  765;  Haver- 
slick  V.  Byrnes,  33  Pa.  368;  Bailey 
V.  Gray,  53  S.  C.  503,  31  S.  E. 
354. 

5.  Aldred's  Case,  9  Coke  59; 
Attorney  General  v.  Doughty,  2 
Yes.  Sr.  453;  Ray  v.  Lynes,  10 
Ala.  63;  Guest  v.  Reynolds,  68 
111.  478,  18  Am.  Rep.  570;  Jenks 
V.  Williams,  115  Mass.  217;  Haw- 
kins V.  Sanders,  45  Mich.  491,  S 
N.  W.  98;  Quintini  v.  City  of 
Bay   St.    Louis,    64    Miss.    483,    60 


Am.  Rep.  62,  1  So.  625;  Harwood 
V.  Tompkins,  24  N.  J.  Law,  425; 
Mahan  v.  Brown,  13  Wend.  (N. 
Y.)  261,  28  Am.  Dec.  461;  Lyon 
V.  McDonald,  78  Tex.  71,  9  L.  R. 
A.  295,   14  S.  W.  261. 

6.  Butt  V.  Imperial  Gas.  Co.,  2 
Ch.  App.  158;  Smith  v.  Owen,  35 
Law  J.  Ch.  317;  Gallagher  v. 
Dodge,  48  Conn.  387,  40  Am.  Rep. 
182. 

7.  Tapllng  v.  Jones,  11  H.  L. 
Cas.  ''OO;  Pierce  v.  Lemon,  'i 
Houst.  (Del.">  519;  Guest  v.  Rey- 
nolds, 68  111.  478,  18  Am.  Rep. 
570;  Pierre  v.  Fernald,  26  Me. 
436,  46  Am.  Dec.  573;  Christ 
Churc'^  V.  Lavezzolo,  156  Mass. 
89,  30  N.  E.  475;  People  v.  De- 
troit Lead  Works,  82  Mich.  471, 
9  L  R.  A.  770,  46  N.  W.  735; 
Mahan  v.  Brown,  13  Wend.  (N. 
Y.)  261,  28  Am.  Dec.  461;  Shell 
V.  Kemmerer,  13  Phila.  (Pa.) 
502;  Frost  v.  Berkeley  Phosphate 
Co.,  42  S.  C.  402,  26  L.  R.  A.  693, 
46  Am.  St.  Rep.  736,  20  S.  E. 
280. 
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element  in  tort,^  a  qncstion  npon  whirli  the  authorities 
are  not  in  accord.  Tt  has  hecn  decided  in  a  numher  of 
cases  that  the  erection  of  a  ''spite  fence,"  that  is,  of  a 
fence  or  wall  constructed  merely  for  the  ])iirposo  of 
annoying  one's  neighbor,  is  not  a  wrongful  act,^  but 
there  are  occasional  decisions  to  the  contrary.^" 

In  some  states  a  statute  forbids  any  malicious 
erection,  or  the  malicious  erection  or  maintenance  of 
a  fence.  It  has  been  decided,  under  such  a  statute,  that 
a  structure  is  not  maliciously  erected  unless  the  inten- 
tion to  injure  was  the  predominant  motive  leading  to 
its   erection.^ ^     And  such   a   statute   in   reference   to   a 


8.  See  particularly  the  discus- 
sion of  this  question  in  18  Harv 
Law  Rev.  at  p.  411,  article  by 
Professor  J.   B.  Ames,   and   in   22 

Id.  at  p.  501,  article  by  F.  P. 
Walton,  Esq;  also  articles  by 
Professor  Jeremiah  Smith  in  20 
Harv.  Law  Rev.  pp.  453-455,  and 
30  Id.  259,  260.  The  matter  is 
also  referred  to  in  notes  in  26 
Harv.  Law  Rev.  at  p.  742,  and 
in  22  Law  Quart.  Rev.  at  p.  118. 
Many  authorities  are  cited  in  the 
opinions  in  Barger  v.  Barringer, 
151  N.  C.  433,  66  S.  E.  439,  25  L. 
R.  A.  N.  S.  831,  19  A.  &  E.  Ann. 
Cas.  472;  Hutton  v.  Watters,  132 
Tenn.  527,  L.  R.  A.  (N.  S.)  1916B, 
1238,  179   S.  W.   134. 

9.  Guest  V.  Reynolds,  68  111. 
478,  18  Am.  Rep.  570;  Russell  v. 
State.  32  Ind.  App.  243,  69  N.  E. 
482;  Lapere  v.  Luckey,  23  Kan. 
534,  33  Am.  Rep.  194;  Brostrom 
V  Lauppe,  179  Mass.  315,  60  N. 
E.  785;  Bordeaux  v.  Green,  22 
Mont.  254,  56  Pac.  218,  74  Am. 
St.  Rep.  600;  Mahan  v.  Brown, 
13  Wend  (N.  Y.)  261;  Pickard 
V.  Collins,  23  Barb.  (N.  Y.)  444; 
Letts  V.  Kessler,  54  Ohio  St.  73, 


40  L.  R.  A.  177,  42  N.  E.  765; 
Koblegard  v.  Hale,  60  W.  Va.  37, 
116  Am.  St  Rep.  868,  9  Ann.  Cas. 
732,  53  S.  E.  593;  Metzger  v. 
Hoohreim,  107  Wis.  2G7,  50  L.  R. 
A.  305,  81  Am.  St.  Rep.  841,  83 
N.  W.  30S;  Huber  v.  Merkel,  117 
Wis.  355,  94  N.  W.  354.  See  al.so 
Falloon  v.  Schilling,  29  Kan.  292. 
44  Am.  Rep.  642. 

10.  Norton  v.  Rancolph,  176 
Ala.   381,   40   L.    R.   A.    N.   S.    129, 

Ann.  Cas.  1915 A,  714,  58  So.  283; 
Burke  v.  Smith,  69  Mich.  380,  37 
N.  W.  838;  Flaherty  v.  Moran.  81 
Mich.  52,  8  L.  R.  A.  183,  21  Am. 
St.  Rep.  510,  45  N.  W.  381;  Kirk- 
wood  v.  Finegan,  95  Mich.  543, 
55  N.  W.  457;  Bush  v.  Mockett, 
95  Neb.  552,  145  N.  W.  1001; 
Horan  v.  Byrnes,  72  N.  H.  93, 
62  L.  n.  A.  602,  101  Am.  St.  Rep. 
670,  54  Atl.  945;  Barger  v.  Bar- 
ringer, 151  N.  Car.  433,  25  L.  R. 
A.  N.  S.  831,  19  A.  &  E.  Ann. 
Cas.  472,  66  S.  E.  439;  Hibbbard 
V.  Halliday,  —  Okla.  — ,  158  Pac. 
1158. 

11.  Gallagher  v.  Dodge,  48 
Conn.  387,  40  Am.  Rep.  382;  Lord 
V.   Langdon,   91   Me.   221,   39   Atl. 
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fence  has  been  construed  as  applying  only  to  a  fence 
on  or  near  the  division  line.^^  ^  statute,  making  it 
illegal  to  erect  or  maintain  a  fence,  unnecessarily  ex 
ceeding  a  certain  height,  for  the  purpose  of  annoying 
one's  neighbor,  has  been  held  to  be  a  valid  exercise  of 
the  police  power,^^  and  a  like  view  has  been  taken  of 
a  statute  applying  to  any  malicious  erection.'''  A  stat- 
ute, however,  requiring  one  to  obtain  the  consent  of  his 
neighbor  to  the  erection  of  any  structure  upon  his  land 
is  no  doubt  in  excess  of  the  legislative  power.'^ 

§  338.  Rights  as  to  air.  The  owner  of  land  has 
a  ''natural  right"  to  have  the  air  diffused  over  his 
premises  in  approximately  its  natural  condition,  free 
from  pollution  by  smoke,  dust,  or  vapors,'®  or  by 
disagreeable  odors, '^  and  a  violation  of  such  right  is  a 
nuisance,  entitling  him  to  the  recovery  of  damages,  or 
an  injunction  against  its  continuance.  Analogous  to 
this  right  is  that  of  a  landowner  to  enjoy  the  use  of 

552;    Rideout  v.  Knox,   148   Mass.  Co.  v.  Knickerbocker,  103  Ci.1.  Ill, 

368,'  2    L.    R.    A.    81,    12    Am.    St.  37  Pac.  192. 

Rep.  560,  19  N.  E.  390.  That  the  16.  St.  Helen's  Smelting  Co.  v. 
structure  increased  the  value  of  Tipping,  11  H.  L.  Gas.  642;  Sul- 
the  land  on  whi^h  it  was  erected  livan  v.  Royer,  72  Cal.  248,  1  Am. 
has  been  regarded  as  showing  a  St.  Rep.  51,  13  Pac.  655;  Whit- 
lack  of  malice.  Jones  v.  Wil-  ney  v.  Bartholomew,  21  Conn.  213; 
liams,  56  Wash.  588,  106  Pac.  Cooper  v.  Randell,  od  ill.  24; 
igg  Hendrickson  v.   tstandard  Oil  Co., 

12.  Brostrom  .  Lauppe,  179  126  Md.  577,  95  Atl.  153;  People 
Mass.  315,  60  N.  E.  785.  v.  Detroit  White  Lead  Works,  82 

13.  Rideout  v.  Knox,  148  Mass.  Mich.  471,  9  L.  R.  A.  722,  46  N. 
368,  12  L.  R.  A.  81,  12  Am.  St.  W.  735;  Smiths  v.  McConathy,  11 
Rep.  560,  19  N.  E.  390;  Horan  Mo.  517;  Ross  v.  Butler,  19  N.  J. 
V.  Byrnes,  72  N.  H.  93,  62  L.  R.  A.  Eq.  294,  97  Am.  Dec.  654;  Hutch- 
602,  101  Am.  St.  Rep.  670,  54  ins  v.  Smith.  63  Barb.  (N.  Y.)  252; 
Atl.  945.  Rhoc^es  v.  Dunbar,  57  Pa.  St.  274, 

14.  Karasek  v.  Peier,  22  Wash.  98  Am.  Dec.  221;  E.  W.  Face  & 
419,  50  L.  R.  A.  345,  61  Pac.  Son  v.  Cherry,  117  Va.  41,  84  S. 
33.      See    Harbison    v.    White,    46  E.  10. 

Conn.  106.  17.     Morley     v.     Pragnel,     Cro. 

15.  Western  Granite  &  Marble       Car.  510;  Rapier  v.  Tramways  Co. 
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his  land  free  from  disturbance  by  unreasonable  noise 
or  vibration/^  and  tlie  right  which  he  has,  it  seems,  to 
immunity  from  excessive  and  unreasonable  heat  on 
adjoining   premises. ^^^ 

The  exact  limits  of  these  rights  are  not  defined  by 
the  cases  with  any  considerable  degree  of  exactitude, 
nor  are  they  capable  of  exact  definition,  and  the  question 
of  what  constitutes  a  nuisance  in  this  resi)ect  has  to  be 
determined  with  reference  to  the  facts  of  the  particular 
case.^^  One  cannot,  of  course,  demand  that  the  air  be 
absolutely  pure,  since  this  would  exclude  all  occupation 
or  use  of  neighboring  lands,  and  the  courts,  in  ad- 
ministering the  law,  recognize  that  the  benefit  of  the 
individual  must  in  many  cases  yield  to  the  conditions 
of  life  in  crowded  communities,  and  it  is  said  that  no 
use  of  property  constitutes  a  nuisance  if  it  is  ''reason- 
able," with  reference  to  the  rights  of  others. ^^  Accord- 
ingly, the  courts  usually  consider  the  character  of  the 
particular  neighborhood,  and  the  ordinary  mode  of 
using  property  therein,  in  determining  whether  a  par- 
ticular use  constitutes  a  nuisance.-^     The  fact,  however, 

[1893]  2  Ch.  588;  Francis  v.  pital,  245  Pa.  326,  91  Atl.  659, 
SchoeUkopf,  53  N.  Y.  152;  II-  52  L.  R.  A.  (N.  S.)  1032.  See 
linois  Cent.  R.  Co.  v.  Grabill,  50  cases  cited  in  notes  17  L.  R.  A. 
in.  241;  Pennoyer  v.  Allen,  56  (N.  S.)  287,  44  Id.  236. 
Wis.  502,  43  Am.  Rep.  728;  2  18a.  Reinhardt  v.  entasti,  42 
Wood,  Nuisances  (3d  Ed.)  §  561  Ch.  D.  685;  Vaughan  v.  Bridg- 
et seq.  ham,  193  Mass.  392,  79  S.  E.  739; 
18.  Crump  v.  Lambert,  L.  R.  St.  Louis  Safe  Deposit  etc.  Bank 
3  Eq.  413;  Sturges  v.  Bridgman,  v.  Kennett,  101  Mo.  App.  370,  74 
11     Ch.     Div.     852;      Bishop     v.  S.  Y.\  47 'i 

Banks,     33     Conn.     118,     87     Am.  19.     See     Pollock,     Torts     (6th 

Dec.  197;  Hurlburt  v.  McKone,  55  Ed.)   392;    1  Wood,  Nuisances,  §§ 

Conn.     31,     3     Am.     St.     Rep.     1;  496,  559. 

Mitchell     V.     Flynn     Dairy     Co.,  20.     Wood,    Nuisances,    §    1,    2, 

172    Iowa,    582,    151    N.    W.    434:  498. 

Barrett  v.  Vreeland,  168  Ky.  471.  21.     St.  Helen's  Smelting  Co.  v. 

182  S.  W.  605;   Ross  v.  Butler,  19  Tipping,  11  H.  L.  Cas.  642;   Hurl- 

N.   J.  Eq.   294,   97   Am.   Dec.   654;  hurt    v.    McKone,    55    Conn.    31.   3 

McKeon  v.  See,   51  N.  Y.  300,  10  Am.    St.    Rep.    17,    10    Atl.    164; 

Am.    Rep.    659;    Kestner   v.    Hos-  Susquehanna     Fertilizer     Co.     of 
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that  the  business  which  causes  an  injurious  pollution  of 
the  air  is  lawful,  or  even  beneficial  to  the  community 
as  a  whole,  is  no  justification  of  the  nuisance."^ 

Pollution  of  the  air  is  not  ground  for  complaint 
if  it  be  merely  disagreeable,  but  for  this  purpose  it 
must  seriously  interfere  with  the  ordinary  enjoyment  of 
life  or  comfort  of  existence,-^  though  it  need  not  be 
actually  injurious  to  health.^^  A  course  of  action,  result- 
ing in  material  damage  to  the  physical  property,  as 
when  crops  or  grass  are  destroyed  by  the  emission  of 
noxious  gases,  clearly  constitutes  a  nuisance. ^^  But  a 
course  of  action  lawful  in  itself,  such  as  tlie  carrying  on 
of  a  business,  does  not  constitute  a  nuisance,  as  regards 
neighboring  property,  unless  the  damage  is  substantial. 


Baltimore  -^  Malone,  73  Md.  268, 
9  L.  R.  A.  737,  25  Am.  St.  Rep. 
595,  20  Atl.  900;  Demarest  v. 
Hardham,  34  N.  J.  Eq.  469;  Camp- 
bell V.  Seaman,  63  N.  Y.  568,  20 
Am.  Rep.  567;  McCaffrey's  Appeal, 
105  Pa.  St.  253;  Woods  v.  Rock 
Hill  Fertilizer  Co.,  102  S.  C.  442, 
Ann.  Cas.  1917D,  1149,  86  S.  E. 
817;  Clark  v.  Wiambold,  165  Wis. 
70,  160  N.  W.  1039. 

22.  Bamford  v.  Turnley,  3 
Best  &  S.  62,  overruling  Hole  v. 
Barlow,  4  C.  B.  N.  S.  334;  St. 
Helen's  Smelting  Co.  v  Tipping, 
11  H.  L.  Cas.  642;  Baltimore  & 
P.  R.  Co.  V.  First  Baptist  Church, 
103  U.  S.  317,  27  L.  Ed.  379; 
Hurlburt  v.  McKone,  55  Conn.  31, 
3  Am.  St.  Rep.  17,  10  Atl.  164; 
Susquehanna  Fertilizer  Co.  of 
Baltimore  v.  Malone,  73  Md.  268, 
9  L.  R.  A.  737,  25  Am.  St.  Rep. 
595,  20  Atl.  900;  Fay  v.  Whit- 
man, 100  Mass.  76. 

23.  Walter  v.  Selfe,  4  De  Gex. 
&  S.  315;  Salvin  v.  North  Bran- 
cepeth  Coal  Co.,  9  Ch.  App.  705; 


Soderburg  v.  Chicago  St.  P.  M.  & 
O.  Ry.  Co.,  167  Iowa,  123,  149  N. 
W.  82;  Wolcott  v.  Melick,  11  N. 
J.  Eq.  204,  66  Am.  Dec.  790;  Co- 
lumbus Gas  Co.  V.  Freelande,  12 
Ohio  St.  392;  Pollstown  Gas  Co. 
V.  Murphy,  39  Pa.  St.  257;  Kirk- 
man  V.  Handy,  11  Humph.  (Tenn.) 
406,  54  Am.  Dec.  45;  Wood, 
Nuisances,  §§  7,  562;  Bigelow, 
Torts    (7th  Ed.)    §   627. 

24.  Crump  v.  Lambert,  L.  R. 
3  Eq.  409;    Bohan  v.   Port  Jervis 

Gaslight  Co.,  122  N.  Y.  18;  Catlin 
V.  Valentine,  9  Paige  (N.  Y.)  575, 
38  Am.  Dec.  567;  Ross  v.  Butler, 
19  N.  J.  Eq.  294,  97  Am.  Dec. 
654;  Pollock,  Torts  (6th  Ed.) 
392. 

25.  St.  Helen's  Smelting  Co.  v. 
Tipping,  11  H.  L.  Cas.  642;  Peo- 
ple V.  Detroit  Lead  Works,  82 
Mich.  471;  Campbell  v.  Seaman, 
63  N.  Y.  568,  20  Am.  Rep.  567; 
Ross  V.  Butler,  19  N.  J.  Eq.  294. 
97  Am.  Dec.  654;  Robb  v.  Car- 
negie, 145  Pa.  St.  324,  27  Am.  St. 
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and  damage  discoverable  only  hy  scientific  tests  is  not 
sufficient  for  the  pnrpose.'" 

The  fact  that,  when  the  objectionable  use  of  the 
neighboring  land  commenced,  the  person  complaining 
was  not  in  the  occupation  of  land  in  the  vicinity,  docs 
not  justify  the  continuance  of  the  use  as  against  him 
when  subsequently  in  such  occupation.  That  is,  he  is 
not   without   remedy   because   he    "came    to"    tlie    nui- 

sance.^^ 

An  action  will,  it  seems,  lie  on  account  of  the 
pollution  of  air  bv  the  use  made  of  neighboring  land, 
although,  owing  to  the  fact  that  the  plaintiff  is  not 
actually  occupving  the  land,  he  does  not  suffer  actual 
damage  therefrom,  it  being  sufficient  that  his  right  to 
have  the  air  reasonably  free  from  ])ollution  has  been 
invaded.-^  The  contrary  view,  which  appears  to  ob- 
tain in  England,2«'^  involves  the  assumption  that  one 
has  no  natural  right  to  have  the  air  come  to  his  land 
free  from  pollution,  but  merely  a  right  to  occupy  the 
land  by  himself  or  another,  free  from  unreasonable 
annoyance  bv  reason  of  such  pollution.  Such  a  view 
does  not  appear  to  accord  wth  the  decisions  m  regard 

R'^p    694-    1  Wood,  Nuisances,  §§  28.     Dana  v.  Valentine,  5  Mete. 

53g    545  '  (Mass.)    8.      See    Farley    v.    Gate 

26      Salvin  v.  Brancepeth  Coal  City  Gas  Light  Co.,   105  Ga.   323. 

Co     9  Ch    App.  705;    Downing  v.  28a.     There  it  has  been  decided 

Elliott     182    Mass.    28,    64    N.    E.  tliat   no    right    of    action    accrues 

201-    Campbell  v.  Seaman,   63   N.  on    account    of    noise    until    the 

Y    568    577,   20   Am.  Rep.   567;    1  plaintiff    has    made    such    use    of 

Wood,  Nuisances,  §  539  et  seq.  his  land  that  the  noise  is  an  an- 

27.     Bliss   V.  Hall,   4   Bing.    (N.  noyancD     to     him.       Sturges     v. 

C.)   183;   Sturges  v.  Bridgman,  11  Bridgman.    11    Ch.    Div.    852.      A 

Ch.    Div.    852;     Hurlburt    v.    Mc-  diiferent  view  might,  however,  be 

Kone,  55  Conn.  31,  3  Am.  St.  Rep.  taken    even   there,    if   he    claimed 

17;    Barrett  v.  Vreeland,  168  Ky.  the     right    to     make     the     noise. 

471    182  S    W    605-    Boston  Fer-  Roberts  v.  Gwyrfai  District  Coun- 

rule  Co.  V.  Hills,  159  Mass.   147.  cil  (1899).  1  Ch.  D.  583.     See  edi- 

20  L.  R.  A.  844,  34  N.  E.  85;  Bur-  torial  ncte  in  13  Harv.  Law  Rev. 

dick.     Torts,     406;     Wood,     Nui-  at  p.  142. 
sances,  §§   76,  802. 
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to  the  analogous  case  of  a  natural  watercourse,  that  a 
lower  proprietor  has  a  right  of  action  on  account  of 
pollution  independently  of  whether  he  suffers  damage 
thereby.2sb 

Passage  of  air.    An  owner  of  land  has  no  right 

to  the  passage  of  air  to  his  land,  as  against  the  right  of 
the  owners  of  adjacent  land  to  obstruct  such  passage 
by  buildings,  or  other  erections.^^  A  right  to  have  air 
pass  to  a  particular  window  or  aperture  may,  however, 
be  acquired  by  grant  from  the  adjoining  owner,  the 
effect  thereof  being  to  deprive  the  latter  of  the  right 
to  obstruct  such  window  by  any  erection  on  his  land  ^" 

§  339.     Natural  watercourses. (a)    General  con- 

!sid€-*ations.  The  judicial  definitions  of  a  natural 
watercourse  are  by  no  means  harmonious,  but  it  may 
be  stated,  in  a  general  way,  that  a  natural  watercourse 
is  a  natural  stream,  flowing  in  a  defined  bed  or  channel 
with  banks  or  sides,  and  having  a  permanent,  or  quasi 
permanent,  source  of  supply,  although  the  flow  may  be 
at  times  diminished  or  temporarily  suspended  in  times 
of  drought  or  at  the  dry  season  of  the  year.^^ 

28b.     Post,  §  339(d),  note  72.  .ty    v.    Nevada    County,    155    Cal. 

29.  Bryant  v.  Lefever,  i  C.  P.  1,  99  Pac.  371;  Ventura  Land  & 
Div.  172;  Webb  v.  Bird,  13  C.  B.  Pov/er  Co.  v  Meiners,  136  Cal. 
(N.  S.)  841;  Honsel  v.  Conant,  12  284,  89  Am.  St.  Rep.  128,  68  Pac. 
111.  App.  259;  Oldstein  v.  Fire-  818;  Tampa  Water  Works  Co.  v. 
men's  Building  Ass'n,  44  La.  Ann.  Cline,  37  Fla.  586,  33  L.  R.  A. 
492;  Rideout  v.  Knox,  148  Mass.  376,  53  Am.  St.  Rep.  141,  20  So. 
368,  2  L.  R.  A.  81,  12  Am.  St.  Rep.  780;  Hutchinson  v.  Wat3:n  Slough 
560,  19  N.  E.  390;  Letts  v.  Kes-  Ditch  Co.,  16  Idaho,  484,  133  Am. 
sler,  54  Ohio  St.  73,  40  L.  R.  A.  St.  Rep.  125,  101  Pac.  1059;  Evans- 
177,  42  N.  E.  765;  Knoblegard  v.  ville,  Mt.  C.  &  N.  Ry.  Co.  v.  Scott, 
Hale,  60  W.  Va.  37,  116  Am.  St.  —  Ind.  App.  — ,  114  N.  E.  649; 
Rep.  868,  9  Ann.  Cas.  732,  53  S.  Rait  v.  Furrow,  74  Kan.  101,  6 
E.   593.  L.    R.    A.    N.    S.    157,    10    A.    &   E. 

30.  Post,  §  351.  Ann.  Cas.   1044,  85  Pac.  934;   Ja- 

31.  See  Angell,  Water  Courses,  quez     Ditch     Co.    v.     Garcia,     it 
§   4;     Boone  v.   Wilson,   125  Ark.  n.    M.    160,    124    Pac.    891;    Mill( 
364,  188  S.  W.  1160;  Sierra  Coun-  v.  Marriott,  54  Okla.  179,  149  Pa< 
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Tlic  cases  arc  ordinarily  to  the  effect  tliat  a  flow 
of  water  throiigli  a  swale  or  ravine,  which  takes  place 
whenever  a  rainfall  occurs,  and  then  ceases  until  the 
next  rainfall,  is  not  jiroperly  a  watercourse,  it  lackiiii^ 
any  element  of  permanence."'-  In  a  few  states,  however, 
a  contrary  view  has  been  asserted  or  indicated.^^  This 
latter  view  aj^pears  to  be  the  result,  to  some  extent,  of 
a  failure  to  distinguish  between  the  stream  of  water 
itself,  to  which  the  expression  ** water  course"  is  prop- 
erly applicable,  and  the  channel  in  which  the  stream 
flows,  and  as  a  matter  of  fact  the  cases  in  which  this 
vic'W  is  asserted  ordinarily  say,  not  that  the  water 
when  it  flows  through  the  swale  or  ravine  constitutes 
a  watercourse,  but  that  the  swale  or  ravine  itself  is  a 
water  course.  They,  in  effect,  dispense  with  the  require- 
ment of  a  permanent  or  quasi  permanent  flow  of  water, 
as  a  constituent  of  a  water  course,  and  regard  as  suffi- 
cient a  permanent  channel  in  which  water  occasionally 
flows. 

A  natural  watercourse  would  seem  not  to  lose  its 
character  as  such  by  reason  of  the  fact  that  it  is,  by 
human  intervention,  caused  to  flow,  in  part  or  in  whole, 

1164;  Simmons  v.  Winters,  21  Ore.  797,  31  N.  W.  90;   Benson  v.  €hi- 

35,  28  Am.  St.  Rep.   727,  27   Pac.  cago    &    A.    R.    Co.,    78    Mo.    514; 

7;    Miller  v.   Eastern  Railway   &  Town  v.  Missouri  Pac.  R.  Co.,  50 

Lumber    Co.,    84    Wash.    31,    146  Neb.    768,   70   N.   W.   402;    Barnes 

Pac.   171;    Neal   v.  Ohio  River  R.  v.  Sabron,   10  Nev.  217;    Bowlsby 

Co.,  47  W.  Va.  316,  34  S.  E.  914;  v.  Speer,  31  N.  J.  L.  354,  86  Am. 

Hoyt  V.  Hudson,  27  Wis.  C56.  Dec.    216;    Jeffers    v.    Jeffers,    107 

32.     Los       Angeles       Cemetery  N.  Y.  650,  14  N.  Ei  316;  Simmons 

Ass'n    V.    Los    Angeles,    103    Cal.  v.  Winters,  21  Ore.  35,  28  Am.  St. 

461,    37    Pac.    375;    Galbreath    v.  Rep.    727,    27    Pac.    7;    Hoefs    v. 

Hopkins,    159    Cal.    297,    113    Pac.  Short,  —  Tex.   Civ.  App.  — ,  190 

174;  Robinson  v.  Shanks,  118  Ind.  S.    W.    802;    Norfolk    &    Western 

125,  20  N.  E.  713;  Carroll  County  R.  Co.  v.  Carter,  91  Va.  587,  22  S. 

v.    Bailey,    122    Ind.    46,    23    N.    E.  E.  517;    Hoyt  v.  Hudson,  27  Wis. 

672;    Chicago  K.   &   W.  R.  Co.   v.  656. 

Morrow,    42    Kan.    339,    22    Pac.  33.     Kroeger  v.  Twin  Buttes  R. 

413;   Morrison  v.  Buckcport  &  B.  Co.,    13    Ariz.    348;     Lxmbert    v. 

R.    Co.,    67    Me.    353;    Gregory    v.  Alcorn,   144   111.   313,  21  L.  R.  A. 

Bush,  64  Mich.  37,  8  Am.  St.  Rep.  611,   33   N.    E.   53;    Bois   D'Arc   v. 
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in  a  chaiiTiel  other  than  that  in  which  it  originally 
flowed.^^^  In  other  words,  a  stream  of  water  which 
flows  from  a  permanent  source  of  supply  through  a 
permanent  channel  might  well  be  regarded  as  a  natural 
watercourse,  though  the  channel  is  of  human  creation.""' 
The  courts  do  not,  however,  ordinarily  assert  such  a 
view,  in  considering  the  status  of  owners  of  land  abut- 
ting on  such  an  artificial  channel,  but  incline  to  regard 
the  stream  in  such  channel  as  in  the  first  jJace  an  arti- 
ficial watercourse,  becoming  however,  after  the  lapse  of 
a  number  of  years,  equivalent  to  a  natural  watercourse 
for  the  purpose  of  determining  the  respective  rights  of 
the  owners  of  land  abutting  thereon,  usually  on  the 
theory,  more  or  less  obscurely  expressed,  of  the  creation 
of  such  rights  by  acquiescence,^^^  and  occasionally  on 
the  presumption  of  grants  of  easements  to  that  effect. ^^*^ 

Ownership  of  water.     The  water  of  a  natural 

watercourse  is  not  the  subject  of  ownership.^^     It  has 


Convery,  255  111.  511,  99  N.  E. 
666;  Hull  v.  Marker,  130  Iowa, 
191;  Parizek  v.  Hinek,  144  Iowa, 
563,  123  N.  W.  180;  Chicago  etc. 
R.  Co.  V.  Groves,  20  Okla.  101, 
22  L.  R.  A.  (N.  S.)  802,  93  Pac. 
755  (semhle);  York  v.  Davidson, 
39  Ore.  81,  65  Pac.  819  (semble). 
In  Kansas  the  fact  that  water  flow- 
ing when  heavy  rains  occur  even- 
tually cuts  a  channel  has  heen  re- 
garded as  sufficient  to  constitute 
the  flow  a  water  course.  Brown 
V.  Schneider,  81  Kan.  486',  106  Pac. 
41. 

33a.  Boone  v.  Wilson,  125  Ark. 
364,  188  S.  W.  1160;  Schwartz  v. 
Nie,  29  Ind.  App.  329,  64  N.  E. 
619;  Holker  v.  Porritt,  L.  R.  8 
Exch.  107;  Baily  &  Co.  v.  Clark, 
Son  &  Morland  (1902)  1  Ch.  649, 
per  Vaughan  Williams,   L.  J. 

33b.  See  Goddard,  Basements 
(6th  Ed.)   77. 


33c.  Falcon  v.  Boyer,  157 
Iowa,  745,  142  N.  W.  427;  Stim- 
son  V.  Brookline,  197  Mass.  568, 
16  L.  R.  A.  N.  S.  280,  125  Am. 
St.  Rep.  382,  14  Ann.  Cas.  907, 
83  N.  E.  893;  Freeman  v.  Wicks, 
45  Mich.  335,  7  N.  W.  904;  Tag- 
gart  V.  Jaffrey,  75  N.  H.  473,  28 
L.  R.  A.  N.  S.  1050,  139  Am.  St. 
Rep.  729,  76  Atl.  123;  Hough  v. 
Porter,  51  Ore.  318,  95  Pac.  732, 
98  Pac.  1083,  1099,  102  Pac.  728. 
Reading  v.  Althouse,  93  Pa.  St. 
400;  Minnehan  v.  Murphy,  149 
Wis.  14,  134  N.  W.  1130;  Nuttall  v. 
Bracewell,  2  Exch.  1;  Holkor  v. 
Porritt,  L.  R.  8  Exch.  107;  Bailey 
&  Co.  v.  Clark  Son  &  Morland, 
(1902)  1  Ch.  649,  per  Vaughan 
Williams  and  Cozens  Hardy,  L. 
J.  J. 

33d.     Post,  §  353. 

34.     2    Bracton,    f.    7,    §    5;     2 
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been  comparod  in  this  rcg^ard  to  light  and  air,  and  also 
to  wild  animals,  which  arc  not  ]n-ivate  j)roi)orty  until 
captured."'"'  So  soon,  however,  as  an  individual  ab- 
stracts water  from  the  stream  and  takes  it  into  his 
possession,  by  placing-  it  in  a  reservoir  or  other  recep- 
tacle, or  by  introducing  it  into  a  flume  or  pipe,  or 
other  appliance,  for  the  purpose  of  storage  or  trans- 
mission, it  becomes  his  property,  and  so  remains  until 
he  abandons  it  or  allows  it  to  escape  from  his  posses- 
sion.^® Water  thus  privately  owned  has  been  regarded 
as  personal  jiroperty.^'^ 

Rights    as    to    user    of    water.     Though    the 


water  of  a  natural  water  course  is  not  the  subject  of 
private  ownership,  each  riparian  owner  has  certain 
rights,  and  is  subject  to  certain  obligations,  in  regard 
to  the  use  thereof,  which  may  be  summarized  in  general 
terms  by  the  statement  that,  on  the  one  hand,  he  is 
entitled  to  have  the  water  flow  as  it  has  been  accustomed 
to  flow,  and,  on  the  other  hand,  since  the  other  proprie- 
tors have  the  same  right,  he  cannot  himself  interfere 
with   such   flow  to   any   material   extent.^®     It   is   with 

Blackst.    Comm.     14,    18,     395;    3  P    202  ct  seq. 

Kent.  Comm.  439;  Tracey  Devel-  37.  Fallon  v.  O'Brien,  11  Q.  B. 
opment  Co.  v.  People,  212  N.  Y.  D.  21;  Heyneman  v.  Blake,  19 
488,  106  N.  E.  330.  The  authori-  Cal.  579;  Parks  Canal  &  Min.  Co. 
ties  to  this  effect  are  collected  in  v.  Hoyt,  57  Cal.  44;  Hagerman 
a  learned  article  by  Samuel  C.  Irrigation  Co.  v.  McMurray,  16  N. 
Wiel,  Esq.,  in  22  Harv.  Law  Rev.  Mex.  172,  113  Pac.  823;  Bear  Lake 
at  p.  190  et  seq.  A  contrary  etc.,  River  Water  Works  &  Irr. 
view  appears  to  be  indicated  in  Co.,  v.  Ogden,  8  Utah,  494,  33 
Peck  V.  Clark,  142  Mass.  436,  8  Pac.  1C.5.  Contra,  as  to  water 
N.  E.  335.  in  pipes  for  Irrigation  purposes, 
35-36.  Embrey  v.  Owen,  6  Stanislaus  Water  Co.  v.  Bach- 
Exch.  353;  Vernon  Irrigation  Co.  man,  152  Cal.  716,  93  Pac.  858; 
V.  City  of  Los  Angeles,  106  Cal,  Copeland  v.  Pairview  Land  & 
237,  39  Pac.  762;  Wallace  v.  Win-  Water  Co.,  165  Cal.  148,  131  Pac. 
field,  98  Kan.  651,  159  Pac.  11;  119.  See  editorial  notes  13  Co- 
Syracuse  v.  Stacey,  169  N.  Y.  231,  lumbia  Law  Rev.  251;  30  Harv. 
245,  62  N.  E.  354;  2  Blackst.  Law  Rev.  297. 
Comm.  14;  22  Plarv.  Law  Rev.  at  38.     3  Kent.  Comm.  439  ct  seq; 
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reference  to  this  general  rule  that  the  specific  rights  of 
the  riparian  proprietors  as  among  themselves  have 
been  formulated  by  judicial  decisions. 

Effect  of  state  ownership  of  bed.     There  are 


occasional  decisions  to  the  elTect  that  in  the  case  of  a 
watercourse  the  bod  of  which  is  in  the  state,^^*  a 
riparian  owner  has,  as  such,  no  right,  as  against  the 
state  or  one  acting  under  authority  from  the  state,  to 
the  flow  of  the  stream  in  its  natural  condition.^*'  This 
view  appears  to  be  intimately  related  to  the  view,  oc- 
casionally judicially  asserted,^*^  that  the  state,  owning 
the  bed  of  the  stream,  can  make,  or  authorize  another  to 
make,  such  a  use  of  the  bed  of  the  stream  as  will  de- 
prive the  riparian  owner  of  access  to  the  water,  without 
providing  for  compensation  to  such  owner.  If  the  state 
has,  in  such  case,  power  entirely  to  cut  the  riparian 
owner  off  from  the  use  of  the  water,  its  right  to  dimin- 
ish the  benefit  accruing  to  him  from  such  access,  as 
by  authorizing  the  partial  appropriation  or  the  pollu- 
tion of  the  water,  is  clearly  apparent.  The  contrary 
view,  that  the  state's  ownership  of  the  bed  of  the 
stream  does  not  enable  it  to  deprive  the  riparian  owner 
of  his  riohts  as  such  is,  it  is  conceived,  the  sound  and 
reasonable  one.^^ 

(b)    Appropriation  of  water.     The  right  of  a 


riparian  owner  to  appropriate  water  flowing  past  his 
land  is,  in  general,  limited  to  its  use  for  such  purposes, 
to  such  an  extent,  and  in  such  a  way  as  will  not  be  in- 

Angell,     Watercourses,     §     95     et  v.    Board    of   Water    Commission- 

se.q.;  Gould.  Waters,   §   204;    God-  ers,   56    Minn.   485,   58   N.   W.   33. 

dard,  Easements,  84.  See  WiUiams  v.  Fulmer,   151  Pa. 

38a.     Avfe,   §§  300,  301.  405,  31  Am.  St.  Rep.  767,  25  Atl. 

39.     People    v.    Tibbetts,    19    N.  103. 
Y.  523;   People  v.  Canal  Apprais-  40.     Ante,  §  304,  note  45a. 

ers,    33    N.    Y.    461;     Simmons   v.  41.     See      1      Lewis,      Eminent 

Patterson,  60  N.  J.  Eq.  385,  48  L.  Domain,  §§  87,  94-105;  1  Farn'ham, 

R.   A.   717,   83    Am.    St.   Rep.    642,  Waters,  §  64;  14  Harv.  Law  Rev. 

45  Atl.  995;   Minneapolis  Mill  Co.  at  p.  158. 
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consistent  with  ->  similar  use  by  owners  of  oilier  land 
lower  down  the  stream,  lower  ''riparian  proi)ri('t()rs," 
as  thev  are  usually  called.'-  His  right  to  appropnato 
the  water  for  his  domestic  use,  and  also  for  the  watering 
of  his  cattle,  is  not,  however,  according  to  the  great 
weight  of  authority,  limited  by  considerations  of  the 
necessities  of  lower  proprietors,  and  he  may  use  the 
water  for  these  "ordinary"  purposes,  even  though  the 
effect  be  to  exhaust  the  supply/^'  On  the  other  hand, 
his  rieht  to  appropriate  the  water  of  the  stream  for 
what  ^are  considered  "extraordinary"  uses,  such  as 
manufacturing  and  irrigation,  is  restricted  by  the  re- 
qnirement  that  such  appropriation  must  not  so  dimmish 
the  flow  of  water  as  materially  to  injure  other  proprie- 
tors lower  down  the  stream,^^  or,  as  the  same  idea  is 


42.  3  Kent,  Comm.  439;  Mason 
V.  Hill,  5  Barn.  &  Ado!.  1;  Acton 
V.  Blundell,  12  Mees.  &  W.  324; 
Tampa  Water  Works  v.  Cline,  37 
Fla.  586,  33  L.  R.  A.  376,  53  Am. 
St.  Rep.  262,  20  So.  780;  White 
V.  East  Dake  Land  Co.,  96  Ga. 
415,  51  Am.  St.  Rep.  141,  23  S. 
E.  393;  Gehlen  v.  Knorr,  101  Iowa, 
700,  36  L.  R.  A.  697,  63  Am.  St. 
Rep.  416,  70  N.  W.  757;  EUiot  v. 
Fitchburg  R.  Co.,  10  Cush.  (Mass.) 
191;  Norman  v.  Kusel,  97  Neb. 
400,  150  N.  W.  201;  Garwood  v. 
New  York  Cent.  &  Hudson  River 
R.  Co.,  83  N.  Y.  400;  Benton  v. 
Johncox,  17  Wash.  277,  39  L.  R. 
A.  107,  61  Am.  St.  Rep.  912,  49 
Pac.  495. 

43.  Miner  v.  G-ilmour,  12 
Moore,  P.  C.  156;  Nuttall  v.  Brace- 
well,  L.  R.  2  Erxch.  1;  Stein  v. 
Burden,  29  Ala.  127,  65  Am.  Dec. 
394;  Ferrea  v.  Knipe,  28  Cal.  341, 
87  Am.  Dec.  128;  Broadmoor 
Dairy  &  Live  Stock  Co.  v.  Brook- 
side   Water    &    Improvement    Co., 


24  Colo.  541,  52  Pac.  792;  Evans 
V.  Merriweather,  4  111.  492,  38  Am. 
Dec.  106;  Spence  v.  McDonough, 
77  Iowa,  460,  42  N.  W.  371;  An- 
derson V.  Cincinnati  Southern  Ry. 
Co.,  86  Ky.  45,  9  Am.  St.  Rep. 
263,  5  S.  W.  49;  Anthony  v.  Lap- 
ham,  5  Pick.  (Mass.)  175;  Arnold 
V.  Foot,  12  Wend.  (N.  Y)  330; 
Hough  V.  Porter,  51  Ore.  318,  95 
Pac.  372,  98  Pac.  1083,  102  Pac. 
728;  Pennsylvania  R.  Co.  v.  Mil- 
ler.' 112  Pa.  St.  34,  3  Atl.  780; 
Lone  Tree  Ditch  Co.  v.  Cyclone 
Ditch  Co.,  26  S.  Dak.  307,  128  N. 
W.  596;  Rhodes  v.  Whitehead,  27 
Tex.  304,  84  Am.  Dec.  631.  But 
see  Hough  v.  Doylestown,  4 
Brewst.  (Pa.)  333;  Elliot  v. 
Fitchburg  R.  Co.,  10  Cush.  (.Mass.) 
191;  Lawrie  v.  Silsby,  76  Vt.  240, 
104  Am.  St.  Rep.  927,  56  Atl.  1106; 
editorial  note,  10  Columbia  Law 
Rev.  at  p.  65. 

44.  Embrey  v.  Owen,  6  Exch. 
353;  Sampson  v.  Hoddinott,  1  C. 
B.   N.   S.    590;    Gould   v.   Stafford, 
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other^\^se  expressed,  his  use  of  the  water  must  not  be 
unreasonable,  having  regard  to  a  like  use  by  the  lower 
proprietors.*^ 

What  is  a  reasonable  use  for  manufacture  or  the 
like,  consistent  with  a  like  reasonable  use  by  lower  pro- 
prietors, is  to  be  determined  by  such  considerations  as 
the  width  and  depth  of  the  bed,  the  volume  of  water, 
the  fall  thereof,  previous  usage,  and,  it  is  sometimes  said, 
the  state  of  improvement  in  'manufactures  and  the  useful 
arts,'*°  and  even  the  comparative  benefit  of  the  use  to 
the  parties  concerned,*^  and  this  is  generally  a  question 


77  Cal.  66,  18  Pac.  879;  Turner 
V.  James  Canal  Co.,  155  Cal.  82, 
99  Pac.  520;  Rudd  v.  Williams,  43 
111.  385;  Anderson  v.  Cincinnati 
Southern  Ry.  Co.,  86  Ky.  44,  9 
Am.  St.  Rep.  263,  5  S.  W.  49; 
Gould  V.  Boston  Duck  Co.,  13  Gray 
(Mass.)  442;  Farrell  v.  Richards, 
30  N.  J.  Eq.  511;  Clinton  v. 
Myers,  46  N.  Y.  511,  7  Am.  Rep. 
373;  Garwood  v.  New  York  Cen- 
tral &  Hudson  River  R.  Co.,  83 
N.  Y.  400,  38  Am.  Rep.  452; 
Wheatley  v.  Chrisman,  24  Pa.  St. 
298,  64  Am.  Dec.  657;  Tolle  v. 
Correth,  31  Tex.  362,  98  Am.  Dec. 
540;  Nelson  v.  Sponer,  46  Wash. 
14,  123  Am.  St.  Rep.  910,  89  Pac. 
155. 

45.  Ulbricht  v.  Eufaula  Water 
Co.,  86  Ala.  587,  4  L.  R.  A. 
572,  11  Am.  St.  Rep.  72,  6  So. 
78;  Wadsworth  v.  Tillotaon,  15 
Conn.  366,  39  Am  Dec.  391;  Eivans 
V.  Merriweather,  4  111.  492,  38  Am. 
Dec.  106;  Davis  v.  Getchell,  50 
Me.  602,  79  Am.  Dec.  636,  note; 
Pitts  V.  Lancaster  Mills,  13  Mete. 
(Mass.)  156;  Elliot  v.  Fitchburg 
R.  Co.,  10  Cush.  (Mass.)  191; 
Chandler  v.  Rowland,  7  Gray 
(Mass.)     350,    66    Am.    Dec.    487; 


Merritt  v.  Brink  roff,  17  Johns. 
(N.  Y.)  306,  8  Am.  Dec.  404; 
Jones  V.  Conn,  39  Ore.  30,  54 
L.  R.  A.  630,  87  Am.  St.  Rep. 
634;  Lone  Tree  Ditch  Co. 
V.  Cyclone  Ditch  Co.,  15  S.  Dak. 
519,  91  N.  W.  352;  Snow  v.  Par- 
sons, 28  Vt.  67  Am.  Dec.  723; 
Shotwell  V.  Dodge,  8  Wash.  337, 
36  Pac.  254. 

46.  Mason  v.  Hoyle,  56  Conn. 
255,  14  Atl.  786;  Pool  v.  Lewis. 
41  Ga.  162,  5  Am.  Rep.  526;  Davis 
V.  Getchell,  50  Me.  602,  79  Am. 
Dec.  636;  Pitts  v.  Lancaster  Mills, 
13  Mete.  (Mass.)  156;  Thurber 
v.  Martin,  2  Gray  (Mass.)  394,  61 
Am.  Dec.  468;  Mason  v.  Whitney, 
193  Mass.  152,  7  L.  R.  A.  (N.  S.) 
289,  118  Am.  St.  Rep.  488,  78  N. 
E.  881;  Hayes  v.  Waldron,  44  N. 
H.  580,  84  Am.  Dec.  105;  White 
V.  Whitney  Mfg.  Co.,  60  S.  C.  254, 
38  S.  E.  456;  Lawrie  v.  Silsby, 
82  Vt.  505,  74  Atl.  94;  Timm  v. 
Bear,  29  Wis.  254. 

47.  Hayes  v.  Waldron,  44  N. 
H.  580,  84  Am.  Dec.  105;  Snow 
V.  Parsons,  28  Vt.  459.  See  59 
University  of  Penna.  Law  Rev. 
p.  381,  article  by  Professor 
Francis   H.   Bohlen. 
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of  fact  for  the  jury,  ratlior  than  a  qiicstion  of  law."'' 
Tlio  rig-lit  of  action  on  account  of  the  nnreasonahle 
ai^propriation  of  water  by  an  upper  riparian  proprietor 
is  independent  of  the  question  whether,  owing  to  the 
plaintiff's  failure  to  utilize  the  water  in  connection  with 
his  own  land,  or  for  some  other  reason,  he  suffers  no 
actual  daniag:e  by  reason  of  such  ai)i)ropriation.  Tie  is 
entitled  to  at  least  nominal  damages  for  the  infriii-zc- 
ment  of  his  riglit.^^     Not  infrequently  the  courts  state 


48.  Heilbron  v.  76  Land  & 
Water  Co.,  80  Cal.  189,  22  Pac. 
62;  Pool  V.  Lewis,  41  Ga.  162,  5 
Am.  Rep.  526;  Batavia  Mfg.  Co. 
V.  Newton  Wagon  Co.,  91  111.  230; 
Elliot  V.  Fitchburg  R.  Co.,  10 
Cush.  (Mass.)  191;  Gillis  v. 
Chase,  67  N.  H.  161,  68  Am.  St. 
Rep.  G45,  31  Atl.  181;  Garwood  v. 
New  York  Cent.  &  Hudson  R.  Co., 
83  N.  Y.  400,  38  Am.  Rep.  452; 
Hetrich  v.  Deadlier,  6  Pa.  St.  32; 
White  V.  Whitney  Mfg.  Co.,  S.  C. 
254,  38  S.  E.  465;  Snow  v. 
Parsons,  28  Vt.  459,  67  Am.  Dec. 
723. 

49.  Embrey  v.  Owen,  6  Exch. 
353;  Harrop  v.  Hirst,  L.  R.  4 
Exch.  3;  McCartney  v.  London- 
derry &  Lough  Swilly  Rwy., 
(1904)  App.  Cas.  301;  Webb  v. 
Portland  Mfg.  Co.,  3  Sumn.  189, 
197;  Ulbricht  v.  Eufaula  Water 
Co.,  86  Ala.  587,  4  L.  R.  A.  572, 
11  Am.  St.  Rep.  72,  6  So.  78: 
Gould  V.  Eaton,  117  Cal.  439,  38 
L.  R.  A.  181,  49  Pac.  577;  Ana- 
heim Union  Water  Co.  v.  Fuller, 
150  Cal.  327,  11  L.  R.  A.  N.  S. 
1062,  88  Pac.  978;  Parker  v.  Gris- 
wold,  17  Conn.  288,  42  Am.  D2c. 
739;  Watson  v.  New  Milford 
Water  Co.,  71  Conn.  442,  42  Atl. 
265;     Chestatee     Pyrites     Co.     v. 


Cavenders   Creek   Gold   Min.   Co., 
118  Ga.  255,  45  S.  E.  267;   South- 
ern   Marble    Co.    v.    Darnell,    94 
Ga.  231,  21  S.   E.  531;    Plumleigh 
V.    Dawson,    6    111.    544,    41    Am. 
Dec.   199;    Blanchard  v.   Baker,  8 
Me.  253,  23  Am.  Dec.  504;  Munroe 
V.   Stickney.   48   Me.   462;    Bolivar 
Mfg.    Co.    V.    Neponset    Mfg.    Co., 
16  Pick.   (Mass.)   241;   Newhall  v. 
Iveson,     8     Cush.     (Mass.)      595; 
54        Am.        Dec.        790;        Lund 
V.      New      Bedford,      121      Mass. 
286;    Brown    v.    Ashley,    16    Nev. 
311;    Blodgett  v.  Stone,  60  N.  H. 
167;     Paterson     v.     East     Jersey 
Water    Co.,    74    N.    J.    Eq.    49,    70 
Atl.  472,  77  N.  J.  Eq.  588,  78  Atl. 
734;    Amsterdam   Knitting   Co.   v. 
Dean,  162  N.  Y.  278,  56  N.  E.  Il23; 
Nev/  York  Rubber  Co.  v.  Rothery, 
132    N.    Y.    293,    28   Am.    St.    Rep. 
575,    30    N.    E.    841;    Gilzinger    v. 
Saugerties    Water    Co.,    66    Hun. 
(N.   Y.)    173,   21   N.   Y.   Supp.   121. 
142  N.  Y.  633,  37  N.  E.  566;  Clark 
v.    Pennsylvania    R.    Co.,    145    Pa. 
438,   27   Am.   St.   Rep.   710,  22   Atl. 
989;    Chatfield   v.    Wilson,   27   Vt. 
G70;    Rigney  v.   Tacoma   Light   & 
Water  Co.,  9  Wash.  576,  26  L.  R. 
A.    425,   38    Pac.    147;    Roberts    v. 
Martin,  72  W.  Va.  92,  77  S.  E.  35; 
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as  a  reason  for  his  right  of  action  in  the  absence  of 
actual  damage,  that  otherwise  the  appropriation  might 
continue  for  the  prescriptive  period,  and  so  result  in 
tlie  creation  of  an  easement  to  appropriate.  But  if 
he  had  no  right  of  action  on  account  of  the  appropria- 
tion, no  prescriptive  right  to  appropriate  could  well 
arise  against  him,  and  consequently  a  right  of  action 
is  unnecessary  for  his  protection  in  that  regard,  ex- 
cept that,  were  there  no  right  of  action  in  the  absence 
of  actual  damage,  he  might  have  some  difficulty,  after 
the  lapse  of  the  prescriptive  period,  in  showing  that 
he  suffered  no  actual  damage  and  had  consequently  no 
right  of  action  during  such  period.  The  more  satisfac- 
tory ground  for  recognizing  a  right  of  action  apart 
from  any  actual  damage  is,  as  above  indicated,  that 
he  has  a  right  to  have  the  water  flow  past  his  land  as 
it  has  been  accustomed  to  flow,  without  any  unreason- 
able diminution  in  the  quantity  thereof,  and  an  unrea- 
sonable appropriation  by  an  upper  proprietor  involves 
an  infringement  of  this  right,  irrespective  of  the 
resulting  damage. 

For   use    on   non   riparian    land.      While    the 

proprietor  of  land  abutting  on  a  stream,  a  riparian 
proprietor,  has  the  right,  to  a  qualified  extent,  to  ap- 
propriate the  water  of  the  stream,  he  can,  in  most 
jurisdictions,  appropriate  it  for  use  only  upon,  or  in 
connection  with,  the  riparian  land.^°  He  can,  accord- 
ingly, not  utilize  it  for  purposes  of  sale  and  distribution 

McEvoy    V.    Gallagher,    107    Wis.  Longmire    v.    Yakima    Highlands 

331,  83   N.  W.   633.   Contra,   King  etc.    Co.,    95   Wash.    302,   163    Pac. 

V.    Danville,     32    Ky.     Law    Rep.  782. 

1188,    107    S.   W.   1189.     There    is  50.     McCartney  v.  Londonderry 

also  apparently  a  dictum,  contra,  &  Lough  Swilly  Rwy.  Co.   (1904) 

in    a    late    California    case.      San  App.    Cas.    301;    Anaheim    Union 

Joaquin  &  Kings   River  Canal   &  Water  Co.  v.  Fuller,  150  Cal.  327; 

Irr.  Co.  V.  Fresno  Flume  &   Irr.  Miller  &  Lux  v.  Madera  Canal  Co., 

Co.,  158  Cal.  626,  35  L.  R.  A.   (N.  155   Cal.   59,   22    L.   R.   A.    (N.   S.) 

S.)    832,    112    Pac.    182.     And   see  391,    99    Pac.    502;     Vvlilliams    v. 
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among  the  mcml)ors  of  the  coniniiiniiy  generally.'''  Oc- 
casionally, however,  the  view  has  been  asserted,  ex- 
pressly or  by  implication,  that  he  may  appropriate  the 
water  for  use  elsewhere  as  against  a  lower  proprietor 
•who  does  not  suffer  actual  damage  by  reason  of  such 
appropriation, ^2   and  there  are   occasional  decisions   to 


Wadsworth,  51  Conn.  277;  Os- 
borne V  Norwalk,  77  Conn.  663. 
60  Atl.  645;  Crawford  Co.  v.  Hath- 
away, 67  Neb.  325,  60  L.  R.  A. 
889,  108  Am.  St.  Rep.  647,  93  N. 
W.  781;  Paterson  v.  East  Jersey 
Water  Co.,  74  N.  J.  Eq.  40,  70 
Atl.  472,  77  N  J.  Eq.  588,  78  Atl. 
1134;  Garwood  v.  New  York  Cent. 
&  Hudson  R.  R.  Co.,  83  N.  Y.  400, 
38  Am.  Rep.  452;  Scranton  Gas 
&  Water  Co.  v.  Del.  Lack.  &  W. 
R.  Co.,  240  Pa.  604,  47  L.  R.  A. 
N.  S.  710,  88  Atl.  24;  Watkins 
Land  Co.  v.  Clements.  98  Tex. 
589,  70  L.  R.  A.  964,  107  Am.  St. 
Rep.  653,  86  S.  W.  738;  Kirkland 
V.  Cochrane,  87  Wiash.  528,  151 
Pac.  1082;  Roberts  v.  Martin,  72 
W.  Va.  92,  77  S.  E.  535. 

That  flood  waters,  not  being  a 
regular  part  of  the  stream,  can 
be  freely  taken  by  any  person,  see 
Gallatin  v.  Corning  Irrig.  Co.,  163 
Cal.  405,  126  Pac.  864;  Crawford 
Co.  V.  Hathaway,  67  Neb.  325,  at 
p.  373,  108  Am.  St.  Rep.  647,  60 
L.  R.  A.  889,  93  N.  W.  781;  Contra, 
Longmire  v.  Yakima  Highlands 
etc.  Co.,  95  Wash.  302,  163  Pac. 
782.  As  to  flood  waters,  generally, 
see  editorial  notes  in  27  Harv. 
Law  Rev.  at  p.  476,  12  Mich.  Law 
Rev.  at  ip.  159  and  also  note  in  25 
L.  R.  A.  at  p.  531,  and  post,  § 
341(d),  notes  50-52a. 

51.  Swindon  Wlaterworks  Co. 
V.  Wilts  &  Berks  Canal  Navigation 


Co.,  L.  R.  7  H.  L.  697;  Ulbricht 
V.  Eufaula  Water  Co.,  86  Ala.  587; 
City  of  Emporia  v.  Soden,  25  Kan. 
588,  37  Am.  Rep.  265;  Stock  v 
Hillsdale,  155  Mich.  375,  119  N. 
W.  435;  Paterson  v.  East  Jersey 
Water  Co.,  74  N.  J.  Eq.  40,  70 
Atl.  472,  77  N.  J.  Eq.  588,  78  Atl. 
1134;  McCarter  v.  Hudson  Coun- 
ty Water  Co.,  70  N.  J.  Eq.  695,  14 
L.  R.  A.  (N.  S.)  197.  10  Ann.  Cas. 
116,  118  Am.  St.  Rep.  754,  65  Atl. 
489;  Lord  v.  Meadville  Water  Co., 
135  Pa.  122,  8  L.  R.  A.  202,  20 
Am.  St.  Rep.  864,  19  Atl.  1007; 
Consol.  Water  Sup'ply  Co.  v.  State 
Hospital,  66  Pa.  Super.  Ct.  610; 
New  Whatcom  v.  Fairhaven  Land 
Co.,  24  Wash.  493,  54  L.  R|.  A. 
190,  64  Pac.  735.  See  Mott  v. 
Consumers'  Water  Co.,  188  Pa. 
521,  41  Atl.  611. 

52.  Stratton  v.  Mt.  Hermon 
Boys  School,  216  Mass.  83,  103 
N.  E.  87;  Gillis  *v.  Chase,  67  N. 
H.  161,  68  Am.  St.  Rep.  645,  31 
Atl.  IS;  Jones  v.  Conn,  39  Ore. 
30,  87  Am.  St.  Rep.  534,  64  Pac. 
855,  65  Pac.  1068;  Lawrie  v.  Sils- 
by,  76  Vt.  240,  104  Am.  St.  Rep 
927,  56  Atl.  1106,  82  Vt.  505,  74 
Atl.  94.  Such  appears  to  be  the 
result  of  Elliott  v.  Fitchburg 
Rwy.,  10  Cush.  (Mass.)  191,  57 
Am.  Dec.  85,  where  however  the 
fact  that  the  water  was  appro- 
priated for  a  non  riparian  use  is 
not  mentioned.     See.  as  support- 
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the  effect  that  a  municipality  located  on  the  banks  of  a 
stream  may,  as  being  a  riparian  proprietor,  take  there- 
from sufficient  water  to  supply  nut  only  the  municipal 
needs  but  also  the  domestic  requirements  of  the  indi- 
vidual inhabitants,  though  these  latter  are,  to  but  a 
limited  extent,  if  at  all,  themselves  riparian  proprietors.^^ 
Conceding-  that  the  owner  of  riparian  land  cannot, 
himself,  appropriate  water  for  consumption  upon  other 
land,  he  cannot,  as  against  other  riparian  proprietors, 
authorize  another  person  to  do  so,  and  any  attempted 
transfer  of  the  right  of  appropriation,  if  made  to  one 
who  is  not  a  riparian  proprietor,  is  invalid,^^  while  if 


ing  the  view  referred  to,  editorial 
note  in  12  Mich.  Law  Rev.  at  p. 
305. 

In  Anderson  v.  Cincinnati 
Southern  R.  Co.,  86  Ky.  44,  9  Am. 
St.  Rep.  263,  5  S.  W.  49;  Louis- 
viUe  R.  Co.  V.  Beauchamp,  19  Ky. 
Law  Rep.  398,  40  S.  W.  679; 
Pennsylvania  R.  Co.  v.  Miller,  112 
Pa.  34,  3  Atl.  780,  it  was  assumed 
that  a  railroad  company  owning 
riparian  land  could  take  water 
for  the  use  of  its  engines,  and  in 
Harris  v.  Norfolk  &  W.  R.  Co., 
153  N.  Car.  542,  31  L.  R.  A.  N. 
S.  18,  68  Am.  St.  Rep.  645,  69  S. 
E.  623;  Atchison  T.  &  S.  F.  Ry. 
Co.  V.  Shriver,  101  Kan.  257,  166 
Pac.  519,  it  was  so  decided,  Sand- 
wich V.  Gt.  Northern  R.  Co.,  L. 
R.  10  Ch.  Div.  707,  to  this  effect, 
is  overruled  by  McCartney  v, 
Londonderry  &  Lough  Swilly 
Rwy.  (1904)  App.  Cas.  301.  And 
Markleton  Hotel  Co.  v.  Connells- 
ville  &  S.  L.  Rwy.,  242  Pa.  St. 
569,  89  Atl.  703,  is  opposed  to 
such  a  view. 

53.  Canton  v.  Shock,  66  Ohio 
St.    19,    58   L.   R.   A.    637,   90   Am. 


St.  Rep.  557,  63  N.  E.  600;  Phila- 
delphia v.  Spring  Garden  Com- 
mrs.,  7  Pa.  348  (dictum);  Phila- 
delp'.na  v.  Collins,  C&  Pa.  106 
(dic^uvi)  ;  Barre  Water  Co,  v. 
Carnes,  65  Vt.  626,  21  L.  R.  A. 
769,  36  Am.  St.  Rep.  891,  27  Atl. 
009. 

Contra.  Stein  v.  Burden,  24  Ala. 
130;  Emporia  v.  Soden,  25  Kan. 
588,  37  Am.  Rep.  265;  Mannville 
Co.  V.  Worcester,  138  Mass.  89; 
Stock  v.  Hillsdale,  155  Mich.  375, 
119  N.  W.  435.  (Compare  Battle 
Creek  v.  Goguac  Resort  Ass'n,  181 
Mich.  241,  148  N.  W.  441.)  Hig- 
glns  V.  Flemington  Water  Co.,  36 
N.  J.  Eq.  538;  Gardner  v.  New- 
burgh,  2  Johns.  Ch.  (N.  Y.)  162, 
7  Am.  Dec.  526  (semble) ;  New 
Whatcom  v.  Fairhaven  Land  Co., 
24  Wash.  493,  54  L.  R.  A.  190. 
64  Pac.  735. 

54.  Stojkport  Waterworks  Co. 
V.  Potter,  3  Hurl.  &  C.  300,  2 
Gray's  Cas.  134;  Ormerod  v.  Tod- 
morden  Joint  Stock  Mill  Co.,  11 
Q.  B.  Div.  155;  Heilbron  v.  Fow- 
ler Switch  Canal  Co.,  75  Cal.  426, 
7    Am.    St.    Rep.    183;    Gould    v. 
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it  is  made  to  ono  who  is  a  riimrian  proprietor,  it  would 
appear  to  be  simply  iinicatorv,  since  the  latter  already 
has  snch  a  right.  The  transfer  of  riparian  rights  is 
valid,  however,  it  is  said,  as  against  the  riparian  owner 
making  the  transfer,  and  any  ])erson  claiming  under 
liim.^"'"* 

What   is   riparian   land.      Generally    s])e-d<iuo-, 


all  land  which  belongs  to  the  oAvner  of  land  inuuediately 
abutting  on  the  stream,  and  not  entirely  separated 
from  tlie  latter  by  land  belono-ing  to  another,^*"'  that  is, 
**land  from  the  end  of  which  the  owner  may  pass 
continuously  over  his  own  land  to  the  stream  without 
having  to  go  upon  land  not  owned  by  him,"  is  ri]iarian 
land.^'^  Occasionally,  however,  limitations  upon  the  gen- 
erality of  this  rule  have  been  asserted.  It  has,  for 
instance,  been  said  that  land  which  was  not  within  the 
same  entry,  for  the  purpose  of  acquisition  from  the 
government,  or  not  within  the  same  original  survey  ns 
the  land  immediately  bordering  on  the  stream,  could 
not  be  regarded  as  riparian. ^^     And  in  California  there 


Eaton,  117  Cal.  539;  Duckworth 
V.  Watsonville  Water  &  Light  Co., 

150  Cal.  520,  89  Pac.  338;  Hig- 
gins  V.  Flemington  Water  Co.,  36 
N.  J.  Eq.  538;  Robeits  v.  Martin, 
72  W.  Va.  92,  77  S.  E.  535;  Kirk- 
land  V.   Cochrane,   87   Wash.   528, 

151  Pac.  1082.  Contra,  Gillis  v. 
Chase,  67  N.  H.  161,  68  Am.  St. 
Rep.  645,  31  Atl.  18;  Lawrie  v. 
Silsby,  76  Vt.  240,  104  Am.  St. 
Rep.  927,  56  Atl.  1106,  82  Vt.  505, 
74  Atl.  94.  And  see  Elliott  v. 
Fitchburg  R.  Co.,  10  Cush. 
(Mass.)  191;  Peek  v.  Clark,  142 
Mass.  436,  8  N.  E.  335. 

55.  Yocco  V.  Conroy,  104  Cal. 
468,  38  Pac.  107;  Gould  v.  Eaton, 
117  Cal.  539,  38  L.  R.  A.  181,  49 
Pac.    577;     McCarter    v.    Hudson 


County  Water  Co.,  70  N.  J.  Eq. 
G95,  14  L.  R.  A.  (N.  S.)  197,  10 
Ann.  Cas.  116,  65  Atl.  489;  Stock- 
port Waterworks  Co.  v.  Potter,  3 
Hurlst.  &  C.  300;  Ormerod  v. 
Todmorden  Mill  Co.,  L.  R.  11  Q. 
B.   ir,6.     See  post,   §   339(g). 

56.  Alt  a  Land  &  Water  Co.  v. 
Hancock,  85  Cal.  219,  20  Am.  St. 
Rep.  24  Pac.  645;  Crawford  Co. 
V.  Hathaway,  67  Neb.  325,  108 
Am.  St.  Rep.  647,  60  L.  R.  A.  889, 
93  N.  W.  781;  Simmons  v.  Pat- 
terson, 84  N.  J.  Eq.  23,  94  Atl. 
421,  84  N.  J.  Eq.  280,  94  Atl.  421; 
Jones  V.  Conn,  39  Ore.  30.  54  L. 
R.  A.  630,  87  Am.  St.  Rep.  634,  65 
Pac.  1068. 

57.  Wiel,  Water  Rights,  §  305. 

58.  Crawford  Co.  v.  Hathaway, 
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are  suggestions  that  if  one  who  owns  land  alnttinp^  on 
the  sti-eam  subsequently  acquires  land  abutting  on  such 
land  but  not  on  the  stream,  such  after  acquired  land  is 
not  to  be  recarded  as  riparian  land/'^  It  has  also  been 
asserted  that  land  not  within  the  watershed  of  the 
stream  can  not  be  regarded  as  riparian."^ 

(c)     Diversion    without    ?prroT>ri^ticii.      T\^c. 

owner  of  riparian  land  may,  as  asrainst  a  lower  pro- 
prietor, divert  the  water  from  its  cliannel  to  any  extent 
whatsoever,  for  use  upon  his  land  or  elsewhere,  if  he 
does  not  detain  it  for  an  unreasonable  time,  and  he 
returns  it  to  its  channel  at  a  point  on  his  own  land, 
undiminislied  in  quantity  and  in  substantially  the  same 
condition  that  it  was  in  when  it  reached  his  own  land.*'^ 
And  he  may,  subject  to  the  same  conditions,  change  the 
channel  on  his  own  land  for  a  purpose  other  than  the 
utilization   of  the  water.^^     tj^^   riparian  right   of  the 


67  Neb.  325,  108  Am.  St.  Rep.  647, 
60  L.  R.  A.  889,  93  N.  W.  781; 
Wlatkins  Land  Co.  v.  Clements, 
98  Tex.  578,  70  L.  R.  A.  964,  107 
Am.  St.  Rep.  653,  86  S.  W.  733. 

59.  Boehmer  v.  Big  Rock  Ir- 
rigation District,  117  Cal.  27,  48 
Pac.  908;  Anaheim  Water  Co.  v. 
Fuller,  150  Cal.  327,  11  L.  R.  A. 
(N.  S.)  1062,  88  Pac.  978. 

60.  Bathgate  v.  Irvine,  126  Cal. 
136,  77  Am.  St.  Rep.  158,  58  Pac. 
442;  Anaheim  etc.  Co.  v.  Fuller, 
150  Cal.  327,  11  L.  R.  A.    (N.  S.) 

1062,  88  Pac.  978;  Matagorda 
Canal  Co.  v.  Markham  Irrig.  Co., 
—  Tex.  Civ.  App.  — ,  154  S.  W. 
1176.  See  also  Clark  v.  Allaman, 
71   Kan.   206,   70   L.   R.   A.   971,   80 

Pac.  571;  Stratton  v.  Mt.  Hermon 
Boys'  School,  216  Mass.  83,  103 
N.  E.  87;  Half  Moon  Bay  Land 
Co.  V.  Cowell,  173  Cal.  543,  160 
Pac.  675;    Contra,  Jones  v.  Conn, 


39  Ore.  30,   87   Am.   St.  Rep.   634, 
54  L.  R.  A.   630,   65   Pac.   1068. 

61.  Kensit  v.  Great  Eastern 
Rwy.  Co.,  27  Ch.  D.  122;  Mentone 
Irrig.  Co.  v.  Redlands  Electric 
Light  &  Power  Co.,  155  Cal.  323, 
22  L.  R.  A.  (N.  S.)  382,  17  Ann. 
Cas.  1222,  100  Pac.  1082;  Daum 
V.  Cooper,  208  111.  391,  70  N.  E. 
339;  Johnston  v.  Hyre,  83  Kan. 
38,  109  Pac.  1075;  Glenn  v.  Cres- 
cent Coal  Co.,  145  Ky.  137,  140 
S.  W.  43;  Mannville  Co.  v.  Wor- 
cester, 138  Mass.  89;  Roberts  v. 
Claremont  Rwy.  &  Lighting  Co., 
74  N.  H.  217,  66  Atl.  485;  Petti- 
bone  V.  Smith,  37  Mich.  579; 
Scranton  Gas  &  W'ater  Co.  v.  Del. 
Lack.  &  W.  R.  Co.,  240  Pa.  604, 
47  L.  R.  A.  N.  S.  710,  88  Atl.  24; 
Tolle  V.  Correth,  31  Tex.  362,  98 
Am.  Dec.  540;  Neumeister  v.  God- 
dar,1,  125  Wis.  82,  103  N.  W.  241. 
62.     Miller   v.   Eastern   Rw^y.   & 
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lower  owner  to  hnve  the  water  flow  past  his  land  as 
it  has  been  accnstonied  to  flow  is  not  infriiKied  l)y  eillier 
of  such  actions  on  the  part  of  the  owner  a])ove  him. 

The  riparian  owner  who  diverts  water  from  its 
natural  channel  for  temporary  use  elsewhere  frcfiucntly 
uses  it,  or  allows  its  use,  for  the  benefit  of  persons  in 
occupation  of  land  away  from  the  stream,  he  ordinarily 
receiving  pecuniary  compensation  from  such  ])ersons, 
and  the  water  1  eing  used  for  the  purpose  of  furnishing 
power  witli  whicli  to  operate  industrial  plants  belong- 
ing to  such  persons.  The  legal  situation  resulting  from 
sudi  an  arrangement,  freouentlv  referred  to  as  a  grant 
of  water  power,  is   elsewhere   discussed.^'^ 

If  the  water  of  a  natural  watercourse  is,  either  in 
part  or  wholly,  diverted  from  its  channel,  and  east 
upon  the  land  of  another,  upon  which  it  did  not  natu- 
rally flow,  there  is  an  infrinojement  of  such  other's  rights 
justifying  the  recovery  of  damages,  or  in  a  prop/ir  case, 
the  issuance  of  an  injunction,  as  against  the  person 
causing  the  diversion.''^ 

By  change  of  channel.     A  riparian  proprietor 


upon  a  watercourse  who,  by  causing  the  stream  to 
flow  in  a  different  channel,  deprives  a  former  lower  pro- 
prietor of  the  use  of  the  water,  is  liable  in  damages  to 
the  latter,  and  may,  under  some  circumstances,  he  com- 
pelled to  restore  the  stream  to  its  former  channel.«^-^« 

Lumber  Co.,  84  Wash.  31,  146  Pac.  11;    Falcon    v.    Boyer,    157    Iowa. 

171;  State  v.  Barker,  37  Utah,  34.5,  745,  142  N.  W.  427;  Wood  v.  Craig, 

27  L.  R.  A.   N.   S.   1138,  108  Pac.  133  Mo.  App.  548,  113  S.  W.  676; 

352;     Cook    v.     Seaboaird    Airline  Christensen  v.  Omaha  Ice  &  Cold 

Rwy.,  107  Va.  32,  10  L.  R.  A.   (N.  Storage  Co.,  92  Neb.  245,  41  L,.  R. 

S.)  966,  57  S.  B.  564.  A.    (N.    S.)    1221,   138    N.   W.    141; 

63.  Post,   §    353,  notes   45-47.  Kane  v.  Borden,  85  Neb.  347,  123 

64.  Menzies  v.  Breadalbane,  3  N.  W.  94;  Hargreaves  v.  Kimberly, 
Bligh  N.  S.  414;  Lindsey  v.  So.  26  W.  Va.  787,  53  Am.  Rep.  121. 
R.  Co.,  149  Ala.  349,  43  So.  139;  65-66.  Goodrich  v.  Georgia  R. 
Surridge  v.  Ellis,  117  Ark.  223,  etc.  Co.,  115  Ga.  340,  41  S.  E. 
174  S.  W.  537;  Learned  v.  Castle,  659;  Atchison  etc.  R.  Co.  v.  Lone. 
78  Cal.  454,  18   Pac.  872,  21  Pac.  46    Kan.    701,    26    Am.    St.    Rep. 
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(d)     Pollution    of   water.      The    right    of    the 

riparian  owner  to  have  the  stream  flow  by  his  land  in 
its  natural  condition  extends  to  the  quality  as  well  as 
the  quantity  of  the  water,  and  an  upper  proprietor  has, 
prima  facie,  no  right  so  to  use  his  land  or  the  water  of 
the  stream  as  to  cause  pollution  of  the  latter."  This 
right  of  a  lower  riparian  proprietor  to  have  the  water 
come  to  him  free  from  pollution  is  subject,  however,  to 
the  right  of  the  upper  proprietor  to  make  a  reasonable 
use  of  the  water,  and  whether  a  use  which  affects  the 
purity  of  the  water  is  reasonable  in  a  particular  case  is, 
like  the  question  as  to  excessive  use,  one  of  fact,  to  be 
determined  by  a  consideration  of  the  character  and 
ordinary  use  of  the  stream,  the  extent  of  the  pollution, 
its  necessity  for  the  purpose  of  making  a  beneficial 
use  of  the  water,  and  the  resulting  damage  to  lower 
proprietors.®^    Equivalent  to  the  pollution  of  the  water 


165,  27  Pac.  182;  Aubol  Grand 
Forks  Lumber  Co.,  131  Minn.  186, 
154  N.  W.  968;  Corning  v.  Troy 
Iron  etc.  Co.,  40  N.  Y.  191;  Rig- 
ney  v.  Tacoma  Ligbt  etc.  Co.,  9 
Wash.  576,  26  L.  R.  A.  425,  38 
Pac.  147. 

67.  Young  V.  Bankier  Dis- 
tmery  Co.  (1893)  App.  Cas.  691; 
Wood  V.  Waud,  3  Exch.  748; 
Lewis  V.  Stein,  16  Ala.  214,  50 
Am.  Dec.  177;  Robinson  v.  Black 
Diamond  Coal  Co.,  57  Oal.  412. 
40  Am.  Rep.  118;  Tetherington  v. 
Donk  Bros.  Coal  etc.  Co.,  232  111. 
522,  83  N.  E.  1048;  Ferguson  v. 
Firmenich  Mfg.  Co.,  77  Iowa, 
576,  14  Am.  St.  Rep.  319,  42  N. 
W.  448;  Kraver  v.  Smith,  164  Ky. 
674,  177  S.  W.  286;  Merrifield  v. 
Lombard,  13  Allen  (Mass.)  16,  90 
Am.  Dec.  172;  McGenness  v. 
Adriatic  Mills,  116  Mass.  177; 
Mississipipi  Mills  Co',  v.  Smith, 
69  Miss.  299,  30  Am.  St.  Rep.  546, 


note,  11  So.  26;  Holsman  v.  Boil- 
ing Spring  Bleaching  Co.,  14  N. 
J.  Eq.  335;  Chipman  v.  Palmer,  77 
N.  Y.  51,  33  Am.  Rep.  566;  Mc- 
Callum  V.  Gernnantown  Wiater  Co., 
54  Pa.  St.  40,  93  Am.  Dec.  656; 
Richmond  Mfg.  Co.  v.  Atlantic  De 
Laine  Co.,  10  R.  I.  106,  14  Am. 
Rep.  658;  Williams  v.  Haile  Gold 
Min.  Co.,  85  S.  C.  7,  66  S.  E. 
1057;  Virginia  Hot  Springs  Co.  v. 
Grose,  106  Va.  476,  56  S.  E.  222; 
(immaterial  that  plaintiff  pur- 
chased after  pollution  began). 

68.  Lawton  v.  Herrick,  83 
Conn.  417,  76  Atl.  986;  Long  v. 
Louisiana  Creosoting  Co.,  137  La. 
861,  69  So.  281;  Baltimore  v.  War- 
ren Mfg.  Co.,  59  Md.  96;  Lock- 
wood  Co.  V.  Lawrence,  77  Me.  297, 
52  Am.  Rep.  763;  MacNamara  v. 
Taft,  196  Mass.  597,  13  L.  R.  A. 
N.  S.  1044,  83  N.  E.  310;  Red 
River  Roller  Mills  v.  Wright,  30 
Minn.    249,    44   Am.    Rep.    194,    15 
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for  tlie  purpose  of  rodross  in  favor  of  a  lower  owner  is 
the  heating  of  tlie  water/'**" 

In  Pennsylvania  it  has  been  in  effect  decided  that 
no  matter  what  the  extent  of  the  ])ollution  of  the  water 
by  the  npper  proprietor,  the  lower  ])ro])rietor  cannot 
v^oni]  lain  if  this  is  a  necessary  incident  to  tlie  profitable 
develojiiiient  or  utilization  of  the  former's  property,  or 
if  the  expense  of  preventing  the  pollution  in  the  course 
of  sueh  development  is  practically  prohibitive,""  and 
this  view  appears  to  have  been  approved  in  IndianaJ** 
Such  a  view  has  been  expressly  repudiated  by  other 
courts,'^  and  even  in  Pennsylvania,  a  disposition  has 
been  shown  to  confine  the  application  of  the  doctrine  to 


N.  W.  167;  Hayes  v.  Waldron,  44 
N.  H.  580,  84  Am.  Dec.  105;  Snow 
V.  Parsons,  28  Vt.  59;  Hazeltine 
V.  Case,  46  Wis.  391,  32  Am.  Rep. 
715. 

Since  an  upper  owner  has  the 
right  to  water  his  cattle  at  the 
stream,  pollution  incident  to  such 
use  of  the  water  is  not  action- 
able by  a  lower  proprietor.  Hel- 
frich  V.  Catonsville  Water  Co.,  74 
Md.  269,  28  Am.  St.  Rep.  245,  13 
L.  R.  A.  117,  22  Atl.  72;  'McEvoy 
V.  Taylor,  56  Wash.  357,  105  Pac. 
851. 

68a.  Mason  v.  Hill,  5  Barn.  & 
Ad.  11;  Ormerod  v.  Todmorden 
Mill  Co.,  L.  R.  11  Q.  B.  D.  155; 
Sandusky  Portland  Cement  Co.  v. 
Dixon,  221  Fed.  200,  136  C.  C.  A. 
GIO,  L.  R.  A.  1915E,  1210;  Walker 
Ice  Co.  V.  American  Steel  &  Wire 
Co.,   185   Mass.   463,   70  N.   E.   937. 

69.  Pennsylvania  Coal  Co.  v. 
Sanderson,  113  Pa.  126,  56  Am. 
Kep.  891,  6  Atl.  453;  McCune  v. 
Pittsburgh  &  Baltimore  Coal  Co., 
238  Pa.  83,  85  Atl.  1102.  See  the 
cif^cussion  of  the  former  case  by 


Professor    Bohlen,    59    University 
of  Penna.  Law  Rev.  at  p.  389. 

70.  Barnard  v.  Sherley,  135 
lud.  547,  24  L.  R.  A.  568,  41  Am. 
St.  Rep.  454,  34  N.  E.  600,  35  N. 
E.  117;  Valparaiso  v.  Hagan,  153 
Ind.  337,  48  L.  R.  A.  707,  74  Am. 
St.  Rep.  305,  54  N.  E.  1062;  Ohio 
Cil  Co.  V.  Westfall,  43  Ind.  App. 
661,  88  N.  E.  354.  But  Penn. 
American  Plate  Glass  Co.  v. 
Schwinn,    177    Ind.    645,   98   N.   E. 

715,  is  perhaps  contra. 

71.  Young  V.  Bankier  Distillery 
Co.,  (1893)  App.  Cas.  691;  Hunter 
V.  Taylor  Coal  Co.,  16  Ky.  Rep. 
UiO;  Beach  v.  Sterling  Iron  & 
Zinc  Co.,  54  N.  J.  Eq.  33  Atl.  286; 
Strobel  v.  Kerr  Salt  Co.,  164  N. 
Y.  303,  51  L.  R.  A.  687,  79  Am.  St. 
Rep.  643,  58  N.  E.  142;  Straight 
V.  Hover,  79  Ohio  St.  263,  22  L. 
R.  A.  (N.  S.)  276,  87  N.  E.  174; 
H.  B.  Bowling  Coal  Co.  v.  Ruff- 
ner,  117  Tenn.  180,  9  L.  R.  A.  N. 
S.  923,  10  Ann.  Cas.  581,  100  S. 
W.  116;  Arminius  Chemical  Co. 
v.  Landrum,  113  Va.  7,  38  L.  R.  A. 
(N.  S.)  272,  Ann.  Cas.  1913D,  1075, 
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states  of  fact  closely  analogous  to  that  which  existed  in 
the  case  in  which  the  doctrine  was  first  asserted,  involv- 
ing deposits  of  coal  which  were  otherwise  incapable  of 
utilization  J  ^* 

The  right  of  a  riparian  owner  to  insist  that  an 
upper  proprietor  shall  not  unreasonably  pollute  the 
water  of  the  stream  is  independent  of  whether  the 
former  suffers  actual  damage  by  reason  of  the  pollution. 
He  is  in  any  case  entitled  to  nominal  damages  by  reason 
of  the  interference  with  his  right  to  have  the  water 
flow  past  his  land  in  its  natural  condition.'^ 

(e)    Obstnicticn  of  flow.     A   riparian   owner, 

in  order  to  make  the  reasonable  use  of  the  water  allow- 
ed by  law,  may,  as  against  a  lower  proprietor,  erect  a 
dam,  and  thereby  detain  the  water  long  enough  for  its 
profitable  enjoyment,  provided  the  detention  is  necessary 
and  for  a  proper  purpose,  and  is  not  unreasonable  in 
point  of  duration.'^ ^  Such  a  detention  of  the  water  is  or- 

73    S.   E.    459;    Day   v.   Louisville  73.     North  Alabama  Coal,  Iron 

Coal  &  Coke   Co.,   60   W.  Va.   27,  &  R.  Co.,  v.  Jones,  156  Ala.  360, 

10   L.   R.   A.   N.    S.    167,   53   S.   E.  47  So.  144;    Gehlen  v.  Knorr,  101 

776.  Iowa,  700,  36  L.  R.  A.  697,  63  Am. 

71a.  See  editorial  note,  65  St.  Rep.  416,  70  N.  W.  757;  Oak- 
University  of  Penna.  Law  Rev.  land  Woolen  Co.  v.  Union  Gas 
310.  etc.  Co.,  101  Me.  198,  65  Atl.  915; 

72.     Crossley  v.  Liglitowier,  L.  Pitts  v.  Lancaster  Mills,  13  Mete 

R.  2  Ch.  478;  Pennington  v.  Brin-  (Mass.)     156;     Gould     v.     Boston 

sop  Hall  Coal  Co.,  5  Ch.  D.  769;  Duck  Co.,   13  Gray    (Mass.)    443; 

Jones   v.   Llanrwyst   Urban   Coun-  Clinton    v.    Myers,    46    N.    Y.    511, 

cil    (1911)    1   Ch.  393;    Hodges  v.  7  Am.  Rep.  373;   Hoy  v.  Sterrett, 

Pine    Product    Co.,    135    Ga.    134,  2    Watts    (Pa.)     327;    Whaler    v. 

33   L.  R.  A.    (N.   S.)    74,   21  Ann.  Ahl,  29  Pa.  St.  98;   Mason  v.  Ap- 

Cas.    1052,    68    S.    E.    1107;    Glad-  alache   Mills,   81   S.   C.   554,   62   S. 

felter  v.  Walker,  40  Md.  1;  Park-  E.    399;    Canfield    v.    Andrew,    54 

er   v.   American   Woo'en    Co.,   195  vt.   1,  41  Am.  Rep.   828;    Tacoraa 

Mass.    591,   602,    10   L.   R.   A.    (N.  Eastern    R.    Co.    v.    Smithgall,    58 

S.)    584,    81    N.   E.    468;    Mann    v.  Wash.    445,    108    Pac.    1091    Davis 

Willey,  51  N.  Y.  App.  Div.  169,  64  v.   Harrisonburg,   116   Va.   864,  83 

N.    Y.    Supp.    589;     Townsend    v.  g.    E.    401;    Still   v.   Palouse    Irri- 

Bell,  62  Hun.  306,  17  N.  Y.  Supp.  gation    &    Power    Co.,    64    Wash. 

210.  P06,  117  Pac.  466;  Timm  v.  Bear, 
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dinarily  for  the  purpose  of  the  transmission  of  power 
for  industrial  ])ur])oses.  In  determinino^  what  is  a  reason- 
able use  of  the  water  for  the  purpose  of  furnishing; 
poAver,  as  against  lower  mill  owners  on  the  same  stream, 
the  nature  of  the  stream  and  of  the  several  mill  privi- 
leges, its  ada]itability  to  different  modes  of  use,  the 
wants  of  the  comnninity,  the  custom  and  usage  of  people 
in  the  neighborhood  and  elsewhere  in  regard  to  the 
management  of  business,  the  hours  of  labor  and  the  use 
of  the  water  of  such  streams,  are  all,  it  has  been  said, 
proper  matters   for  consideration.'^^ 

In  case  of  the  unreasonable  detention  of  the  water, 
the  low^er  proprietor  has  a  right  of  action  without  ref- 
erence to  whether  he  suffers  actual  damage  as  a  re- 
sult of  the  detention. "^^ 

"Watercourses  are  the  "means  provided  by  nature  for 
the  drainage  of  the  country  throu«-h  which  they  pass, 
and  an  owner  of  land  has  the  right  to  have  the  water 
from  his  land,  and  from  the  land  further  up  the  stream, 
carried  off  by  the  watercourse  without  any  interference 
by  others.  Consequently  a  riparian  proprietor,  or  other 
person,  cannot,  by  the  erection  of  a  dam  or  embankment 
on  the  stream,  or  other  obstruction  thereof,  cause  such 
an  accumulation  of  water  as  to  submerge,  in  part  or 
wholly,  land  belonging  to  anotlier,"^'  or  as  to  interfere 

29     Wis.     254;     Lawrence,    Town  Jersey   Water  Co.   v.   Bigelow,   fiO 

of,    V.    American    Writing-    Paper  N.    J.    L.    201,    38    Atl.    631.      But 

Co.,  144  Wis.  556,  128  N.  W.  440.  San  Joaquin  &  Kings  River  Oanal 

74.  Mason  v.  Wliitney,  193  &  Irr.  Co.  v.  Fresno  Flume  &  Irr. 
Mass.  152,  7  L.  R.  A.  (N.  S.)  289,  Co.,  158  Cal.  626,  35  L.  R.  A. 
118  Am.  St.  Rep.  488,  78  N.  E.  (N.  S.)  832,  112  Pac.  182  is  per- 
881,    per    Knowlton,    C.    J.      Tlie  haps  contra. 

question  involved  in  this  case  was  76.      McCary  v.   McLendon,   195 

the  right  of  an   upper   proprietor  Ala.  497,  70  So.  715;   Chapman  v. 

to   utilize   the   water   at   nis;ht.  Thames    Mfg.    Co.,    13   Conn.    269. 

75.  Sampson  v.  Hoddinott,  1  C.  33  Am.  Dec.  41;  Jackson,  City  of, 
B.  N.  S.  590;  North  Alabama  Coal  v.  Wilson,  146  Ga.  250,  91  S.  E. 
Iron  &  R.  Co.  v.  Jones,  156  Ala.  63;  City  of  Centralia  v.  Wright, 
360.  47  So.  144;  Ware  v.  Allen,  156  111.  651,  41  N.  E.  217;  Wabash 
140  Mass.  513.  5  N.  E.  629;    East  &  Erie   Canal   v.   Spears,   16   Ind. 
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with  the  utilization  of  the  water  by  an  upper  proprie- 
tor.'' Nor  may  he  raise  the  level  of  the  stream  to 
such  an  extent  that  water  on  the  land  of  a  riparian 
proprietor  cannot  drain  therein.'^^ 

The  right  of  action  on  account  of  the  flooding  of 
one's  land  by  reason  of  the  obstruction  of  the  flow  of 
a  stream  is  independent  of  whether  such  flooding  causes 


441,  79  Am.  Dec.  444;  Thompson 
V.  Illinois  Cent.  R.  Co.,  177  Iowa, 
328,  158  N.  W.  676;  Heath  v. 
Williams,  25  Me.  209,  43  Am.  Dec. 
265;  Groh  v.  South,  119  Md.  297, 
86  Atl.  1036;  Gould  v.  Boston 
Duck  Co.,  13  Gray  (Mass.)  442; 
Skinner  v.  Great  North.  Ry.  Co., 
129  Minn.  113,  151  N.  W.  968; 
McCormick  v.  Horan,  81  N.  Y.  86; 
Crawford  v.  Rambo,  44  Ohio  St. 
279,  7  N.  E.  429;  Casebeer  v. 
Mowry,  55  Pa.  419,  93  Am.  Dec. 
766;  Calket  v.  Verner,  236  Pa. 
St.  285,  84  Atl.  775;  McDaniel  v. 
Greenville  Carolina  Power  Co.,  95 
S.  C.  268,  78  S.  B.  980;  Neal  v. 
Henry,  Meigs  (Tenn.)  17,  33  Am. 
Dec.  125;  Rhodes  v.  Whitehead,  27 
Tex.  304,  84  Am.  Dec.  631;  Dahl- 
gren  v.  Chicago  M.  &  P.  S.  Ry.  Co., 
85  Wash.  395,  148  Pac.  567.  Ex- 
cept in  the  reasonable  user  of  his 
land,  according  to  the  New  Hamp- 
shire court.  Bassett  v.  Salisbury 
Manfg.  Co.,  43  N.  H.  569. 

So  he  cannot,  by  an  obstruction, 
cause  the  water  to  injure  other 
land,  not  by  overflowing  it,  but 
by  percolation.  Marsh  v.  Trul- 
linger,  6  Or.  356;  Pixley  v.  Clark, 
35  N.  Y.  520,  91  Am.  Dec.  72. 
Unless  his  obstruction  of  the 
stream  occurs  in  the  reasonable 
use  of   his  own   land.     Cason    v. 


Florida  Power  Co  —  Fla.  — , 
76  So.  535;  Moore  v.  Berlin  Mills 
Co.,  74  N.  H.  305,  11  L.  R.  A.  N.  S. 
284,  124  Am.  St.  Rep.  968,  13  Ann. 
Cas.  217,  67  Atl.  578. 

77.  King  v.  Tiffany,  9  Conn. 
162;  Stout  v.  McAdams,  3  111.  67, 
33  Am.  Dec.  441;  Thompson  v. 
Crocker,  9  Pick.  (Mass.)  59; 
Michigan  Paper  Co.  v.  Kalamazoo 
Vallev  Electric  Co.,  141  Mich.  48, 
104  N.  W.  387;  Mcintosh  v.  Rank- 
in, 134  Mo.  340,  35  S.  W.  995; 
Cowles  V.  Kidder,  24  N.  H.  364. 
57  Am.  Dec.  287;  Swain  v.  Penn- 
gewasset  Power  Co.,  76  N.  H.  498, 
85  Atl.  288;  Brown  v.  Bowen,  30 
N.  Y.  519,  86  Am.  Dec.  406;  Omel- 
vany  v.  Jaggers,  2  Hill  (S.  C.) 
C34,  27  Am.  Dec.  417;  Hand  v. 
Catawba  Power  Co.,  90  S.  C.  267; 
73  S.  E.  187;  Pickens  v.  Coal 
River  Boom  &  Timber  Co.,  58  W- 
Va.  11,  6  Ann.  Cas.  285,  50  S.  E. 
872. 

78.  Gould,  Waters,  §  210; 
Treat  v.  Bates,  27  Mich.  390; 
Johnston  v.  Roane,  48  N.  C.  523. 

Nor  so  as  to  prevent  tl".^  use  of  a 
ford  by  an  upper  proprietor. 
Fewell  V.  Catawba  Power  Co.,  102 
S.  C.  452,  86  S.  E.  947;  Zulaback 
V.  Kingfisher,  —  Okla.  — ,  158 
Pac.  926. 
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actual  dainac^e.  One  lias  a  right  not  to  liavo  liis  land 
flooded  even  tlioiigli  sueli  flooding  adds  to  its  value. "^■''" 
The  fact  that  the  obstruction  is  such  as  to  cause 
an  overflo-w  on  the  upper  proprietor's  land  only  at  tlie 
time  of  a  freshet  will  not  excuse  it,  if  tlie  freshet  is 
such  as  may  be  expected  to  occur.''^  The  rule  is,  how- 
ever, different  in  the  case  of  an  extraordinary  flood, 
such  as  was  not  reasonably  to  be  expected,  this  being 
regarded  as  the  act  of  God.^- 


79-80.  Guj'nn  v.  Wabash  Water 
&  Light  Co.,  181  Ind.  486,  104  N. 
E.  849;  Stimson  v.  Brookline,  197 
Mass.  568,  16  L.  R.  A.  N.  S.  280, 
125  Am.  St.  Rep.  382,  14  Ann. 
Cas.  907,  83  N.  E.  893;  Dorman 
V.  Ames,  12  Minn.  451;  Jones  v. 
Hannovan,  55  Mo.  462;  Amoskeag 
Mfg.  Co.  V.  Goodale,  46  N.  H.  53; 
Lancaster  &  J.  Elec.  Light  Co. 
V.  Jones.  75  N.  H.  172,  71  Atl. 
871;  ChafRn  v.  Fries  Mfg.  & 
Power  Co.,  135  N.  Car.  95,  47  S. 
E.  224;  Ripka  v.  Sergeant,  7 
Watts  &  S.  (Pa.)  9,  42  Am.  Dec. 
214;  Graver  v.  Sholl.  42  Pa.  58. 

81.  Columbus,  etc.,  R.  Co.  v. 
Fridges,  86  Ala.  448,  11  Am.  St. 
Rep.  58,  5  So.  864;  Ohio  &  M.  R. 
Co.  V.  Ramey,  139  111.  9,  32  Am. 
St.  Rep.  176,  28  N.  E.  1087;  Evans- 
ville,  Mt.  C.  &  N.  Rwy.  Co.  v. 
Sfott,  —  Ind.  App.  — ,  114  N.  E. 
649;  Washburn  v.  Gilman,  64  Me. 
163,  18  Am.  Rep.  246;  Garrett  v. 
Beers,  97  Kan.  255,  155  Pac.  2; 
Sprague  v.  City  of  Worcester,  13 
G>  y  (Mass.)  Id.'r,  Fairbury 
lirick  Co.,  V.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  79  N3b.  854,  13  L.  R.  A. 
(N.  S.)  542,  113  N.  W.  535;  Rail- 
road Co.  V.  Carr,  38  Ohio  St.  448; 
Chicago.  R.  I.  &  Pac.  Ry.  Co.  v. 


-Alorton,  —  Okla.  — ,  157  Pac.  917- 
PcU  V.  McClintock,  9  Watts  (Pa.) 
:19,  34  Am.  Dec.  507;  McCoy  v. 
Danley,  20  Pa.  St.  85;  Casebeer 
V  Mowry,  55  Pa.  St.  419,  93  Am. 
Doc.  766;  Burwell  v.  Hobson,  12 
Gratt.  (Va.)  322,  65  Am.  Dec.  247. 
See  Gray  v.  Harris,  107  Mass. 
492,  9  Am.  Rep.  61. 

82.  Georgia,  R.  &  B.  &  Co.  v. 
Bohllcr,  98  Ga.  184,  26  S.  E.  739; 
Riddle  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  88  Kan.  248,  128  Pac.  195; 
Louisville  &  N.  R.  Co.  v.  Conn 
166  Ky.  327,  179  S.  W.  195;  In- 
habitants of  China  v.  Southwick, 
12  Me.  238;  Smith  v.  Agawam 
Canal  Co.,  2  Allen  (Mass.)  355; 
Ames  V.  Cannon  River  Mfg.  Co., 
27  Minn.  245,  6  N.  W.  787;  Proc- 
tor V.  Jennings.  6  Nev.  83,  3 
Am.  Rep.  240;  Missouri  K.  &  T. 
R.  Co.  V.  Johnson,  34  Okla.  582 
126  Pac.  567;  Chicago,  R.  I.  & 
P.  Rwy.  Co.  V.  McKone,  36  Okla 
41,  42  L.  R.  A.  (N.  S.)  709,  127 
Pac.  488;  Eagan  v.  Central  Ver- 
mont R.  Co.,  81  Vt.  161.  69  Atl. 
732;  Chesapeake  &  0.  Ry.  Co.  v 
Meriwether,  120  Va.  55,  91  S.  E 
92;  Radburn  v.  Fir  Tree  Lum 
ber  Co..  83  Wash.  643,  145  Pac 
€32.     And  see  cases  in  next  pre- 
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By  railroad  company.    It  has  occasionally  been 

judicially  asserted  that  when  a  railroad  is  constructed 
under  statutory  authority  the  company  is  not  liable 
in  damages  by  reason  of  the  obstruction  of  a  water- 
course as  a  result  of  such  construction,  unless  this  re- 
sults from  a  lack  of  due  care  on  its  part.'^=^  It  is  diffi- 
cult to  see  why  the  fact  that  the  construction  of  a  rail- 
road is  authorized  by  law  should  relieve  the  company 
constructing  it  from  the  ordinary  liability  for  damage 
to  others.  The  mere  fact  that  the  corjjoration  has 
legislative  authority  to  build  the  railroad  should  not 
place  it  in  any  better  position  as  regards  damage  to 
others,  than  that  occupied  by  a  private  individual  act- 
ing under  his  common  law  rights.^*  That  a  private  in- 
dividual who  erects  a  dam  or  other  structure  upon  a 
stream  so  as  to  flood  his  neighbor's  land  cannot  relieve 
himself  by  showing  an  absence  of  negligence  on  his 
part  is  not  open  to  question.  It  has  been  suggested 
that  these  statements  by  the  courts  are  to  be  explained 
on  the  theory  that,  if  there  is  an  absence  of  negligence 

ceding    note.      In    Corporation    of  York    Cent.    &    H.    R.    Co.,    88    N. 

Greenock  v.  Caledonian  Rwy.  Co.,  Y.  351;  Howard  v.  Buffalo,  211  N. 

L.  R.    (1917)   App.  Cas.  557,  how-  Y.   241,   105   N.  E.   426;    Missouri, 

ever,    that    the    damage    occurred  K.   &   T.    Ry.    Co.   v.   Johnson,    34 

by    reason    of    an    unprecedented  Okla.  582,  126  Pac.  567   (semble); 

rainfall    was    not    regarded    as    a  Berninger  v.  Sunbury  etc.  R.  Co., 

defense.  203   Pa.   516,   53   Atl.   361;    Braine 

83.     St.  Louis  etc.  R.  Co.  v.  Mor-  v.    North    Cent.    R.    Co.,    218    Pa. 

ris,  35  Ark.  622;    St.  Louis  I.  M.  43,  66  Atl.  985;  Wlillace  v.  Colum- 

&  S.  Rwy.  Co.,  V.  Walker,  89  Ark.  bia  etc.  R.  Co.,  34  S.  C.  62,  12  S. 

556,  117  S.  W.  534;   Georgia  R.  &  E.  815;  Touchberry  v.  Northwest- 

B.   Co.  V.   Bohler,   98    Ga.   184,   26  ern    R.    Co.,    83    S.   C.    315,    65    S. 

S.   E.   739;    Cleveland   etc.   R.   Co.  E.  341;   Goddard  v.  Chicago  B.  &, 

V.   Wiseha'rt,   161   Ind.    208,   67   N.  Q.    R.    Co.,    143    Wis.    169,    126    N. 

E.  993;   Vyse  v.  Chicago  B.  &  Q.  W.  666.     And  see  Broadway  Mfg. 

R.   Co.,   126    Iowa,   90,    101   N.   W.  Co.    v.    Leavenworth    etc.    Co.,    81 

736;   Illinois  Cent,  R.  Co.  v.  Wil-  Kan.    616,    106    Pac.    1034. 
bourn,    74    lAIiss.    284,    21    So.    1;  84.     This   view   is  presented   at 

Bellinger   v.    New   York   Cent.    R.  length   in  3   Farnham,   Waters,    § 

Co.,   23   N.  Y.   42;    Moyer  v.   New  904. 
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on  the  pJirt  of  the  railroad  company  in  tlic  construc- 
tion of  the  work  which  causes  the  obstruction,  that  is, 
it'  such  obstruction  is  a  necessary  result  of  the  construc- 
tion of  the  railroad,  the  daniaire  to  neii!;hborin^  land 
caused  thereby  involves  a  takin,c:  of  projjcrty  within 
the  constitutional  provision  for  coniiiensation,  in  wbich 
case  damages  must  be  recovered,  once  for  all,  as  com- 
pensation for  the  takini>',  while  if  the  obstruction  is  the 
result  of  negligence  in  the  mode  of  construction,  there 
is  no  taking  of  property,  but  it  is  merely  the  ordinary 
case  of  the  flooding  of  land  for  which  successive  actions 
may  be  brought  from  time  to  time.^^  Furthermore,  it 
is  to  be  observed,  if  the  land  flooded  is  that  of  one  from 
whom  right  of  way  was  purchased,  the  damage  to  his 
land  by  reason  of  the  construction  of  the  road  in  a 
reasonal/ly  careful  manner  may  frequently  be  regarded 
as  included  in  the  price  paid,  or  in  the  damages  as- 
sessed in  condemnation  proceedings. 

Mill   acts.     In   a  number   of   states   there   are 

statutory  provisions,  known  as  "Mill  Acts,"  allowing 
a  riparian  proprietor  to  erect  a  dam  for  the  i)urpose 
of  creating  a  water  supply  for  his  mill,  though  the  re- 
sult thereof  be  to  cause  land  belon;2,ing  to  other  persons 
above  the  dam  to  be  submerged,  the  acts  jn-oviding, 
however,  for  the  assessment  and  ])ayment  l)y  him  of 
damages  for  injury  so  caused.-^  There  has  been  very 
considerable  question  as  to  whether  such  a  statute  is 
not  unconstitutional  as  providing  for  the  taking  of 
private  property  for  a  purpose  which  is  essentially  pri- 
vate rather  than  public.^'^  In  spite  of  the  decisions  of 
most  respectable  courts  in  favor  of  the  constitutionality 
of  such  statutes  the  contrary  view,  also  supported  by 

85.  1   Lewis,   Eminent   Domain  Amoskeag  Mfg.  Co.,  113  U.  S.  9. 
(3rd  Ed.)   §  80.  87.     See      1      Lewis,      Eminent 

86.  See,  for  a  discussion  of  Domain,  §§  276-278;  3  Farnham, 
this  legislation  and  a  list  of  the  Waters,  §  C97;  59  Univ.  of  Pa. 
"Mill  Acts"  then  in  force,  the  Law  Rev.  at  p.  376,  article  by 
opinion   by    Gray   J.,    in   Head    v.  Professor  Francis  H.  Bohlen. 
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judicial  decision,  is  perhaps  the  more  satisfactory  from 
the  standpoint  of  principle. 

(f)    Increase   of  flow.     A   riparian   owner,    or 

other  person,  has  no  right  as  against  a  lower  owner 
to  discharge  into  a  stream  water  which  does  not  natural- 
ly flow  therein,  as,  for  instance,  water  diverted  from 
another  stream.^^  And  the  fact  that  such  increase  of 
flow  does  not  cause  actual  damage  to  the  lower  owner, 
or  even  that  it  benefits  him,  appears  to  be  entirely  im- 
material.^'' One  cannot  be  compelled  to  have  his  prem- 
ises improved  against  his  will,  and  any  increase  in  the 
water  of  the  stream  necessarily  involves  an  increase  in 
the  extent,  either  horizontally  or  vertically,  of  the  land 
covered  by  water. 

An  upper  reparian  owner  cannot,  by  straightening 
the  channel  of  the  stream,  by  opening  a  dam,  or  other- 
wise, substantially  increase  the  flow  of  the  water,  to  the 
injury  of  a  lower  proprietor.^*' 

(g)    Non  riparian  owner's  right  of  action.     It 

has  occasionally  been  decided  that  a  non  reparian  own- 
gj,ooa  ^Yio  has,  by  agreement  with  a  riparian  owner,  ac- 
quired the  right  to  utilize  water  from  the  stream  for 
the  purpose  of  supplying  power,  or  other  like  pur- 
poses,''^ is  entitled  to  complain  of  the  action  of  a  riparian 

88.  Baltimtore  v.  Appold,  42  151  N.  W.  739;  Kay  v.  Kirk,  76 
Md.  422;  McCormick  v.  Horan,  81  Md.  41,  35  Am.  St.  Rep.  408,  24 
N.  Y.  86;  Jiackman  v.  Arlington  Atl.  326;  Dubois  v.  Glaub,  52  Pa. 
Mills,  137  Mass.  277;  Plattsmouth  238;  In  Fewell  v.  Catawba  Power 
Water  Co.  v.  Smith,  57  Neb.  579,  Co.,  102  S.  C.  452,  B6  S.  E.  947, 
78  N.  W.  275;  Cheeves  v.  Dan-  a  lower  proprietor  was  allowed 
ielly,  80  Ga.  114,  4  S.  E.  902.  to   recover  by  reason   of  the  im- 

89.  Tillotson  v.  Smith,  32  N.  passability  of  a  ford  caused  by 
H.  90,  64  Am.  Dec.  355;  East  an  increased  flow.  See  editorial 
Jersey  Water  Co.   v.   Bigelow,   60       note,  14  Mich.  Law  Rev.  434. 

N.  J.  L.  201,  38  Atl.  631.  90a.     As    to    who   is    a   non    ri- 

90.  Osborn  v.  Norwalk,  77  parian  owner,  see  ante,  §  339(b), 
Conn.    663,    60    Atl.    645;    Taylor      note  56. 

V.  Indiana  &  Mich.  Elec.  Co.,  184  91.     Ante,   §   339(c),   note   63. 

Mich.    578,    L.    R.    A.    1915Ei,    294, 
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proprietor  further  np  the  stream  who  appropriates  or 
pollutes  the  water  so  as  to  affect  injuriously  the  form- 
er's enjoyment  of  the  use  of  the  water,'-'^  that,  in  other 
words,  he  has  tlie  same  right  as  has  a  rii^arian  pro- 
prietor to  complain  of  an  unreasonable  use  of  the  water 
by  an  upper  proprietor. 

These  decisions  have  been  referred  to  as  in  effect 
that  a  riparian  owner  may  grant  to  another  his 
riparian  rights,^^  but  such  a  view  seems  most  question- 
able. That  one  who,  by  reason  of  the  location  of  his 
land  upon  the  stream,  has  riglits  in  regard  to  the  con- 
tinuance of  the  natural  condition  of  the  stream,  should 
be  able,  without  disposing  of  that  land,  to  vest  those 
rights  in  another  person,  owning  land  in  another  lo- 
cation, is  not  readily  comprehensible.  Riparian  rights, 
in  their  veiy  nature,  are  based  on  the  ownership  of 
riparian  land,  and  the  conce|)tion  of  riparian  rights 
vested  in  non  riparian  owners  is  an  almost  rmpossiblo 
one.  Furthermore  the  view  that  a  resti-ictive  right  as 
to  the  upper  proprietor's  use  of  the  water  is  trans- 
ferred by  the  lower  proprietor  to  the  person  to  whom 
he  grants  the  right  to  the  use  of  the  water  involves 
the  assumption  that  he  intended  to  transfer  such  a  re- 
strictive right,  an  assumption  which,  in  the  ordinary 
case,  may  be  regarded  as  of  questionable  soundness. 
Furthermore,  conceding  that  such  riparian  right  re- 
strictive of  the  lower  proprietor's  use  of  the  water  is 
capable  of  transfer,  a  question  might  arise  as  to  the 
form   of   the   transfer.   Would   a  mere   oral   license    to 

ri2.     Bristol     Hydraulic    Co.    v.  &  N.  675.     A  contrary  view  is  In- 

Boyer,  67  Ind.  236;  Hall  v.  Ionia,  dicated  in  Stockport  Water  Works 

38    Mich.    49.3    (semble);    St.    An-  v.  Potter,  3  Hurl.  &  C.  300;  Dore- 

thony   Falls   Water-Power   Co.   v.  mus  v.  Patterson,  65  N.  J.  Eq.  711. 

Minneapolis,   41   Minn.   270,   43   N.  55  Atl.  304. 

W.   56;    Lawrie  v.    Silsby,    76   Vt.  93.     Editorial    notes,    16    Harv. 

240,  104  Am.  St.  Rep.  927,  56  Atl.  Law   Rev.    145;    4   Columbia   Law 

1106,  82  vt.  505,  74  Atl.  94;   Nut-  Rev.  431;  Wiel,  Water  Rights  (2nd 

tall  V.  Bracewell,  L.  R.  2  Exch.  1.  Ed.)  446. 
See   Laing   v.   Whaloy,    3    Ilurlst. 
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take  water  from  the  stream  be  sufficient  to  transfer  to 
the  licensee  the  right  to  complain  of  the  use  made  of 
the  water  by  an  upper  proprietor.!  Moreover,  it  would 
hardly  be  contended  that  the  riparian  proprietor  in 
such  a  case  divests  hi'mself  of  his  own  riparian  right 
to  complain  of  an  unreasonalile  use  of  the  water,  and 
there  might  be  some  difficulty  in  recognizing  such  a 
right  in  him  after  he  has  disposed  of  the  right  to  an- 
other. 

Discarding  the  theory  of  a  transfer  of  riparian 
rights,  the  decisions  referred  to  might  perhaps  be  sup- 
ported on  the  theory  that  any  person  who  has  the 
right  to  use  the  water  of  a  stream  has  a  right  to  com- 
plain of  the  unreasonable  pollution  or  appropriation 
of  the  water  by  another.  But  this  theory  is  also  at- 
tended with  difficulties,  by  reason  of  its  indefiniteness 
and  possible  scope.  It  would  mnke  an  upper  riparian 
proprietor  responsible  for  his  use  of  the  water  not  only 
to  the  lower  riparian  proprietors,  but  also  to  all  per- 
sons who,  by  the  action  of  any  of  such  proprietors,  'may 
acquire  the  right  to  make  use  of  the  water.  Carrying 
the  doctrine  to  its  logical  conclusion,  any  inhabitant  of 
a  citv  which  acquires  its  water  supply  from  a  stream 
would  have  a  possible  ri2ht  of  action  against  the  upper 
proprietor  on  the  stream,  bv  reason  of  the  pollution 
of  the  water.  It  could  hardly  be  contended,  however, 
that  an  upper  riparian  proprietor's  use  of  the  water 
should  be  restricted  in  favor  of  persons  not  riparian 
proprietors  to  any  greater  extent  than  in  favor  of  ri- 
parian proprietors.  The  upper  proprietor  has  a  right 
to  use  the  water  in  a  reasonable  way  having  regard  to 
the  rights  of  the  lower  proprietors  to  use  it  in  the  same 
way,  and  his  rights  in  this  regard  cannot  properly  be 
diminished  by  the  action  of  a  lower  proprietor,  or  of 
all  the  lower  proprietors,  in  giving  to  other  persons  the 
right  to  use  the  water.  A  different  view  "would  go 
well  night  to  destroy  his  rights  altogether,  for  that  can 
scarcely  be  Cidlod  a  right  which  is  subject  to  an  indetinite 
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rGstriction,  unascertained  jukI  practically  unascertain- 
able."^-"'  The  practical  result  then  would  be  that  while 
each  person  to  whom  a  lower  riparian  proprietor  grants 
a  right  to  use  the  water  of  the  stream  can  complain  of  an 
unreasonable  user  by  an  upper  proprietor,  the  question 
whether  a  particular  user  is  unreasonable  must  be  deter- 
mined by  a  consideration  of  tlie  interest,  not  of  tlie  i)er- 
son  complaining,  but  of  the  riparian  proprietor  by  rea- 
son of  whose  interposition  such  person  is  enabled  to 
utilize  the  water. 

In  the  opinion  from  which  the  quotation  in  the  pre- 
vious paragraph  was  taken,  the  view  was  asserted  that 
the  water  of  the  stream  having  been  made  available 
for  the  production  of  iiower  by  means  of  a  sluice  or 
cut,  the  water  in  this  sluiee  or  cut  was  to  be  regarded 
as  if  it  were  in  a  natural  watercourse,  so  as  to  give 
to  the  proprietors  thereon  the  rights  of  riparian  pro- 
prietors as  regard  a  lower  proprietor  upon  the  stream. 
But  the  difficulty  would  seem  still  to  remain,  that  if 
the  upper  proprietor  may  extend  the  restrictions  upon 
the  lower  proprietor  to  an  indefinite  extent,  by  giving 
others  the  right  to  use  water  from  the  stream,  whether 
this  is  effected  by  a  sluice  or  cut,  or  otherwise,  the  low- 
er proprietor's  right  of  reasonable  user  might  be  re- 
duced to  an  indefinite  extent. 

(h)    Restoration  of  former  conditions.    In  case 

the  channel  of  a  watercourse  becomes  changed,  the  owni- 
er  of  the  land  upon  w^hich  the  new  channel  is  formed 
may  ordinarily  take  measures  to  cause  the  return  of 
the  stream  to  its  old  channel,^^'*  but  there  are  a 
considerable  number  of  decisions  to  the  effect  tliat, 
after  the  channel  of  a  natural  stream  has  been  changed, 

93a.     Nuttall    v.    BraceweU,    L.  Valley  R.  Co.  v.  Brown,  99  Miss. 

R.  2  Exch.  1,  per  Pollock,  C.  B.,  88,    33    L.    R.   A.    (N.    S.)    804,    54 

and   Channell,  B.  So.     804;    Pierce     v.    Kinney,     59 

93b.     York  County  v.  Rolls,  27  Barb.  (N.  Y.)  56;  Tuthill  v.  Scott, 

Ont.     App     .72;     Yazoo     &     Miss.  43  Vt.  525,  5  Am.  Rep.  301. 

R.  P.— 73. 
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either  by  the  hand  of  man,^-'^  or  by  natural  causes,^^*^  if 
the  stream  is  allowed  to  flow  in  the  new  channel  for  a 
considerable  number  of  years,  and  other  persons  act 
upon  the  supposition  that  it  is  to  be  allowed  to  flow  per- 
manently in  the  new  channel,  it  cannot,  as  against  them, 
be  restored  to  its  old  channel.  And  a  like  view  has 
been  expressed  as  to  one's  duty,  after  the  flow  of  water 
has  been  increased  by  the  removal  of  obstructions  in 
the  cliannel  or  otherwise,  not  again  to  restrict  the  flow 
to  the  amount  thereof  as  it  originally  existed  before  any 
change  was  made,  the  increased  flow  having  been  allow- 
ed to  continue  for  a  number  of  years.^^*'  The  duty  to 
allow  the  stream  to  continue  in  its  changed  condition, 
as  asserted  in  these  cases,  is  usually  based  on  estoppel, 
or  a  theory  analogous  thereto,  while  it  is  sometimes 
referred,  it  seems,  to  the  doctrine  of  prescription,  which 
does  not  however  appear  to  be  properly  ax)plicable  to 
such  a  case.^^^  The  only  proper  effect  of  the  continuance 
of  the  change  of  channel  or  of  flow  through  a  consider- 

93c.     Oelaney      v.      Boston,      2  93d.     Smith     v.     Musgrave,     32 

Harr.    (Del.)    487;    Burke  v.   Sim-  Mo.    App.    241;    Johnk    v.    Union 

onson,  ia4  Ind.  173,  54  Am.  Rep.  pac.  R.   Co..  99   Neb.   763,   157  N. 

304,    2    N.    E.    309,    3    N.    E.    826;  w.    918;    Woodbury   v.    Short,    17 

Meir   v.    Kroft    (Iowa)    80   N.   W.  yt.  387,  44  Am.  Dec.  344;   Pacific 

521;    Shepardson    v.    Perkins,    58  Live  Stock  Co.  v.   Davis,   60   Ore. 

N.    H.    354;     Taggart    v.    Jaffrey,  258,  119  Pac.  147    (after  prescrip- 

75   N.  H.   473,   28  L.  R.   A.   N.   S.  tj^g  period). 
1050,    139    Am.    St.    Rep.    729,    76 
Atl.   123;    Middleton    v.    Gregorie, 
2  Rich.  L.    (S.  Car.)   6S1;   Hallett 
V.  Davis,  54  Wash.  326,  103  Pac. 

423;  Mattheson  V.Ward,  24  Wash.  Cloyes    v.    Middlebury    Elec.    Co., 

407,  85  Am.  St.  Rep.  955,  64  Pac.  ^0  Vt.  109,  U  L.  R.  A.  N.  S.  693, 

520;    Ford    v.    Whitlock,    27    Vt.  «(?   Atl.   1039.     See   Harrington   v. 

265;    Cook  v.   Seaboard   Air  Line  De  Maris,  46  Ore.  Ill,  1  L.  R.  A. 

Ry.,  107  Va.  32,  10  L.  R.  A.  N.  S.  N.  S.  756,  77  Pac.  603,  82  Pac.  14; 

966,  122  Am.  St.  Rep.  825,  57  S.  E.  Compare   Mason  v.   Wbitney,    193 

564.     Compare   Shields   v.   Arndt,  Mass.  152,  7  L.  R.  A.  N.  S.  289,  78 

4  N.  J.  Eq.  234;  Peter  v.  Caswell,  N.  E.  881. 

38  Ohio  St.  518.  93f.     Post,  §  532. 


93e.  Belknap  v.  Trimble,  3 
Paige  (N.  Y.)  577;  Murchie  v. 
Gates,    78    Me.    300,    4    Atl.    698; 
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able  iuiin];or  of  years  ^Yonl(l  seem  to  ])e  that  it  is  calcu- 
lated to  induce  the  belief  that  it  is  intended  to  be  perma- 
nent. 

(i)     Prior    appropriation.      The    connnon    law 


rule,  as  ordinarily  recognized,  is  that  a  riiiarian  owner, 
and  a  fortiori  one  not  a  riparian  owner,  cannot  ac(iuire 
any  rights  as  to  the  use  of  the  water,  in  excess  of  his 
ordinary  riparian  rights,  as  a.i2ainst  other  riparian  own- 
ers, by  reason  of  the  fact  that  he  has  first  established 
a  permanent  means  of  appropriation  such  as  a  mill, 
dam,  or  ditch,  unless  he  continues  the  appropriation 
of  the  water  for  such  a  time  and  under  such  circum- 
stances as  to  acquire  rights  by  prescription.^^  In 
Maine  and  Massachusetts,  however,  this  rule  is  to  some 
extent  abrogated  by  a  statutory  provision  that  no  dam 
shall  be  erected  to  the  injury  of  a  mill  previously  ex- 
isting,^^  and  in  Kentucky  and  West  Virginia  it  appears 
to  have  been  departed  from  to  this  extent  without  refer- 
ence to  any  statute."*' 

In  the  Western  and  Southwestern  states,  the  com- 
mon law  rule  that  no  rights  as  to  the  use  of  the  water 
can  be  acquired  by  prior  appropriation  has  been  entire- 
ly or  to  a  great  extent  repudiated.     In  some  of  these 

94.     Mason   v.   HiH,   5   Barn.   &  233;    Pugh   v.   Wheeler,   19   N.    C. 

Adol.  1;    Wood   v.  Waud,  3   Exch.  5G;     Hoy     v.    Sterrett,     2    Watts 

748;  Chasemore  v.  Richards,  7  H.  (Pa.)    327,  27  Am.  Dec.  313. 

L.  Cas.  387;   Buddington  v.  Brad-  95.     National    Fibre    Board    Co. 

ley,    10    Conn.    213,    26   Am.    Dec.  v.  Lewiston  &  A.   Electric  Light 

386;   Stout  v.  McAdams,  3  111.  67,  Co.,    95    Me.     318,    49     Atl.    1095; 

33  Am.  Dec.  441;    Clark  v.  Alia-  Gould    v.   Boston    Duck   Co.,    13 

man,  71  Kan.  206,  70  L.  R.  A.  971,  Gray     (Mass.)     442;     Otis    Co.    v. 

80   Pac.  571;    Heath   v.   Williams,  I.udlow    Mfg.    Co.,    186    Mass.    89, 

25    Me.    209,    43    Am.    Dec.    265;  104    Am.    St.    Rep.    563,    70    N.    E.' 

Thurber  v.  Martin,  2  Gray  (Mass.)  1009. 

394,  61  Am.  Dec.  468;    Dumont  v.  96.     Tye    v.    Catching,    78    Ky. 

Kellogg,    29    Mich.    420,    18    Am.  463;    Mumpower  v.   City  of  Bris- 

Rep.  321;    Gilman  v.  Tilton,  5  N.  tol,   90  Va.   151,   44  Am.   St.  Rep. 

H.     231;     Piatt    v.     Johnson,     15  [/02,  17  S.  E.  853. 
Johns.    (N.   Y.)    213,    8   Am.    Dei,c. 


1156  Real  Pkoperty.  [§  33!) 

states^^  any  person,  without  reference  to  whether  he 
is  a  riparian  owner,  'who  first  appropriates  water  from 
a  watercourse  by  means  of  a  ditch,  flume,  pipe,  or  the 
like,  in  order  to  apply  it  to  some  beneficial  use,"^  and 
does  so  apply  it,  acquires  the  right  to  a  continuance  of 
such  appropriation  as  against  all  the  world,  including 
the  riparian  proprietors.  In  others  of  these  states"'^ 
such  prior  appropriation  is  effective  as  against  the  ri- 
parian proprietors  and  others,  provided  the  appro- 
priation was  made  before  the  land  bordering  the  stream 
passed  out  of  the  government,  but  it  is  nugatory  as 
against  riparian  proprietors  who  were  such  at  the  time 
of  the  appropriation.  In  other  words,  in  these  latter 
states,  riparian  rights  exist  as  at  common  law  except 
as  against  an  appropriation  made  before  such  rights 
became  vested  in  particular  individuals,  as  distinct  from 
the  government,  w^hile  in  the  former  states  the  common 
law  doctrine  of  riparian  rights  is  absolutely  non  existent. 

This  doctrine  of  prior  appropriation  has  in  some 
of  the  states  referred  to  been  limited  by  the  adoption 
by  the  courts  of  the  view  that,  in  case  of  the  occurrence 
of  a  deficiency  in  the  supply  of  water,  the  prior  appro- 
priators  are  not  to  have  all  the  water  to  the  exclusion 
of  the  later  appropriators,  but  the  supply  is  to  be  ap- 
portioned among  the  various  users,  without  reference 
to,  or  with  only  a  limited  regard  to,  the  order  of  ap- 
propriation.^ 

As  before  stated,  water  flowing  in  a  stream  belongs 
to  nobody,  and  the  fact  that,  in  accordance  with  the  law 

97.  These  states,  as  enumer-  note,  24  Harv.  Law  Rev.  329. 
ated  by  Mr.  Samuel  C.  Wiel,  in  S9.  These  states  are  Califor- 
his  excellent  work  on  "Water  nia,  Kansas,  Montana  (iprobably). 
Rights  in  the  Western  States,"  Nebraska,  North  .Dakota,  Oklaho- 
are  Arizona,  Colorado,  Idaho,  ma  (possibly),  Oregon,  South  Da- 
New  Mexico,  Nevada,  Utah,  Wyo-  kota,  Texas,  Washington.  Also 
ming.  possibly  the  Territory  of  Alaska. 

98.  As  to  what  is  a  beneficial  1.  See  27  Harv.  Law  Rev.  at 
use,  see  Kinney,  Irrigation  and  p.  530,  article  by  Samuel  C.  Wiel, 
water    Rights,    ch.    49;    Editorial  Esq. 
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of  the  particular  state,  one  lias,  by  ronstructinQ:  a  ditch 
or  flume,  acquired,  under  the  doctrine  of  prior  appro- 
priation, the  right  to  divert  water  from  the  stream  for 
his  own  pnrjioses,  does  not  make  liim  the  owner,  in  any 
sense,  of  the  water  in  the  stream.*  What  he  accjuires 
is  the  right  to  appropriate  water  from  the  stream  to 
an  extent  measured  by  his  original  api)roprration,  and 
this  right  is  entirely  independent  of  his  ownershi])  of 
land.  It  answers  to  the  incorporeal  hereditament  of 
the  common  law.  This  riiilit  of  approi)riation  has  been 
frequently  declared  to  be  "real  estate"  or  ''real  prop- 
erty. "^ 

§  340.  Water  in  lakes  and  ponds..  One  whose  land 
abuts  on  a  lake  or  pond,  on  which  the  lands  of  others 
also  abut,  has  the  same  rights  as  to  the  use  of  the  water 
as  has  a  riparian  proprietor  on  a  watercoui'se,  that 
is,  he  may  make  a  reasonable  use  of  the  water  having 
regard  to  the  right  of  other  owners  to  make  a  like 
use.*  He  cannot,  ordinarily  at  least,  appropriate  it  for 
use  upon  non  riparian  land.'** 

2.  Gould  V.  Eaton,  117  Cal.  539,  1034;  TraveUers  Insur.  Co.  v. 
542,  38  L.  R.  A.  181,  49  Pac.  Childs,  25  Colo.  360,  54  Pac.  1020; 
577;  Crawford  v.  Hathaway,  67  Hall  v.  Blackman,  8  Idaho,  272, 
Neb.  325,  60  L.  R.  A.  889,  108  Am.  68  Pac.  19. 

St.  Rep.  647,  93  N.  W.  981;   Snow  4.     Turner  v.  James  Canal  Co., 

V.    Abalos,    18    N.    Mex.    631,    140  155   Cal.   82,  22   L.   R.   A.    (N.   S.) 

Pac.  1044;    Saint  v.  Guerrerio,  17  401,  132  Am.  St.  Rep.  59,  17  Ann. 

Colo.    448,    31    Am.    St.    Rep.    320,  Cas.  823,  99  Pac.  520;   Valparaiso 

30    Pac.    335;     Boise    etc.    Co.    v.  City    Water    Co.    v.    Dickover,    17 

Stewart,    10    Idaho,    38,    77    Pac.  Ind.  App.  233,  46  N.  E.  591;   Fin- 

28;    Salt  Dake  City  v.   Salt  Lake  ley  v.  Hershey,  41  Iowa.  393;  Dol- 

etc.    Co.,    24    Utah    249,    61    L.    R.  beer  v.  Suncook  Water  Works  Co., 

A.  648,  67  Pac.  672.  72  N.  H.  502,  58  Atl.  504;  Schaefer 

3.  Lower  Kings  River  W.  D.  v.  Marthaler,  34  Minn.  487,  57 
Co.  V.  Kings  River  &  F.  C.  Co.,  Am.  Rep.  73,  26  N.  W.  726;  Lam- 
60  Cal.  419;  Dorris  v.  Sullivan,  prey  v.  State.  52  Minn.  181,  38 
90  Cal.  286,  27  Pac.  216;  South  Am.  St.  Rep.  541,  53  N.  W.  1139. 
Tule  etc.  Co.  v.  King,  144  Cal.  4a.  Battle  Creek  v.  Goguac 
454,  77  Pac.  1032;  Grizeza  v.  Resort  Ass'n.,  181  Mich.  241,  148 
Terwilliger,  144  Cal.  456,  77  Pac.  N.  W.  441;   Lakeside  Irrig.  Co.  v. 
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An  owner  of  land  abutting  on  a  lake  or  pond,  the 
water  of  which  passes  out  by  a  natural  watercourse, 
owes  to  riparian  owners  on  the  watercourse  the  same 
duties  which  an  upper  riparian  owner  on  a  watercourse 
owes  to  lower  riparian  owners,  that  is,  to  allow  the 
water  to  continue  to  flow  as  it  was  accustomed  to  flow.^ 
And  a  riparian  owner  on  such  outlet  owes  a  reciprocal 
duty  to  owners  upon  the  lake  or  pond  not  to  diminish, 
to  an  unreasonable  extent,  the  water  in  the  lake  or  pond, 
by  deepening  or  widening  the  outlet.^  And  also  not  to 
flood  their  lands   by  diminishing  such   outlet.*^" 

In  the  case  of  a  pond  which  serves  to  supply  water 
for  a  natural  watercourse,  even  though  all  the  land  be- 
neath and  adjoining  the  water  belongs  to  a  single  indi- 
vidual, the  water  in  the  pond  is  no  more  the  subject 
of  private  ownership  than  is  the  water  in  the  water- 
course itself.  In  the  case  of  a  pond,  however,  the  water 
of  which,  so  far  as  appears,  does  not  pass  out  in  a 
stream  having  the  characteristics  of  a  natural  water 
course,  the  water  may,  it  would  seem,  be  regarded  as 

Kirby,  —  Tex.   Civ.   App.  — ,  166  Mass.   548,  1  L.  R.  A.  466,   18   N. 

S.  W.  715.  E.  465;  Auburn,  City  of,  v.  Union 

5.     Lynnfield    v.    Peabody,    219  Water  Power  Co.,  90  Me.  576,  37 

Mass.   322,   106   N.   E.   977;    Hyatt  Atl.  335;  American  Woolen  Co.  v. 

V.  Albro,  121  Mich.  638,  80  N.  W.  Kennebec  Water  District,  102  Me. 

641;   Stock  v.  Hillsdale,  155  Mich.  153,  66  Atl.  316)  are  based  on  the 

375,    119    N.    W.    435;     Smith    v.  construction     of    an    early     ordi- 

Rochester,  92  N.  Y.  463;  Howe  v.  nance  as  reserving  to  the  state  the 

Norman,    13    R.    I.    488;    Mott    v.  right    to    devote    the    waters    of 

Consumers    Water    Co.,    188    Pa.  such  ponds  to  any  public  use. 

521,    41    Atl.    611.      See    3    Harv.  6.     Fernald  v.  Knox  Woolen  Co., 

Law  Rev.  at  p.  1  et  seq.  82  Me.  48,  7  L.  R.  A.  459,  19  Atl. 

The  decisions  in  Massachusetts  93;  Potter  v.  Howe,  141  Mass.  357, 

and    Maine    that    the    state    can  6   N.  E.  233;      Hass  v.   McManus, 

authorize    the    taking    of    water  161  Mich.  372,  126  N.  W.  462.    And 

from   a   "great   pond"    for   a  mu-  see  Runyard  v.  Getting  Bros.  Ice 

nicipal  water  supply  without  pro-  Co.,  142  Wis.  471,  125  N.  W.  931. 

viding    for    compensation    to    the  6'a.     Bacon  v.  Wlalden,  186  Mich, 

owners    of  property    on    the    out-  139,  152  N.  W.  1061;   Wadman  v. 

let    Injured    thereby.       (Watuppa  Trout  Lake  Lumber  Co.,  130  Minn. 

Reservoir   Co.   v.    Fall    River,   147  80,  153  N.  W.  269. 
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belonging  to  one  who  is  the  exclusive  owner  of  the  Iniid 
on  which  the  pond  exists.'^  In  such  a  case  the  water  is 
in  the  exclusive  ])ossession  and  control  of  the  owner  of 
the  land  to  the  same  extent  as  if  he  liad  abstracted  i1 
from  a  stream  and  placed  it  in  a  cistern  or  artificial 
reservoir  on  the  land.^  The  distinction  above  indicated 
however,  as  regards  the  ownership  of  water,  between 
that  in  a  pond  which  supplies  the  water  in  a  watercourse, 
and  that  in  a  pond  which  has  no  such  outlet,  has  not 
been  judicially  asserted  with  any  degree  of  distinctness, 
and  is  perhaps  opposed  to  English  decisions,  in  gener- 
al terms,  that  a  right  to  take  water  from  a  pond  or 
spring  constitutes  an  easement  and  not  a  profit  a 
prendre. 

In  tlie  case  of  a  spring  w^hich  serves  to  supply 
water  for  a  natural  watercourse,  the  owner  of  the  land 
on  which  the  spring  exists  is  in  the  position  of  any  up- 
per ri]iarian  owner,  in  that  he  must  utilize  the  water 
with  due  regard  to  the  necessities  of  a  lower  proprie- 
tor on  the  watercourse.^^  And  such  water  can  evident- 
ly not  be  regarded  as  his  property.^^  But,  as  above 
indicated,  a  different  view  might  well  be  taken  when 
there  is  no  outlet  for  the  escape  of  the  water,  in  the 
nature  of  a  natural  watercourse.^^ 

7.  See  Vanderwort  v.  Hughes,  Times  455;  Arnold  v.  Foot,  12 
15  N.  Mex.  439,  110  Pac.  567;  Wend.  330;  Lord  v.  Meadville 
King  V.  Chamberlin,  20  Idaho,  Water  Co.,  135  Pa.  122,  8  L.  R. 
504;  Metcalf  v.  Nelson,  8  S.  D.  A.  202,  20  Am.  St.  Rep.  864,  19 
87,  59  Am.  St.  Rep.  746,  65  N.  W.  Atl.  1007;  Howe  v,  Norman,  13 
911;  Bloodgood  v.  Ayers,  108  N.  R.  I.  488;  Fraser  v.  Nerney,  89 
Y.  400,  2  Am.  St.  Rep.  443,  15  Vt.  257,  95  Atl.  501;  Hollett  v.. 
N.  E.  433.  Davis,    54    Wash.     326,    103    Pac. 

8.  Ante,    §    339(a),   note   36.  423;  Roberts  v.  Martin,  72  W.  Va. 

9.  Manning  v.  Wasdale,  5  Ad.  &  92,  77  S.  E.  535. 

El.   758;    Race  v.  Ward,   4   El.  &  11.     See  citations   in  next  pre- 

Bl.  702.  ceding  note. 

10.  Dudden  v.  Glutton  Union  12.  Ante,  this  section,  note  7. 
Guardians,  1  Hurlst.  &  N.  627;  So  it  was  held  that  when  a 
Mostyn  v.  Atherton  (1899)  2  Ch.  new  spring  broke  out,  the  owner 
360;    Bunting    v.    Hicks,    70    Law  of  the  land  could  appropriate  the 
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As  in  the  case  of  a  condition  in  a  watercourse  arti- 
ficially created,  persons  who  act  upon  the  existence  of 
such  condition  may,  especially  after  its  continuance  for 
a  number  of  years,  be  entitled  to  demand  that  it  shall 
not  be  changed  to  their  detriment,^-'"'  so  it  has  occasion- 
ally been  held  that  the  proprietor  of  land  on  which  a 
lake  or  pond  exists  is  precluded  to  change  a  condition 
as  regards  such  lake  or  pond,  as  against  one  who  has 
purchased  or  improved  neighboring  land  on  the  assump- 
tion that  the  condition  is  permanent. ^^'^ 

§  341.    Surface  water. (a)     General   considera- 

tionn.  Water  spread  upon  the  surface  of  land,  or 
contained  in  depressions  therein,  if  not  flowing  in  a 
fixed  channel,  or  not  having  permanent  sources  of  sup- 
ply, so  as  to  constitute  a  watercourse,  and  not  consti- 
tuting a  permanent  lake  or  pond,  is  known  as  "surface 
water." 

While  ordinarily  the  determination  of  the  question 
whether  particular  water  is  surface  water  presents  no 
difficnlties,  the  contrary  is  sometimes  the  case.^^  Wheth- 
er, for  instance,  a  pond  which  forms  in  wet  weather,  but 
becomes  dry  whenever  a  prolonged  drought  occurs,  is 
to  be  regarded  as  surface  water  or  as  a  pond  of  a 
permanent  character,  presents  a  question  of  difficulty,^^ 

water,  though  otherwise  it  would  13.     For  various  decisions  upon 

have     served    to     form    a     water-  what    constitutes    surface    water, 

course.     Mason   v.   Yearwood,    58  see  note  in  25  L.  R.  A.  527.  and 

Wash.    276,    30    L.    R.   A.    (N.    S.)  article  in  23  Amer.  Law  Rev.  at 

1158,  108  Pac.  608.  p.  372. 

12a.  Ante,  §  339(h).  14.  That  a  pond  or  lake  of  a 
12b.  Adams  v.  Manning,  48  permanent  character  is  not  sur- 
Conn.  477;  Marshall  Ice  Co.  v.  face  water,  see  Schaefer  v.  Mar- 
La  Plant,  136  Iowa,  621,  12  L.  R.  thaler,  34  Minn.  487,  57  Am.  Rep. 
A.  N.  S.  1073,  11  N.  W.  1016;  73,  26  N.  W.  726;  Krupke  v.  Stock- 
Thomas  v.  Fin  &  Feather  Club,  ard,  103  Minn.  349,  115  N.  W. 
106  Tex.  490,  171  S.  W.  698;  175;  Alcorn  v.  Sadler,  66  Miss. 
Pewaukee  v.  Savoy,  103  Wis.  271,  221,  5  So.  694;  Hyatt  v.  Albro.  121 
50  L.  R.  A.  836,  74  Am.  St.  Rep.  Mich.  638,  80  N.  W.  641;  Davis 
859,  79  N.  W.  436.  v.  Fry,  14  Okla.  340,  69  L.  R.  A. 
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as  would  the  (iiiestioii  whotlior  a  rivulet  by  wliieh  water 
passes  from  such  pond  alouii:  a  swale  or  gully  is  surface 
water  or  a  watercourse.  The  (juestion  of  the  perma- 
nence of  the  pond  in  the  one  case,  and  of  the  perma- 
nence of  the  source  of  sup])ly  in  the  other,  is  necessaii- 
ly  one  of  degree.  And  so  the  (juestion  whether,  in  a 
particular  case,  the  water  is  sjjread  over  the  surface 
of  the  land  or  is  flowing  in  a  defined  channel  may  be 
one  of  difficulty,  as  for  instance  when  the  water  is 
flowing  in  a  shallow  depression  in  the  ground  of  a  very 
considerable  width. 

Water  flowing  for  the  most  part  in  a  fixed  channel, 
and  coming  from  a  permanent  source  of  sup])ly,  does 
not  become  surface  water  at  some  particular  place  be- 
cause it  there  spreads  out  over  a  wide  space  without 
any  apparent  banks,  it  subsequently  again  passing  into 
a  regular  channel,^^  and  the  same  is  to  be  said  of  the 
flood  water  of  a  stream,  escaping  beyond  the  regular 
banks,  provided  at  least  it  is  not  permanently  separated 
from  the   stream. ^^'^ 


460,  2  A.  &  E.  Ann.  Cas.  193,  78 
Pac.  180;  Anderson  v.  Drake,  24 
S.  Dak.  216,  27  L.  R.  A.  (N.  S.) 
250,  123  N.  W.  678  (well  fed  by 
spring) ;  Neal  v.  Ohio  River  R. 
Co.,  il  W.  Va.  316,  34  S.  E.  914. 

That  a  pond  not  of  a  perma- 
nent character  is  surface  water, 
see  Brandenberg  v.  Zeigler,  62 
S.  C.  18,  55  L.  R.  A.  414,  89  Am. 
St.  Rep.  887,  39  S.  E.  790;  Crab- 
tree  V.  Baker,  75  Ala.  91,  51  Am. 
Rep.  424;  Jacobson  v.  Van  Boehn- 
ing,  48  Neb.  80,  58  Am.  St.  Rep. 
684,  32  L.  R.  A.  229,  66  N.  W.  993; 
Noyes  v.  Cosselman,  29  Wash. 
635,  92  Am.  St.  Rep.  937,  70  Pac. 
61;  Shaw  v.  Ward,  131  Wis.  646. 
m  N.  W.  671;  Thompson  v.  And- 
rews, 39  S.  D.  477,  165  N.  W.  9. 

In  Applegate   v.    Franklin,    109 


Mo.  App.  293,  84  S.  W.  347,  a 
permanent  lake  of  considerable 
ertent  was  regarded  as  surface 
water,  erroneously,  it  would 
rather  seem.  See  5  Columbia  Law 
Rev.    at   p.   329. 

15.  Gillett  V.  Johnson,  30  Conn. 
180;  Hinkle  v.  Avery,  88  Iowa, 
47,  45  Am.  St.  Rep.  224,  55  N.  W. 
77;  Mitchell  v.  Bain,  142  Ind. 
604,  42  N.  E.  230;  Macomb3r  v. 
Godfrey,  108  Mass.  219;  Harring- 
ton V.  Be  Maris,  46  Ore.  Ill,  1  L. 
R.  A.  N.  S.  756,  77  Pac.  603; 
Hastie  v.  Jenkins,  53  Wash.  21, 
101  Pac.  495;  Case  v.  Hoffman, 
84  Wis.  438,  20  L.  R.  A.  40,  54  N. 
W.  793;  Blohowak  v.  Grochoski, 
119   Wis.   189,  96   N.  W.  551. 

15a.     ^'0*'^  §  341d,  notes  50-52a. 
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(b)    Discharge  into  natural  watsrccurse.     x\s 


stated  above,  the  owner  of  riparian  land  lias  a  right, 
of  which  he  cannot  be  deprived,  to  the  nse  of  the  water- 
course for  the  purpose  of  draining  off  this  surface  water 
from  his  land,^*'  and  this  rig^ht  is  not  confined  to  the 
water  which  "may  drain  off  from  his  land  in  its  natural 
state,  but  lie  may  change  and  control  the  surface  water, 
accelerating  and  increasing  its  flow  into  the  stream, 
and,  so  long  as  he  does  this  in  the  reasonable  use  of  his 
own  land,  the  lower  jjroprietor  cannot  complain,  pro- 
vided it  does  not  result  in  the  discharge  into  the  stream 
of  surface  water  beyond  the  natural  capacity  of  the 
channel,^'  and  according  to  some  decisions,  the  upper 
proprietor  may  so  increase  the  flow  even  though  it 
does  exceed  the  capacity  of  the  channel,  and  consequent- 
ly causes  an  overflow  upon  land  further  down  the 
stream.^^ 

(c)    Discharge  on  lov/er  land.     The  owner  of 

land  from  which  surface  water  naturally  escapes  on  low- 
er land  belonging  to  another  has  the  right  to  construct 
ditches  and  drains  on  his  own  land  in  order  to  expedite 
such  escape^^  and  in  a  number  of  states  he  is  regarded 
as  having  the  right  thus  to  construct  drains  on  his  own 

16.  ^nte,  §   339(e),  note  78.  88  N.  E.  401,;   Miller  v.  Laubach, 

17.  McCormick  v.  Horan,  81  N.  47  Pa.  St.  154,  86  Am.  Dec.  521. 
Y.  86,  37  Am.  Rep.  479;  Waffle  v.  19.  Hughes  v.  Anderson,  G8 
New  York  Cent.  R.  Co.,  53  N.  Y.  Ala.  280,  44  Am.  Rep.  147;  Gues- 
11;  Noonan  v.  City  of  Albany,  79  nard  v.  Birl,  33  La.  Ann.  796; 
N.  Y.  470;  Jackman  v.  Arlington  Fraught  v.  Bukosky,  116  Minn. 
Mills,  137  Mass.  277;  Gould,  206,  133  N.  W.  564;  Peck  v.  Good- 
Waters,   §   274.  berlett,    109    N.    Y.    180,    16    N.   E. 

18.  Kankakee  &  S.  R.  Co.  v.  350;  Kauffman  v.  Griesemer,  26 
Horan,  131  111.  288,  23  N.  E.  621;  Pa.  St.  407,  67  Am.  Dae.  407; 
Mizell  V.  McGowan,  120  N.  C.  Trigg  v.  Timmerman,  90  Wash. 
134,  26  S.  E.  783,  129  N.  C.  93,  85  678,  L.  R.  A.  1916F,  424,  156  Pac. 
Am.  St.  Rep.  70S,  39  S.  E.  729;  846;  Manteuffel  v.  Wetzel,  133 
Mason  v.  Commrs.  of  Fulton  Coun-  Wis.  619,  19  L.  R.  A.  (N.  S.)  619, 
ty,   80   Ohio   St.   151,   24   L.   R.  A.  114    N.    W.    91. 

(N.  S.)  903,  131  Am.  St.  Rep.  689; 
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land  even  tlioiii;-1i  tlic  effect  is  to  incre.ise  tlio  flow  in 
the  accustomed  cliannel  or  channels  njjon  the  lower 
land,^"  provided,  it  has  been  said,  such  drainage  in- 
volves a  reasonable  use  of  his  land,^^  that  he  inflicts  the 
least  possible  injury-  on  the  lower  land,^-  that  he  does 
the  work  in  a  reasonalile  and  careful  manner,^'*  or 
that  the  flow  is  not  materially  and  unduly  increased.^* 
Sometimes  it  is  said,  in  a  general  way,  that  the  right  of 
a  landowaier  to  rid  himself  of  surface  water  must  be 
exercised  sd   as  not  unreasonablv   or   unnecessarilv  to 


20.  Walshe  v.  Dwight  Mfg.  Co., 
178  Ala.  310,  59  So.  630;  Ander- 
son V.  Henderson,  124  lU.  164, 
16  N.  E.  232;  Fenton,  etc.,  R. 
Co.  V.  Adams,  221  111.  201,  112 
Am.  St.  Rep.  171,  77  N.  E.  531; 
Templeton  v.  Voshloe,  72  Ind.  134, 
37  Am.  Rep.  150;  Parizek  v. 
Hinek,  144  Iowa,  563,  21  L.  R. 
A.  611,  123  N.  W.  180;  Miller  v. 
Hester,  167  Iowa,  180,  149  N.  W. 
93;  Gregory  v.  Bush,  64  Mich.  37, 
8  Am.  St.  Rep.  797,  31  N.  W.  90; 
Launstein  v.  Launstein,  150 
Mich.  524,  114  N.  W.  383;  Shee- 
han  V.  Flynn,  59  Minn.  436,  26 
L.  R.  A.  632,  61  N.  W.  462;  Hop- 
kins V.  Taylor,  128  Minn.  511,  151 
N.  W.  194;  Todd  v.  York  County, 
72  Neb.  207,  66  L.  R.  A.  561,  100 
N.  W.  299;  Bailey  v.  Schnitzius, 
53  N.  J.  Eq.  235,  22  Atl.  732,  32 
All.  219;  Mason  v.  Commissioners 
of  Fulton  County,  80  Ohio  St.  151, 
24  L.  R.  A.  (N.  S.)  903,  131  Am. 
St.  Rep.  689,  88  N.  E.  401;  Kauff- 
man  v.  Griesemer,  26  Pa.  407; 
Meixell  v.  Morgan,  149  Pa.  415, 
34  Am.  St.  Rep.  614,  24  Atl.  216; 
Thompson  v.  Andrews,  39  S.  D. 
477,  165  N.  W.  9;  Shaw  v.  Ward, 
131  Wis.  646,  111  N.  W.  671. 


21.  iSheehan  v.  Flynn,  59  Minn. 
436,  26  L.  R.  A.  632,  61  N.  W.  462; 
Mason  v.  Commissioners  of  Ful- 
ton County,  80  Ohio  St.  151,  88  N. 
E.  401;  Templeton  v.  Voshloe, 
72   Ind.  134,  37  Am.  Rep.  150. 

22.  Sheehan  v.  Flynn,  59  Minn. 
436,  26  L.  R.  A.  632,  61  N.  W. 
462;  Rieck  v.  Schamanski,  117 
Minn.  25,  134  N.  W.  228;  Hughes 
V.  Anderson,  68  Ala.  280,  44  Am. 
Rep.  147  (with  prudent  regard  to 
neighbor's  welfare) ;  King  Land 
&  Improvement  Co.  v.  Bowen,  7 
Ala.  App.  462,  61   So.  22    (ditto). 

23.  Aldritt  v.  Fleischauer,  74 
Neb.  66,  70  L.  R.  A.  (N.  S.)  301, 
105  N.  W.  248;  Meixell  v.  Mor- 
gan, 149  Pa.  415,  34  Am.  St.  Rep. 
614,  24  Atl.  216  (if  no  unneces- 
sary injury) ;  Connell  v.  Stark, 
108  Wis.  92,  83  N.  W.  1092.  (if  no 
material   injury). 

24.  Sheker  v.  Machovec  (la.), 
110  N.  W.  1055;  Obe  v.  Pattat,  151 
Iowa,  723,  130  N.  W.  903.  See  Bald- 
win V.  Ohio  Twp.,  70  Kan.  102, 
67  L.  R.  A.  642,  109  Am.  St.  Rep. 
414,  78  Pac.  424;  Peck  v.  Good- 
berlett,  109  N.  Y.  180,  16  N.  E. 
350. 
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injure  his  neighbor.^^  And  in  one  state  such  a  right 
appears  to  be  recognized  subject  to  the  qualification 
that  it  cannot  be  exercised  to  the  substantial  injury  of 
another.2«  The  right  which  the  upper  owner  may  thus 
have  to  cause  additional  water  to  flow  upon  the  lower 
land  is  necessarily  subject  to  any  right  which  the  lower 
owner  may  have,  by  reason  of  the  adoption  in  that 
jurisdiction  of  the  "common  law"  rule  in  reference  to 
surface  waters,  to  obstruct  or  prevent  the  discharge  of 
such  water  on  his  land.^^ 

Although  the  upper  owner  may  drain  his  land,  he 
cannot  collect  the  surface  water  and  cause  it  to  flow  on 
the  lower  land  in  a  new  channel  or  at  a  new  place,^* 


25.  Tucson  v.  Dunseath,  15 
Ariz.  355,  139  Pac.  177;  Hume  v. 
Des  Moines,  146  Iowa,  624,  29  L. 
R.  A.  N.  S.  126,  Ann.  Cas.  1912B, 
904,  125  N.  W.  846;  Tretter  v. 
Chicago  Great  Western  Ry.  Co. 
147  Iowa,  375,  140  Am.  St.  Rep. 
304,  126  N.  W.  339;  Sheehan  v. 
Plynn,  59  Minn.  36,  26  L.  R.  A. 
632,  61  N.  W.  462;  Howard  v. 
Illinois  Cent.  R.  Co.,  114  Minn. 
189,  130  N.  W.  946;  Beatrice  v. 
Leary,  45  Neb.  149,  50  Am.  St. 
Rep.  546,  63  N.  W.  370;  Norfolk 
V.  Carter,  91  Va.  587,  22  S.  E. 
517;  Jordan  v.  City  of  Benwood, 
42  W.  Va.  312,  36  L.  R.  A.  519, 
57  Am.  St.  Rep.  859,  26  S.  E.  266; 
Adlingtori  v.  Viroqua,  155  Wis. 
472,  144  N.  W.  1130. 

26.  Gulf  C.  &  S.  F.  Ry.  Co.  v. 
Richardson,  42  Okla.  457,  141  Pac. 
1107. 

27.  Post,  §  341(d).  See  re- 
marks of  Timlin,  J.,  in  Harvie 
V.  Caledonia,  161  Wis.  314,  154 
N.  W.  383. 

28.  Southern  R.  Co.  v.  Lewis, 
165    Ala.    555,    138    Am.    St.    Rep. 


77,  51  So.  746;  St.  Louis,  etc.,  R. 
Co.  V.  Magness,  93  Ark.  46,  123 
S.  W.  786;  Wood  v.  Moulton,  146 
Cal.  317,  80  Pac.  92;  Adams  v. 
Walker,  34  Conn.  466,  91  Am. 
Dec.  742  {semhle) ;  Frisbie  v. 
Cowen,  18  App.  D.  C.  381;  Teeter 
V.  Nampa  &  Meridian  Irrig.  Dist., 
19  Idaho,  355,  114  Pac.  8;  Elser 
V.  Village  of  Gross  Point,  223 
111.  230,  114  Am.  St.  Rep.  326,  79 
N.  E.  27;  Templeton  v.  Voshloe, 
72  Ind.  134,  37  Am.  Rep.  150; 
Livingston  v.  McDonald,  21  Iowa, 
160,  89  Am.  Dec.  563;  Baker  v. 
Akron,  145  Iowa,  485,  30  L.  R.  A. 
N.  S.  619,  122  N.  W.  926;  John- 
ston V.  Hyre,  83  Kan.  38,  109 
Pac.  1075;  Bonte  v.  Postel,  109 
Ky.  64,  51  L.  R.  A.  187,  58  iS.  W. 
536;  Martin  v.  Jett,  12  La.  Ann. 
504,  32  Am.  Dec.  120;  Jackman 
V.  Arlington  Mills,  137  Mass.  277; 
Bates  V.  Westborough,  151  Mass. 
174,  7  L.  R.  A.  156,  23  N.  E.  1070; 
Yerex  v.  Eineder,  86  Mich.  24,  24 
Am.  St.  Rep.  113,  48  N.  W.  875; 
Hogenson  v.  St.  P.,  M.  &  M.  Rwy. 
Co.,  31  Minn.  224,  17  N.  W.  374; 
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and  it  is  apparently  by  way  of  an  application  of  this  doc- 
trine that  it  has  been  decided  in  a  number  of  cases  that 
one  could  not  drain  water  from  a  \nmd  or  marsh  upon 
liis  land  on  the  land  of  his  neighbor.-"'  For  such  an 
infringement  of  the  rights  of  the  lower  owner  the  upjjcr 
owner  should,  it  seems,  be  liable  at  least   for  nominal 


Kansas  City,  M.  &  B.  R.  Co.  v. 
Lackay,  72  Miss.  881,  48  Am.  St. 
Rep.  589,  16  So.  909;  Rychlicki 
V.  City  of  St.  Louis,  98  Mo.  497, 
4  L.  R.  A.  594,  14  Am.  St.  Rep. 
651,  11  S.  W.  1001;  Shavlik  v. 
Walla,  86  Neb.  768,  126  N.  W.  376; 
Field  V.  West  Orange,  36  N.  J.  Eq. 
118;  Bailey  v.  Wilcox,  86  N.  Y. 
140,  40  Am.  Rep.  519;  Rice  v.. 
Norfolk  &  C.  R.  Co.,  130  N.  C. 
375,  41  S.  E.  1031;  Butler  v. 
Peck,  16  Ohio  St.  334.  88  Am. 
Dec.  452;  Chicago,  etc.,  R.  Co. 
V.  Johnson,  25  Okla.  760,  27  L. 
R.  A.  N.  S.  879,  107  Pac.  662; 
Miller  v.  Laubach,  47  Pa.  St.  154, 
86  Am.  Dec.  521;  Rhoads  v. 
Davidheiser,  133  Pa.  St.  226,  19 
Am.  St.  Rep.  630,  19  Atl.  400; 
Johnson  v.  White,  26  R.  I.  207, 
65  L.  R.  A.  250,  58  Atl.  658; 
Braudenberg  v.  Zeigler,  62  S.  C. 
18,  55  L.  R.  A.  414,  89  Am.  St. 
Rep.  887,  39  S.  E.  790;  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Helsley.  62 
Tex.  593;  Tyrus  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.,  114  Tenn.  579, 
86  S.  W.  1074;  Wead  v.  St.  Johns- 
bury  &  L.  C.  R.  Co.,  64  Vt.  52, 
24  Atl.  361;  Noyes  v.  Cosselman, 
29  Wash.  635,  92  Am.  St.  Rep. 
937,  70  Pac.  61;  Roshnagel  v. 
Northern  Pac.  Ry.  Co.,  69  Wash. 
243,  124   Pac.   900. 

In  Iowa  there  is  no  liability  up- 


on the  upper  owner  unless  the 
water  is  discharged  on  the  lower 
land  "in  greatly  increased  or  un- 
natural quantities  to  the  substan- 
tial injury  of  thp  latter."  Jontz 
V.  Northup,  157  Iowa  6,  Ann. 
Cas.  1915C  967,  137  N.  W.  1056. 
And  see  to  this  effect  Bailey  v. 
Chicago,  St.  P.,  M.  &  0  Ry.  Co., 
25  S.  Dak.  200,  126  N.  W.  268.  In 
Minnesota,  if  a  change  in  the 
flow  upon  adjoining  land  of  sur- 
face water  is  a  mere  incident  to 
the  reasonable  improvement  of 
the  upper  land,  there  is  no  lia- 
bility. O'Neill  V.  St.  Paul,  104 
Minn.  491,  116  N.  W.  1114.  And 
see  Aldritt  v.  Freischauer,  74 
Neb.  66,  70  L.  R.  A.  301,  103  N. 
W.  1084,  for  a  dictum  apparently 
to  this  effect. 

29.  Crabtree  v.  Baker,  75  Ala. 
91,  51  Am.  Rep.  424;  Galbreath 
V.  Hopkins,  —  Cal.  — ,  113  Pac. 
174;  Dickinson  v.  Worcester,  7 
Allen  (Mass.)  19;  Yerex  v.  Eine- 
der,  86  Mich.  24,  24  Am.  St.  Rep. 
113,  48  N.  W.  875;  Davis  v.  Lond- 
green,  8  Neb.  43;  Rice  v.  Nor- 
folk &  C.  R.  Co.,  130  N.  C.  375, 
41  S.  E.  1031;  Butler  v.  Peck.  16 
Ohio  St.  334,  88  Am.  Dec.  452; 
Brandenburg  v.  Zeigler,  62  S.  C. 
18,  55  L.  R.  A.  414.  89  Am.  St. 
Rep.  887,  39  S.  E.  790;  Noyes  v. 
Cosselman,  29  Wash.  635,  92  Am. 
St.  Rep.  937,  70  Pac.  61. 
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damages,  irrespective  of  whether  any  substantial  damage 
is  caused  thereby."'" 

Although  one  cannot  cause  surface  water  to  flow 
from  his  land  on  the  land  of  his  neighbor  in  a  new 
channel  or  at  a  new  place,  he  may,  it  seems,  in  states 
in  which  the  common-law  doctrine,  so  called,  as  to  sur- 
face waters,  is  accepted,^  ^  erect  barriers  or  make  im- 
provements upon  his  land,  on  the  edge  thereof,  so  as  to 
cause  the  water,  which  would  otherwise  flow  upon  his 
land  from  higher  land,  to  flow  otf  upon  other  land  on 
which  otherwise  it  would  not  have  flowed .^^  And  there 
are  occasional  dicta  or  suggestions,  in  such  states,  to  the 
effect  that  surface  water  which  has  co'me  on  one's  land 
from  other  land  may,  by  his  erection  of  barriers  or 
making  of  improvements,  be  made  to  flow  on  neighboring 
land  on  which  it  would  otherwise  not  flow.^^  Whether, 
however,  one  should  be  allowed  to  cast  surface  water 
upon  another's  land  at  any  place  or  in  any  quantity, 
merely  because  it  comes  from  land  belonging  to  a  third 
person,  appears  to  be  most  questionable.^^^'^ 

30.  That  he  is  so  liable,  see  dan  v.  St.  Paul,  M.,  &  M.  R.  Co., 
WTiite  V.  Chapin,  12  Allen  (Mass.)  42  Minn.  172,  6  L  R.  A.  573,  43  N. 
516;  Freudstein  v.  Heine,  6  W.  489;  Clauson  v.  Chicago  & 
Mo.  App.  287;  Chapel  v.  Smith,  n.  W.  R.  Co.,  106  Wis.  308,  82  N. 
80  Mich.  100,  45  N.  W.  69.  Con-  W.  146;  Johnson  v.  Chicago,  St. 
tra,  Peck  v.  Goodberlett,  109  N.  P.,  M.  &  0.  Rwy.  Co.,  80  Wis. 
Y.  180,  16  N.  E.  350  (dictum);  641,  27  Am.  St.  Rep.  76,  14  L.  R. 
Riverside  Cotton  Mills  v.  Lanier.  A.  495,  50  N.  W.  771. 

102   Va.    148,   45    S.   E.   875.     And  33.     Gannon    v.    Hargadon,    10 

see   Jontz  v.   Northup,   157    Iowa,  Allen     (Mass.)     106;     Sullivan    v. 

6,   Ann.    Cas.    1915C,    967,    137    N.  Browning,    67    N.    J.    Eq.    391,    58 

W.    1056;    Bailey   v.    Chicago,    St.  Atl.  302;  Pettigrew  v.  Evansville, 

P.,  M.  &  O.  Ry.  Co.,  25  S.  D.  200,  25  Wis.  223,  3  Am.  Rep.   50    (dic- 

126  N.  W.  268.  ivm) ;    Shaw   v.    Ward,    131    Wis. 

31.  Post,   §    341(d)  646,  11  Ann.  Cas.  1139,  111  N.  W. 

32.  Parks   v.   Newburyport,   10  671. 

Gray     (Mass.)     28;     Bowlsby     v.  34-35.     That   one  can   do    so    is 

Speer,    31    N.    J.   L.    351,    86    Am.  negatived  in  Gulf  C.  &  S.  F.  Ry. 

Dec.   216;    Barkley   v.   Wilcox,   86  Co.  v.   Richardson,   42   Okla.   457, 

N.  Y.  140,  40  Am.  Rep.  519;   Jor-  141  Pac.  1107.     And  the  affirma- 
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One  cannot  remove  natural  barriers  so  as  to  cause 
to  flow  on  his  neij^libor's  land  water  wliicli  would  otlicr- 
wise  have  flowed  in  a  different  direction,-""^ 

(d)     Obstruction  of  discharge.     The   question 


whether  the  owner  of  land  has  a  right  to  have  surface 
water  drain  off  from  his  land  upon  adjacent  lower  land, 
or  whether  the  owner  of  the  lower  land  may  make  such 
improvements  on  his  land  as  will  prevent  the  natural  How 
of  surface  water  thereon  from  the  land  lyinu:  above  it, 
has  been  differently  decided  in  different  jurisdictions.  In 
some  states  the  rule  of  the  civil  law  has  been  adoi)ted,  ac- 
cording to  which  land  on  which  surface  water  naturally 
flows  from  another  tenement  is  regarded  as  subject  to  a 
servitude  of  receiving  such  flow,  and  consequently  the 
owner  has  no  right,  by  any  erection  or  improvement, 
to  prevent  the  escape  thereon  of  water  from  the  higher 
land.^'^     In   other  jurisdictions,   what   is   known   as   the 


tive  view  is  criticized  in  4  Co- 
lumbia Law  Rev.  at  p.  506,  partly 
on  the  assumption  that  surface 
water  on  one's  land  belongs  to 
him,  an  assumption  which  does 
not  appear  to  be  correct.  See 
Ballard  v.  Tomlinson,  29  Ch.  Div. 
115.  But  the  ownership  of  the 
water  is  properly  immaterial  on 
the  question  of  one's  right  to 
cast  it  on  another's  land. 

36.  Central  of  Georgia  Ry.  Co. 
V.  Windham,  126  Ala.  552,  28  So. 
392;  Wood  v.  Moulton,  146  Cal. 
317,  80  Pac.  92;  Heier  v.  Krull, 
160  Cal.  441,  117  Pac.  530;  Day- 
ton V.  Drainage  Com'rs.,  128  111. 
271,  21  N.  E.  198;  Fenton  & 
Thompson  R.  Co.  v.  Adams,  221 
III.  201,  112  Am.  St.  Rep.  71,  77 
N.  E.  531;  Dorr  v.  Simerson,  127 
Iowa,  551,  108  N.  W.  806;  Valen- 
tine   V.    Widman,    156    Iowa,    172, 


135  N.  W.  599;  Kaufman  v.  Len- 
ker,  164  Iowa,  689,  146  N.  W. 
823;  O'Connor  v.  Hogan,  140 
Mich.  613,  104  N.  W.  29;  Cronin 
v.  Payne,  157  Mich.  104,  121  N. 
W.  290;  Erhard  v.  Wagner,  104 
Minn.  258,  116  N.  W.  577;  Parker 
V.  Norfolk  &  C.  R.  Co.,  123  N.  C. 
71,  31  S.  E.  381;  Thompson  v. 
Andrews,  39  S.  D.  477,  165  N.  W. 
9;  Noyes  v.  Cosselman,  29  Wash. 
G35,  92  Am.  St.  Rep.  937,  70  Pac. 
61. 

37.  Central  of  Georgia  R.  Co. 
V.  Keyton,  148  Ala.  675,  41  So. 
918;  Gray  v.  McWilliams,  98  Cal. 
157,  21  L.  R.  A.  593,  35  Am.  St. 
Rep.  163,  32  Pac.  976;  Sanguinetti 
V.  Pock,  136  Cal.  466,  89  Am.  St. 
Rep.  169,  69  Pac.  98;  Farkas  v. 
Towns,  103  Ga.  150,  68  Am.  St. 
Rep.  88,  29  S.  E.  700;  Gillham 
v.  Madison  County  R.  Co.,  49  111. 
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'^common-law  rule"^^  obtains,  according  to  which  the 
ordinary  right  of  an  owner  of  land  to  make  any  use 
whatever  of  his  land,  either  by  erections  thereon  or 
changes  in  the  surface,  is  regarded  as  independent  of 
the  effect  which  such  erections  or  changes  may  have  in 
causing  water  which  naturally  flows  off  on  his  land  to 
collect  or  flow  on  other  land."^ 


484,  95  Am.  Dec.  627;  Pinkstaff 
V.  Steffy,  216  111.  406,  75  N.  E. 
163;  Matteson  v.  Tucker,  131 
Iowa,  511,  107  N.  W.  600;  Trumbo 
V.  Pratt,  148  Iowa,  195,  126  N. 
W.  1122;  Johnson  v.  Marcum,  152 
Ky.  629,  153  S.  W.  959;  Martin 
V.  Jett,  12  La.  501,  32  Am.  Dec. 
120;  Baltimore,  etc.,  R.  Co.  v. 
Hackett,  87  Md.  224,  39  Atl.  510; 
Boyd  V.  Conklin,  54  Mich.  583. 
52  Am.  Rep.  831;  Launstein  v. 
Launstein,  150  Mich.  524,  121  Am. 
St.  Rep.  635,  114  N.  W.  883; 
Porter  v.  Durham,  74  N.  C.  767; 
Butler  V.  Peck,  16  Ohio  St.  334, 
88  Am.  Dec.  452;  Tootle  v.  Clif- 
ton, 22  Ohio  St.  247,  10  Am.  Rep. 
732;  Kauffman  v.  Griesemar,  26 
Pa.  St.  407,  67  Am.  Dec.  437; 
Thompson  v.  Andrews,  39  S.  D. 
477,  165  N.  W.  9;  Garland  v. 
Aurin,  103  Tenn.  555,  48  L.  R.  A. 
862,  76  Am.  St.  Rep.  699,  53  S. 
W.  940. 

But  the  lower  owner  is  not 
liable  for  obstructing  the  flow  of 
surface  water  which  is  the  re- 
sult of  an  unprecedented  flood, 
this  being  regarded  as  an  act 
of  God.  Estes  v.  Chicago,  B.  & 
Q.  R.  Co.,  159  Iowa,  666,  141  N. 
W.  49;  Madisonville,  H.  &  E.  R. 
Co.  V.  Thomas,  148  Ky.  131,  146 
S.  W.  33;  St.  Louis  Southwestern 
R.    Co.    V.    Mackey,    95    Ark.    297, 


129  ,S.   W.  78. 

38.  This  is  a  misnomer,  since 
there  appears  never  to  have  been 
any  direct  decision  on  the  sub- 
ject in  England.  See  the  English 
cases  bearing  on  the  question 
discussed  by  J.  C.  Thomson,  Esq., 
in  23  Am.  Law  Rev.  372,  387,  and 
by  Professor  John  R.  Rood  in  6 
Mich.  Law  Rev.  449.  452. 

39.  Tuscon  v.  Dunseath,  15 
Ariz.  355,  139  Pac.  177;  Little 
Rock  etc.  R.  Co.  v.  Chapman,  39 
Ark.  463,  43  Am.  Rep.  280;  Louis- 
ville, N.  O.  &  T.  R.  Co.  V.  Jack- 
son, 123  Ark.  1,  184  S.  W.  450; 
Chadeayne  v.  Robinson,  55  Conn. 
345,  3  Am.  St.  Rep.  55,  11  Atl. 
592;  Baltimore  &  0.  R.  Co.  v. 
Thomas,  37  Dist.  Col.  App.  255; 
Clay  V.  Pittburgh  C.  C.  &  St.  L. 
Rwy.  Co.,  164  Ind.  439,  73  N.  E. 
904;  Taylor  v.  Pickas,  64  Ind. 
167,  31  Am.  Rep.  114;  BenthaU 
v.  Seifert,  77  Ind.  302;  Cleveland. 
C.  C.  &  St.  L.  R.  Co.  V.  Smith, 
177  Ind.  524,  97  N.  E.  164;  Gibbs 
V.  Williams,  25  Kan.  214,  37  Am. 
Rep.  241;  Paola  v.  Garmc.n,  80 
Ivan.  702,  103  Pac.  83;  Murphy 
V.  Kelley,  68  Me.  521;  Gannon  v. 
Hargadon,  10  Allen  (Mass.)  106, 
87  Am.  Dec.  625;  Bates  v.  Smith, 
100  Mass.  181;  Cassidy  v.  Old 
Colony  R.  Co.,  141  Mtisg.  174, 
5  N.  E.  142;  O'Neill  v.  St.  Paul, 
104    Minn.    491,    116    N.    W.    114; 
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In  So  far  as  the  rule  of  the  civil  law  i)rovai]s,  the 
right  of  action  on  account  of  erections  which  ])revent 
the  water  from  flowing  oft"  on  the  lower  land  is  inde- 
pendent of  whether  the  accumulation  of  water  on  the 
higher  land  causes  actual  damage.  The  owner  of  such 
land  is  entitled  at  least  to  nominal  dania'2,es  for  the 
interference  w^ith  his  riiiht.^*'  But  there  is  ol.viously 
no  right  of  action  on  account  of  tlie  flooding  of  laud  as 
against  one  who  has  acquired  an  easement  to  flood  the 
land.  For  instance,  if  a  railway  comnany  ac'iuires  a 
right  of  way  by  purchase  or  condemnation  through  a 
particular  tract  of  land,  it  pi'esumahly  acquires,  as  in- 
cluded in  the  price  paid,  an  easement  to  flood  the  balance 


Holman  v.  Richardson,  115  Miss. 
169,  L.  R.  A.  1917F  942,  76  So. 
136;  Abbott  v.  Kansas  City.  St. 
J.  &  C.  B.  R.  Co.,  83  Mo.  271.  53 
Am.  Rep.  581;  Goll  v.  Chicago  & 
A.  Ry.  Co.,  271  Mo.  655,  197  S.  W. 
244;  Bowlsby  v.  Speer,  31  N.  J. 
Law,  351,  86  Am.  Dec.  216;  Jess- 
up  V.  Biamford  Bros.  Silk  Mfg  Co., 
66  N.  J.  L.  641,  58  L.  R.  A. 
329,  88  Am.  St.  Rep.  502,  51  Atl. 
147;  Howard  v.  City  of  Buffalo, 
211  N.  Y.  241,  105  N.  E.  426; 
Barkley  v.  Wilcox.  86  N.  Y.  140, 
40  Am.  Re').  519;  Sabst^o  v.  N.  Y. 
Cent.  &  E,  R.  Co.,  127  N.  Y.  App. 
Div.  832,  112  N.  Y.  Supp.  118; 
Chicago,  R.  I.  &  P.  R.  Co.  v. 
Groves,  20  Okla.  101,. 22  L.  R.  A. 
(N.  S.)  802,  93  Pac.  755;  Balt- 
zeger  v.  Carolina  Midland  R.  Co., 
54  S.  C.  242,  71  Am.  St.  Rep. 
789,  32  S.  E.  358;  Barnett  v. 
Matagorda  R.  &  I.  Co.,  98  Tex. 
355,  83  S.  W.  801;  McGchee  v. 
Tidewater  R.  Co.,  108  Va.  508, 
62  S.  E.  356;  Cass  v.  Dicks,  14 
Wash.  75,  53  Am.  St.  Rep.  859, 
44  Pac.  113;  Harvey  v.  Northern 
Pac.    R.    Co.,    63    Wash.    669,    116 


Pac.  464;  Lessard  v.  Stram,  62 
Wis.  12,  51  Am.  St.  Rop.  715,  22 
N.  W.  284;Clauson  v.  Chicago  & 
N.  W.  R.  Co.,  106  Wis.  308,  82 
X.  W.  146:  Walker  v.  New  Mexico 
&  S.  P.  R.  Co.,  165  U.  S.  601,  41 
L.  Ed.  843. 

That  the  owner  of  land  may 
by  such  erections  or  c'bangcs  upon 
his  land  cause  the  water  which 
would  otherwise  have  flowed 
upon  his  land  to  flow 
upon  another's  land,  see  Parks 
V.  Nev.'buryport,  10  Gray  (Mass.) 
28;  Jordan  v.  St.  P.,  M.  &  M. 
R.  Co.,  42  Minn.  172,  6  L  .R.  A. 
573,  43  N.  W.  849;  Bowlsby  v. 
Speer,  31  N.  J.  L.  351,  86  Am. 
Dec.  216;  Barkley  v.  Wilcox,  86 
N.  Y.  140.  40  Am.  Rep.  519: 
Clausoa  v.  Chicago  &  N.  W.  R. 
Co.,    106    Wis.   308,   82    N.   W.   146. 

40.  Harvey  v.  Mason  City  &. 
Fort  Dodge  R.  Co.,  129  Iowa,  465, 
113  Am.  St.  Rep.  483,  3  L.  R.  A. 
(N.  S.)  973,  105  N.  W.  958;  Tootle 
V.  Clifton,  22  Ohio  St.  247,  10 
Am.  Rep.  732;  Pastoi'i'aO  v.  Fisher, 
1  Rawle   (Pa.)   27. 
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of  the  tract  so  far  as  this  may  be  necessary  in  the 
construction  of  the  railroad,  and  it  will  consequently  be 
lial;le  on  account  of  such  flooding  only  in  so  far  as  the 
flooding-  is  the  result  of  a  failure  to  exercise  due  dili- 
gence to  avoid  it."*^ 

In  some  states  in  which  the  civil  law  rule  that  the 
lower  proprietor  cannot  obstruct  the  flow  of  the  water 
is  approved,  it  has  been  regarded  as  inapplicable  in 
cities  and  towns,  where  alterations  in  the  surface  of 
lots  are  essential  to  their  utilization  and  are  to  be 
anticipated,  and  an  artificial  system  of  drainage  is 
available.^-  In  Pennsylvania  this  latter  view  has  been 
adopted,  subject  to  the  qualification  that  the  lower  owner, 
in  improving  his  lot,  must  use  due  diligence  to  avoid 


41.  Fleming  v.  Elsin,  J.  &  E. 
Ry.  Co.,  275  111.  486,  114  N.  E. 
187;  Blunck  v.  Chic-.go  &  N.  W. 
R.  Co.,  142  Iowa,  146,  120  N.  W. 
737;  Benson  v.  Chicago  &  A.  R. 
Co.,  78  Mo.  504;  Yazoo  &  M.  V. 
R.  Co.  V.  Davis,  73  Miss.  678,  55 
Am.  St.  Rep.  562,  32  L.  R.  A.  262, 
19   So.   487;    Conn   v.   Chicago,   B. 

6  Q.  R.  Co.,  88  Neb.  732,  130  N. 
W.  563;  Kelly  v.  Kansas  City 
Southern  Rwy.  Co.,  92  Ark.  465, 
123  S.  W.  664;  Madisonville,  H.  & 
E.  R.  Co.  V.  Ronfro  (Ky.)  127 
S.  W.  508;  U'pdogrove  v.  Penn- 
sylvania, S.  V.  R.  Co.,  132  Pa.  540, 

7  L.  R.  A.  213,  19  Atl.  283;  Han- 
naher  v.  St.  Paul,  M.  &  M.  R.  Co., 
5  Dak.  1,  37  N.  W.  717. 

When  the  obstruction  is  not  by 
the  owner  of  land,  but  by  one 
merely  having  a  right  of  way 
across  another's  land,  as  is  quite 
frequently  the  case  when  the  ob- 
struction is  by  a  railway  em- 
bankment, the  "common  law" 
rule  of  immunity  from  liability 
in    favor   of   the   owner   of   lower 


land  would  seem  to  have  no  ap- 
plication, and  the  railroad  com- 
pany fhou'.d  be  h3ld  liable  unless 
the  original  award  of  damages 
against  it  in  favor  of  the  owner 
of  the  land  damaged  Included  the 
damage  in  question.  See  Louis- 
ville, N.  0.  &  T.  R.  Co.  V.  Jackson, 
123  Ark.  1,  184  S.  W.  450. 

42.  Hall  V.  Rising,  141  Ala. 
431,  37  So.  586;  Shanan  v.  Brown, 
179  Ala.  425,  43  L.  R.  A.  N.  S. 
792,  60  So.  891;  Levy  v.  Nash,  87 
Ark.  41,  20  L.  R.  A.  N.  S.  155,  112 
S.  W.  112;  Lampe  v.  San  Fran- 
cisco, 124  Cal.  546,  57  Pac.  461; 
City  of  Cedar  Falls  v.  Hansen, 
104  Iowa,  1S9,  65  Am.  St.  Rep. 
439,  73  N.  W  585;  Boyd  v.  Conk- 
lin,  54  Mich.  583,  52  Am.  Rep. 
831,  20  N.  W.  595  {dictum) 
Contra,  Garland  v.  Aurin,  103 
Tenn.  555,  76  Am.  St.  Rep.  699. 
48  L.  R.  A.  862,  53  S.  W.  940; 
Johnson  v.  Marcum,  152  Ky.  629, 
153  S.  W.  959.  See  Gormley  v. 
Sanford,  52  111.  159. 
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injury  to  the  upper  proprietor,  and  cannot  in  any  case 
obstruct  a  natural  channel  for  the  flow  of  water.^'' 

In  some  of  the  states  in  which  the  common-law  rule, 
so  called,  has  been  in  a  s^eneral  way  approved,  it  has 
been  sulijected  to  qualification.  For  instance,  it  is 
occasionally  said  that  the  lower  proprietor,  obstructing 
the  flow  of  surface  water,  is  liable  for  resulting  injury 
to  another  if  he  could  have  avoided  such  injury  by  the 
exercise  of  reasonable  care  and  a  not  unreasonable  ex- 
penditure.*^ In  a  few  states,  while  the  right  to  ob- 
struct the  flow  of  surface  w^ater  in  the  ordinary  case  is 
recognized,  one  cannot  apparently  obstruct  such  flow 
in  a  natural  channel  or  drainway,^^  and  in  one  of  these 


43.  Rielly  v.  Stephenson,  222 
Pa.  252,  128  Am.  St.  Rep.  804,  22 
L.  R.  A.  (N.  S.)  947,  70  Atl.  1097; 

44.  Little  Rock,  etc.,  R.  Co.  v. 
Chapman,  39  Ark.  463,  43  Am. 
Rep.  280;  Baker  v.  Allen,  66  Ark. 
271,  74  Am.  St.  Rep.  93,  50  S.  W. 
511;  Missouri  Pac.  Rwy.  Co.  v. 
Renfro,  52  Kan.  237,  39  Am.  St. 
Rep.  344,  34  Pac.  802;  Sinai  v. 
Louisville,  N.  O.  &  T.  Ry.  Co., 
71  Miss.  547,  14  So.  87;  Abbott 
V.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.,  83  Mo.  271,  53  Am.  Rep. 
58;  Cox  V.  Hannibal  &  St.  J.  Ry. 
Co.,  174  Mo.  588,  74  S.  W.  854; 
Jacobson  v.  Van  Boening,  48  Neb. 
80,  66  N.  W.  993,  58  Am.  St.  Rep. 
684,  32  L.  R.  A.  229;  Chicago,  R. 
L  &  P.  R.  Co.  V.  Groves,  20  Okla. 
101,  22  L.  R.  A.  (N.  S.)  802,  93 
Pac.  755;  McGehee  v.  Tidewater 
R.  Co.,  108  Va.  508,  62  S.  E.  356; 
Neal  V.  Ohio  River  R.  Co.,  47  W. 
Va.  316,  34  S.  B.  914  (semble) 
See  Madisonville,  H.  &  E.  R.  Co. 
V.  Thomas,  148  Ky.  131,  146  S. 
W.  33;  Holman  v.  Richardson,  115 


Miss.  169  L.  R.  A.  1917F,  942,  72 
So.    136. 

45.  Kroeger  v.  Twin  Buttes  R. 
Co.,  13  Ariz.  348,  Ann.  Cas.  1913E 
1229,  114  Pac.  553;  Wharton  v. 
Stevens,    84    Iowa,    107,    15    L.    R. 

A.  630,  35  Am.  St.  Rep.  290,  50 
N.  W.  562;  Palmer  v.  Waddell, 
22  Kan.  352  (But  see  Kansas 
City  &  E.  R.  Co.  v.  Riley,  33  Kan. 
374,  6  Pac.  581.);  McCluj-e  v. 
Redwing,  28  Minn.  186,  9  N.  W. 
767;  Jungblum  v.  Minneapolis,  N. 
U.  &  S.  W.  Rwy.  Co.,  70  Minn. 
153,  72  N.  W.  971;  Fossum  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  80 
Minn.  9,  82  N.  W.  979;  Town  v. 
Missouri  Pacific  R.  Co.,  50  Neb. 
768,  70  N.  W.  402;  Iske  v.  Mis- 
souri Pac.  R.  Co.,  94  Neb.  9,  142 
N.   W.   671;    Murphy    v.   Chicago, 

B.  &  Q.  R.  Co.,  101  Neb.  73,  161 
N.  W.  1048;  Schnitzius  v.  Bailey, 
48  N.  J.  Eq.  309,  22  Atl.  732; 
Soules  v.  Northern  Pac.  Ry.  Co., 
34  N.  D.  7,  L.  R.  A.  1917A  501, 
157  N.  W.  823;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Groves,  20  Okla.  101. 
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states  an  artificial  cliannel  or  drainway  established  by 
mutual  consent  has  been  assimilated  to  a  natural  one 
for  this  purpose. ^*^ 

Oecasicnally  it  has  been  laid  down  that  the  owner 
of  the  lower  land  may  prevent  the  flow  of  surface  water 
thereon  in  the  ordinary/'^  or  the  reasonable/^  use  of  his 
own  land.  It  has  been  said  in  this  connection  by  the 
New  Hampshire  Supreme  Court,  that  "a  use  is  reason- 
able which  does  not  unreasonably  prejudice  the  rights 
of  others,"  and  that  "in  determining'  the  question  of 
reasonableness,  the  effect  of  the  use  upon  the  intere-ts 
of  both  parties,  the  benefits  derived  from  it  by  one,  the 
injury  caused  by  it  to  the  other,  and  all  the  circum- 
stances affecting  either  of  them,  are  to  be  considered."'*^ 
Such  a  criterion  of  reasonable  user,  as  thus  defined, 
is  perhaps  more  conducive  to  exact  justice,  in  the  long 
run,  than  is  the  inflexiblp  npT^licatioii  of  eithpr  +he 
common  law  or  civil  law  rule.  It  permits  consideration 
of  the  special  circumstances  which  may  exist  by  reason 
of  the  location  of  the  land  in  the  city  or  in  the  country, 

22   L.    R.    A.    N.    S.    802,    93    Pac.  46.     Hayes    v.    Oyer,    164    Iowa, 

755;  Batla  v.  Goodell,  53  Tex.  Civ.  697,  146  N.  W.  857. 

178,  115  S.  W.  622.  47.     O'Neill     v.     St.     Paul,     104 

There   are   a  number   of   state-  Minn.   491,   116  N.  W.   114;    Bark- 

ments   in    the    Illinois   cases   that  ley  v.  Wilcox,  86  N.  Y.  140,  40  Am. 

the  flow  of  surface  water  in  such  Rep.   519. 

a  drainway,  there  termed  a  48.  Swett  v.  Cutts.  50  N.  H. 
"watercourse,"  cannot  be  inter-  439,  9  Am.  Rep.  276;  Franklin  v. 
feraJ  with.  Lambert  v.  Alcorn,  Durgee,  71  N.  H.  186,  58  L.  R. 
144  111.  313,  21  L.  R.  A.  611,  33  A.  112,  51  Atl.  911;  McGehee  v. 
N.  E.  53;  St.  Louis  Merchants'  Tidewater  R.  Co.,  108  Va.  508, 
Bridge  Terminal  Rwy  Ass'n  v.  62  S.  E.  356;  Plesner  v.  Stein- 
Schultz,  226  111.  409.  80  N.  E.  bruck,  89  Neb.  129,  34  L.  R.  A. 
879;  Bois  D'Arc  v.  Convery,  255  (N.  S.)  1055,  130  N.  W.  1040. 
111.  511,  99  N.  E.  666.  But  in  49.  Rindge  v.  Sargent,  64  N. 
view  of  the  recognition  of  the  H.  294,  9  Atl.  723.  See  the  able 
civil  law  rule  in  other  cases  in  opinion  o'f  Walker  J.,  in  Frank- 
that  state,  it  appears  to  be  im-  lin  v.  Durgee,  71  N.  H.  186,  58 
material  whether  the  surface  L.  R.  A.  112,  51  Atl.  911. 
water  is  in  a  natural  drrjnway. 


^  241]  Natural  "Riotits.  H'-J 

and  it  harmonizes  with  the  rule  of  reasonable  n^^or  as 
apiiliod  in  other  (loi)nrtnionts  of  the  hwv  of  waters. 

In  so  far  as  a  ri^ht  in  the  hnver  proprietor  to  ]Me 
vent  the  flow  on  liis  hnul  <U'  surface  water  from  hl^'nor 
hind  may  he  recognized,  it  becomes  important  to  deter- 
mine whether  flood  water  of  a  stream,  that  is,  th^-  ex- 
cess over  the  ordinary  quantity  of  water  therein,  resn  t- 
ing  from  an  unusual  rainfall  or  other  like  cause,  is  to  bo 
re^-arded  as  a  part  of  the  stream,  the  flow  of  which  a 
bind  owner  cannot  obstruct,  or  surface  water,  the  flow  <.t 
wliich  he  can  obstruct.     Flood  water,  thus   understood, 
has  been  regarded  as  part  of  the  stream  for  thi.-^  ])ur- 
Dose,  so  Ion-  as  it  is  in  fact  part  of  the  same  })cdy  ot 
Water.     That  is,  aU  the  water  flowiuQj  m  a  well  detmed 
rhannel  is  a  pnrt  of  the  water  course,  although   it   is 
confined,  not  Vy  the  ordinary  1  -mks  of  the  stream,  but  by 
what  may  be  described  as  the  hi-hwater  banks,  which 
are  at  a  "greater  distance  one  from  the  other  than  the 
ordinary  baiiks.-'*^    And  the  tendency  is  also  to  regard  a!= 
mrt  of  the  water  of  the  stream  such  flood  water  as  may 
have   become   temporarily    separated    from   the    stre:=m 
l)ut  which  will  return  in  time  to  the  ordinary  cbannel.^^ 

50      O'Connell    v.    East    Tenn-  N.    S.    214.    102    Pac.    79;    Barden 

essee  R    Co.    87  Ga.  246,  13  L.  R.  v.  Portage,  79  Wis.  126,  48  N.  W. 

A    394    27    Am.    St.    Rep.    246,   13  210;    Cairo   V.    &   C.   Rwy.   Co.   v. 

S    E    489-    New  York  etc.  R.  Co.  Brevoort,  C2  F  (1.  129.  25  L.  R.  A 

V.  Hamlet  Hay  Co.,  149  Ind.  344,  527.     And  see  cases  cited  in  next 

47  N  E   1060,  49  N.  E.  269;  Byrne  note. 

V    Minneapolis  &   St.  L.   Ry.   Co.,  51.     O'Connell    v.    East    Tenn- 

38  Minn.  212,  8  Am.  St.  Rep.  668,  essee  R.  Co.,  87  Ga.  246,  13  L.  R. 

36   N    W    339-    Chicago  R.  Co.  v.  A.    394.   27    Am.    St.   Rep.    246.   13 

Emmert,  53  Neb.  237,  68  Am.   St.  S.  E.  489;   Riddle  v.  Chicago  R.  I. 

Rep  602   73  N.  W.  540;  Howard  v.  &  P.  R.  Co..  88  Kan  248,  128  Pac. 

City    of 'Buffalo.    211    N.    Y.    241,  195;    Fordham    v.    Northern    Pac 

105  N    E    426-    Clark  v.  Patapsco  R.  Co..  30  Mont.  421,  104  Am.  St. 

Guano    Co.,    144    N.    C.    64,    56    S.  Rep.  729,  66  L.  R.  A.  556.  76  Pac. 

E     858     119    Am.    St.    Rep.    931;  1049;  Brinegar  v.  Copass,  77  Neb 
Crawford   v.   Rambo,   44   Ohio   St.       241,    109    N.    W.    173;     Town    of 

279     7    N     E     429;     Jefferson    v.  Jefferson   v.   Hicks,   23   Okla.   684. 

Hicks,  23   Okla.   684,  24   L.   R.   A.  24  L.  R.  A.   (N.  S.)   214,  102  Pac. 
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On  the  other  hand,  flood  water  which,  becoming  spread 
out  over  the  adjoining  land,  is  entirely  severed  frorn 
the  main  stream,  and  is  not  liable  to  return  thereto,  has 
been  regarded  as  surface  water,  the  flow  of  which  may 
be  obstructed  by  a  lower  owner  to  the  same  extent  as 
other  surface  water.^^  In  one  state  any  "overflow" 
water  of  a  stream  is  said  to  be  surface  water.^^* 

(e)    Appropriation.     It  has  been  usually  held 

that  the  owner  of  land  may  appropriate  or  divert  sur- 
face water  upon  his  land,  without  reference  to  the 
resulting  depletion  of  his  neighbor's  supply  of  water.^^ 


79;  Jones  v.  Seaboard  Air  Line 
R.  Co.,  67  S.  Car.  181,  45  S.  E.  188; 
Uhl  V.  Oliio  River  R.  Co.,  56  W. 
Va.  494,  107  Am.  St.  Rep.  968, 
68  L.  R.  A.  138,  3  A.  &  E.  Ann. 
Cas.   2ni,  49   S.  E.   378. 

So  water  forced  out  of  the 
channel  by  an.  ice  gorge  was  not 
regarded  as  surface  water  which 
an  owner  of  land  could  repel  by 
breaking  the  gorge,  to  the  detri- 
ment of  other  landowners.  Wine 
V.  Northern  Pacific  Rwy.  Co.,  48 
Mont.  200,  49  L.  R.  A.  (N.  S.  711, 
Ann.  Cas.  1915D,  1102,  136  Pac. 
387. 

52.  Missouri  Pac.  R.  Co.  v. 
Keys,  55  Kan.  205,  49  Am.  St. 
Rep.  249,  40  Pac.  275;  Harvey  v. 
Northern  Pac.  R.  Co.,  63  Wash. 
669,   116  Pac.   464. 

52a.  Goll  V.  Chicago  &  A.  Ry. 
Co.,   271   Mo.   655,   197   S.   W.   245. 

In  Illinois  it  is  said  that  water 
overflowing  the  banks  in  time  of 
freshet,  at  least  in  case  of  a 
small  stream,  is  surface  water. 
Pinkstaff  v.  Steffy,  216  111.  406, 
75  N.  E.  163;  Chicago,  P.  &  St. 
L.  Rwy.  Co.  V.  Reuter,  223  111. 
387,  79   N.  E.  166. 


In  California,  where  the  civil 
law  rule  prevails,  it  was  held 
that  overflow  water  from  a  river 
was  not  surface  water  which  a 
lower  non-riparian  proprietor 
was  bound  to  receive  as  it  flowed 
over  the  land  of  his  neighbor, 
but  that  water  percolating 
through  a  levee  on  the  river  bank 
was  surface  water  for  the  purpose 
of  the  rule.  Gray  v.  McWilliams. 
98  Cal.  157,  21  L.  R.  A.  593,  35 
Am.  St.  Rep.  163,  32  Pac.  976. 

53.  Rawstron  v.  Taylor,  11 
Exch.  369;  Broadbsnt  v.  Rams- 
botham  11  Exch.  602;  Green  v. 
Carotta,  72  Cal.  267,  13  Pac.  685; 
Taylor  v.  Fickas,  64  Ind.  31  Am. 
Rep.  114;  Gibbs  v.  Williams,  25 
Kan.  214,  37  Am.  Rep.  214;  Parks 
V.  City  of  Newburyport,  10  Gray. 
(Mass.)  28;  Curtis  v.  Ayrault,  47 
N.  Y.  73;  Frazier  v.  Brown,  12 
Ohio  St.  294;  Wheatley  v.  Baugh, 
25  Pa.  St.  528;  Case  v.  Hoffman, 
100  Wis.  314,  44  L.  R.  A.  728,  72 
N.  W.  390,  74  N.  W.  220,  75  N. 
W.    945. 

By  the  civil  law,  the  upper 
proprietor  cannot  appropriate  the 
surface   water,    to   the   detriment 


^  'S42]  Natural  Rights.  1^'^ 

In  one  state,  at  least,  lioNvevcr,  the  view  has  been  adopt- 
ed that  he  can  appropriate  such  ^^^^f  only  m  tlu^ 
reasonable  user  of  his  o^^m  land  -  And  it  would  seen, 
that  any  restrictions  which  may  be  recoonized  in  anv 
particular  state  in  regard  ^o  the  appropnatH.r.  of 
underground  percolating  water  -  might  well  be  applied 
in  the  analogous  case  of  surface  water/'« 

(f)    Pollution.    An  owner  of  land  has  no  right 

to  pollute  surface  water  on  his  land  and  to  allow  it  to 
flow  in  a  polluted  condition  on  the  land  of  an  adionnng 
owner.  Such  action  on  his  part,  in  so  far  as  it  interferes 
with  the  possible  enjoyment  of  the  adjommg  land,  in- 
volves the  maintenance  of  a  nuisance.-''^ 

§  342     Underground     water. (a)     Interference 

with  percolation.  In  the  case  of  water  percolatn.g 
through  the  ground  below  the  surface  m  no  fixed  chan- 
nel or  of  water  flowing  underground  m  an  unknown 
channel,  the  question  of  the  right  of  a  landowner  to 
prevent  the  passage  of  water  to  neighboring  land, 
either  by  appropriation  of  the  water  or  otherwise  has 
been  tlle^ubject  of  a  great  deal  of  discussion,  and  the 

of  the  lower  proprietor.     Domat.  comment  thereon  in  18  Harv.  Law 

Civil  Law  (Cushing's  Ed.)   §  15S3.  Rev.  at  p.   626. 

But   this  view  is   apparently   not  57.     Jacksonville  v.  Lambert  62 

ZZe.en  in  states  where  the  HI.  519     Nf  a.-a  OU  Co.  v.  Jack 

civil-law  rule  is  adopted  as  to  the  son.           nd^  ^.^  Schmidt    96  Ky. 

servitude   on   the   lower   propne-  825.    Liv^e    y^    ^^_    ^^^^^   ^^^^^  ^ 

'^54.    Swett    V.   Cutts.    50    N.    H.      Allen.  185  Mich    1    151  X^W-  70^5; 
''  Gawtry   v.    Leland,    31    N.    J-    J^-^- 

*^l.      p^,t    8  342(a)  385;    Jutte    v.    Hughes.    67    N.    Y. 

55.  Post,  §  34 Aa).  /^dams  v.  Clover  Hills  Farms. 

56.  see  editorial  note.  26  Harv.      267^A     ^^^    ^^^  ^^^    ^^^^     ^^^^_ 

^Tar:  "ndowner    may    drain  land  v.  --uf  o,  p  usvHl.  1.6 

surrace  water  from  his  neighhor-s  Pa.  S.  51.  1^  A-  ^t-  He.  ^891. 

land    in    the    course    of    the    im-  18    Atl.    15      wi 

provement   of  his   own   land,   see  Rutland.      52      V  .      481.      Gould, 

Applegate    v.    Franklin.    109    Mo.  Waters,  §§  278,  546. 

App.   293,   84   S.  W.  347,  and  the 
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decisions  are  not  entirely  in  harmony.  It  lias  been 
asserted  in  numerons  cases  tliat  the  owner  of  land  has 
absolute  control  over  such  underground  water,  and  may 
freely  intercept  it,  regardless  of  whether  this  operates 
to  deprive  his  neighbor  of  his  accustomed  supply,^^ 
unless,  at  least,  such  action  is  dictated  purely  by  malice,^'' 
or  it  results  in  the  diminution  of  the  water  in  a  natural 
water  course  running  over  or  past  such  neighbor's  land.*'" 
The  tendency,  however,  of  the  later  cases  in  this 
country  is  not  to  recognize  any  such  right  of  absolute 
control  over  water  percolating  through  one's  land, 
it  being  said  that  a  landowner  may  intercept  it  to  his 
neighbor's  detriment  only  in  so  far  as  such  interception 


58.     Acton  V.  BlundeU,  12  Mees. 

6  W.  324;  Chasemore  v.  Richards, 

7  H.  L.  Oas.  349;  Hanson  v.  Mc- 
Cue,  42  Cal.  303,  10  Am.  Rep.  239; 
Roath  V.  Driscoll,  20  Conn.  553, 
52  Am.  Dec.  352;  Stoner  v.  Pat- 
ten, 132  Ga.  178,  63  S.  E.  897; 
Edwards  v.  Haeger,  180  111.  99, 
54  N.  E.  176;  Chase  v.  Slverstone, 
62  Me.  175,  16  Am.  Rep.  419; 
Ryan  v.  Quinlan,  45  Mont.  521, 
124  Pac.  512;  Mosier  v.  Caldwell,  7 
Nev.  363;  Ocean  Grove  v.  Asbury 
Park,  40  N.  J.  Eq.  447,  3  Atl. 
168;  Delhi  v.  Youmans,  45  N.  Y. 
362;  Bloodgood  v.  Ayers,  108  N. 
Y.  400,  2  Am.  St.  Rep.  443,  15  N. 
E.  433;  Frazier  v.  Brown,  12  Ohio 
St.  294;  Boyce  v.  Cupper,  37  Ore. 
256,  61  Pac.  642;  Lybe's  Appeal, 
106  Pa.  St.  627,  51  Am.  Rep.  542; 
Williams  v.  Ladew,  161  Pa.  St. 
283,  41  Am.  St.  Rep.  891;  Houston 
&  Texas  Cent.  R.  Co.,  98  Tex.  146, 
66  L.  R.  A.  738,  107  Am.  St.  Rep. 
620,  81  S.  W.  279;  Crescent  Min. 
Co.  V.  Silver  King  Min.  Co.,  17 
Utah  444,  70  Am.  St.  Rep.  810, 
54  Pac.  244;   Herriman  Irrig.  Co. 


V.  Keel,  25  Utah  96,  69  Pac.  719; 
Wheelock  v.  Jacobs,  70  Vt.  162, 
67  Am.  St.  Rep.  659,  43  L.  R.  A. 
(N.  S.)  105,  40  Atl.  41;  Miller 
v.  Black  Rock  Springs  Imp.  Co., 
99  Va.  747,  86  Am.  St.  Rep.  924, 
40  S.  E.  27;  Meyer  v.  Tacoma 
Light  etc.  Co.,  8  Wash.  144,  35  Pac. 
601;  Huber  v.  Merkel,  117  Wis. 
355,  62  L.  R.  A.  589,  94  N.  W. 
354,  98  Am.  St.  Rep.  933. 

59  See  Post,  this  section,  notes 
71-75. 

60.  Grand  Junction  Canal  Co. 
v.  Shugar,  6  Ch.  App.  483;  Ver- 
dugo  Canon  Water  Co.  v.  Ver- 
dugo,  152  Cal.  655,  93  Pac.  1021; 
Platte  Valley  Irrigation  Co.  v. 
Bu€kers  Irrigation  Milling  &  Im- 
provement Co.,  25  Colo.  77,  53 
Pac.  334;  Emporia  v.  Soden,  25 
Kan.  588,  37  Am.  Rep.  265;  Bas- 
sett  V.  Salisbury  Mfg.  Co.,  43  N. 
H.  569,  82  Am.  Dec.  179;  Smith 
V.  City  of  Brooklyn,  160  N.  Y.  45 
L.  R.  A.  664,  54  N.  E.  787  (for 
purpose  of  sale).  But  that  he 
may  thus  prevent  the  percolating 
water    from    reaching    a    water- 
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occurs  in  the  reasonable  use  of  liis  own  land,"^  or 
sometimes,  in  so  far  as  it  is  for  the  reasonable  nse  of 
the  water/'-  The  same  idea  has  been  occasionally  ex- 
pressed by  the  statement  that  owners  of  land  over 
water  bearing-  strata  have  correlative  rights  as  to  the 
use  of  the  water.^^ 

-  In  determining  when  the  interception  of  percolating 
\vater  by  a  landowner,  for  the  ])urpose  of  ai)propi'iating 
it  to  his  own  uses,  is  in  the  reasonable  usei-  of  his 
land,  or  involves  a  reasonable  use  of  the  water,  the  cases 
occasionally  assert  the  criterion  of  benelicial  use  upon 
the  land  on  which  the  appropriation  is  made,"^  an 
appropriation,  esjiecially  when  made  by  means  of  power- 
ful pumps  operative  over  a  considerable  territory,  for 
the  purpose  of  obtaining  water  for   sale   or   su])|)Iy   to 


course,  see  Hudson  v.  Dailey,  156 
Cal.  617,  105  Pac.  748;  Roberts 
V.  Gribble,  43  Utah  4411,  134  Pac. 
1014. 

61.  Hougan  v.  Railway  Co.,  35 
Iowa,  558,  14  Am.  Rep.  502;  Bas- 
sett  V.  Salisbury  Co.,  43  N.  H. 
569;  Schenk  v.  City  of  Ann  Arbor, 
196  Mich.  75,  163  N.  W.  109;  For- 
bell  V.  New  York,  164  N.  Y.  522, 
51  L.  R.  A.  695,  79  Am.  St.  Rep. 
666,  58  N.  E.  644;  Hathorn  v. 
Natural  Carbonic  Gas  Co.,  194  N. 
Y.  326,  87  N.  E.  504,  23  L.  R.  A. 
N.  S.  436,  128  Am.  St.  Rep.  555; 
People  V.  New  York  Carbonic  Acid 
Gas  Co.,  196  N.  Y.  421,  90  N.  E. 
441. 

62.  Katz  V.  Walkinshaw,  141 
Cal.  116,  99  Am.  St.  Rep.  35,  64 
L.  R.  A.  236,  70  Pac.  663,  74  Pac. 
766;  Swett  v.  Cutts,  50  N.  H.  439: 
Meeker  v.  East  Orange,  77  N.  J. 
L.  623,  134  Am.  St.  Rep.  798,  25 
L.  R.  A.  N.  S.  569,  74  Atl.  379; 
P.    Ballantine   &    Sons    v.    Public 


Service  Corp.,  86  N.  J.  L.  331, 
L.  R.  A.  1915A,  369,  91  Atl.  95; 
Pence  v.  Carney,  58  W.  Va.  296, 
112  Am.  St.  Rep.  963,  6  U  R.  A. 
(N.  S.)  266,  52  S.  E.  702.  See 
Willis  V.  Perry,  92  Iowa,  297,  26 
L.  R.  A.  124,  60  N.  W.  727;  Erick- 
son  V.  Crookston  Water  Works 
Co.,  100  Minn.  481,  8  L.  R.  A.  (N. 
S.)  1250,  10  Ann.  Cas.  843,  111 
N.  W.  391,  105  Minn.  182,  17  L.  R. 
A.    (N.   S.)    650,   117   N.   W.   435. 

63.  Burr  v.  Maclay  Rancho 
Water  Co.,  160  Cal.  268,  116  Pac. 
715;  Patrick  v.  Smith,  75  Wash. 
407,  134  Pac.  1076. 

64.  That  the  owner  of  land 
over  water-bearing  strata  'has  a 
right  to  use  the  water  on  his  own 
land  as  against  another  owner 
seeking  to  use  it  elsewhere,  see 
Burr  V.  Maclay  Rancho  Water  Co., 
160  Cal.  268,  98  Pac.  260;  Miller 
V.  Bay  Cities  Water  Co.,  157  Cal. 
256,  27  L.  R.  A.  (N.  S.)  772,  107 
Pac.  115. 
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persons  off  the  land,  beins^  regarded  as  wronp.fnl,^'^  as 
against  one  desiring  to  utilize  the  water  for  the  benefit 
of  his  own  land.°^  Such  a  criterion  seems,  howevei-, 
unsatisfactory  as  applied  to  water,  such  as  mineral 
\vater,  which  has  frequently  but  little  value  for  pur- 
poses other  than  sale."'^ 

The  owner  of  land  who  prevents  the  passage  of 
percolating  water  into  his  neighbor's  land,  not  by  ap- 
joropriating  it,  or  taking  measures  to  appropriate  it, 
but  by  merely  utilizing  the  land  in  a  particular  way,  as 
for  instance,  by  the  digging  of  mines  or  the  erection  of 
foundations  for  buildings,  without  reference  to  the  pos- 
sible effect  on  his  neighbor's  water  supply,  would  seem 
to  be  entirely  within  his  rights,^^  except  perhaps  when 
he  has  notice  of  the  probability  of  resulting  damage  to 
his  neighbor  and  could  avoid  all  possibility  of  such 
damage   at  a  merely  nominal  expense. *^^'''     One   should 


65.  Katz  V.  Walkinshaw,  141 
Cal.  116,  99  Am.  St.  Rep.  35,  64 
L.  R.  A.  236,  70  Pac.  663,  74  Pac. 
766;  Meeker  v.  City  of  East 
Orange,  77  N.  J.  L.  623,  134  Am. 
St.  Rep.  798,  25  L.  R.  A.  (N.  S.) 
569,  74  Atl.  623;  Forbell  v.  New 
York,  164  N.  Y.  522,  51  L.  R.  A. 
695,  79  Am.  St.  Rep.  666,  58  N. 
E.  644;  Pence  v.  Carney,  58  W.  Va. 
296,   6   L.   R.    A.    (N.    S.)    266,    112 

Am.  St.  Rep.  963,  52  S.  E.  702. 
See  Clark  County  v.  Mississippi 
Lumber  Co.,  80  Miss.  535,  31  So. 
905. 

66.  That  one  may  appropriate 
the  water  for  purposes  of  sale  a5 
against  one  desiring  to  do  the 
same,  see  Stillwater  Wlater  Co. 
V.  Farmer,  92  Minn.  230,  232,  99 
N.  W.  882:  Merrick  Water  Co.  v. 
City  of  Brooklyn,  32  N.  Y.  App. 
Div.  454,  53  N.  Y.  Supp.  10. 

67.  See  editorial  note  9  Colum- 
bia Law  Rev.  at  p.  544. 


68.  Ellis  V.  Duncan,  21  Barb. 
(N.  Y.)  230;  New  Albany  R.  Co.  v. 
Peterson,  14  Ind.  112;  Frazier  v. 
Brown,  12  Ohio  St.  294;  Wheat- 
ley  V.  Baugh,  25  Pa.  528;  Halde- 
man  v.  Bruckhart,  45  Pa.  514,  84 
Am.  Dec.  511;  Coleman  v.  Chad- 
wick,  80  Pa.  81,  21  Am.  Rep.  93; 
Western  Maryland  R.  Co.  v.  Mar- 
tin, 110  Md.  554,  73  Atl.  267;  Her- 
riman  Irrigation  Co.  v.  Keel,  25 
Utah  96,  69  Pac.  719;  Stonegap 
Colliery  Co.  v.  Hamilton,  119  Va. 
271,  89  S.  E.  305;  Miller  v.  Black 
Rock  Springs  Imp.  Co.,  99  Va. 
747,    40    S.   E.   27. 

68a.  See  Wasioto  &  B.  M.  R. 
Co.  V.  Hensley,  148  Ky.  366,  146 
S.  W.  751;  In  Patrick  v.  Smith, 
75  Wash.  407,  6  N.  C.  C.  A.  108, 
48  L.  R.  A.  (N.  S.)  740,  134  Pac. 
1076,  that  the  supply  of  water  in 
a  well  was  depleted  by  blasting 
operations  on  neighboring  land 
was  held  to  be  a  ground  of  lia- 
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not  be  rostrirtod  in  the  use  of  his  hind  hecause  such 
use  may  cut  off  liis  neighbor's  supply  of  ])crc'olatinj; 
water,  and  the  diversion  of  the  water  in  such  ease  is  in 
the  reasonable  use  of  the  land. 

It  has  been  occasionally  decided  tliat  one  eaniiol  in- 
tercept the  supply  of  one's  neiglil)or,  and  then  allow  the 
water  so  intercepted  to  run  to  waste.'"''-*  In  such  a  case 
there  is  not  a  reasonable  use  of  the  water,  ror  is  the 
diversion  thereof  in  the  reasonable  use  of  the  land. 

In  the  case  of  an  underground  lake,  or  body  of 
water,  it  has  been  decided,  as  in  the  case  of  a  surface 
lake,  that  a  proprietor  thereon  must  use  the  water  In 
a  reasonable  manner,  with  due  regard  to  otlier  persons 
who  may  be  dependent  on  the  same  source  of  su])ply.'" 
The  view  that  the  right  to  take  water  under  one's  own 
land  must  be  exercised  with  due  regard  to  the  interests 
of  one's  neighbors,  has  in  one  state  been  applied  when 
the  water  sought  to  be  taken  was  valuable  merely  by 
reason   of  the   minerals   or  gases   contained   therein.'^**'' 


bility,  without  reference  to  the 
question  of  negligence  in  blast- 
ing. 

69.  St.  Amand  v.  Lehman,  120 
Ga.  253,  47  S.  E.  949;  Gagnon 
V.  French,  163  Ind.  687,  72  N.  E. 
849;  Barclay  v.  Abraham,  121 
Iowa,  619,  100  Am.  St.  Rep.  365, 
64  L.  R.  A.  255,  96  N.  W.  lOSO; 
Stillwater  Water  Co.  v.  Farmer, 
89  Minn.  58,  99  Am.  St.  Rep.  541, 
60  L.  R.  A.  875,  93  N.  W.  907; 
Hathorn  v.  National  Carbonic  Gas 
Co.,  194  N.  Y.  421,  23  L.  R.  A. 
(N.  S.)  436,  128  Am.  St.  Rep.  555, 
87  N.  E.  504.  Contra,  Huber  v. 
Merkel,  117  Wis.  355,  62  L.  R.  A. 
589,  98  Am.  St.  Rep.  933,  94  N. 
W.  354. 

But  this  view  was  not  applied 
in   the   case   of    temporary    waste 


necessarily  incident  to  the  sink- 
ing of  a  well.  Pence  v.  Carney, 
58  W.  Va.  296,  6  L.  R.  A.  N.  S. 
266,  112  Am.  St.  Rep.  963,  52  S. 
E.   702. 

70.  Los  Angeles,  City  of,  v. 
Hunter,  156  Cal.  603,  105  Pac. 
755;  Erickson  v.  Crookston  Water 
Works  Co.,  100  Minn.  481,  8  L.  R. 
A.  (N.  S.)  1250,  10  Ann.  Cas.  843, 
111  N.  W.  391,  105  Minn.  182,  17 
L.  R.  A.  (N.  S.)  650,  117  N.  W. 
435;  Bower  v.  Moorman,  27  Idaho, 
162,  147   Pac.   496. 

70a.  Hathorn  v.  National  Car- 
bonic Gas  Co.,  194  N.  Y.  326,  23 
L.  R.  A.  N.  S.  436,  128  Am.  St. 
Rep.  555,  87  N.  E.  504.  But  see 
Salt  Union  Ltd.  v.  Brunner,  Mond 
&  Co.  (lf)06),  2  K.  B.  822,  dis- 
cussed   20  Harv.  Law  Rev.   at  p. 
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It  may  be  questioned,  perhaps,  whether  such  a  view 
entirely  accords  with  the  cases,  before  referred  to,"'^''  to 
the  effect  that  the  owner  of  land  has  an  unqualified 
right  as  to  tlie  abstraction  of  mineral  oils  and  gases. 
(b)  Malicious  interference..  It  sometimes  oc- 
curs that  the  ow^ner  of  land  sinks  a  well  thereon  near 
the  boundary  for  the  purpose  of  depleting  his  neigh- 
bor's supply,  merely  from  ill  will  towards  the  hitter, 
and  not  to  supply  his  own  needs.  In  England  the  view 
is  taken  that  one's  power  and  control  over  the  water 
percolating  through  his  land  is  so  absolute  that  his 
motive  in  intercepting  the  water  is  immaterial,'^^  and 
there  are  decisions  in  a  few  states  to  this  etfect.'^^ 
Ordinarily,  however,  the  courts  in  this  country  have 
taken  Ihe  contrary  view,  that  the  malevolent  interference 
with  one's  water  supply  is  a  tort,  this  being  sometimes 
referred  to  as  the  only  exception  to  one's  plenary 
power  of  control  over  water  percolating  through  his 
land.'^^  In  order,  however,  that  the  case  come  within 
this  exception,  the  interference  with  the  supi)ly  of  one's 
neighbor  must,  it  seems,  be  dictated  exclusively  by  ill 

487,    in    which    case   it    was    held  v.  Lehman,  120  Go.  253,  47  S.  E. 

that  one  could  extract  brine  from  949;    Hougan   v.   Railway   Co.,   35 

his  salt  mine  though  it  involved  Iowa,  558,  14  Am.  Rep.  502;  Bar- 

the  taking  of  salt  from  another's  clay  v.  Abraham,   121    Iowa,   619, 

mine,  connected  therewith  by  un-  64  L.  R.  A.    (N.  S.)   255,  100  Am. 

derground  passages.  St.  Rep.  365,  96  N.  W.  1080;  Gag- 

70b.     Ante,   §   256.  non   v.    French,    163    Ind.    687,    72 

71.  Mayor  v.  Pickles  (1895),  N.  E.  849  {semble);  Chesley  v. 
App.  Gas.  587;  Capital  Bank  v.  King,  74  Me.  164,  43  Am.  Rep. 
Henty,  7. App.  Gas.  741,  766.  569;     Greenlaaf     v.     Francis,     18 

72.  Phelps  V.  Nowlen,  72  N.  Y.  Pick.  (Mass.)  117  (But  see  dic- 
39,  28  Am.  Rep.  93;  Ghatfield  v.  tU7n  in  Plant  v.  Woods,  176  Mass. 
Wilson,  28  Vt.  49;  Huber  V.  Merk-  492,  499);  Springfield  Go.  v. 
el,  117  Wis.  355,  62  L.  R.  A.  589,  Jenkins,  62  Mo.  App.  74;  Frazier 
98  Am.  St.  Rep.  933,  94  N.  W.  v.  Brown,  12  Ohio  St.  294;  Wheat- 
254.  ley    v.    Baugh,    25    Pa.    528,    533; 

73.  Bartlett  v.  O'Connor,  102  Haldeman  v.  Bruckhart,  45  Pa. 
Gal.  xvii,  36  Pac.  513;  St.  Amand  St.  514. 
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will,  and  it  is  not  material  that  such  ill  will  exists,  if 
ho  actually  needs  the  water.^^ 

The  view  that  one  cannot  divert  percolatini::  water 
from  motives  of  ill  will  alone,  is  not  of  particularly 
recent  origin,  but  it  harmonizes  well  with  the  later 
doctrine  of  reasonable  use.'^^  That  the  diversion  is 
made  from  motives  of  ill  will  alone  excludes  any  possi- 
sility  that  it  is  made  for  the  purpose  of  reasonable 
use  of  the  water,  or  in  the  reasonable  utilization  of  the 
land. 

(c)   Underground  watercourses.  Water  beneath 

the  ground,  which  is  known  to  be,  not  dilTused  and  per- 
colating through  the  soil,  but  flowing  in  a  well  defined 
watercourse,  is  governed  by  the  rules  applicable  to 
water  so  flowing  on  the  surface,  and  the  owner  of  the 
surface  above  the  stream  has  no  greater  rights  as  to  its 
use  than  has  a  riparian  proprietor  on  a  surface  stream.^*' 
"Water  is  known  to  be  flowing  in  a  well-defined  water- 
course, it  seems,  only  when  the  existence  and  course  of 
the  channel  can  be  ascertained  by  the  reasonable  in- 
ference of  an  ordinary  man  witliout  the  necessity  of 
making  excavations.''^ 

(d)    Pollution.    Even  though  the  proprietor  of 

land  have  the  right  to  appropriate  or  divert  the  water 
percolating  through  or  from  his  land  into  the  land  of 

74.  Greenleaf  v.  Francis,  18  62;  Burroughs  v.  Saterlee,  67 
Pick.  (Mass.)  117;  Frazier  v.  Iowa,  396;  Barclay  v.  Abraham. 
Brown,  12  Ohio  St.  294.  121  Iowa,  619,  64  L.  R.  A.  255,  100 

75.  Ante,  §  342(a).  Am.  St.  Rep.  365,  96  N.  W.  1080; 

76.  Dickinson  v.  Grand  June-  Wfestern  IMaryland  R.  Co.  v.  Mar- 
tion  Canal,  7  Exch.  301;  Broad-  tin,  110  Md.  554,  73  Atl.  267; 
ibent  V.  Ramsbotham,  11  Exch.  Bloodgoo i  v.  Ayers,  108  N.  Y.  400, 
602;  Chasemore  v.  Richards,  7  H.  2  Am.  St.  Rep.  443,  15  N.  E.  433; 
L.  Cas.  349;  Hale  v.  McLea,  53  Wheatley  v.  Da  ugh,  25  Pa.  528, 
Cal.  578;   Tumpa  Waterworks  Co.  64  Ara.  Dec.  721. 

V.  Cline,  37  Fla.  586,  53   Am.   St.  77.     See    Bradford    Corporation 

Rep.  262,  33  L.  R.  A.  376;  Sad-  v.  Ferrand  (1902)  2  Ch.  655,  and 
dler  V.  Lee,  66  Ga.  45,  42  Am.  Rep.       the  comment  thereon  in  3  Colum- 
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another,  he  has  no  right  to  pollute  it  in  any  way,  to  the 
detriment  of  another  landowner,  his  duty  being,  if  he 
causes  such  pollution,  by  the  discharge  of  sewage  or 
otherwise,  to  keep  the  water  in  its  polluted  state  upon 
his  •  own  land J^  In  two  or  three  states,  however,  the 
view  has  been  asserted  that  one  is  liable  in  damages  in 
such  case  only  if  he  was  guilty  of  negligence  in  that, 
having  cause  to  anticipate  that  the  use  about  to  be 
made  by  him  of  his  land  would  affect  his  neighbor's 
water  supply,  he  failed  to  take  reasonable  precautions 
to  prevent  such  a  result."^^  This  latter  view  is,  to  some 
extent  at  least,  the  result  of  a  judicial  desire  to  favor 
the  industrial  development  of  land  by  excluding  liability 
for  incidental  damage  to  others  in  the  absence  of  fault.*** 
Occasionally  it  has  been  held  that,  though  a  land- 
owner is  bound  not  to  pollute  underground  water  perco- 
lating through  the  land,  to  the  detriment  of  his  neigh- 
bor, he  is  under  no  such  duty  as  regards  water  in  an 


bia  Law  Rev.  at  p.  108.  S^e 
also  Hanson  v.  McCue,  42  Cal. 
303;  Metoalf  v.  Nelson,  8  S.  D. 
87,  59  Am.  St.  Rep.  746,  65  N.  W. 
911. 

78.  Gould,  Waters,  §  288;  Ten- 
ant V.  Goldwin,  1  9a;lk.  360;  Bal- 
lard V.  Tomlinson,  29  Ch.  Div. 
115;  Humphries  v.  Cousins,  2  C. 
P.  Div.  239;  Brown  v.  Illius,  27 
Conn.  84,  71  Am.  Dec.  49;  Pen- 
sacola  Gas  Co.  v.  Pebley,  25  Fla. 
381,  5  So.  593;  Wable  v.  Reinbach, 
76  111.  322;  Kinnaird  v.  Standard 
Oil  Co.,  89  Ky.  468,  7  L.  R.  A. 
451,  25  Am.  St.  Rep.  545,  12  S.  W. 
937;  Gilmore  v.  Royal  Salt  Co., 
84  Kan.  729,  2  N.  C.  C.  A.  646, 
115  Pac.  729,  34  L.  R.  A.  (N.  S.) 
48;  Ball  v.  Nye,  99  Mass.  582,  97 
Am.  Dec.  56;  Mears  v.  Dole,  135 
Mass.  508;  Buckingham  v.  Elliott, 
62    Miss.    296,    52    Am.    Rep.    188; 


Beatrice  Gas  Co.  v.  Thomas,  41 
Neb.  662,  43  Am.  St.  Rep.  71,  59 
N.  W.  925;  Haugh's  Appeal,  102 
Pa.  St.  42,  48  Am.  Rep.  193;  Hauck 
V.  Tidewater  Pipe  Line  Co.,  153 
Pa.  366,  20  L.  R.  A.  642,  34  Am. 
St.  Rep.  710,  26  Atl.  644. 

79.  Killian  v.  Killian,  175  Ala. 
224,  57  So.  825;  Long  v.  Louis- 
ville &  N.  R.  Co.,  128  Ky.  26. 
13  L.  R.  A.  (N.  S.)  1063,  16  Ann. 
Oas.  673,  107  S.  W.  203;  Collins 
v.  Chartiers  VaJley  Gas  Co.,  131 
Pa.  St.  143,  6  L.  R.  A.  280,  17  Am, 
St.  Rep.  791,  18  Atl.  1012.  And 
see  Woodman  v.  Aborn,  35  Me. 
271;  Ballantine  &  Sons  v.  Public 
Service  Corp.,  76  N.  J.  L.  358,  70 
Atl.    167. 

80.  See  article  by  Professor 
Francis  H.  Bohlen  in  59  Univer- 
sity of  Pennsylvania  Law  Rev.  at 
pp.  298,  373,  423. 
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underground  watercourse.^^  The  propriety  of  such  a 
distinetion,  however,  appears  most  questionahle.  A 
landowner  should  not  have  the  right  to  send  lilth  on 
or  into  his  neighhor's  land,  whatever  may  be  the 
metliod  employed  for  doing  so,  and  why  he  should  have 
a  right  to  do  so  by  means  of  an  underground  stream  is 
not  readily  comprehensible.^^ 

§  343.  Water  artificially  accumulated.  If  one  ac- 
cumulates on  his  land,  by  artificial  means,  water  or 
other  fluid  matter,  he  is  bound  to  prevent  its  escape, 
either  contiiniously  or  intermittently,  on  or  into  Ills 
neighbor's  land,  so  as  to  interfere  with  the  enjoyment 
of  the  latter.^^ 

Physical  damage  to  land.     If  one  collects  or 


accumulates  water  on  his  land  by  artificial  means,  and 
it  thereafter  escapes  on  or  into  other  land  through  his 


81.  Brown  v.  Illius,  27  Conn. 
84,  71  Am.  Dec.  491;  Dillon  v. 
Acme  Oil  Co.,  49  Hun  565,  2  N. 
Y.  Supp.  289;  Upjohn  v.  Rich- 
land Bd.  of  Health,  46  Mich.  542, 
41  Am.  Rep.  178,  9  N.  W.  845 
(dictum). 

82.  The  distinction  is  repudi- 
ated in  Beatrice  Gcs  Co.  v. 
Thomas,  41  Neb.  662,  59  N.  W. 
925,  43  Am.  St.  Rep.  711,  49  N.  W. 
925.  And  Hodgkinson  v.  Ennor,  4 
Bes.t.  &  S.  229,  is  opposed  thereto. 
See  also  dissenting  opinion  of 
Ellsworth,  Jr.,  in  Brown  v.  Illius, 
27  Conn.  84,  71  Am.  Dec.  49. 

83.  Tenant  v.  Goldwin,  1  Salk. 
360;  Snow  v.  Whitehead,  27  Ch. 
D.  588;  Broder  v.  Saillard,  2  Ch. 
D.  692;  Parker  v.  Larsen,  86 
Cal.  236,  21  Am.  St.  Rep.  30,  24 
Pac.  989;  Sylvester  v.  Jerome,  19 
Colo.  128,  34  Pac.  760;  Chicago  & 
N.  W.  R.  Co.   V.  Hoag,  90  111.  339; 


Quinn  v.  Chicago,  B.  &  Q.  R.  Co., 
63  Iowa,  510,  19  N.  W.  336;  Kin- 
naird  v.  Standard  Oil  Co.,  89  Ky. 
468,  7  L.  R.  A.  451,  25  Am.  St. 
Rep.  545,  12  S.  W.  937;  Balti- 
more Breweries'  Co.  v.  Ranstead. 
78  Md.  50,  27  L.  R.  A.  294,  28  Atl. 
273;  Ball  v.  Nye,  99  Mass.  582; 
Boynton  v.  Longly,  19  Nev.  69, 
3  Am.  St.  Rep.  781,  6  Pac.  437; 
P.  Ballantine  &  Sons  v.  Public 
Service  Corp.,  86  N.  J.  L.  331,  91 
Atl.  95;  Pixley  v.  Clark,  35  N. 
Y.  520;  Jutte  v.  Hughes,  67  N. 
Y.  2C7;  Welliver  v.  Irondale,  etc., 
Go.,  38  Pa.  Sup.  Ct.  26 ;  Texas  &  P. 
R.  Co.  v.  O'Mahoney,  24  Tex.  Civ. 
App.  631,  60  S.  W.  902;  Interna- 
tional &  G.  N.  R.  Co.  v.  Slusher. 
42  Tex.  Civ.  App.  631,  95  S.  W. 
717;  North  Point  C.  I.  Co.  v. 
Utah  &  Salt  Lake  C.  Co.,  16  Utah. 
246,  40  L.  R.  A.  851,  52   Pac.  68. 
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negligence,  whether  by  percolation,  the  bursting  of  a 
clam,  or  otherwise,  he  is  unquestionably  liable  for  the 
damage  to  sueh  land  so  occasioned.'''^'' 

In  England  it  was  decided,  in  a  case  frequently 
referred  to,^^^**  that  one  who  collected  water  on  his  land 
in  an  artificial  reservoir  was  liable  for  injury  to  ad- 
joining proi)erty  caused  by  the  giving  away  of  the 
reservoir,  without  reference  to  the  existence  of  negli- 
gence on  his  part,  the  rule  being  broadly  asserted  that 
one  who  brings  on  his  land  anything  which  is  likely 
to  do  mischief  must  keep  it  there  at  his  peril.  The 
doctrine  of  this  ease  has  in  some  states  been  referred 
to  with  approval,^^^  and  in  others   with  disapproval.'^"*^ 


And  see  Cole  v.  Missouri  K.  & 
O.  R.  Co.,  20  Okla.  227,  15  L.  R. 
A.    (N.  A.)    268,   94  Pac.   540. 

In  New  Hampshire  th3  liability 
for  the  escape  of  water  artificial- 
ly accumulated  is  regarded  as 
dependent  on  whether  such  ac- 
cumulation involved  a  reasonable 
use  of  the  land.  Moore  v.  Ber- 
lin Mills  Co.,  74  N.  H.  305,  11  L. 
R.  A.  (N.  S.)  284,  124  Am.  St. 
Rep.  968,  13  Ann.  Cas.  217,  67 
Atl.  578. 

In  Pennsylvania  it  has  been  de- 
cided that  the  owner  of  land 
may  discharge  on  neighboring 
land  salt  water  pumped  up  by 
him  with  oil  from  an  oil  weU.  if 
he  cannot  avoid  such  discharge 
without  an  unreasonable  expendi- 
ture. Pfeiffer  v.  Brown,  165  Pa. 
267,  44  Am.  St.  Rep.  660,  30  Atl. 
844. 

83a.  Turpen  v.  Turloch  Irr. 
Dist.,  141  Cal.  1,  74  Pac.  295; 
Scott  V.  LongwGll,  139  Mich.  12, 
102  N.  W.  230;  Righter  v.  Jersey 
City  Water  Co.,  73  N.  J.  L.  298. 
53    Atl.    6;     Norman    v.    Ince,    8 


Okla.  412,  58  Pac.  632;  Defiance 
Water  Co.  v.  dinger,  54  Ohio  St. 
532,  32  L.  R.  A.  736,  44  N.  E.  238, 
and  cases  cited  in  following 
notes. 

83b.  Rylands  v.  Fletcher,  L.  R. 
3  H.  L.  330,  L.  R.  1  Exch.  265. 

83c.  Wilson  v.  City  of  New 
Bedford,  108  Mass.  261,  11  Am. 
Rep.  352;  Graham  v.  Goss,  125 
Mass.  232;  Baltimore  Breweries' 
Co.  V.  Ranstead,  78  Md.  501,  27 
L.  R.  A.  294,  28  Atl.  273;  Cahill 
V.  Eastman,  18  Minn.  324;  Wiltse 
V.  City  of  Red  Wing,  99  Minn. 
255,  109  N.  W.  114;  Defiance 
W^ater  Co.  v.  Olinger,  54  Ohio  St. 
532,  32  L.  R.  A.  736,  44  N.  E.  238; 
Bradford  Glycerine.  Co.  v.  St. 
Mary's  Woolen  Mfg.  Co.,  60  Ohio 
St.  5C0,  45  L.  R.  A.  658,  71  Am. 
St.  Rep.  740,  54  N.  E.  528;  Bren- 
nan  Construction  Co.  v.  Cumber- 
land, 29  App.  Dist.  Col.  554; 
Weaver  Mercantile  Co.  v.  Thur- 
mond, 68  W.  Va.  530,  3  N.  C.  C. 
A.  1,  33  L.  R.  A.  (N.  S.)  1061,  70 
S.   E.    126. 

83d.     Losee  v.  Buchanan,  51  N. 
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In  one  state  at  least  it  has  been  api)lie(l  in  a  case  wliich, 
like  it,  involved  the  bursting  of  a  reservoir."-"'  Its  accep- 
tance or  rejection  in  any  particular  case  might  not 
infrequently,  it  has  been  suggested,  dej)end  upon  the 
attitude  of  the  members  of  the  court  as  regards  the 
economic  value  of  the  industry  in  connection  with  which 
the  accumulation  is  made,*'"'' 

Without  express  reference  to  this  particular  deci- 
sion or  tlie  general  rule  asserted  therein,  it  has  been 
stated  or  assumed  in  a  numl)er  of  states  that  one  is 
liable  for  damage  to  neighboring  land,  or  structui-es 
thereon,  caused  b}^  the  escape  of  water  from  a  reservoir 
or  artificial  watercourse  on  his  land,  only  if  he  is  guilty 
of  negligence  in  the  construction  or  nianauement  there- 
yf  83g    Such  a  view  is,  however,  it  is  conceived,  to  be 


Y.  476;  Marshall  v.  Welwood,  38 
N.  J.  Law,  339;  Brown  v.  Collins, 
53  N.  H.  442;  Garland  v.  Towne, 
55  N.  H.  55.  See  Pennsylvania 
Coal  Co.  V.  Sanderson,  113  Pa. 
126,  57  Am.  Rep.  445,  6  Atl.  453. 

83e.  Wiltse  v.  City  of  Rel 
Wing,  99  Minn.  255,  109  N.  W. 
114.  But  in  City  W^ater  Power  Co.  v. 
City  of  Fergus  Falls,  113  Minn. 
33,  32  L.  R.  A.  (N.  S.)  59,  Ann. 
Cas.  1912A,  108,  128  N.  W.  817, 
the  court  refused  to  apply  the 
rule  of  Rylands  v.  Fletcher,  to  the 
case  of  the  bursting  of  a  dam  in 
a  natural  stream.  The  rule  was 
apparently  applied  in  Weaver 
-Mercantile  Co.  v.  Thurmond,  68 
W.  Va.  530,  3  N.  C.  C.  A.  1,  33  L. 
R.  A.  (N.  S.)  1061,  70  S.  E.  126, 
a  case  of  a  water  tank. 

83f.  See  the  excellent  discus- 
sion of  the  rule  of  this  case  by 
Professor  Francis  H.  Bohlen, 
in  59  Univ.  of  Pennsyvlania  Law 
Rev.   at  pp.   298,   373,  423. 

83g.     Fleming  v.   Lockwood,  36 


Mont.  384,  92  Pac.  962;  Shields 
V.  Orr  Ex.  Ditch  Co.,  23  Xev. 
S49,  47  Pac.  194  (dictum);  Jen- 
kins v.  Hooper  Irr.  Co.,  13  Utah, 
100,  44  Pac.  829;  Howeli  v.  Big- 
horn etc.  Co.,  14  Wyo.  14  1  L.  R 
A.  N.   S.  596,  81  Pac.  785. 

That  negligence  is  necessary  in 
order  to  impose  liability  upon  one 
who  constructed  a  dam  for  the 
pinpose  of  accumulatinr;  water  in 
a  natural  stream,  see  Livingston 
v.  Adams,  8  Cow.  (N.  Y.)  175; 
Todd  V.  LockiiMv  17  Cal.  ,97; 
Shrewsbury  v.  Smith,  12  Cush. 
(Mass.)  177;  King  v.  Miles  City 
Irrigating  Ditch  Co.,  16  Mont.  463, 
50  Am.  St.  Rep.  506.  41  Pac.  431; 
Sloss-Sheffield  Steel  &  Iron  Co. 
v.  Wilson,  183  Ala.  411,  62  So. 
802;  Lapham  v.  Curtis,  B  Vt.  371; 
City  Water  Power  Co.  v.  City  of 
Fergus  Falls,  113  Minn.  33.  32 
L.  R.  A.  (N.  S.)  59,  Ann.  Cas. 
1912A,  108,  128  N.  W.  817;  Peters 
V.  Devinney,  6  Up.  Can.  C.  P. 
389. 
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restricted  to  the  case  of  an  escape  of  the  water  by 
reason  of  a  break  in  the  reservoir  of  an  isolated  and 
approximately  momentary  character,  and  if  the  escape 
is  by  reason  of  a  continuous  or  intermittent  percolation 
through  the  sides  of  the  reservoir,  the  owner  would 
presumably,  as  before  indicated,^^^  be  liable  for  all  re- 
sulting damages,  on  the  theory  that  this  involved  the 
maintenance  of  a  nuisance. 

§  344.  Roof  water.  One  case  of  the  artificial  ac- 
cu'mulation  of  water  on  one's  land  occurs  in  the  case 
of  water  which  falls  upon  the  roof  of  a  building.  Such 
water  cannot  well  be  regarded  as  surface  water,  which 
is  collected  by  natural,  not  artificial  means.  Had  the 
building  not  been  erected,  most  of  the  water  falling 
thereon  would  have  percolated  into  the  ground. 

The  owner  of  a  building  cannot,  by  means  of 
gutters,  drains,  or  other  methods  of  construction, 
collect  water  which  falls  on  the  roof  and  v-ause  it  to 
pass  in  a  body  on  his  neighbor's  land.*^  Nor  can  he 
discharge  it  in  such  proximity  to  his  neighbor's  land 
or  building  that  it  necessarily  escapes  thereon  or 
therein  to  the  latter 's  injury.^^  As  to  the  extent  to 
which  he  is  liable  when  the  water,  instead  of  being 
collected  in  a  body,  merely  drips  from  the  eaves  of  a 
building  upon  the  neighbor's  land,  the  cases  are  not  in 
entire  accord.  A  liability  in  such  a  case  was  recognized 
at  common  law,  as  for  a  nuisance,  apart  from  anv 
question  of  negligence,  indeed  before  the  devoIoDmon* 

83h.     Ante,  this  section,  note  83.  85.     Beach  v.  Gaylord,  43  yvv 

84.     Pitzpatrick    v.    Welch,    174  476,    45    N.    W.    1095;    Bellows    v. 

Mass.    486,    48    L.    R.    A.    278,    55  Sackctt,  15  Barb.  (N.  Y.)  96;  Ccn- 

N.    E.    178;     Reedy    v.    St.    Louis  ner   v.    Woodfill,    126    Ind.    85,    22 

Brewing    Ass'n.    161    Mo.    523,    53  Am.   St.  Repp.  568  25  N.   E.   876; 

L.  R.  A.  805,  61  S.  W.  859;   Gould  Mueller   Real    Estate    &    Inv.    Co. 

V.  McKenna,  86  Pa.  St.  297,  27  Am.  v.  Cohen,  158  Wis.  461,  149  N.  W. 

Rep.  705;  Trimmer  v.  Berkheimer,  154.     see  Jutto  v.  Hughes,  67  N. 

61  Pa.  Super  Ct.  269.  y.  ^67.     But  see  Murphy  v.  Lally, 

173  Mass.  365,  53  N.  E.  859. 
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of  the  law  of  negligpnce,^"  and  such  a  lialiilily  is 
recognized  in  some  modern  cases. ^^  In  other  cases,  the 
o^vner  of  the  huiUling  lias  been  regarded  as  liahle  in 
damages  when  there  was  a  lack  of  dne  care  on  his  i)art 
in  providing  proper  appliances  for  the  escape  of  the 
water  in  another  way.^^ 

§  345.  Lateral  support.  As  a  general  rule,  every 
hnidowner  is  entitled  to  have  his  soil  remain  in  its 
natural  position,  without  being  caused  to  I'all  away  by 
reason  of  excavations  or  other  improvements  which 
may  be  made  on  neighboring  land.*^'-^  This  right  is  or- 
dinarily referred  to  as  that  of  lateral  support.  It  in- 
volves no  right  to  have  the  neighboring  land  remain  in 
its  natural   state   or  position,   but  merely   the   right   to 


86.  Penruddock's  Case,  5  Co. 
Rep.  100b;  Baten's  Case,  9  Co. 
Rep.  53b;  Pitzherbert's  Nat. 
Brev.  184D;  Comyn's  Dig.  Action 
upon  the   Case    for   Nuisance  A. 

87.  Fay  v.  Prentice,  1  Com.  B. 
828;  Chandler  v.  Lazarus,  55  Ark. 
312,  18  S.  W.  181;  Shea  v.  Gavitt, 
J-jhns.  333;  Jones  v.  Tankerville 
89  Conn.  359,  94  Atl.  360;  Bel- 
lows V.  Sackett,  15  Barb.  (N.  Y.) 
96;  Davis  v.  Smith,  141  N.  C. 
108.  53  S.  E.  745,  144  N.  C.  297, 
56  S.  E.  940;  Huber  v.  Stark,  124 
Wis.  359,  109  Am.  St.  Rep.  937, 
102  N.  W.  12.  See  Fitzpatrick 
V,  Welch,  174  Mass.  486,  48  L.  R. 
A.  278,  55  N.  E.  178;  Davis  v. 
Niagara  Falls  Tower  Co.,  171  N. 
Y.  336,  89  Am.  St.  Rep.  817,  57 
L.  R.  A.  545,  64   N.  E.   4. 

88.  Armstrong  v.  Luco.  102 
Cal.  272,  36  Pac.  674;  Copper  v. 
Dolvin,  68  Iowa,  757,  56  Am.  Rep. 
272,  28  N.  W.  59;  Hazaltine  v. 
Edgmand,  35  Kan.  202,  57  Am. 
Rep.  157,  10  Pac.  544;  Underwood 


v.  Waldron,  33  Mich.  232;  Philips 
V.  Taylor,  93  Minn.  28,  100  N.  W. 
649;  Bell  v.  Alzey  Realty  Co.,  163 
Mo.  App.  361,  143  S.  W.  859. 

89.  Wyatt  v.  Harrison,  3  Barn 
&  Adol.  871;  Humphries  v.  Brog- 
den,  12  Q.  B.  739;  Northern  Trans- 
portation Co.  v.  City  of  Chicago, 
99  U.  S.  635,  25  L.  Ed.  336;  Moody 
V.  McCelland,  39  Ala.  45,  84  Am. 
Dec.  770;  Chesapeake  &  O.  Rwy. 
Co.  V.  May,  157  Ky.  708.  163  S. 
W.  1112;  Foley  v.  Wyeth,  2  Allen 
(Mass.)  131;  Gilmore  v.  Driscoll, 
122  Mass.  199,  23  Am.  Rep.  312; 
Schultz  V.  Bower,  57  Minn.  493, 
59  N.  W.  631;  Charless  v.  Ran- 
kin, 22  Mo.  566,  66  Am.  Dec.  642; 
Mosier  v.  Oregon  Nav.  Co.,  39 
Or.  256,  61  Pac.  453;  Matulys  v. 
Philadelphia  Coal  &  Iron  Co.,  201 
Pa.  St.  70,  50  Atl.  823;  Richard- 
son V.  Vermont  Cent.  R.  Co.,  25 
Vt.  465,  60  Am.  Dec.  283;  Tun- 
stall  V.  Christian,  80  \'u.  1,  56 
Am.  Rep.  581. 
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have  one's  own  land  remain  in  its  natural  position. 
Consequently  a  landowaier  cannot  complain  of  the 
making  of  excavations  on  the  neighboring  land,  pro- 
vided measures  are  taken,  by  the  substitution  of  artifi- 
cial support,  to  prevent  the  falling  away  of  his  own 
land,  and  there  is  no  right  of  action  for  damages  on 
account  of  such  excavations  on  neighboring  land,  al- 
though they  are  calculated  to  cause  a  subsidence  of 
one's  own  land,  until  such  subsidence  actually  occurs.'^'' 
Occasionally,  however,  a  right  has  been  recognized  to 
an  injunction  to  restrain  a  continuance  of  such  excava- 
tions, after  they  have  already  resulted  in  damage  to 
the  complainant's  land,^^''  without  reference  to  the  fact 
that  the  excavations  in  themselves  involved  no  infringe- 
ment of  his  rights. 


90.  Backhouse  v.  Bonomi,  9 
H.  L.  Cas.  503;  Bonomi  v.  Back- 
house, EL,  Bl.  &  El.  654;  Darley 
Main  Colliery  Co.  v.  Mitchell,  11 
App.  Cas.  127;  Kansas  City  North- 
western Rwy.  Co.  V.  Schwake,  70 
Kan.  141,  68  L.  R.  A.  673,  3  Ann. 
Cas.  118,  78  Pac.  431;  Schultz  v. 
Bower,  57  Minn.  493,  47  Am.  St. 
Rep.  630,  59  N.  W.  631;  Rector, 
etc.,  V.  Paterson  Extension  Ry. 
Co.,  66  N.  J.  L.  218,  49  Atl.  1030; 
Houston  Waterworks  v.  Kennedy, 
70  Tex.  233,  8  S.  W.  36;  Smith 
V.  City  of  Seattle,  18  Wash.  484, 
63  Am.  St.  Rep.  910,  51  Pac.  1057. 

But  in  Pennsylvania,  in  cases 
involving  the  right  of  subjacent 
support,  which  would  seem  prop- 
erly to  be  governed  by  the  same 
principles  as  govern  the  right  of 
lateral  support,  it  was  decided 
that  the  right  of  action  accrued 
upon  the  withdrawal  of  the  natur- 
al support  originally  furnished 
by  the  neighboring  land,  without 
the   substitution   of  any   artificial 


support,  and  that  the  statute  of 
limitations  began  to  run  from 
that  time,  and  not  from  the  sub- 
sidence of  the  land.  Noonan  v. 
Pardee,  200  Pa.  474,  55  L.  R.  A. 
410,  86  Am.  St.  Rep.  722,  50  Atl. 
255;  Tischler  v.  Pennsylvania 
Coal  Co.,  218  Pa.  82,  66  Atl.  988. 
One  result  of  such  a  view  would 
seem  to  be  that,  if  the  subsidence 
did  not  occur  within  the  stat- 
tory  period  after  the  withdraw- 
al of  support,  there  could  be  no 
recovery,  or,  at  most,  a  recovery 
of  nominal  damages  only,  and 
it  would,  of  course,  be  difficult  to 
say,  ordinarily,  that  the  support 
left  was  insufficient,  until  this 
was  shown  by  the  subsidence  of 
the  land.  See,  also,  the  criticism 
of  the  case  in  15  Harv.  Law  Rev. 
574. 

90a.  Trinidaid  Asphalt  Co.  v. 
Ambard  (1899)  App.  Cas.  594; 
Trowbridge  v.  True,  52  Conn. 
192,  52  Am.  Rep.  579;  O'Neill  v. 
Hiarkins,  8  Bush    (Ky.)  650;  Wiers 


§  o45]  Natuhai-   l\i(iiiTs.  1189 

The  right  of  siiijport  burdens  so  iiiiuli  of  the 
neighboring-  hind,  whether  owned  by  one  or  more  per- 
sons, as  wonkl,  in  the  natural  state  of  things,  affoid 
the  requisite  support  to  the  dominant  tenement,'"  and 
hind  whidi,  in  the  natural  state  of  things,  is  so  far  away 
that  its  working  would  not  affect  the  sui)port  of  other 
land,  is  not  subject  to  any  elaini  in  this  resjieet  niei'ely 
because  intervening  land  has  been  excavated  in  such  a 
way  that  the  working  of  the  more  remote  land  will 
cause  a  sinking  of  such  other.'-^- 

One  is  not  liable  as  for  a  tort  because,  as  a  result 
of  the  drainage  of  his  own  land,  he  withdraws  the 
percolating  water  from  his  neighbor's  land  and  thus 
causes  the  latter  land  to  fall  or  settle.  He  has  the  right, 
in  the  reasonable  utilization  of  his  own  land,  to  drain 
out  the  water  therein,  and  the  fact  that  tliis^  results 
in  damage  to  his  neighbor  is  not  a  ground  of  liability."^ 
But  he  has,  it  has  been  decided,  no  right,  in  the  utiliza- 
tion or  improvement  of  his  own  land,  to  drain  out 
from  his  neighbor's  land  wet  sand  or  running  silt,  so  as 
to  interfere  with  the  support  of  such  laiid,^*  and  a 
similar  view  was  taken  in  reference  to  a  subsidence 
of  land  caused  by  the  effect  upon  underlying  pitch  or 
asphalt  of  operations  on  adjoining  land.^^ 

Appeal!*    81    Pa.    203;    'Simon    v.  94.     Jordeson  v.  Sutton  etc.  Co. 

Niance,  45  Tex.  Civ.  App.  480,  100  (1899)   2  Ch.  217;    Cabot  v.  King- 

S.  W.  1038.     See  Lyons  v.  Walsh,  man,   166   Mass.  403,  33   L.   R.   A. 

92  Conn.  18,  101  Atl.  488.  45,    44    X.    E.    344    (three    judges 

91.  Corporation  of  Birming-  dissenting) ;  Columbus  v  Willard, 
ham  V.  Allen,  6  Ch.  Div.  284.  And  7  Ohio  Circ.  Dec.  33.  See  edi- 
see  Keating  v.  City  of  Cincinnati,  toria  notes,  10  Harv.  Law  Rev.  at 
38    Ohio    St.    141,    43    Am.    Rep.  p.  183;  20  Id.  at  p.  487. 

421.  In  White   v.   Nassau   Trust  Co., 

92.  Corporation  of  Birming-  168  N.  Y.  149  64  L.  R.  A.  275, 
ham  V.  Allen,  6  Ch.  Div.  284.  But  61  N.  E.  169,  the  view  was  taken 
see  Foley  v.  Wyeth,  2  Allen  that  the  owner  of  a  pier  could 
(Mass.)    131,  79  Am.  Dec.  771.  not   complain    of   the    withdrawal 

93.  Popplewell  v.  Hodkinson,  of  lateral  support  by  a  grantee 
L.  R.  4  Exch.  248;  New  York  etc.  of  land  under  water  in  the  course 
Filtration  Co.  v.  Jones,  37  Dist.  of  the  construction  of  a  dry  dock. 
Col.  App.  511.  95.     Trinida.1     Asphalt     Co.     v. 
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The  natural  rig-lit  of  snjjport  to  one's  liind  from  ad- 
jacent land  does  not  giv«^  to  a  landov^iuir  tlie  i-i^ht  to 
place  on  the  land  an  additional  weight,  such  as  a  build- 
ing, and  claim  a  right  of  suppoi't  for  th<3  land  with  such 
added  weight,  since  this  would  depi'ive  the  adjoining 
owner  of  the  projDer  and  natural  use  of  his  land.*^" 

In  Enginnd,  and  in  some  states  in  this  country,  it 
appears  to  be  settled  thnt,  if  the  land  would  have  fallen 
away,  even  without  the  luiilding,  as  a  result  of  the  ex- 
cavation of  adjoining  land,  the  owner  may  recover  for 
damage  to  the  building  as  well  as  to  the  land,""  and 
this  would  seem,  on  principle,  to  be  a  correct  view  of 
the  matter,  since  the  damage  to  the  building  is  as  much 
a  proximate  result  of  the  violation  of  the  natural  right 
as  is  the  damage  to  the  land.  It  is  difficult  to  dis- 
tinguish in  this  regard  between   damage  to  a  building 


Ambard  (1899)  App.  Cas.  594.  See 
13   Harv.   Law  Rev.  at  p.   299. 

96.  Wyatt  v.  Harrison,  3  Barn. 
&  Adol.  873;  Partridge  v.  Scott, 
3  Mees.  &  W.  220;  Northern 
Transportation  Co.  v.  City  of 
Chicago,  99  U.  S.  635,  25  L.  Ed. 
336;  Moody  v.  McClelland,  39  Ala. 

45,  84  Am.  Dec.  770;  Ceffarelli  v. 
Landino,  82  Conn.  126,  72  Atl. 
564;  Starrett  v.  Baudler,  —  Iowa, 
— ,  165  N.  W.  216;  Thurston  v. 
Hancock,  12  Mass.  220;  Gilmore 
V.  Driscoll,  122  Mass.  199,  23  Am. 
Rep.  312;  Gil-'ersleeve  v.  Ham- 
mond,  109   Mich.  435,  33  L.  R.    A., 

46,  67  N.  W-  519;  Horow'tz  v.  Blay, 
193  Mich.  493,  160  N.  W.  438; 
Obert  V.  Dunn,  140  Mo.  476,  41 
S.  W.  901;  Craig  v.  Kansas  City 
Terminal  Ry.  Co.,  271  Mo.  516, 
197  S.  W.  141;  Panton  v.  Holland, 
17  Johns.  (N.  Y.)  92,  8  Am.  Dec. 
369;  Dorrity  v.  Rapp.  72  N.  Y. 
307;  Tunstall  v.  Christian,  80  Va. 
1.  56  Am.  Rep.  581;    Farnandis  v. 


Great  Northern  R.  Co.,  41  Wash. 
486,  5  L.  R.  A.  N.  S.  1086,  111 
Am.  St.  Rep.  1027.  84  Pac.  18; 
Walker  V.  Strosnider,  67  W.  Va. 
39,  21  Ann.  Cas.  1,  67  S.  E.  1087. 
97.  Goddard,  Easements  (6th 
Ed.)  504,  580;  Gale,  Easements 
(8th  Ed.)  403;  Brown  v.  Robins, 
4  Hurl.  &  N.  186;  Hamer  v. 
Knowles,  6  Hurl.  &  N.  454;  Atty. 
Gen.  V.  Conduit  Colliery  Co., 
(1895),  1  Q.  B.  301,  per  Collins. 
J.;  V.^ilms  v.  Jess,  94  111.  464,  34 
Am.  Rep.  242;  Langhorne  v.  Tur- 
man,  141  Ky.  809,  133  S.  W.  1008; 
Stearns  v.  City  of  Richmond,  88 
Va.  992,  29  Am.  St.  Rep.  758,  14 
S.  E.  847;  Parke  v.  City  of  Seat- 
tle, 5  Wash.  1,  34  Am.  St.  Rep. 
938,  31  Pac.  310,  32  Pac.  82; 
Farnandis  v.  Great  Northern  R. 
Co.,  41  Wash.  486,  5  L.  R.  A.  N. 
S.  1086,  111  Am.  vSt.  Rep.  1027,  84 
Pac  18.  See  Beard  v.  Murphy, 
37  Vt.  99,  86  Am.  Dec.  693. 
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erected  on  the  land  and  damage  to  erops  or  plants  j?ro\vn 
on  the  land.  In  a  niiml^er  of  states,  however,  the  eases 
tend  to  support  tlie  view  that,  even  thongh  the  land 
Avould  have  fallen  without  the  huildinc:,  there  can  he  no 
recovery  for  damasi^e  to  the  building,'''*  in  tlie  absence 
of  negiigence.'^^  These  cases  ordinarily  fail  to  dis- 
tinguish this  question,  of  the  right  to  recover  for 
damage  to  a  building  caused  by  a  sinking  of  tlie  land, 
which  would  have  occurred  even  if  no  building  had  Immm. 
erected,  from  the  entirely  distinct  question  of  the  right 
to  recover  for  a  sinking  of  the  land  with  a  buihlnri 
thereon,  which  would  not  have  occurred  had  the  build- 
ing not  been  erected. 

Even  though  there  would  otherwise  be  no  liability 
on  account  of  the  damage  to  a  building,  the  cases  are 
to  the  effect  that  the  person  excavating  is  so  liable  in 
case  he  fails  to  exercise  due  diligence  to  avoid  such 
damage.*     And   it   has    been    regarded   as    evidence    of 


98.  City  of  Quincy  v.  Jones,  76 
in.  231,  20  Am.  Rep.  243  (dictum) 
Moellering  v.  Evans,  121  Ind.  195, 
6  L.  R.  A.  449,  22  N.  E.  989; 
Schmoe  v.  Cotton,  167  Ind.  364, 
79  N.  E.  184  (dictum);  Vanda- 
grift  V.  Howard,  129  Md.  140,  98 
Atl.  528;  Thurston  v.  Hancock,  12 
Mass.  220;  Foley  v.  Wyeth,  2 
Allen.  (Mass.)  131,  79  Am.  Dec. 
771;  Gilmore  v.  Driscoll,  122 
Mass.  199;  Gildersleeve  v.  Ham- 
mond, 109  Mich.  431,  33  L.  R.  A. 
46,  67  N.  W.  519;  Obert  v.  Dunn, 
140  Mo.  476,  41  S.  W.  901  (sent- 
ble);  McGuire  v.  Grant,  25  N.  J. 
Law  356.  67  Am.  Dec.  49  (semble) 
Schultz  V.  Byers,  53  N.  J.  Law 
442,  13  L.  R.  A.  569,  26  Am.  St. 
Rep.  435,  22  Atl.  514  (semble); 
Panton  v.  Holland,  17  Johns.  (N. 
Y.)  356,  67  Am.  Dec.  49  (sem- 
ble);  Sharpless  v.  Boldt,  218  Pa. 


St.  372,  67  Atl.  652;  Cooper  v. 
Altoona  Concrete,  etc.,  Co.,  231 
Pa.  557,  80  Atl.  1047;  Bailey  v. 
Gray,  53  S.  Car.  503,  31  S.  E. 
354;  Weiss  v.  Kohlhagen,  58  Ore. 
144,  113  Pac.  46;  Ulrick  v.  Loan 
&  Trust  Co.,  2  S.  Dak.  285,  49  N. 
W.  1054;  Richardson  v.  R.  Co., 
25  Vt.  463,  60  Am.  Dec.  283  (dio- 
tiim.) 

99.  I'ost,  this  section,  notes  1- 
4. 

1.  Moody  V.  McClelland,  39 
Ala.  45,  84  Am.  Dec.  770;  City 
of  Quincy  v.  Jones,  76  111.  231,  20 
Am.  Rep.  243;  Block  v.  Hazel- 
tine,  3  Ind.  App.  491,  29  N.  E. 
937;  Shrieve  v.  Stokes.  8  B.  Mon 
(Ky.)  453.  48  Am.  Dec.  401; 
Shafer  v.  Wilson.  44  Md.  268; 
Gildersleeve  v.  Hammond,  109 
Mich,  ^.n,  33  L.  R.   V.  46,  67  N.  W. 
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negligence  that  he  omitted,  before  making  the  exca- 
vation, to  notify  the  adjoining  owner  of  his  intention  to 
make  it,-  provided,  at  least,  he  had  reasonable  ground 
to  anticipate  that  it  would  result  in  damage  to  the  build- 
ing,^ and  the  adjoining  owner  was  not  otherwise  affected 
with  notice  of  the  proposed  excavation.* 

If  one  withdraws  support,  so  as  to  cause  the 
fall  of  neighboring  land  burdened  with  a  building, 
merely  for  the  purpose  of  gratifying  his  ill  will 
against  the  owner,  -without  any  purpose  of  benefitting 
himself,  he  would,  it  seems,  in  some  jurisdictions,  even 
though  not  in  any  way  negligent,  be  liable  in  damages 
as  for  a  tort.^ 

A  municipality  is  not,  by  some  decisions,  liable  to 
an  owner  of  land  abutting  on  a  street  for  depriving  his 


519;  Charless  v.  Rankin,  22  Mo. 
5G6,  66  Am.  Dec.  642;  Pullan  v. 
Slallman,  76  N.  J.  Law  10,  56  Atl. 
116;  Panton  v.  Holland,  17  Johns. 
(N.  Y.)  92;  Austin  v.  Hudson 
River  R.  Co.,  25  N  Y.  334;  Davis 
V.  Summerfield,  131  N.  C.  352,  42 
S.  E.  818;  Spohn  v.  Dives,  174 
Pa.  474,  34  Atl.  192;  Ulrick  v. 
Loan  &  Trust  Co.,  2  S.  Dak.  285, 
49  N.  W.  1054;  Simon  v.  Nance, 
45  Tex.  Civ.  App.  480,  100.  S.  W. 
1038;  Tunstall  v.  Christian,  80 
Va.  1,  56  Am.  Rep.  581;  Walker 
v.  Strosnider,  61  W.  Va.  39,  21 
Ann.  Cas.  1,  67  S.  E.  1087. 

2.  Zilka  V.  Graham,  26  Idaho, 
163,  141  Pac.  639;  Winn  v.  Abeles, 
35  Kan.  85,  57  Am.  Rep.  138,  10 
Pac.  443;  City  of  Covington  v. 
Geyler,  93  Ky.  275,  19  S.  W.  741; 
Shafer  v.  Wilson,  44  Md.  268; 
Gerst  v.  St.  Louis,  185  Mo.  191, 
208,  105  Am.  St.  Rep.  580,  84  S. 
W.  34;  Lasala  v.  Holbrook,  4 
Paige  (N.  Y.)  169;  Schultz  v. 
Byers,    53    N.    J.   Law    442,    13    L. 


R.  A.  569,  26  Am.  St.  Rep.  435, 
22  Atl.  514;  Davis  v.  Summerfield. 
131  N.  C.  352,  63  L.  R.  A.  492,  92 
Am.  St.  Rep.  781,  42  S.  E.  938; 
Walker  v.  Strosnider,  67  W.  Va. 
39,  21  Ann.  Cas.  1,  67  S.  E.  1087; 
Stockgrowers'  Bank  v.  Gray,  24 
Wyo.  18,  154  Pac.  593;  Contra, 
Dorrity  v.  Rapp,  72  N.  Y.  307 
(dictum). 

3.  O'Neill  V.  Harkins,  71  Ky. 
650;  Bonaparte  v.  Wiseman,  89 
Mid.  12,  44  L.  R.  A.  482,  42  Atl. 
918;  Gerst  v.  St.  Louis,  185  Mo. 
191,  210,  105  Am.  St.  Rep.  580, 
84  S.  W.  34;  Craig  v.  Kansas  City 
Terminal  Ry.  Co.,  271  Mo.  516, 
197  S.  W.  141;  Beard  v.  Murphy, 
37  Vt.  99. 

4.  Schultz  V.  Byers,  53  N.  J. 
L.  442,  13  L.  R.  A.  569,  26  Am.  St. 
Rep.  435,  22  Atl.  514;  Jamison  v. 
Myrtle  Lodge,  158  Towa,  264,  139  N. 
W.  547;  Novotny  v.  Danforth,  9  S. 
Dak.  301,  68  N.  W.  749. 

5.  Healey  v.  New  Haven,  47 
Conn.   305,   314;    Quincy  v.   Jones, 
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land  of  lateral  support  by  lowering  the  grade  of  the 
street,®  while,  by  other  decisions,  a  municipality  is 
subject  to  the  same  liability  in  such  case  as  would  be 
incurred  by  an  individual  removing  the  supiiort.'^ 

In  some  states  legislation  has  been  enacted  impos- 
ing upon  one  who  makes  an  excavation  in  his  land 
in  close  proximity  to  a  building  erected  upon  adjoining 
land,  an  obligation,  in  case  such  excavation  is  greater 
than  a  named  depth,  ordinarily  ten  feet,  to  take  meas- 
ures to  protect  the  adjoining  land.  These  statutes  have 
been  occasionally  the  subject  of  judicial  construction,' 
without  apparently  any  serious  question  having  been 
raised  as  to  the  constitutionality  of  such  legislation. 
It  would  presumably  be  upheld  as  a  valid  exercise  of 
the  police  power.^* 

§  346.  Subjacent  support.  Where  one  person  owns 
the   surface   of  land,   and   another   the   subjacent   land, 


76  111.  231,  20  Am.  Rep.  243;  Mc- 
Guire  v.  Grant,  25  N.  J.  L.  356, 
67  Am.  Dec.  49;  Panton.v.  Hol- 
land, 17  Johns.  (N.  Y.)  92.  See 
ante,  §  337. 

6.  Fellowes  v.  Ctity  of  New 
Haven,  44  Conn.  240,  26  Am.  Rep. 
447;  City  of  Rome  v.  Omberg,  28 
Ga.  46,  73  Am.  Dec.  748;  Quincy 
V.  Jones,  76  IH.  231;  Talcott  v. 
Des  Moines,  134  Iowa,  113,  120 
Am.  St.  Rep.  419,  109  N.  W.  311; 
Radcliff's  Ex'rs  v.  City  of  Brook- 
lyn, 4  N.  Y.  195,  53  Am.  Dec. 
357;  Hlaverstraw  v.  Eckerson,  192 
N.  Y.  54,  84  N.  E.  578;  2  Dillion. 
Municipal  Corporations  (5th  Ed.) 
§  1679. 

7.  Hanrahan  v.  Baltimore,  114 
Md.  517,  80  Atl.  312;  Dyer  v. 
City  of  St.  Paul,  27  Minn.  457. 
8  N.  W.  272;  Stearns  v.  City  of 
Richmond,  88  Va.  992,  29  Am.  St. 
Rep.  758,  14  S.  E.  847;  Parke 
V.  City  of  Seattle,  5  Wlash.  1,  34 


Am.  St.  Re.p.  839,  20  L.  R.  A.  68, 
31  Pac.  310,  32  Pac.  82;  Dam- 
koehler  v.  Milwaukee,  124  Wis. 
144,  101  N.  W.  706.  See  also 
Cincinnati  v.  Penny,  21  Ohio  St. 
499,  8  Am.  Rep.  73;  Keating  v. 
Cincinnati,  38  Ohio  St.  141,  43 
Am.  Rep.  421;  1  Lewis,  Eminent 
Domain  (3rd  Ed.)  §  139. 

8.  Regan  v.  Keyos,  204  Mass. 
294,  90  N.  E.  847;  Hirchberg  v. 
Flusser,  —  N.  J.  — ,  102  Atl. 
353;  Dorrity  v.  Rapp,  72  N.  H. 
307;  Post  V.  Kerwin,  133  N.  Y. 
App.  Div.  404,  117  N.  Y.  Supp. 
761;  Paltey  v.  Egan.  122  N.  Y. 
App.  Div.  512,  107  N.  Y.  Supp. 
444;  Post  V.  Kerwin,  133  N.  Y. 
App.  Div.  404,  117  N.  Y.  Supp. 
761;  Foster  v.  Zampieri,  140  N. 
Y.  App.  Div.  471,  125  N.  Y.  Supp. 
422. 

8a.  See  Freund,  Police  Power, 
§  424. 
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or  the  minerals  therein,  the  owner  of  the  surface  is 
entitled  to  have  it  remain  in  its  natural  condition,  with- 
out any  subsidence  by  reason  of  the  withdrawal  of  the 
land  or  minerals  thereunder  by  the  subjacent  owner.® 
This  right  of  support  from  subjacent  land  is  closely  ana- 
logous to  the  right  of  lateral  support.  There  is  properly 
no  right  of  action  by  reason  of  the  withdrawal  of  the 
subjacent  support  until  there  is  an  actual  subsidence 
of  the  surface  by  reason  thereof/®  and  it  exists  in 
favor  of  the  surface  in  its  natural  condition  only,  the 
owner  of  the  lower  stratum  being  under  no  obligation  to 
furnish  support  for  building's  erected  on  the  surface." 
Not  infrequently,  upon  the  severance  of  the  owner- 
ship of  the  minerals  from  that  of  the  surface,  an  ease- 
ment is  created  in  favor  of  the  owner  of  the  minerals 
allowing  him  to  extract  the  minerals  without  regard  to 
any  resulting  damage  to  the  surface  owner.^^  ^  custom 
to  this  effect  has  been  held  to  be  invalid  and  nugatory. ^^ 

§  347.  Suspension  of  rights.  The  natural  rights 
existing  in  favor  of  the  owner  of  land,  restrictive  of  the 
use  of  neighboring  land,  are  necessarily  suspended  in 

9.  Humphries  v.  Brogden,  12  L.  Cas.  503;  Smith  v.  City  of 
Q.  B.  739;  Sloss  Sheffield  Steel  Seattle,  18  Wash.  484,  63  Am.  St. 
&  Iron  Co.  V.  Sampson,  158  Ala.  Rep.  910.  But  in  Pennsylvania  a 
590,  48  So.  493;  Wilms  v.  Jess,  contrary  view  has  been  adopted. 
94    111.    464,    34    Am.    Rep.    242;  See  cute,  §  346,  note  90. 

Lloyd  V.  Catlin  Coal  Co.,  210  111.  11.     Goddard,    Easements     (5th 

460,    71   N.    E.    335;    Paull    v.    Is-  Ed.)  67;  Marvin  v.  Brewster  Iron 

land  Coal   Co.,   44   Ind.  App.  218,  Min.    Co.,    55    N.    Y.    538,    14   Am. 

88  N.  E.  959;    Mickle  v.  Douglas,  Rep.   322;    Wilms  v.  Jess,   94   111. 

75  Iowa,  78,  39  N.  W.  198;    Mar-  464,    34    Am.    Rep.    242;    Jackson 

vin    v.    Brewster    Iron    Min.    Co.,  Hill  Coal  &  Coke  Cc.  v.  Bales,  183 

55    N.    Y.    538,    556,    14    Am.    Rep.  Ind.  276,  108  N.  E.  962. 

322;    Burgner    v.    Humphrey,     41  12.     Post,  §  354. 

Ohio   St.   340;    Carlin   v.   Chappel,  13.     Hilton    v.    Granville,    5    Q. 

101  Pa.  St.  348,  47  Am.  Rep.  722;  B.    701;     Horner    v.    Watson,    79 

Catron   v.   South   Butte   Min.   Co.,  Pa.  St.  242,  21  Am.  Rep.  55;  Cole- 

181  Fed.  941.  man  v.  Chadwick,   80   Pa.   St.  81, 

10.  Backhouse  v.  Bonomi,  9  H.  21    Am.   Rep.    93. 
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case  the  title  in  fee  simple  to  the  two  pieces  ^f  l:nul 
becomes  vested  in  one  person.  One  cannot  liavc  n 
right  as  against  one  self.  So  soon,  however,  as  the 
ownership  of  the  two  tracts  again  becomes  severed,  the 
natnral  rights  revive.^* 

The  natural  right  of  a  landowner,  precluding  a 
particular  mode  of  utilizing  neighboring  land,  nuiy  be 
suspended  by  the  creation  of  an  easement  in  favor  of 
such  land  allowing  the  use  in  question,  it  remaining 
suspended   so  long   as   the   easement   endures.''^ 

Since,  as  just  indicated,  the  suspension  of  a  natural 
right  as  the  result  of  agreement  involves  the  creation 
of  an  easement,  a  mere  license  to  make  a  use  of  one's 
land  in  derogation  of  such  right  is  ineffective  except 
as  operating  to  relieve  the  licensee  from  liability  for  the 
violation  of  such  right  so  long  as  the  license  is  not 
revoked. ^^  In  jurisdictions,  however,  in"  which  a  license 
becomes  irrevocable  if  expenditures  are  made  on  the 
strength  thereof,^^  the  license,  after  the  making  of 
expenditures  by  the  licensee,  is  equivalent  to  the  creation 
of  an  easement  in  suspension  of  the  natural  right. ^^" 
In  other  jurisdictions,  it  cannot  have  such  an  effect, 
even  if  acted  upon,^^**  since  the  doctrine  that  a  license, 
acted  upon,  to  do  acts  on  the  licensee's  land  interfering 

14.  Goddard,  Easements,  524;  17a.  Smith  v.  Green,  109  Gal. 
Shury  v.  Piggot,  3  Bulst.  339;  228,  41  Pac.  1022;  Addison  v. 
Hazard  V.  Robinson,  3  Mason,  272,  Hack,  2  Gill.  (Md.)  221;  Mc- 
Fed.  Gas.  No.  6,281;  Gary  v.  Dan-  Broom  v.  Thompson,  25  Ore.  559, 
iels,  8  Mete.   (Mass.)  466.  42    Am.    St.    Rep.    806;    Rerick    v. 

15.  Poiit,  §§   351-354.  Kern,    14    Serg.   &    R.    (Pa.)    267, 

16.  iDwight,  Village  of,  v.  16  Am.  Dec.  497;  Bright  v.  Vir- 
Hayes,  150  111.  273,  41  Am.  St.  ginia  &  Gold  Hill  Water  Go.,  234 
Rep.  367.  37  N.  E.  218;  Panama  Fed.  839,  148  G.  C.  A.  437. 
Realty  Go.  v.  New  York,  158  N.  17b.  Dwight.  Village  of,  v. 
Y.  App.  i3iv.  726,  143  N.  Y.  Supp.  Hayes,  150  111.  273,  41  Am.  St. 
893;  Booth-Kelly  Go.  v.  Gity  of  Rep.  867,  37  N.  E.  244.  See  Veghte 
Eugene,  67  Ore.  381,  136  Pac.  v.  Raritan  Water  Power  Go.,  19 
29.  N.  J.  Eq.  142. 

17.  Post,    §    349(d). 
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with  the  exercise  of  an  easement  upon  such  hmd, 
operates  to  extinguish  the  easement, ^"'^  has  no  application 
to  the  creation  of  an  easement. ^^^ 

17c.     Post,   §    378.  17d.     See     editorial     notes,     19 

Harv.  Law  Rev.  293,  26  Id.  460. 
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